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ADVERTISEMENT 

'■fO  T)IE  POUBIEENTII  EniTION. 


Ed.  or  much  „f  „,e  wori,  deluding  „H  ,h„^  „„,:  „i,i„^ 
r     to  ,„,,,„         ,;,,  i„,„,„^^^  ^^^,^^  j__^. 

and  tho  Eu  08  of  tUo  Supa-emo  Court,  ha.  been  enlMy  .e- 
wntteu  and  such  portions  of  (he  former  Editions  as  are 
«  mncd  have  been  thoroughly  revised,  so  as  to  adapt 
them  to  tlie  jmsenl  practice. 

„d„?f°  r""?"'""  °'  ""  """^ '"«  ''^^  "»'=»'l.  "nd  tl.«' 

btf^,„:e:'°'-"'°^'"*-°*«'^'»i"»™=''»3 

The  Editor  is  responsible  for  the  whole  of  the  tex;. 
The  Tables  of  Ca.es,  Statutes  and  IMe,,  and  the  Indc. 
have  been  prepared  by  Mr.  R.  A.  Itoberts,  of  the  Inner 
Temple  and  the  proof  sheets  have  all  been  md  by  him. 
The  ref™„ces  have  been  vorifled  by  Mr.  Leslie,  and  the 
i.d,  or  has  received  much  valuable  assistance  from  him 
ohely  ,n  the  course  of  ,ho  work  through  the  Press. 
He  has  also  received  much  valuable  information  from 
Mr.  Kemp,  Mr.  John  M.  Mitchell,  S.S.C,  and  many  other 
inends. 

In  awork  such  as  the  present  it  is  practically  imposriHe 
to  avo.d  some  errors  and  omimons.    The  Editor  wiUbo 


M\i.    -i 


Ui 


tI  Adveriiitnunt  to  the  Fuurtxuth  Edition, 

greatly  obliged  (o  any  gentleman  who,  on  finding  any 
error  or  omissioit.  will  send  a  note  of  it  to  liim.  It  is  only 
by  such  oo-opcration  that  a  book  of  practice  can  bo  made 
to  approach  perfection. 

The  Statutes,  Itules  and  lleported  Cases  down  to 
February,  1885,  have  been  inserted.  All  tho  contenipo- 
raueous  reports  have  been  consulted,  and  it  is  believed  that 
no  case  of  any  practical  value  relating  to  the  present 
practice  has  been  omitted. 

Particular  attention  is  requested  to  the  additions  and 
corrections  which  mil  be  found  at  p.  cxliv,  at  the  end  of 
the  Table  of  Cases. 


T.  ^Y.  c. 


1,  KiNi'8  Bench  Walk,  Temple, 
i9,tli  Fdnuari/,  1885. 
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— X(ile{x),  Whinciip  V.  Ifufffies  is  also  reported  L.  R..  6  C   P  78 
Add—"  Fmia  v.  Cofr,  33  "W.  R.  3G3." 

iV'«/i"  (0,  To  the  refori'iiuos  to  loiidun  Pmiimi'iil  Biiilding  Sociclii 

y.   Vhorley  in  C.  A.,  add—^Vi,  Q.  B.  D.  827;  53  L.  J.,  Q.  B. 

— NoU  (n),   add—^CIcat/irr  v.    Twmlm  was  reversed  in  C    A 
W.  N.  1885,  1."  ' 

13* ^'"'»  8,  add—''  But  it  hns  Hinco  b(<en  held  that  where  a  bill  is  in 

part  defective  and  iu  part  rej,'iilar,  the  Holiuitor  may  recover  ou  the 
latter  part,     lilnke  v.  Jliimmell,  51  L.  T.  430." 
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168 Note  {/),  Jackson  v.  Smith  is  now  reported  53  L.  J.,  CI,   972. 

168 Xote{r),  J'eiirson  v.  Knutsfurd  Estates  Co.  in  now  reported  in  13 

Q.  B.  D.  066.  ^ 

169 Xote  {x),  Dfillow  V.  Garruld  was  affirmed  in  C.  A.,  and  is  reported 

54  L.  J.,  Q.  B.  76 ;  33  W.  R.  219  ;  W.  N.  188',  231  ''^PO""* 

202 Xote{i/),  lie//,  v.  J/istieea  of  PirehU/ i^  now  r.  ported  13  Q  B  D 

006,  and  was  atHiiued  in  C.  A.,  14  Q.  B.  D.  1, ;  33  W.  R.  205. 
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251,  Xote  {d)\      520.  '  •  "•,  v£.  iJ. 

244 Line  12,  add—"  By  Ord.  II.  r.  4,    'No  writ  of  summons  for 

Horviue  out  ot  the  jurisdiction,  or  of  which  notice  is  to  bo  jriven  out 
of  the  jurisdiction,  shall  bo  issued  wifhout  the  leave  of  the  Court 
or  a  Judge.'" 

244 -Xote  (m),  ff^*-'<  Sub-rule  (e)  ai)plies  to  an  action  for  rent  of 

Property  m  this  country.     A(iiif,v  v.  Usher,  14  Q.  B   D   78  •    :■>! 
,.  t.  576:  S.C.  in  C.  A.,  51  L.  T.  752  ;  33  W.  R.  120!  V.  N 
1884,  231.  '  ",    ".  1^. 

—Xote  '>t),  <7(W— "In  The  Yorkshire  Tamiery  Co.  v.  F.gUngton 
Chenuctil  Co.,  Piarsnii,  J.,  decided  that  there  is  no  power  under 
Bub-rule  'i;)  to  direct  servioQ-out  of  tiie  jurisdictioa  unless  the 
deft-,  ilant  withiii^the  jurisdiction  has  been  served  (54  L.  J.,  Ch.  81 ; 
33  Vt  .  E.  Iri  ;  W.  N.  1884,  iOO)." 


244- 
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oxlr 

f~..a,«ud«,„„pp„,„;,,:;;^,;;.™;™  « «i"d,  i„,  o,.ui,i  „,  u 

'-7:^K'AS::''^?;,.:;,rrt'  tiT,  °r,"';'  "?*"»«■  *• 
'~::;;n;';;^;::;;';;7';^;^:;,p''»;;t;ff  cju^  to  reaver  a  doAnito 

^^^"T;;S:'iJ'^^'  -«-"1V....  v.    Onssier,   33  AV.   R.    287;  W.   1^ 
^^^~^T&  ^"""'■"■'^"  -  ^'""^'   ^-   «"•/'.   i«  roported  53  L.   J.. 

./«»  IB  leportod  (oor.  Penrm,,  J.). 

J..   Ilh      laO  .     r.l      T        m      „«.   '  '» 


wa8  affirmed  in  the  C.  A     ..s  Ch  D  ''to      F?    '  iV-  ^-  ^-  ^°»'  '^"'^ 

399— .AW.  (,)>.._..  .,,„  .^,,^„,,,,,^„  ,.^^^_..  ^^^^^^ 

counterclaim  against  the  plaiS       *v  P'"''^  '"'""°*  «^t   »P  » 
/'•"«  6'fl.,  33  W.  li.  2417  51  LT   726  -        ^^    '^""■'*'^  ^'"'^  ""^ 

^^"^'S?/*'^'  '^""^"'''■'-  ^-  '"'""'"^f--'^  is  now  reports  53  L.  J„  Q. 

fl~T  ^"^'  "'''^"  "  '"'"' ''  "^'^^  ••^P°'t«'l  27  Cl.  D.  474 

«1Q         :       ^"^'  '^"''^■"""  ^-  ^"''^■^  '«  "^«°  ^''P^rted  61  L.  T  409     ' 
519 ^ote  (0),  add--  Foakcs  v.  Webb,  51  L.  T.  625  " 

given  without  diselosing  the  residt  of  tl.l°"f^*'°°  '■'"'"°*  ^"^ 
the  party  is  not  bouncT   to  produce    it^n.f^"'l''tP'''"^^'  '^'"'^^ 

600."   ^^^'  "'^'^        ^'""^'"''  ^''*"'y.  ^o-  JM/.  Co.  y.  Kirk,  51  l.  t. 
523— -JVb/.  («),  add-"  Bidder  v.  i?n«^«,  51  l.  T  818  " 

would  be  a  suffi.k^nt  ans'wpr  f^  fl    ^  !'^^'''  ""^^  ^®  requii'ed  as 
affidavit.    Zi^^S^v.  Xr^Sl  L  T  ff^T^'^^^'^  ^f  given  on 

7vi%iLtf^;;  jKrhe^A^^^^^^  o^h'^^^"'^^'^*  i--  ^^ 

tiontd  in  Or-'    v  wr-r  .    ,"    ''*P'™':'on  of  the  six  weeks  Tn«n- 

234;  33  W.  R.  277;  sVl  T  Oos"''"''"*  ''"  ^""'''"^  ^^  ^-  ^■'^• 
C.A.P.— VOL,  I.  •      •       o. 
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li„r  3:?,  ai1d—"U  would  apppar  tliaf,  if  tlio  Tiidj^o  loavos  a  qiios- 

tion  to  the  jury  ho  }mn  no  power  to  order  jiidgiiiont  to  bo  ciitcrod 
contrary-  to  thoir  tiudiug  ou  it.  rerhiiia  v.  Daiii/n-fuhl,  C.  A.,  51 
L.  T.  035." 

Xotr  (.v),  Eiiirini  v.  Saiides  wns  reversed  on  appeal  (M  Q.  B.  B.  6  ; 

51  L.  T.  04 1;  33  W.  R.  187),  but  the  i)ropo8ition  in  the  text  is 
not  affected. 

line  a  a>ii/  iioU  {</),  aiM—"  FiM,  J.,  has  in  several  eases  sineo 

those  referred  to  in  the  text  held  that  the  mere  fact  that  the  ])laiutitf 
had  reasuiiaWo  pfrounds  for  supposinj?  that  he  would  get  judgment 
under  Ord.  XIV.  r.  1,  is  not  a  sufficient  reason  for  allowing  costs 
on  the  High  Cor.rt  scale  under  Ord.  LXV.  r.  12,  where  less  than 
50('.  is  recovered  in  an  action  of  contract,  lliirdiiig  v.  Coht'ii,  cor. 
Field,  J.,  at  Clianibers,  IGth  February,  1885,  ex  rel.  Ed:' 

jj„c  6,  ff^W— "The  County  Court  Scale  of  Costs  will  bo  found 

in  the  Appendix  at  the  end  of  Vol.  II.,  p.  1705." 

Kote  ()•),  Sai/irooil  v.  Crns/i  is  now  reported   14  Q.  B.  D.  53 ;  54 

L.  J.,  (J.  B.  17;  51  L.  T.  601  ;  33  W.  R.  135. 

Line  ■>3,  cate/nvord,  for — "  Eerietr  of  Tn.rdfion"  rend — "  Taxntimi 

of  Costs:' 

fj,/e  n,drle  the  words— "  An  agreement  between  the  parties," 

and  iidd — "  An  agreement  between  the  solicitors  that  iho  costs  of 
shorthand  notes  shall  be  costs  in  the  cause  does  not  entitle  a  party 
to  them  without  a  special  order.  Ashworth  v.  Oiitram,  C.  A., 
9Cli.  ]).  483,  at  p.  480." 

Xoti!  {a)— Perkins  v.  Dnnijerfeld  is  now  reported  51  L.  T.  535. 

line  12, /oV— "whom,"  ymrf—"  which." 

Xote  (/.■),  for—"  Osenl<r,"  read—"  Osenton:' 

Note  {e),for—"  33  Geo.  3,  c.  28,"  read—"  32  Geo.  2,  c.  28." 

yole  {'/),  add—"  Trehernc  v.  Bah,  C.  A.,  27  Ch.  D.  C6  ;  51  L.  T. 

553;  33  W.  R.  90." 

Tine  19,   add — "As  to  what  is  a  siifficient  statement  of   the 

grounds,  see  Tirhcrne  v.  Dale,  C.  A.,  27  Ch.  D.  06  ;  51  L.  T.  553 ; 
33  W.  R.  96." 

Line  27,  add — "If  the  appellant  withdraws,  and  the  respondent 

elects  to  continue  his  ajipeal,  his  cross  notii^e  will  be  treated  as  a 
notice  of  appeal,  and  the  appellant  may  give  a  cross-notice  that  ho 
intends  to  appeal.  The  Beeswing,  10  P.  D.  18  ;  51  L.  T.  883  ;  33 
W.  R.  319." 

Koto  [c),  add— "The  case  of  Rourke  v.    White  Moss  ColUertj  Co. 

was  commented  on  and  explained  in  J'arrer  v.  Lacy,  33  W.  R.  205, 
from  which  it  appears  that  the  Court  will  retjuire  an  appellant  to 
give  secua'ity;  notwithstanding  that  a  point  is  raised  that  was  not 
gone  into  in  the  Court  below." 

line  17,  add— "In  the  absence  of  special  circumstances,  the 

Court  will  not  retain  in  Court,  penditig  an  appeal,  a  fund  wliich 
has  been  ordered  to  be  paid  out.  Bradford  v.  Young,  28  Ch.  D.  18  ; 
51  L.  T.  55'-  ;  33  W.  R.  159." 


1414 


-Line  14  at  end,  fir — "as  on,"  read—"  thus  on. 
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See  also  "Thn  ri,.,-rT^        ^      ^ 
P-rft' Act,  1879 '.^V'/,'?S;.ActsEe. 
"  i  ''0  Stat.  Law  IW,„    ^'''^-  <^-  '^9)  ; 
rroceduro  Ac  ,1881"  nl"  .''"''-  Civii 

posfnoned  byU;„S,';»l/f'm  was 

«'o  Acts  of  187;"ami  I8r.  f 'f.L  ^^^^ 
'-to  operation  L"V.V„^^i^°^h -me 
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Paet  I.        shall  bo  united  and  consolidated  togethei',  and  shall  constitute, 

under  and  subject  to  the  provisions  of  this  Act,  one  Supreme  Court 

of  Judicature  in  England."  So  far  as  this  section  affected  the 
London  Court  of  Bankruptcy,  it  was  repealed  by  the  Judicature  Act, 
1875  (8.  33,  and  sched.)  By  tho  Bankruptcy  Act,  1883  (46  &  47  V. 
c.  52),  s.  93,  the  London  Court  of  Bankruptcy  is  united  to  and  forms 
part  of  the  Supreme  Court  of  Judicature,  and  the  jurisdiction  of  tho 
London  Bankruptcy  Court  is  transferred  to  the  High  Court. 

The  Supreme  Court  so  constituted  is  divided  into  two  divisions, 
called  respectively  tho  "  High  Court  of  Justice"  and  the  "  Court  of 
Appeal."  This  division  is  provided  for  by  section  4  of  the  Judicature 
Act,  1873,  which  enacts  that  "  tho  said  Suin-omo  Court  shall  consist 
of  two  permanent  divisions,  one  of  which,  under  the  name  of  '  Her 
Majesty's  High  Court  of  Justice,'  shall  have  and  exercise  original 
jurisdiction,  with  such  appellate  jurisdiction  from  inferior  couiis  us 
is  hereinafter  mentioned,  and  tho  other  of  which,  under  tho  name 
of  '  Her  Majesty's  Court  of  Appeal,'  shall  have  and  exorcise  ap- 
pellate jurisdiction,  with  such  original  jurisdiction  as  hereinafter 
mentioned  as  may  be  incident  to  the  determination  of  any  appeal." 
Tho  High  Court,  as  if  more  fully  pointed  out  in  tho  next  chapter, 
is  again  subdivided,  and  the  object  of  the  present  work  is  to  treat 
of  tho  2U'actice  and  procedure  in  civil  actions,  and  analogous  pro- 
ceedings in  one  of  these  subdivisions,  called  the  Queen's  Beucli 
Division,  and  of  appeals  from  that  division  to  the  Court  of  Appeal 
and  House  of  Lords. 

It  does  not  fall  within  the  province  of  tho  present  work  to  trace 
the  history  of  the  Courts  of  Judicature  in  this  countrj^  and,  iadood 
the  Courts  hero  to  be  treated  of  are  so  entirely  the  creatures  of  the 
recent  statutes  that  there  would  be  but  little  practical  utility,  so  far 
as  tho  practice  and  procedure  is  concerned,  in  attempting  to"  do  so. 
The  Higb  Court  of  Justice  and  its  subdivision  will  be  found 

Court  of  treated  of  in  the  next  chapter.     The  Court  of  Appeal  is  treated  of 

Appeal.  ill  Chapter  LXXXV. 

House  of  '^^^  practice  of  the  House  of  Lords  on  appeals  from  tho  Court  of 

Lords.  Appeal  will  be  found  treated  of  in  Chapter  LXXXVI. 
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work. 
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!•  Conatitution, 
The  ComiltuUonof  *^'P  ,n„h  n      x    ^ -. 

treated  of  iu  the  mrf  chaSr?  'mclioM,  po^^,,^  ^^  _  ^ 

2.  Jurisdiction, 
The  Jurisdiction  of  the  High   Court  1    T>,.  tt-  r.   ^ 
havo  seen  {ante,  p.  2),  by  sect   4  TiiTrl^'^^  ^-ourt,  as  we  t    ■  ^-  x- 
and  may  exercise  oiieinal  S-^-  f-    *^e '^«c?!ca<«/.e  Act  ikll  Zl  f ""sdiction  of 

shK^/tS?&/S^-^  'S  Hi^  ecu.  Of  .ustil : 
mentioned  there  shall  be  tran'Sd  to' nn">''V\^  '^  ^^^^  Ac? 
High  Court  of  Justice  the  jurisdictTonwhLh^a^^  i„  the  said 

of  this  Act,  was  vested  in   or  nm  Wr.\.fT  ■ '  "*  ^^^  commencement 


(ff)  The  ,5tli  section  is  as  follows  •— 
Her  Majesty's  High  Court  of  Jus- 
u/M'  •'  ?°"««t"tcd  as  follows"! 
Ihe  first  judges  thereof  shall  bo  the 
LordClmncellor,  the  Lord  Chief  J,,, 
hce  of  Englnml  the  Master  of  th; 
Eolls,  the  Lord  Chief  Justice  of  tW 
Commou  Plea.,  the  Lord  CI  ief  BaSn 
0  the  Exchequer,  the  several  \"ce^ 
Uiancellors  of  the  High  Court  of 
Chancery,  the  judgo  of  tho  CnTrt    f 

f,»i' m'."!"'  °^'-*t'^  "-'""rt  for  DiTOreo 
m\  MntriTuonml  Cnt.ses,  the  s,.vor!;i 


respectively      t)?o      ^^^nmon  Pleas 

ba:o„s  of  {ho  Surt'orEl,  J""'°'' 
Olid  tho  iudirnnf  ti    °tV  .'''''"^quor. 

Admiralt^  Tcept  sueh'^-i  ^""'•'  °^ 
the  aforee^aidYulJes  a,  'hallT-^'  °* 

(*)  Jud.  Act.  1873  f,   ifi  „, 
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Extent  of 
jurisdiction. 


The  High  Court  of  Juatice, 

of  Chancery,  and  any  jurisdiction  oxercised  by  him  in 
relation  to  the  Court  of  Chancery  as  a  common  law  Court ; 

^2.)  The  Court  of  Queen's  Bench ; 

(3. 1  The  Court  of  Common  Pleas  at  Westminster ; 

(4.)  The  Court  of  Exchequer,  as  a  Court  of  revenue  aa  well  as  a 
common  law  Court ; 

(5.)  The  High  Court  of  Admiralty ; 

(6.)  The  Court  of  Probate; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes ; 

tS.j  The  London  Court  of  Bankruptcj'  {d ) ; 

(9.)  The  Court  of  Common  Pleas  at  Lancaster ; 
(10.)  Tho  Court  of  Pleas  at  Durham ; 

(11.)  Tho  Courts  created  by  commissions  of  assize,  of  oyer  and 
terminer,  and  of  gaol  deliver}',  or  any  of  such  com- 
missions : 
The  3  iirisdiction  by  this  Act  transferred  to  the  High  Court  of  Justice 
shall  include  (subject  to  the  exceptions  hereinafter  contained)  the 
jurisdiction  .vhich,  at  tho  commencement  of  this  Act,  was  vested 
in,  or  capable  of  being  exorcised  by,  all  or  any  one  or  more  of  tho 
judges  of  the  said  Courts,  respectively,  sitting  in  Court  or  chambers, 
or  elaewhere,  when  acting  as  judges  or  a  judge,  in  pursuance  of 
any  statute,  law  or  custom,  and  all  powers  given  to  anj-snch  Court, 
or  to  uny  such  judges  or  judge,  by  any  statute;  and  also  all 
ministerial  powers,  duties,  and  authorities,  incident  to  any  and 
every  part  of  tho  jurisdictions  so  transferred." 

This  section,  so  far  as  it  affected  the  London  Court  of  Bank- 
ruptcy, was  repealed  by  tho  Jiuliaiture  Act,  1875  (.«.  'd\i  and  sriied.), 
but  that  Court  is  consolidatod  with  the  Supremo  Court  of  Judica- 
ture, and  its  jurisdiction  is  transferred  to  the  High  Court  of  Justice 
by  the  Jiankruptn/  Act,  1883.  The  Court  of  Bankruptcy  has  still 
jurisdiction  to  restrain  proceedings  in  the  High  Court  of  Justice  (p). 

The  jurisdiction  of  tho  High  Court  extends  throughout  all 
England,  the  Principality  of  Wales,  and  the  town  of  Berwick-upou- 
Tweed(/).  It  does  not  extend  to  Scotland  or  Ireland,  or  to  any 
parts  beyond  tho  seas.  Although  the  process  of  tho  Court  caimot, 
except  in  certain  cases  hereinafter  mentioned  {(/),  be  served  or  exe- 
cuted out  of  the  jurisdiction,  still  any  cause  of  action,  except  it 
appears  causes  of  action  afTecting  the  title  to  real  estates  (/;)  arisin" 
out  of  the  jurisdiction  may  be  sued  on  in  it,  provided  that  service 
of  the  writ  can  be  effected  («'). 


(d)  Eepealed  by  Jud.  Act,  1875, 
8.  33.  See  Nicho'as  v.  Dracachis, 
45  L.  iT.,  Prob.  45.  The  bankruptcy 
lurisdiction  is  the  subject  of  the 
Bank.  Act,  1883,  and  is  regulated  by 
that  Act. 

((■)  Exp.  Baton,  Re  Woods,  1  Ch. 
D.  557  ;  45  L.  J.,  B.  87  (0.  A.). 

(/)  1!  Geo.  4  &  1  Will.  4,  c.  70, 
88.  13,  14  ;  1  &  2  Jac.  1,  c.  28  :  Mai/or 
of  Berwick  v.  Shtniks,  3  Bing.  459; 
II  Moore,  372;  6  &  6  Will.  4,  c.  7G, 
B.  109. 

(«7)  See  post,  Chapter XIII.,  "Ser- 
vice ijdt  1)1'  lilt!  Juritidictiou." 


(A)  In  re  Hawthorne,  Graham  v. 
Miissei/,  62  L.  J.,  Ch.  750;  48  L.  T. 
701 ;  32  W.  R.  147  ;  cp.  the  last  three 
cases,  infra,  u.  (t). 

(0  MoKtyn  V.  Fabrir/as,  Cowp. 
101  ;  1  Sm.  L.  Cas.,  8th  ed.  052 : 
Phillips  V.  E;/rc,  L.  II.,  4  Q.  B.  225; 
affirmed,  6  Id.  1 :  fVhitaker  v.  Forbes 
(C.  A.),  1  C.  P.  D.  51 ;  45  L.  J..  C. 
P.  140  (decided  before  the  abolition  of 
local  venues  by  Ord.  XXXVI.  r.  1) : 
JiuenosAi/res.iS'C.  Itail.  Co.  y.Xorlhern 
liuil.  Co.  nf  Biwnos  Ai/ren,  2  Q.  B.  D. 
210;  40  £.  J.,  Q.  B.'224:  Fwimi  x. 
Urr-Ewiny,  0  Ann.  Cas.  34 ;  53  L'.  J., 
Ch.435. 


Juriadidlun,  A-c, 

this  Act ;-  '      °  ^^^"^  ^^S^  Court  of  Justice  by  vii-tue  of 

1.  Any  appollato  jurisdiction  of  the  Court  of  A^„.  i  •    ^, 

ttcin,  in  relation  to  tL  Sd\  of  t?     °''"^'  "  "'"""■  <" 

grants  of  letters  patent  or  t^n  ,-..  l"°'  '"^  relation  to 
other  wi-itings.  toCmsse.l  nnl  T  o*  commissions,  or 
United  Kingdom        ^      ^  ""'^^'^  *^°  ^^''^  Seal  of  the 

'•  ^^UrtttlfTSl.'^*'^"  Lord  Chancellor  in  right 
or  of  any  cSLblet^oS?  ^itr ^^  "^  -^  -^^^e. 
6.  Any  jurisdiction  of  the  Master  of  fZ  TV^  V  ■        .  .■ 

i8rs^r^^iSs5^5^:^S^^^^ 

the  said  High  Court  of  Justice  Zd£Zu^  t  ^^^^ransferred  to 
tively  shall  bo  exercised  (so  for  as  re^n  v  l  '""S"*  "^PP^^^  ^"°«P<^c- 
in  the  manner  provided  iy  this  Act Tr  hv^'"'T'^T^'^  ^"'^  P^^^ice) 
of  Court  as  may  be  inade^puimntTn  f^  ?.^^^ 
special  provision-is  contained^ hJhisAp^  -  '  ^'^•'  "^'^,  ^^^^™  ^o 
Orders  of  Court  with  retSenTo  hertto  ^  '^  i,"^; '"""^  ^^''^"^  °^ 
nearly  as  may  bo  in  the  ^ame  mnnlr  li^  ^^^^^  ^^  exercised  as 
exercised  by  the  respectfvTcou,^.  f,.*"'  ^^'"^^T  '^'>^*  ^^''^  l>«en 
shall  have  Ln  trans£*^iror  ^  ^.y  oTsl^?^ol^?;^•  ^■"'•^^'^^^^-- 

Court.  The  farmer  sectioVm  vid"s  tW  Y.t"''/  ^''f'^  ^V  '^^ 
concurrently  administered  In  efS?  ^h^Jn  Jr^"'?',"^^/''.''^  *"  ^« 
defences.  And  it  enacts  (sub-s  7)  tL?'>  Th  .  T???  p^^^"^'"'?«  '^^d 
and  the  Court  of  Appeal  resnoctiv/,! ^  f„  J'^''  ^^'^^  ^""^t  of  Justice 
tion  vested  in  then    by  tiiX  "in  'Vvo^.f '  '-^"■"^'"  "^  ^he  jurisdic- 

betbre  thetu  respectively  shall  b'--^'^°  '*''  '"''"*'''  P'^"'^^"^ 
either  absolutelj  or  mf  ^j^  .^,^;^^^^«,P^^^  g''ant  and  shall  g.aut^ 

them  .hall  seeni  just,  all  such  remtdV^  ""'"^  conditions  as  to 

parties  tiiereto  may  appe ai    o  bo  onti    .' 1  T^''-*'""''*-'^"  "«  «">'  "f  tho 

every  legal  or  equitabL  oh  "ni  nro,  1;  v  1,      ^"  ':T'='*  "^'  "»>' '^^d 

respectively  in  suU  caTse  o       aKeT'jJthaTt'V'^^'^'^^'l  ^7  t^^^'^ 

matters  so  in  controversy  betweei  th'o  sni  1  Ivf-      '  '''  P°'''^^'«'  ^^^l 

be  completely  and  finall^  de  ermLc     and  S  multiT t'l^V^'^^ 

proceedings  concerning  ^ny  of  such  /^^tSs  ovoTdS''^^^^^^^^^        '^'^ 

(i)  As  to  this  jurisdiction,  se,^  Jud. 

,wU-  I- '  '••  ^\  ^''  *°  "'«  appellate 

uusdiction  in  luimcy,  see  jij.  Act, 

'o/J,  s.  18,  Bub-s.  f).  ' 

U)  See  perJrRsPl,  M.  R.,  &,/,;  y 


Chap.  H. 

Jurisdiction 
not  vested  in 
High  Court, 


1P|IHP|HPP|R^^- 1 

■;,                S'                           ■  ! 

•i                              !                                       ■ 

];                             1 

f         N       I'l- 

Jurisdictiou— 
how  exercised. 


£^  s^2^:,P",Kfiiy,  c.  B.,  j/^,,./,,,,. 

7^  '  r  ^\hJ^'"'-  '"■  ""■  brooks,  2  Ex 
rjo'i       '         ^"«<^<'*  iTere,?,  41  L.  T. 
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The  Hiyh  Court  of  Justice. 


PaetI. 


"      !  ,  t    .1 


.  i 


Abolition  of 
jurisdiction  of 
lonner  Courts. 


Jurisdiction 
of  the  former 
superior  . 
Courts. 

Court  of 
Chancery. 


Queen's 
Bench,  Coni- 


ff 


Sect.  25  amenda  and  declares  the  law  on  certain  points,  and 
enacts  (sub-s.  11)  that  "generally  in  all  matters  not  hereinbefore 

t)articularly  mentioned,  in  which  there  is  any  conflict  or  variance 
)etweon  the  rules  of  equity  and  the  rules  of  the  common  law  with 
reference  to  the  same  matter,  the  rules  of  equity  shall  prevail." 

It  seems  now  to  be  settled  that  this  sub-section  does  not  apply  to 
matters  of  mere  practice  (k).  In  any  case  for  which  the  rules  make 
no  provision  the  former  practice  remains  in  force,  so  far  as  it  is  not 
inconsistent  with  the  Judicature  Acts  and  the  new  Rules  (/) ;  and  where 
there  was  any  difference  between  the  former  practice  of  the  Courts 
of  common  law  and  equity  respectively,  that  practice  will  bo  now 
adopted  which  is  the  more  convenient  {in).  As  regards  discovery 
and  inspection,  so  far  as  regards  tho  rights  of  obtaining  either  anil 
the  extent  of  such  rights,  the  rules  of  the  Courts  of  equity  jircvail 
under  this  sub-section  {n),  but  the  practice  of  those  Courts  is  no 
longer  binding,  and  it  seems  that  the  Rules  of  tho  Supremo  Couit 
are  alone  to  be  considered  as  governing  tho  present  practice  (o). 

Tho  jurisdiction  of  tho  former  Courts  is  abolished  by  sect.  22  of 
the  Judicature  Act,  1873.  That  section  jirovides  for  the  continuance 
and  conclusion  of  proceedings  pending  at  tho  time  when  tho  Judi- 
cature Acts  came  into  force,  but  it  is  not  considered  necessary  ut 
this  distance  of  time  to  discuss  this. 

In  view  of  the  transfer  of  jurisdiction  effected  by  the  above  enact- 
ments tho  following  observations  with  respect  to  the  jurisdiction 
of  the  former  siiporior  Courts  may  bo  useful. 

The  High  Court  of  Chancery  had  both  a  common  law  and 
equitable  jurisdiction.  It  is  impossible  in  this  place  to  give  more 
thana  very  general  outline  of  the  jurisdiction  of  this  Court.  It 
had  jurisdiction  in  tho  causes  and  matters  assigned  to  tho  Chancery 
Division  of  the  High  Court  of  Justice  by  the  34th  section  of  the 
Judicature  Act,  1873,  noticed  post,  p.  9,  and  in  other  matters.  Tho 
jurisdiction  exercised  by  the  Court  of  Chancery  might  be  considered 
m  some  cases  as  assistant  to,  in  some  concurrent  with,  and  in  othorii 
exclusive  of,  the  j'urisdiction  of  Courts  of  common  law.  It  exor- 
cised jurisdiction  m  most  cases  of  fraud,  accident,  mistake,  account, 
partition,  dower,  and  in  compelling  specific  performance  of  agree- 
ments. It  protected^  and  took  care  of  infants,  and  claimed  an  ex- 
clusive jurisdiction  in  most  matters  of  trxist  and  confidence,  and 
wherever  upon  the  principles  of  universal  justice  the  interforciico 
of  a  Court  of  Judicature  was  necessarj'  to  prevent  a  wrong  and  tho 
positive  law  was  silent.  The  Lord  Chancellor  and  Lords  J  usticcs  of 
Appeal  in  Chancery  had  also  certain  jurisdiction  in  relation  to  tho 
custody  of  the  persons  and  estates  of  idiots,  lunatics,  and  persons 
of  unsound  mind. 

There  were  three  superior  Courts  of  common  law,  the  Queen's 


(X)  See  per  Lindley,  J.,  Mackley 
V.  ChilliHgworth,  2  C.  P.  D.  at  p. 
280 :  La  Orange  v.  Mc Andrew,  4 
Q.  B.  D.  210,  per  Cockbum,  C.  J. : 
per  Lord  Coleridge,  C.  J.,  Schroder 
V.  Clough,  35  L.  T.  850.  But  see  per 
Lord  Coleridge,  Parsons  v.  Tinling, 
35  L.  T.  851. 

(0  Jud.  Act,  1875,  8.  21  ;  Ord. 
LXXII.  r.  2 ;  and  see  Uid.  1.  r.  2. 


Cm)  See  the  cases  cited  post. 

hi)  Anderson  v.  Bank  of  Jlritish 
Columbia,  2  Ch.  D.  C44  (C.  A.) :  All- 
htisen  V.  laboiichcre.  3  Q.  B.  D.  0.54 
(C.  A.)  :  Bolckoio  -  Fishir,  10  Q. 
B.  D.  161  (C.  A.). 

_^(o)  See  Parker  v.  Wclh.  18  Ch.  D. 
477  (C.  A.)  :  and  Dalri/mplo  v.  Iculie, 
8  Q.  B.  D.  7.  See  fully  post.  "  Dis- 
covery." 


Jurisdidiou,  &c, 

had  a  suporiitondoncy  ovo"  a1  iKSo',?  JT  '^"^  Tctment!  and 
exceeded  their  iurisdiction       A^''"!^'>7^/^^y  P^tibition,  if  they 

moved  ior  in  either  of  S"  suiSco^nifn"%'^-''^".l-"^'S'^*  ^e 
validity  of  the  iudffment  of  nn  ^nV-?^  Courts,  and  in  this  way  the 
question.  Theii  tSSlSL^J^lf^ZS'''''^^'S^^  be  brought  in 
Principality  of  aSs    and  t^Tto^^^^^^^  all  England,  the 

It  did  not  extend  to  ScXnri  or  T.„i  i^  i''^""P°"-^"'<'^'l(^'). 
the  seas.  But  although  fclces^ottS  Pn.  *"f  ""^  ^''''^?  ^^y^"^^ 
c^ses  (y),  could  not  bo  execuf wl  or  wl  S""'"'''  ^''"'^^P*  ^^  certain 
diction,  still  a  cause  of  act  on  '' L ^^^^  * "/"^  T*  «*  ^^^'"^  i^ris- 
might  be  sued  upon  int^itnotwitlS^i  .^  ^!T^J^^^ 


Chap.  II. 

mon  Pleas, 
and  Exche- 
quer. 


might  be  sued  upon  in  them  notwithsS  °^  >  ^^^^^^^ovj  nati 
The  Court  of  Queen's  I Whw^Jflf'^'''^  '*  ''™'®  abroad  (r). 
Law  in  the  kingdl  consht^n  Jof  f  "i, •"/'^^T  ^^°"''*  "^  ^'o^n^on 
ticos,  who  were  by  thei^Tfflco^fl^l^'^'^*^  jus- 

peac;  and  supre.^^t^nertTthe  and!"?!?  C^rA'  f'>' 
jurisdiction  in  pioceodino's)  ^■,•,^r.ry  v..  f.'^'S '-'Ourt  had  exclusive 

and  ,iuo  roarrantriiSa\m^ZZZy^'''\y':^^'  •«*  mandamus 
proceedings.  In  fact  it  1«  in1^,"?''\J""?^i'^ti«n  in  «"  criminal 
Criminal  jurisdiction  known  to  he  Hw«  "i^P^^'P^^  ^^^^^  of 
judgments  of  inferior  CWts  o?  rlcordTwith  Sl^^^''^'  ^""^  ^^^ 
whore  the  proceedings  were  accordin  Jl  ^l,?  certain  exceptions), 
the  common  law,  ti^rhTZtlll^A^^''''^'' ^^^^^^         ^Y 


Queen's 
Bench. 


the 


Common 
Pleas. 


2))th  section  of  that  Act  these  ivvJfc  !,,!,.  v,  V-  T  ,  ^*>-  ^y  ^^^ 
to  bo  commenced  by  ^St  S  surmon^I  ?,^°  P^'^l'  '^"^  ^^^^^^^^ 
Pleas  were  substituted  nliou  ?Woof  aL  ?  ?°"^*  of  Common 
against  the  decision  of  a  barrister  nn;nAP^r^  ^'^  **^i«  ^^"uj'fc 
persons  entitled  t^oteL  the  eloc<?onn?         ^^        f  *^'  "'*  °* 

(/))  See  11  G.  4  &  1  W.  4,  c.  70 
Bs.  13,14  ;1  &2  J.  1,0.28  ::v^,«7- 
f;/  llencH'k-v.  a/imd-s,  11  Moore,  372  • 
3  Ding.  459 ;    5  &  6  W.  4,  c.  Toi 

(y)  See  as  to  writs  of  summons, 
C.  L.  P.  Act,  1852,  ss.  18,  19 ;  and  as 
to  siibiioBims,  17  &  18  V.  c.  34. 

{>•)  See  Mosti/n  y.  Fabrigas,  Cowp 
JOl :  liarkey  v.  iJormer,  1  Show.  187- 
Ikiihon  V.  Matthews,  4  T.  E.  503  • 
11  liitiiker  V.  Forbes,  1  C.  P  D  ,51  • 
4.5L.J.,C.  P,  110.  ^•"•01, 

(.y)  As  to  reviewing  the  judgments 
ot  inferior  Courts  not  of  record  by 
writ  of  false  judgmont,  gee  the  I.'?th 
ed.  of   tliis  work.     See  Overton  \ 
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Swttenham,    Z    Bing.  N.   C.   786: 

SMt J.  muchinso,,,  4  Bing.  N. 

p;..,,;    ^  *°  ^VV^^^ls  from  County 

A*^^l'^  Po^t,  Vol.  2,  Ch.  CXXX.'^ 

(0  Other  real  and  mixed  actions 

•  ITw  Ji='*"^o"?*)  "^^'^  abolished  by 
J  &  4  VV.  4,  c.  27,  s.  36.  ^ 

that'^  th  J ';  •^°*  >^^',^'='' " ^  exacted 
«WI  A  *""/  0/  election  petitions 
shall  bo  conducted  before  a  puisne 
judge  of  one  of  her  Majesty's  supe! 
nor  Courts  of  Common  ^Law'^at 
U  cstmmster  or  Dublin,  according  as 

to°t}f«r'  '•Ylt'"'  ^''^^  presented 
to  the  Court  at  Westminster  or  Dub- 
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The  nigh  Court  of  Juttice. 


Paht  I. 


The  HiRh 
Court  of 
Admiralty. 


Her  Majesty's 
Court  of  Pro- 
bate. 


to  the  Kin;»,  or  of  matters  which  concGrnod  the  lands,  rents,  fran- 
chises, hereditaments,  goods  and  chattels  of  tho  King,  unless  in 
cases  where  the  Legislature  had  otherwise  provided,  as  whero  they 
had  made  tho  matter  determinable  before  tho  commishionors  of 
excise  or  justices  of  tho  peace,  or  where  tho  matter  involved  an 
offence  punishable  'm  indictment.  If  an  action  wore  brought  in 
either  of  the  other  courts,  it  was  good  ground  for  removing  it  into 
the  Exchequer  that  any  matter  properly  cognizable  on  the  revenue 
side  of  that  Court  was  drawn  into  question  (a;) ;  audit  seems  that 
the  Court  would  make  an  order  for  the  removal  of  such  a  cause  at 
any  stage  of  the  proceedings  (?/),  ^^efore  5  V.  c.  o,  the  Court  of 
Exchequer  had,  on  tho  plea  sido  of  it,  jurisdiction  as  a  Court  of 
equity ;  but  this  jurisdiction  was  abolished  by  that  Act,  and  trans- 
ferred to  tho  Court  of  Chancerj'.  It  seems,  however,  that,  notwith- 
standing that  Act,  the  equity  jurisdiction  of  the  Court  as  a  Court 
of  revenue  still  remained  (2).  The  procedure  and  practice  in  Crown 
suits  in  the  Court  of  Exchequer  were  regulated  by  ' '  Tho  Crown 
Suits,  &c.  Act,  1865,"  28  &  29  V.  c.  104,  and  the  rules  made  there- 
under (f/). 

The  High  Court  of  Admiralty  had  jurisdiction  to  try  all  mari- 
time causes,  that  is  to  say,  causes  in  respect  of  injuries  committed 
on  the  high  seas,  and  generally,  except  where  otherwise  provided 
bj'  statute,  all  admiralty  causes  must  have  arisen  wholly  upon  tho 
sea  and  not  witliin  tho  precincts  of  any  county.  13  R.  2,  c.  5  ;  15 
H.  2,  c.  '3(b).  This  Court  had  jurisdiction  in  certain  matters  re- 
specting ships,  in  salvage  cases,  seamen's  wages,  &c.  There  were 
several  statutes  afi'ecting  the  jurisdiction  and  practice  of  this 
Court,  and  in  particular  3  <&  4  Fid.  c.  (io,  and  the  24  &  25  Vid, 
c.  10,  which  extended  the  jurisdiction  and  improved  the  practice^ 
and  made  it  a  Court  of  Eecord.  This  latter  statute  gave  the  Court 
jurisdiction  over  any  claim  for  damages  done  by  any  ship,  and  in 
certain  matters  respecting  ships  (c),  and  their  cargoes,  and  mort- 
gages of  ships  in  cases  of  seamen's  wages,  ships'  disbursements 
and  necessaries  supplied  for  ships  (c),  and  extended  tho  Court's 
jurisdiction  in  salvage  and  other  cases.  The  jurisdiction  conferred 
by  this  Act  might  be  exercised  either  by  proceedings  in  rem  or  in 
pfrsovum  [d).  The  method  of  proceeding  in  run  was  peculiar  to 
this  Court,  and  generallj'  it  was  in  order  to  a%  n'l  themselves  of  tlie 
advantages  thus  afforded  that  suitors  resorteil  to  it. 

13y  20  &  21  V.  c.  77,  amended  by  subsequent  statutes,  her 
Majesty's  Court  of  Probate  was  established.  This  Court  had  juris- 
diction and  authority  in  relation  to  the  granting  or  revoking  pro- 


(x)  Cawthorne  v.  Campbell,  1  Anst. 
205,  u. :  Hiddon  v.  East,  1  C.  &  J.  12 : 
Adams  V.  I'rccmanlle,  17  L.  ,T.,  Ex. 
312 ;  2 Ex.  453 :  Att.-G,ii.  v.  JlullHt, 
16  M.  &  W.  !)7;  3D.  &L.  685. 

(?/)  Att.-Gtti.  V.  A'tiiffntoii,  8  M.  & 
W.  163  ;  1  Dowl.  N.  S.  .358. 

(z)  AH. -Gin.  V.  Jlatliiiff,  15  M.  & 
W.  687.  Sed  vide  Alt  -fJoi.  v.  Cor- 
poration of  Loudon,  8  Eeav.  270  ;  1 
H.  L  440. 

(a)  See  the  rules,  L.  E.,  1  Ex.  389 ; 
35L.J.,  Ex. 


(A)  As  to  jurisdiction  on  claims  of 
salvage  and  wreck,  see  3  &  4  V.  c.  65 ; 
9  &  10  V.  C.99;  17  &  18  V.  c.  104, 
ss.  460,  464,  468,  476.  492-498.  As 
to  prize  of  war,  see  Chit.  Geu.  Prac- 
tice, 638  a.  ;  1  Doug.  694.  As  to 
booty  of  war,  see  Ihe  Jianda  and 
Hiruee  Booty,  L.  K.,  1  Ad.  &  Ecc. 
109-269. 

(c)  See  also  3  &  4  V.  c.  65. 

(rf)  Williams  &  Bruce's  Admiralty 
Practice. 


Chap.  Ii. 


Diviaion$, 
pSi'nt  t!^  '"'  ^^"°"  °^  administration  of  tho  effect,  of  deceased  __.  . 

queut  ActsotTarliamer  t     Tl  ■'^•^""■^      'Ynon;!.,   by  several  si.b.se-  Bivorcoun.I 

suits  and  .natten,  S r  monkf  excon^l^""'''''^'''?  "  Matrimoaial 

cences,  and  had  j.ower  t,  doci^oaT?^  r   ""'i'""*  °    i"urria^^o  li-  Causes, 
separation  ;  to  dLlare  a  mSfa.n ^1' "*^7' "^"'^':^^^         ajudiciul 

a  destitution  of  conjugah^S^C^  ^  '  h  2^2  ^'P^^^  l'  "''''- 
might  apply  to  th  s  Courf  for  ,?,.,.lc.^  *•  V ,  .  .  '^- ^"^' P^'^S""** 
clarationsof  thovalditrof  eSat^^2;"'''°*  ^^"fe?^?'""'')'.  ^'"r  de- 
that  they  were  naturaut^^subjStsTtEeX'  '"  ^-^"-^-"^ 

3.  Diviiiona, 

Sect.  31  of  theV«ry/c«<,"e  rr IS-/??.  /  'l'^''f  "'^'^'■'  '««"• 
whom  each  division  is  to  consii  ami  f;n.'fr''''''  *"'i¥  J^'^'«^"^  «« 
It  also  gives  poM-er  to  her  Maies?v  .L  r"'"'  °  the  divisions, 
to  appofnt  judges  to  filfup  anTvl^Ss  "a  J  T^'f ^  ''^''  ^?"""1' 
from  one  division  to  another     '  ''^'^'^'^^^^  '^'^d  to  transfer  judges 

th'^umb^TdiSSlici^^xiir^T  ^  ^^i"^«  -  -~ 

with  them.  Under  tSr,;,ov  si.  nttn,^  certain  offices  connected 
Pleas  and  Exchequer  Di'SSriifh' Pr''^T'''^!"S  ^^"^  C""""°'i 
and  Chief  Earon^of  the  "S^^^^^^^^^l^C^ ^^  ^^^ 

4.  Distribution  of  Business. 

.hint  t=er?.?iC£iS  ri'i^^^^^^^^^ 

be  distributed  among  the  sevoLlrix.v^''  Court  of  Justice,  shall 
High  Court,  in  such  VanVer  as  ma^^  W%"^^  T'^'"'  "f  ^^'  '^^^ 
inilled  by  any  rules  of  CoTt  ^oSs  ^UranSe'r  to  boT  ^/  '^*f ' 
the  authority  of  this  Act-  and  in  th«n,nLf-  ,      ,  ^^'^^  ^^^'^^ 

aU  such  caLs  and  rn'aZsiiAZ^^^litotCs^^^^^^^ 
respectively,  m  the  manner  hereinafter  urovidpd      P  i"^ 

mont  by  which  any  cause  or  matter  ,mv},nn  ^""^""l  '^"^^^i" 

High  Court  shall  be  marked  Sh  th^nnn^^  ''fT'T-'^.  ^^  "^"^  '^^^ 
the  name  of  the  judge,  to  wh  ch  or  to  X^  td  °  '''"?^°"'  ^'  ^''^ 


;■       1 


'l 

t 

II' 


W  Jud.  Act,  1873,  9.31.  The  High 
tourt  as  such  nfivpr  gifo  jj^,,  |^y 
Jewel,  M.  K.,  i„  r«  Feopie'i  Garden 


Co.,  ICh.  D.  at  p.  45;   45  L.  J.,  P. 
(./■)  Jud.  Act,  1873,  8.  31. 
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The  High  Cvurt  of  Justice. 


»  .S 


Paet  I.        ahull  bo  assignod  (subject  as  aforesaid)  to  the  Chancery  Division  of 

""  the  siiid  Court : 

(I.)  All  ciiusos  and  matters  pending  in  the  Court  of  Chancery  at 

tho  coiiiinoncomont  of  this  Act: 
(2.)  All  causes  and  uiattors  to  be  commenced  after  tho  comruonco- 
moiit  i)f  this  Act,  under  any  Act  of  rurliamont  by  which 
excluHivo  jurisdiction,  in  resiiect  to  such  causea  (tr  natters, 
has  been  given  to  the  Court  of  Chancery,  or  to  an/  judges 
or  judge  thereof  respectively,  except  appeals  froni  County 
Courts : 
(3.)  All  causes  and  matters  for  any  of  tho  following  purposes  : 
Tlie  administration  of  tho  estates  of  deceased  jiersons; 
The  dissolution  of  partnerships  or  tho  taking  of  partncr.-^hip 

or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages  ; 
Tho  raising  of  portions,  or  other  charges  on  land ; 
The  sale  and  distribution  of  tho  proceeds  of  property 

subject  to  any  lien  or  charge ; 
Tho  execution  of  trusts,  charitable  or  i)rivato ; 
The  rectification,  or  setting  aside,  or  cancellation  of  deeds 

or  other  written  instruments  ; 
The  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases; 
The  partition  or  sale  of  real  estates ; 
Tho  wardship  of  infants  and  tho  care  of  infants'  estates. 
There  shall  bo  assigned  (subject  aa  aforesaid)  to  tho  Queen's 
Bench  Division  of  the  said  Court : 
(1.)  All  causes  and  matters,  civil  and  criminal,  pending  in  the 
Court  of  Queen's  Bench  at  tho  commoncemecL  of  this 
Act: 
(2.)  All  causes  and  matters,  civil  and  criminal,  which  would 
have  been  within  tho  exclusive  cognizance  of  tho  Court  of 
Queen's  Bench  in  tho  exorcise  of  its  original  jurisdiction, 
if  this  Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)  to  tho  Common 
Pleas  Division  of  the  said  Court  (//) : 

(1.)  All  causes  and  matters  pending  in  tho  Court  of  Common 
rieas  at  Westminster,  tho   Court  of  Common  Pleas  at 
Lancaster,  and  tho  Court  of  Pleas  at  Durham,  respcctivclv 
at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have  been  within  the 
exclusive  cognizance  of  tho  Court  of  Common  Pleas  at 
Westminster,  if  this  Act  had  not  passed. 
Exchequer  There  shall  be  assigned  (subject  aa  aforesaid)  to  tho  Excheriuer 

Division  (h).      Division  of  the  said  Court  (A) :  ^ 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Exchequer  at 

the  commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have  been  within  the 
exclusive  cognizance  of  tho  Court  of  Exchequer,  either  as 


Chancery 
Division. 


Statutory. 


Administra- 
tion. 

Partuorship. 

Mortgagog. 

Charges. 

Sale. 

Trusts. 
Kectiflcation, 
&c.  of  docu- 
ments. 

Specific  per- 
formance. 
Partition. 
Infants. 

Queen's 

Bunch 

Division. 


Common  Pleas 
Division  {A). 


(//)  By  Order  in  Council,  dated 
16th  Dec,  1880,  and  referred  to  jiost, 
p.  1 1 ,  these  Divisions  are  aboli«lied. 
The  order  provides  for  the  transfer 


to  the  Queen's  Bench  Division  of 
proceedings  pending  in  tho  abolialied 
Divisious. 


Diatrilmtiun  of  Ihmnm, 
MM  ;'a  "or""  "'  -"  "  «'>'""'»''  1'"'  Court,  if  fti.  Act 

Mmin..  to  i?, r,„<'S   V  f^.';;}b™"<"'.  "■""gt  not  propo,!,! 

,.n.M„"=  s;r„,»iCtLnr'i's?.i  ^^'*  ''\°r 

ConimonPleaHl)ivisio,fttHlthol°vil      "^      ■"•'^   iJivi.ion,  tho 

to  b^JWd  by  -eh  eo„I;arl^l^^°iS^::Vl    ;::^^^--^^ 

aforesaid,  been  taken  or  had  sJS  vX'i n  h'^'^'h""^  ?^*^r  ^' 
Division,  tho  Common  Keas  DiSnfan.r  t^  J^^^^i^en's  Eench 
of  the  8aid  Uish  Court  of  Jiist^m  h  ,  tVn  ,  ^'^''^^O'luor  Liviwon 

tho  order  shall  tako  effect     iSnnnlTr-^  l\"":l^^"  *^^ 
Divisionof  the  said  IlS   Court  of  Tn  L«  V'l"''^  f^""*-'^'^  ^""^^^^ 
consolidation  and  unionl  StSfi^f  ^*^'=°'  ^'^  '^'^  ^'^  f°™«'l  I'y  «uch 

"  Ihat  all  powers  and  authorities  which  hv  nn,r  i  ,„ 
have  heretofore  boon  exorcised  hv  fWl^  „*  ■  ^.-  ^  .^  °''  custom 
Pleas  and  tho  chief  baron  o  tL  Fxlon,-  ''°  "  *  A''''""°^ 
from  and  after  tho  time  when  this  order  «h!in''r'l''''^-I;  "'^'^"' 
capable  of  being  exercised  1  rtl  o  T  nrrl  PV  /  t  ^^.>^^°  "**«"^*'  ^^ 
unWs  such  oxefcise  thereof  s^luKnS'r^^  "^  ^"^^'^"'^' 

express  provision  in  any  Act  of  TudLmJlSlZLineS  •fjj.'^'  '"^  "^^^ 
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Ciup.  II. 


Prohato,  &c. 
Division, 


Transfer  of 
powurs,  &c.  of 
Common  Pleiis 
nud  Exchequer 
L)i  visions  to 
Queen's  Bench 
Uivisiou. 


f^s^»i:i»^f^rTi^ 


(0  See  the  Bank.  Act,  1883. 

(/)  SeeJud.  Act,  1881,  s.  25,  post, 
p.  la,  n.  (r).  ' 

{k)  This  section  enacts  that,  "Sub- 
ject to  any  rules  of  Court  and  to  tho 
provisions  of  the  princii)al  Act  and 
this  Act  and  to  the  jMjvver  of  transfer 
every  person  by  wlioin  any  cause  or 
matter  maj  be  commenced  ui  the 
said  iligh  Court  of  Justice  shall  as- 
sign such  cause  or  matter  to  one  of 


the  Divisions  of  the  said  ITi-h  Court 
as  he  may  think  fit,  bymn  °kini  tho 
document  by  which  the  same  is  com" 
menced  with  the  na,„o  of  such  Div  - 
sion,  an<l  giving  notice  thereof  to  tho 

Zr.  °^'''  °^  ""=  '^°'^'--  ^'^^^^ 
(1 .)  All  interlocutory  and  other  stops 

said  High  Court  m  any  cause  or 
matter  subsequent  to  the  corn- 


Actions  to  bo 
assigned  by 
plaiutitf  to 


r 


5          ■                          1 
■ 

i 
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Pabt  I. 

parfifilar 
liivi     n. 


The  High  Court  0/ Justice, 

_  Judicature  Acts,  and  to  tho  power  of  transfer,  every  person  by 
wLkiu  uny  caii.-.i    or  niiittor  is  conniioiufil  in  tlio  IIi">;h  Court  of 
JuHtice,  muHt  uHM^^n  the  Hamo  to  hudIi  oiir  of  tho  wiid  ItiviMions  as 
hu  nmy  thuik  fit,  by  uiarltinK  tlio  docuniuiit  by  whiiii  tiio  sumo  in 
comnienccdwith  the  nuiuo  of  much  Division,  and  Kiviuj,'  notice  thereof 
to  the  projmr  ofli.M     of  tho  Court.     Notice  of  an  action  beinL'  as- 
mpned  to  a  ])nrtitulur  Division  u  suflicicntly  given  by  Icavint?  with 
the  odicer  u  copy  of  the  writ  of  MUinnion.«  {It.  i>f  S.  (\,  Ord.  V  ,-  •))  • 
but  all  .steps  and  proccodin-s  in  or  before  the  Miid  JIi},di  Court  in 
any  ciiuMo  or  umtt(>r  Hubse.|uent  to  the  connncnccmeut  thereof 
must  bo  taken  (Hub.jcct  to  the  ruhis  of  Court  und  to  th..  power  of 
transtor)  in  tlio  Division  to  whicli  such  cause  or  111:1  ttc^r  is  for  tho 
time  boing  attached.     If  a  plaintiff  or  petitioner  assi.m  his  caimo 
or  niatter  to  a  Division  to  which  the  same  ought  not  to  bo  assigned 
the  Court,  or  any  judge  of  such  Division,  upon  h    ,g  infonned 
thereof,  may,  on  a  summary  application  at  any  stag..  „f  tho  can  0 
or  matter,  direct  tlio  sairu^  to  bo  transferred  to  tho  Division  to  which 
the  siuno  ought  to  have  been  assigned,  or  ho  may,  if  h-  think  it 
exj)edient  so  to  do,  retain  the  sumo  in  tho  Division  in  wliich  tlie 
same  wos  com  mencod.     Ail  stops  und  proceedings  taken  in  an  v  such 
cause  or  matter   and  all  orders  mudo  therein,  before  any  such 
transfer  are  valid.  ^        " 

c/V  Y  V  r/r""^'''  «f  actions  from  one  Division  to  another,  aeejmst, 

A^\  ^i,""!'.M  T'^''^''"^  "^  *^°  Chancery  Registrar's  Chanibers 
dated  tho  11th  July,  1882,  a  solicitor  entering  for  trial  or  settin- 
(lown  on  motion  loi-  judgment  any  action  commenced  in  theChancerv 
Division  IS  required  to  specify  on  the  proceedings  what  i.s  the  caS 
oi  action;  ami  a  1  actions  not  falling  within  tho  case  specifk'a  1^ 
assigned  to  tho  Chancery  Division  by  sect.  :14,  supra,  will  bo      ,,  ! 

SsriirU'Ssstrmo"^'  '''''"^*    ^'''      '^'^  '^^^^ 


mencemciit    thereof,    shall    be 
taken   (subject  to  any  rules  of 
Court  diid  to  tlie  powtT  of  trans- 
fer) in  the  Division  of  the  siiid 
Ili^'Ii  Court  to  which  such  cause 
or  matter  is  for  the  time  beiuR 
attached;      [See     Ue     J.omax's 
-'irlitlnitin,,,  il  L.  T.  391]  aud, 
(2')  ^f    '*".y   r'nintiff    or    petitioner 
shall  at  any  time  assign  his  cause 
or  nwitter  to  any  Division  of  tho 
said  Ilifrh  Court  to  which,  ac- 
cording to  tlie  rules  of  Court  or 
tho  provisions  of  the  principal 
Act  or  this  Act,  tho  same  ouKht 
not  to  bo  assigned,  the  Court,  or 
any  judge  of  such  Division,  upon 
being  informed  thereof,  may,  on 
a  suniiuiiry  application   at  any 
stage   of  the  cause  or  niatter, 
direct  the  same  to  be  transferred 
to  the  Division  of  the  said  Court 
to  which,  according  to  such  rules 
or  provisions,  the  same  ought  t-j 
have  been  assigned,  or  he  muy, 
if  he  think  it  expedient  so  to  do. 
retain  the  same  in  the  Division  in 


which  the  same  was  commenced  ■ 
and  all  steps  aud  proceodiiiL's 
whatsoever  taken  by  the  phiiiitiir 
or  petitioner  or  by  any  other 
party  in  any  such  cause  or  mat- 
ter, and  all  orders  in.ido  (herein 
by  the  Court  or  any  j  ud^-e  thercDf 
before  any  such  transfer,  ►hall  bo 
valid  and  elfectual  to  uU  intents 
andj)urposes  in  the  same  inaniicr 
as  if  tho  same  respectively  liad 
been  tiiksn  and  made  in  tho 
proper  Division  of  tho  said  ( 'ourt 
to  which  such  CiiusQ  or  muttur 
ought  to  havo  been  assigned; 

(3.)  Subject  to  rules  of  Court,  a  per- 
son commencing  any  cause  or 
f*"®''  *?J?"  "°*  assign  tho  same 
to,  ti?e  Probate,  Divorce,  and 
Admiralty  Division  unless  he 
would  have  been  entitled  to 
commence  the  same  in  the  Court 
ot  I  robate,  or  in  tho  Court  for 
Divorce  and  Matrimonial  Causes 
",r^  --,  .High  Court  of  Admi- 
ralty, if  this  Act  had  not  passed." 


(  i;i  ) 


CHAPTER  III. 

THE  JUUOT>. 

N^mhr  of  Jud!,eB.^~.Th(,  Judicature. Uf   1673      .,if«,l  f,,„         t, 

of  ptnsno  jufl^.uH  to  twelve  utid  on-,  u     .     1  '  '     "®"  *'^°  "umber      Chap.  HI 

HhouM  1,0  m.ul,,  utitil  tl  0  n/Tmu.nn;  ,  '"*  p'"  ■','''^  "I>l"'int.nont ll^Zl 

Court  Hhoul.l  luvvo    ,    !u'o     S't/^  -' K-.-Uho  High  J-Ikch, 

that  Act  i^.ao  a  juai^of  J^X^^l^^^^^^^^^^^^  ^^o  by 

and  tho  provisions  of  tho  5?h  "ection  ni  fl!„   /r  ^f'«^  Court  (c), 

Chief  Justice  of  tho  Common  PI  !  P"^ '"^«,  f«''inerly  vested  m  the 

p,o.iae.t  of  the  Hob..;,   D>^e  -  AdS^lV'Si'viLTS:      '"""* 

(«)  Jud.  Act,  1873,  8.  04. 

(b)  W  8.5;  Jud.  Act,  1875,8.6. 

(f)  Jud.  Act,  1875,  8.  .3,  ad  Jin. 

(<t)  Jud.  Act.  1873,  8.  6. 

(f)  By  the  Jud.  Act,  1881  (U  & 
45  \ let  c.  68).  8.  25,  "Where  by 
any  statute  any  power  is  given  to  or 
any  act  js  required  or  authorized  to 
be  done  by  the  Lord  Chief  Justice 
ot  the  <  ommou  Pleas  and  the  Lord 
Chief  Baron  of  tho  Exdiequer,  or 
ei  her  of  them,  either  solely  or  iointlv 
with  the  Lord  Chief  J,..st;,.p.-,f  "he 
Uueen's  Bench  or  the  Lord  Chief 
Justico  of  England,  and  either  with 


or  without  the  Lord  Chancellor  or 
any  judgn,  officer,  or  person  such 
power  may  h.uceforth  ^o  cxwcTsed 
and  such  act  done  by  the  Lord  ChTef 
Justice  of  England ;  and  whore  by 
LZlCHtT"'';-'=°"?'-''^'««°fthI 
Pili       f  i"*t"=''  "f  "'0  Common 

tno  i!-xchequer,  or  either  of  them 
IS  required  for  the  exercise  of  a?,; 
LTtf'  ^'A^  performance  of  21 
act,  It  shall  be  sufficient  hpur,^f"rtl 

l^V^^^""^  Chief  Justiceof  Eng. 
land  shall  concur  therein  "  ^ 


i    I 
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Part  I. 


Power,  &c. 


Courts,  <S:c.  to 
take  judiciul 
notice  of 
signature  of 
judges. 


The  Judges. 

styled  "Justices  of  the  High  Court" (/).  The  Judicature  Acts 
contain  provisions  as  to  their  qualifications  (jr),  appointment  (/j), 
the  oaths  to  be  taken  by  them  on  appointment  (i),  their  tenure  of 
ofiice(A-),  precedence (/),  salarios(»n),  pensions  («),  and  patronago(o). 
Also  with  regard  to  the  appointment  of  j  udges  to  iill  up  vacancies  {p), 
tho  transfer  of  judges  from  one  division  to  another  (7),  and  saving 
the  rights,  privileges  and  immunities  of  existing  judges  fr).  It  is 
not  deemed  necessary  to  do  more  than  refer  to  those  in  this  work. 

All  tho  judges,  except  where  the  contrary  is  expressly  provided, 
have  equal  power,  authority  and  jurisdiction.  One  judge  may  in 
certain  cases  sit  for  another  {Judicature  Act,  1881,  s,  12,  and  Judi- 
cature Act,  1884,  s.  6,  post,  p.  18).  As  to  tho  jurisdiction  of  a  single 
judge,  see  post,  p.  17. 

The  judges  are  addressed  in  the  manner  customary  in  the  Courtn 
of  Com.aon  Law  prior  to  tho  passing  of  the  Judicature  Acts(s). 

No  judge  can  be  elected  or  sit  as  a  member  of  tho  House  of 
Commons  (s). 

As  to  the  attendance  of  justices  of  tho  High  Court  on  the  Court 
of  Appeal,  see  Ajjp.  Jur.  Act,  1876,  s.  19,  post,  Ch,  LXXXV. 

As  to  the  Master  of  the  Eolls  and  the  Lords  Justices  of  ADnoal 
see  post,  Cli.  LXXXV.  ^^      ' 

As  to  the  judges'  clerks,  &c.,  see  post,  p.  24. 
By  8  t&  9  r.  c.  113,  s.  2,  it  is  enacted,  "That  all  Courts,  judges, 
justices,  masters  in  chancer^,  masters  of  Courts,  commissioners 
judicially  acting,  and  other  ]udi;ial  officers,  shall  henceforth  take 
judicial  notice  of  the  signature  of  any  of  tho  equity  or  common  law 
judges  of  tho  superior  Courts  at  Westminster,  provided  such  signa- 
ture be  attached  or  appended  to  any  decree,  order,  certificat'o  or 
other  judicial  or  official  document." 


(/)  Jud.  Act,  1877,  s.  4.  Amended 
as  to  any  future  president  of  the 
Probate,  &c.  Division  by  the  Jud. 
Act,  1881,  s.  8. 

0?)  Ju.l.  Act,  1873,  s.  8. 

(/»)  Id.  8.  5. 

(t)  Jud.  Act,  1875,  s.  5. 

(X)  Id.  The  9th  section  of  tlie 
Act  of  1873  is  repealed  by  the  Act  of 
1875,  s.  33. 

(0  Jud.  Act,  1875,  s.  6.  See  as  +0 
the  precedence  of  the  President  of  t.iO 
Probate,  &c.  Division,  Jud.  Act,  1881, 


8. 4 ;  Jud.  Act,  1884,  s.  3.  Tho  lOlh 
section  of  the  Act  of  1873  is  repealed 
by  tho  Act  of  1«"5,  s.  33. 

(ill)  Jud.  Act,  1873,  ss.  13,  15. 

('/)  Id.  ss.  14,  15. 

(0)  Id.  8.  86. 

(p)  Id.  ss.  7,  31,  51 ;  Aprolluto 
Jurisdiction  Act,  1876,  s.  18;  Jud 
Act,  1884,  8.  5. 

(q)  Jud.  Act,  1873,  s.  31. 

(/ )  Id.  s.  11. 

(«)  Jud.  Act,  1875,  s.  5. 


DIVISIONAL 
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Chap.  IV. 

Divisional 
Courts. 


CHAPTER  IV. 

DIVISIONAL  COirKTS-JXTKISBICTION  o.  A  SINGLE  JXJBGB,   ETC. 

Dmsional  Courts.]~Uany  matters  aro  heard  in  Onn.f  i    .       . 
or  more  ju(l<,'es.     Any  two  or  mn™  V.wii       'x.-    ^?"^*^  '^°^°ro  two 
purpose  of  hearing,  tLse  matl?s\^"  f.^l^f '""n'-'^^^^^^  tJ^« 

H.es_of  the  same^dLioJX^arrn^rS  oTSHLl 

^^  t3,n)';S:i£;£^.l^^™-l  Courts  the  ^,.....,, 
p^ropor  to  be  heard  by  a  s bff  e  Se  shX  °^^"^'^'«  ««  «™  not 

Courts  of  the  said  bU  Court  of  SfnT,  J'P^^^'Ji'f  ^J'  Divisional 
pose  exercise  all  or  any  mit  of  fL^  •  •'  v'V-^'^'  '^^'^  *'«r  that  pur- 
Court.  AnynumborSsSDiv-lL^ru^  °*  ^-^'^  ^^""1  High 
time.  A  Divisional  Coujrof  the' «  W?]  ir  T  n'  "'^J'  '^*  •'^^  ^ho  same 
be  constituted  by  two  or  three  and  no  nS  ^'Tll^  "-^  f"^^*^^*^  '^'^^^ 
and,  except  when  through  presJ^re  of  busT;.  *^°  ■1"*'S''«  ^^^''^of  J 
it  may  M  conyeniently%e  fS  nractio^b  o  i  °n  "J"^'  °^^°^  ^'^"^^ 
three  such  judges.  Every  TucLe  0^/1  n  ?i  rr-^\  ^J^  ^"'nP"s«l  of 
qualified  and  empowered  i''st  in  nnvnf''''^  ^'?}^  ^'.""'^^  ^^^'^ll  to 
The  president  of  ivery  such  D  vis?nnn?P  T^  divisional  Courts. 
Justice  shall  be  the  se^nt^r  iud^JTtLsn'"'^  "*  P^°  ^^'»'^  ^""^t  of 
order  of  their  precedence  uiderJhis  let ' '  ^''''"*'  '"'''^'^^S  to  the 

SfsS;jcSi;;ftS^s:i;SS^;s;S  "'"^- 

"a  Divisional  Court  of  the  Queers  BoVcbi-  '^  ^^  ^l?'  ^V'  '■  '^-  t^^^t 
of  Justice  may  at  any  time  be  consSutld  nf  '^  1^^°  "^^^  ^^"'^I't 
if  the  president  of  the  sJid  I)iSn  wfth  fl^°'°  ^^'^^  *^°  J^^S^s 
less  than  two  other  judges  thereof  sbnlTin  1  °  S«nc"n'onco  of  not 
pediont  80  to  constitiitefhe  same?''  ^^  ''*  ''P'^^"^  *^^*  '^  ^^  ex- 

The  arrangements  for  holdinc  Divisinnni  n^,   i 
sect.  41  of  the  Judicature  jS!  1873  (6)!  ""^  ''"^"^^^'^d  ^^ 


(ff)  See  per  Jessel,  M.  R.,  /„  ,.,. 
Peopk's  Garden  Co.,   1  Ch.  D.   at 

(l>)  By  that  section  "subject  to  any 
rules  of  Court  ancTin  the  meantimo 
until  such  rules  shall  bo  made,  all 
business  belonging  to  the   Queen's 

Bencli,CoramoiiI'lcas,andExchcQutr 
I),v,s!0!i8  respoct^voly  of  ILu  said 
High  Court,  which,  according  to  the 
practice  now  existing  w.  the  superior 


Courts  of  couimou  law,  would  have 
been  proper  to  bo  transacted  orX! 
posed  of  V  the  Court  sitting  in  banc 
^  this  Act  had  not  passecf,  may  be 
transacted  and  disposed  of  by  Di 
visional  Courts,  wliich  shall    ns>  fnl 
as  may  be  found  practicable"'n,rcon. 
venicnt,  include  one  nr  mor"   ,h"; 
or.  ju.lges  attached  to  the  particular 
nivision  of  the  said  ^^.urt  to  S 
the  cause  ormattero.    of  which  sch 
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Part  I. 

What  matters, 
&c.  must  be 
heard  before 
Bivisional 
Courts. 


4     -r  '  i4 


!   .  I 

t   ' 


i«^Ad^ 


Dirisioii'il  Courts,  ttr. 

What  Matters,  &c.  must  be  heard  before  Divisional  Courts.'] — As  a 
general  rule,  all  proceedings  may  now  be  taken  before  a  single 
judge  (c).  But  certain  matters  and  proceedings  must  be  heard  by 
Divisional  Couits.  These  are  defined  by  Eules  of  the  Supreme  Court, 
1883 ;  Order  LIX.  r.  1,  which  provides  that,  "The  following  proceed- 
ings and  matters  shall  continue  to  be  heard  and  determined  before 
Divisional  Courts ;  but  nothing  herein  contained  shall  be  construed 
so  as  to  take  away  or  limit  the  power  of  a  single  judge  to  hear  and 
determine  any  such  proceedings  or  matters  in  any  case  in  which  he 
has  heretofore  had  power  to  do  so,  or  so  as  to  require  any  interlocu- 
tory proceeding  therein  heretofore  taken  before  a  single  j  udge  to  be 
taken  before  a  Divisional  Court :  — 

(a)  Proceoilings  on  the  Crown  side  of  the  Queen's  Bench  Division; 

(b)  Appeals  from  revising  barristers,  and  proceedings  relating 

to  election  petitions,  parliamentary  and  municipal ; 

(c)  Appeals  under  sect.  6  of  the  County  Courts  Act,  1875 ; 

(d)  Proceedings  on  the  Eevenue  side  of  the  Queen's  Bench  Divi- 

sion: 


business  arises  has  been  assigned ;  and 
it  shall  be  the  duty  of  every  judge  of 
such    last-mentioued  Divisiou,   and 
also  of  every  other  judge  of  the  High 
Court  who  shall  not  for    the  time 
being  be  occupied  in  the  transaction 
of  any  business  specially  assigned  to 
him,  or  in  the  business  of  any  other 
Division  il  Court,  to  take  part,  if  re- 
quired, in  the  sittings  of  such  Di- 
visional Courts  as  may  from  time  to 
time  be  necessary  for  the  transaction 
of  the  business  assigned  to  the  said 
Queen's  Bench.  Common  Pleas,  and 
Exchequer    Divisions    respectively ; 
and  all  such  arrangements  as  may  be 
necessary  or  proper  for  that  purpose, 
or  for  constituting  or  holding  any 
Divisional  Courts  of  the  said  High 
Court  of  Justice  for  any  other  pur- 
pose authorized  by  this  Act.  and  also 
for  the  proper  transaction  i  if  that  part 
of  the  business  of  the  said  Queen's 
Bench,  Common  Pleas,  and  Exche- 
quer  Division       <>spectively,  which 
ought  to  be  trai.  acted  by  cie  or  more 
judges  not  sitting   in  a  Divisional 
Court,  shall  be  made  from  time  to 
time  under  the  direction  and  superin- 
tendence of  the  judges  of  the  said 
High  Court ;  and  in  case  of  difference 
among  them,  in  such  manner  as  a 
majority  of  the  said  judges,  with  the 
concurrence  of  the  Lord  Chief  Justice 
of  England,  shall  determine. 

(r)  By  8.  17  of  the  Appellate  Juris- 
diction Act,  i87fi,  it  iu  enacted  that : 
'•  On  and  after  the  1st  day  of  De- 
cember. 1871),  every  action  and  i)ro- 
ceedinf  in  the  High  Court  of  Justice, 
and  all  business  arising  out  of  the 
Bfuno,  except  as  is  hereinafter  pro- 


vided, shall,  so  far  as  is  practicable 
and  convenient,  be  heard,  di'termined 
and  disposed  of  before  asijir/h-Jiit/i/e, 
and  all  proceedings  in  an  action  sub- 
sequent to  the  hearing  or  trial,  and 
down  to  and  including  the  iinal  judg- 
ment or  order,  except  as  aforesaid, 
and  always  excepting  any  proceed- 
ings on  appeal  in  the  Court  of  Ap- 
peal, shall,  so  far  as  is  practicable  and 
convenient,  be  hf?d  and  taken  befoie 
the  judge  before  whom  the  trial  or 
hearing  of  the  cause  took  place :  pro- 
vided nevertheless,   that   Divisional 
Courts  of  the  High  Court  of  Justice 
may  be  held  for  the  transaction  of 
any  business  which  may  fur  the  time 
being  be  ordered  by  rules  of  Court  to 
be  heard  by  a  Divisional  Court ;  and 
auy  such  Divisional  Court  when  held 
shall  be  constituted  of  two  judges  of 
the  Court  and  no  morn,  unless  the 
president   of  the  Division  to  which 
such  Divisional  Court  belongs,  with 
the  concurrence  of  the  other  judges 
of  such  Division,  or  a  majority  there- 
of, is  of  opinion  that  such  DiVisioiinl 
Court   should    bo  constituted  of  a 
greater  number  of  judges  than  two, 
in  which  case  such  Court  may  bo  con- 
stituted of  such  number  of  judges  as 
the  president,  with  such  coiicuvronce 
as  aforesaid,  may  think  expedient ; 
nevertheless  the  decisions  of  a  Divi- 
sional Court  shall  not  be  invalidated 
by  reason  of  such'  Court  being  consti- 
tuted of  a  greater  number  thau  two 
judges."     Sect    4  of  the  Jud.   Act, 
1884    (ante,    p.    15),    amends    this 
section,   and  empowers  morn   than 
two   judges    to   sit  as  a  Divisinn.al 
Court. 


Jurisdiction  of  «  gii 
certain  exceptions,  a 
.niflge  (c)  By  the  Ju 
said  High  Court  of  , 
exorcLse  in  Court  or  ii 
by  this  Act  vested  in 
mutters,  and  in  all  su 
betoro  the  passing  of  t 
diamber.s  respectively 
jurisdiction  is  hereby  t 
to  directed  or  authoriz 
kreaftor  made.  In  al 
be  deemed  to  constitut 
Seofully^ws^,  Fo^.  2, 
As  to  the  power  of  a 

—In  Chamlers.l — Se< 

Chambers," 

Power  to  reserve  Poii 
By  the  Judicature  Act 
m  judge  of  the  said 
jurisdiction  elsewhere  tj 
fase,  or  any  point  in  a 
j-ourt,  or  may  direct  a 
bctore  a  Divisional  Co; 
Hi?li  Court  shall  have  i 

oriiuint  so  reserved  or  s 
liy  the  Judicature  J 

"1  the  principal  Act  it  is 
Uurt  sitting  in  the  exo 
a  Divisional  Court  may 
M  the  consideration  of  i 
wroint  in  a  case  to  bo 
bereby  enacted,  tliat  nc 
ororder  made  under  the 
may  or  prejudice  the  rii 
isuesfortrialby  jury  SI 


(f) 

(8) 


Matters  tu  he  hnn-d  he/ore 

a  Divisional  Court  .'"'•"''"■''  to  mailo  roturmiblo  bcio:" 
a  jury."  ""-"  '"»''  "l"™  a«M  lias  Ikcu  a  fiial  ^ia 

exercise  in  Court  or  in  clnmhM^^nii  '  ^  ^^  '''''>'  "'les  of  Court 
by  this  Act  vostcl  in  tho  S  Ix J^;  ^^^i  "^^  P'^^'t  of  tho  jurisdict'on 
matters  and  in  all  such  proccoS«  in  n  '  "  ''"•  '"'^  "'"^^^^  and 
More  the  passing  of  this  A^Shf  Lvo  h^  T'''^  '^^  '''^^^''^^'  ^s 
chambers  rospcctivoly,  by  a  sin^l?, ,-,,  T'^''  ^'^'''"^  i^  t^'o"i't  or  in 

jurisdiction  is  horob/  raLferm  to   2f  *"•  f??  °/  ''^«  Courts  whose 
0  du-ected  or  authored  to  b"  so  heard  Ti^^'^^i^'""^'*'  «^-  ^^  ^S 
Jereattor  made.    In  all  such  cases  an v  SV    '^'-L"^"'  ^^  ^"'^"^'t  *«  be 
bejieemed  to  constitute  a  Court  '        ^  •"     °°  "'"'"^  iu  Court  shall 

bcofully^wsf,  Ko^.  2,  C/(.  CA'YA/-/    '<  i      ?■    .. 

As  to  the  power  of  a  single  iudinin  ^K'^^''""^  «<  Chamhers." 
"fiio  judge  in  vacation,  see  post,  Ch.  IX 

,^O^nlers.^~See,ost,  Vo,  2,  CI.  CXXIU..  '^ A^Ucat^.,,^ at 

anv    udge  of  the  said  U^^' cLt^^^n"   ^  ^^^ '^'^'^^  9^ '^oA%  -Z'p^oints 

imisdiction  elsewhere  than  in  a  Divi'sionnTf^       ^^°  exercise  of  its  creases^ 

case,  or  any  point  in  a  case  fm  fh  .  -?      •  i    'V-*^'  "'"^J'  ^'^'^crve  any 

;-ourt,  or  may  direct  any  c^se  or  no^^nf  •'^''"*^°^  "^  ^  Divisional 

before  a  Divisional  Court     n^fri       ^""A"*-'^  "^  ^'^-"'^'  *<>  be  argued 

H:?l,(.;aurt  shall  hoiiS^X^o^S S  "^Tlf  ^^°^"'*  «^  *^°  -^^ 

orpoin  so  reserved  or  so  directed  to  be    I  S™''"  '°^'  '""'^  ^^^"^ 

M  the  iniucipal  Act  it  is  enacted 'thV'n'n,  V'™s  by  section  46 
I'ourt  sitting  in  the  exercise  of  its  inWV  i- '^^^  ?^  ">«  ''^''■^  Il^gh 
aUivisional  Court  may  Jiseiye  a„v  -  "  elsewhere  than  In 

Jortho  consideration  of^a  iSir?  Cw'  °'  ""^  ?!""*  "^  '-^  ^^se, 
point  in  a  case  to  be  argued  blre^^/i^  '^"^  '^'^ 

toreby  enacted,  that  nothing    n  the  said    wf"'''^  *""'*  =  '  ^°  ^^ 
or  order  made  under  the  powers  tliorpof  1.    ,:,  ""'i  '^  '^"^  ^'^lo 
away  or  prejudice  the  right  of  anvmrti  ,    n    ^^'''r'^'^'  '''^'^^  ^^^^         ' 
-- ^or  trial  by  Jury  s^bmitt^rLatX??^^^^^^^^^ 
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PaetI. 


In  cases  of 
urgency,  &c. 
one  judge  may 
officiate  for 
another. 


Absence, 
vacancies  and 
insufficiency  in 
number  of 
judges. 


Power  of  one 
judge  to  sit  for 
another. 


Divisional  Courts,  Ac. 

AppeS  forndod  4on  an  exception  entered  upon  or  annexed  to  the 

record." 

Potver  for  one  Judge  to  sit  for  another. -j-By  the  Judicature  Act, 
1fi8ir44  rS  V.  c.  68),  8.  12,  "In  any  case  of  urgency  arism  g 
dSng  the  absence  from  illness  or  any  other  cause  or  during  any 
vaJlnfv  in  the  office  of  any  judgo  of  the  High  Court  of  Justice  to 
whom  anv  cause  or  matte/  may  have  been  according  to  the  course 
S  Ze  sJd  Court  or  of  any  division  thereof  specially  assigned,  it 
shall  bo  lawful  for  any  other  judge  of  the  said  Court  who  may 
consent  so  to  do,  to  hear  and  dispose  of  any  application  for  an 
iSction  or  othm-  interlocutory  order  for  or  on  behalf  of  the  Judge 
so  Sent,  or  in  the  place  of  the  judge  whoso  office  may  have  so 

^^y^'thlTdicature  Act,  1884  (47  .fc  48  F  c.  61),  a.  o,  "Upon  the 
request  of  the  Lord  Chancellor  it  shall  be  lawful  for  any  ]udgo  o 
any  division  of  tho  High  Court,  who  may  consent  so  to  do,  to  ,it 
3  act  for  or  on  behalf  of  any  other  judge  of  the  High  Court  absent 
from  illness  or  any  other  cause,  or  in  the  place  of  any  judge  whose 
office  has  become  vacant,  or  as  an  additional  judge  of  any  division 
for  tho  purpose  of  hearing  any  causes  or  matters  -diich  may  bo 
assigned  to  him  by  tho  Lord  Chancellor,  or  any  apph.  t  ,ns  therein ; 
and  while  so  sitting  and  acting  any  such  judge  sha  Kave  all  the 
power  and  authority  wliich  such  other  judge  W  .  have  had.  or 
which  ordinarily  belong  to  a  judge  of  such  division  as  the  case 
mav  be  Provided  that  no  such  additional  judge  shall  sit  and  act 
in  any  Division,  except  with  the  concurrence  of  the  retvectivo 
presidents  of  the  Division  to  which  such  judge  belongs,  and  of  the 
Division  in  which  ho  may  have  been  requested  to  sit  and  act  as 
additional  judge ;  and  tho  assignment  to  such  judge  of  any  causes 
or  matters,  defending  in  the  Division  in  which  ho  shall  so  sit  and 
act  shall  likewise  not  be  made  except  with  the  concurrence  of  tho 
president  of  such  last-mentioned  Division." 

^  By  the  Judicature  Act,  1884  (47  &  48  V.  c.  61  ,  a.  6  "Any  proceed- 
ing "in  any  cause  or  matter  unsigned  to  any  judge  of  the  High  Court 
of  Justice,  may  at  any  time,  upon  the  request  and  on  behalf  ot 
suchiudge  be 'heard  and  disposed  of  by  ary  other  judge  ot  ho 
same  Division,  who  may  bo  willing  to  hear  and  dispose  of  the 
same,  without  any  transfer :  Provided  that  if  any  party  to  such 
proceeding  shall  object  to  the  same  being  so  heard  and  disposed  of, 
the  same  shall  not  be  so  heard  and  disposed  of  w.ti  ■'  e  con- 
currence of  the  Lord  Chancellor,  to  be  signified  i  u..  ■  xcv  m 
■writing  under  his  hand." 


Power  to  direct 
particular 
application  to 
be  heard  by 
any  judge. 


Power  to  direct  particular  Application  to  U  heard  hyanyJudfie.]- 
Bv  B.  of  8.  C,  Ord.  XLIX.  r.  4,  "  A  particular,  apphcation  in  any 
cause  or  matter  may  by  the  direction  of  the  Lor-l  Chance  lor  bo  heard 
and  disposed  of  by  any  judgo  of  the  High  Court  who  BhaU  consent 
so  to  do,  to  whatever  division  or  judge  such  cause  or  matter  may 
have  been  assigned. 


^n  Death,   &c    of    T,.  i 
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Chap.  iv. 

0>i.  death,  &c. 

of  judge  who 
tried  oause 
othor  judge 
may  bo  uomi. 
Mated  to  hear 
application. 


Justice  of  the  Comninn  T>7  ^^  -*^"^*er  of  tho  Ro])^  +  !    f  ^^'^  ^'''''^ 
tinuo  to  be  Z-foiS    ^1'"'"'  "^  ^^lo  Lord  Chiof  n'      ^  ^?^'^  ^^i«f 

notpassed."  ''°^''  ^^  the  same  manner  as  if  tie  ActHad 


See  ante,  p.  ic,  n.  (^j^ 


0  2 
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CILVPTER  V. 

TUE  ROYAL  COURTS  OF  JUSTICE,  THE  OiSNTE/.Ii  OFnCE,  &C. 


OfBces  amal- 
ffamated  with 
Central  Office. 


The  llnijal  Courts  of  Justice, 

^       ..         rp„_    <,;ffno^  of  tho  Courts  in  LonLlon  and  Middlesex  are  now 

^^^^-        S  at  le'o  'itung.  erected  under  the  Act  of  18G:..  situate  m  the 

Sti and  I  onion.    The  correct  title  of  these  building,  is  the  -Royal 

SiS'oi  Justice'' (a).    The  business  of  the^  Oemral  Office   is 

cavriod  on  there. 

The  Central  Office. 
Fstahlishnent  oAl-By  the  Judicature  (Officers)  Act,_  I S79  (42  A  43 
F.c!78)?5.ra  Central  Office  of  the  Supreme  Court  is  established. 

Constitution  By  sect.  5,  it  is  provided  that,  ''There  shall  be 

coSitSed  in  and  amalgamated  with  the  central  office  the  follow- 
ing offices,  namely— 

The  record  and  writ  clerks  othce , 

The  enrolment  office ; 

The  Xs  ofthe'masters  of  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions,  including  the  bills  of  sale  office  ; 
The  offices  of  the  associates  in  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions ;  ,  -r,.  .  •      . 

The  Crown  office  of  the  Queen's  Bench  Division , 
The  Queen's  remembrancer's  office  ; 
The  office  of  the  registrar  of  certificates  of  acknowledgments  of 

deeds  by  married  women ; 
The  office  of  the  registrar  of  judgments ;  and 
Such  other  offices  of  the  Supreme  Court  as  may  from  time  to 
time  be  amalgamated  with  the  central  office  by  rules  of  Court    (^). 
By  sect.  6,  the  officers  of  the  above  offices  are  transferred  to  tho 
central  office. 

Control.  Control  of  Office.-]-The  central  office  is  nnder  <  ,e  control  and 

superintendence  of  masters  of  the  Supreme  C<^urt  (. 


(a)  Jud.(C:-0  Act.  1879,8.28. 

(c)  Jud.^' (Officers)  Act,  1879,  s.  7. 
"The  central  office  shall  bo  under 
the  control  and  superintendence  of 
officers  culled  masters  of  tht.  .f'^'l^remo 
Court  of  Judicature.    Provided  that 


theexistinr  '.  ,  enrolments  shall 
as  long  as  •  :(■.<. i,.v,>is  to  hold  that 
office  retar.  .'  ^  control  and  supcrin- 
tendence  ov  ir  Uu  business  lieretofoio 
performed  in  'tis  >)ifi'e  and  over  the 
pcrsuua  for  T^-O  -r-  ,)  '  ''i^g  emploYed 
in  the  pcrformantt  oj  t)-at  husmess. 


Name  of  Departmen 


3.  Filing  and  Record. 


'M 


(^hitral  Office. 


Chap.  v. 


lao  central  offlco  shnii  i     '""  ""ovo  Act,  "TIinr.1,,1 

■'"""^- '--title  strdt,s>'*»-^^^^^^^^^^ 

Business.'] — Thg  1,     • 
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Name  of  Department. 

1.  Writ    appearance, 
and  judgment. 


2.  Summons 
Order. 


and 


The  sealing  and  issuo^T^ilTT^ 

^^Ord.  Xfl.  r^r        ''°*'"''  '""^  ^^^^'''^  under 

^Srorel^t'r^^of  ,^*dS.S"^'^  ^'^'^  -«- 
J-iie  transaction  of  nW  j!^     "*• 

ducted  in  the  Reco  d  anTw  •^"Ai*''^"^^ '=on. 

such  partthereof  asi«  f!         ."^  O^ce,  e.xcent 

Department.  "'"'  transacted  in  theReco?d 

'^D>irn,fndZ7rrn'°  *^°,  «--'«  Bench 
3.-.andHecordlC^^7""''^°^^^'-^^^-^ 

Masters  to  be  filed   and  +1       '^  directed  by  the- 


The  rule  itfovides  that '"ri  .•  ''• 

office  shall    for  tl,o  „      -^''9  central 


accordance  with  thnf  t 
i^hall  bo  porformn,!  ,  "il'™'^'  "U'' 
officers  aJd  c&'l'^f,,  "'«.  several 
who  arc  „o,v  claiUd  w  h'h"'  ""'''^ 
oi-snnilar  duties  'nf,  1  ''  *,'"-'  sniiio 
a«  may  from  time'to  t  1  n^i  '"*  "^"'"-^ 
l^y  lawful  nuthoHtv  f^^1J'P°'"t«d 
pose."  Jiioritj.   for  ^i^^^j  p^^,_ 
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Past  I, 


r"i!i| 


Attendance  of 
masters. 


Boyal  Courts  of  Justice,  Jcc. 


Name  of  Department. 


4.  Taxing     .. 


5.  Enrolment 


6.  Judgments       and 

married  women's 
acknowledg- 
ments. 

7.  Bills  of  Sale 


8.  Queen's    Eemem- 

brancer. 

9.  Crown  OfBce      . . 


10.  Associates 


Business. 


Tlio  taxation  of  costs  in  the  Queen's  Bench 
Division,  exotpt  such  costs  as  have  heretofore 
been  taxed  in  the  Queen's  Remembrancer's 
OiHoe  or  the  Crown  Office. 

The  business  heretofore  performed  in  the  Enrol- 
ment Office. 

The  registry  of  judgments,  execution,  &c.,  and 
the  registry  of  acknowledgments  of  deeds  by 
married  women,  Sec. 


The  registry  of  bills  of  sale  and  other  duties  con- 
nected therewith, 

The  business  heretofore  performed  in  the  Queen's 
Rempmbrancer's  Office. 

The  business  heretofore  performed  in  the  Crown 
Office. 

The  business  heretofore  performed  in  the  Asao- 
ciates'  Offices. 


Attendance  of  Masters,  tfcc.']— By  Ord.  LXL  r.2,  "  It  shall  bo  the 
special  duty  of  one  of  the  masters  to  be  present  at,  and  control  tho 
business  of,  the  central  office,  and  to  give  the  necessary  directions 
with  respect  to  questions  of  practice  and  procedure  relatiii',-  to  tlio 
business  thereof.  The  masters  shall  select  five  of  their  ui.aibcr  to 
discharge  this  duty  in  turn,  according  to  a  rota  to  bo  fixed  by 
themselves,  and  each  of  such  masters  according  to  his  turn  sluiU 
discharge  such  duty  daily  for  a  period  of  not  less  than  one  moiith  at 
a  time." 

By  r.  3,  "A  sufficient  number  of  masters,  not  being  loss  tlian 
three,  shall,  except  in  vacation,  attend  each  day  at  tlie  central 
office  to  tax  costs.  In  vacation  one  master  shall  attend  daily  for 
that  purpose.  Tho  taxing  masters  shall  bo  selected  according  to  a 
rota  to  be  fixed  by  tho  masters." 


(    23    ) 


OHAPTEEVI. 

THE  OFFICERS  OF  THE  COTTBTS,  &0 

officers  of  tho  Courts,  contra  '  o£"  iP^^^'^'^'^^  ^^l-^ting  S  tS 
contiauanco,  duties,  &^.  of  ittW  ofl^.'S^H^^^      *^?  ''■'^-«f«r 
of  now  ones,  and  thoir  duties  (<0,  ifithoSv  ffl '         '^PP°i«tmoat(c 


Chap.  VI. 


.„ ^„^„,  uuues,  ccc.  ot  existing  ofJipr,vt.('7.\.  i^i^'^ '      .   "^ranster, 

of  now  ones,  and  their  duties  r<nafithSv/? '  ^^"^  '^PPointmoat(c 

and  pensions  (,<-/),  and  as  ty^oSVlSn'''^''J!'}^~^J' '^^^^<^^ 

^Y"^'":'  eonsldored  necessary  to  dn'r^lj^r^^"^/^')-.    It  is  not. 


. —  i.^..,..w.,o  y;,  una  as  to  notices  of  t,^/„     • — ^/."Hyj.  saianea 

ti.0  ^SS^Sl^^^S  iS^^r'^  ^1^;^)'  r-^-  for 

ments  and  Clerk  of  Petty  S^?„!r  °*''??  "^  ^^^i-k  of  Enrol- 
vacancy  in  the  offices  of  Qfieen'sRoT'l"^'"  ^^^^  «^  the  next 
feificatesof  AcknowlodgmSof  D^er^-^"''^'"',  ^"^'^t^ar  of 
EegiHtrar  of  Judgments,  LS  offlcel  shall  be  fil.'l^^^r^^'  ^''^ 
Master  of  tho  Supreme  Court.  ^  ^"°^  ^y  ^lio  senior 

attached  to  any  Division  stall  ilio;  the  annlw"- ^'::^ffi««"  Officers  to 
Division,  and  shall  perform  in  the  Conrf  n?    a'  ^""T  *^°  «ame  foUowapJeala. 
duies  in  reference  to'^such  appJals  as  the  T?ol-'\PP'^^  analogous 
«t  t]io  Court  of  Chancery  usually  nl^m-^i  ^^S'«*™rs  and  officers 
Court  of  Appeal  in  Chnn^."^  iil,P^5!?™^'l  "s  to  rehearings  in  tie 


■  "''^^""luer  i.;iiamber." 

appointed  b^  the  ?S  jtSeZd^Jh^SSr "  each  Division  Associate. 
Each  associate  appointed  two  clerks  for  fKn  r    I  "^  respectively  (t). 
subject  to  tho  approval  of  thJ  Chief  Tn«f-'^''''^''''g°  "^  ^i«  duties 
TMs  office  is  aboliihed  by  tW^/rr/oT  °';  ^}''^  ^aron  (/.) 
The  duties  of  the  associatL  ^reafsS^Kfl^^^^^^^        '•  '^' 


Circuit  0jicers.2^see  Judicature  Act,  1884,  .  21.  ,ost,  Ck. 


-^'         Circuit  officera. 


W  Jud.  ^ct,  1873,  s.  84. 

(4)  Id.  ss.  77— S4,  Ord.  LX    '    t  • 

W  (Officers)  Act,  1879,  ss.oh::^s' 
(0  Tud.  Act,    1884,  s.   \u     .hui 

W  Jud.  Act,  1873,  s.  84. 
(0  Id. 

(/)  Jud,  Act,  187.3,  s,  84 ;   Jud. 


(Officers)  Act,  1879,  ss.  9,  18 
{<>)  Jud.     (Officers)     Act      7«7q 

ff>J"'l- Act,  1881,8.  21  • 

(0  See  15  &  IG  V.  c.  73  ss   i  f„  r 

TU-  ^T^^"/«Pealed  by  4  V43°V' 
c.  78) .  Not  to  act  as  barristfir  Lv  ' 
citor,  or  agent.    (H^t  '"l™^  soli- 

WIS  ^16  V.c.-73,s.  4  Repealed). 
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Part  I. 


ClcrkB  of 
Assize. 
Clerks  to  tho 
judges. 

Personal 
officers  of 
future  judges. 


Secretaries. 

Principal 

clerks. 

Junior  clerks. 


Chamber 
clerks. 


.'  J'cen  of  the  CourU. 

Clcrhn  ( t  A  -ai'zp.]— Tlioy  act  hh  and  porform  tho  duties  of  associates 
on  diit'eicTi'  circuitn.     (.SVe  aho  32  A  3.'5  V,  r.  89.) 

Clerh,  <f'c.  to  the  JuJ(je.t.']—By  tho  Judicature  Act,  1873,  «.  70, 
"Each  of  tho  jiulgos  of  tho  High  Court  of  Justico,  and  of  tlio 
ordinary  judges  of  tho  Court  of  AvP''"'  ippointod  rospcctivuly 
after  tho  roni'moncoiriont  of  thi-  .\i.'l,  dud  a..<o_  such  of  tho  ordinaiy 
judges  of  tho  Court  of  Appeal  as  have  no  similar  officora  at  tho 
tinio  (.f  tlio  nommenooniont  of  this  Act,  nhall  havo  such  oflicors  as 
j)"reinnfter  niontiom  d,  wlio  shall  bo  attached  to  liis  person  as  such 
judgo,  and  appointed  and  removable  by  liim  at  his  plt'asure,  and 
who  shall  rcspectiA-ely  recoivo  tho  salaries  hereinafter  mentioned ; 
(that  is  to  say,)  ™    ,     ,, 

To  tho  Lord  Chief  Justico  of  England,  tho  Master  of  tho  E(dls, 
the  Lord  Chief  Justi'e  of  tho  Connnon  Pleas,  and  the  Lord 
Chief  Baron  of  tho  i;.Kche([uer  respectively,   there  shall  ho 
attached  a  secretary,  whoso  salary  shall  bo  five  hundred  pounds 
per  amium,    a  principal   clerk,    whoso^  sahiry   shall   ho   four 
hundred  i)OUn<ls  per  ani'.um,  and  a  junior  clerk,  whoso  salary 
sh  ill  be  two  hundred  pounds  per  annum.     To  each  of  tho  other 
judges  of  the  Uigh   Court  of  Justico,   and  to  each  of  tho 
orilinary  judges  of  the  Court  -f  Appeal,  there  shall  bo  attached 
a  principal  clerk,  whoso  salary  shall  bo  four  hundred  pc   i  's 
per  anniua,  and,  mi  tho  case  of  tho  judges  of  tho  High  Court 
of  Justico,  a  junior  clerk,  whose  salary  shall  bo  two  hundred 
pounds  yiev  annum. 
Such  one  or  more  of  tho  officers  so  attached  to  each  of  tho  said 
judges,  as  such  judgo  shall  think  tit,  shall  be  required,  while  in 
attendance  on  such  judgo,  to  discharge,  without  further  remunera- 
tion, the  duti'^s  of  crier  in  Court  or  on  circuit,  or  of  usher  or  tv;i  -i 
bearer.    Tho  duties  of  chamL'T  clerks,  so  far  as  relates  to  business 
transacted  in  chambers  by  judges  appointed  after  tho  commence- 
ment of  this  Act,  sliall  bo  pcrfurni    1  by  ofTu «  is  of  tho  Court  in  tlio 
permanent  c"<il  service  of  the  Cr   .vn."     {See  Judicature  Act,  187 J, 
8,  35.) 

Pursuant  to  an  arrangement  made  between  the  judges  nnd  the 
Treasury,  future  judges  will  havo  one  clerk  only.  Neither  judges' 
clerks  nor  any  of  the  clerks  in  any  of  tho  offices  of  the  sujiorior 
Courts  are  to  r;  L  a^  barristers,  solicitors,  or  a.'-nts  of  sohcitors. 
(15<fc  16  V.  c.  73,  r  11.) 


Coromissioners 
for  taking 
aflBdavits. 


Commissioners  for  talcing  Affidavits  ^— IJy  Judicature  Act,  1873, 
8.  82,  "Every  person  who  at  tho  co.  ..nencoment  of  this  Act  shall 
■    "'    ■        •.    ■   •  .        .aths  111   any  of  tho  Courts  whose 
i  to  ^^10  High  Court  of  Tn-fire  shall 
er  (      is  in  all  causes  and  matters 
le  to  ,  'lie  bo  depending  in  the  said 
High  Coiui  or  in  tho  Court  of  Appeal."     {See  s.  77.) 

By  sect.  84,  all  commissioners  to  take  oaths  or  affidaMts  in  the 
Supreme  Court  are  now  appointed  by  tho  Lord  Chancellor  {I).  They 
are  u&ually  certificated  solicit-. 3  oi'  the  Court.  {See  R.  148,  li.  T. 
1853.) 


bo  authorized '  to  administf 
jurisdiction  is  hereby  transl-., 
bo  a  commissi(mer  toadmi' 
w  hatsoever  which  may  from 


T*  See  29  C.  2.  c.  5 ;  11  (*•  4  &  1  W.  4,  c.  43,  s.  4 :  22  V.  c.  15. 


Officers  ,>/tke  Courtt. 


Chap,  vi. 


Supremo  C„„,,  ■.fA&'UTSZTf'^t'f''''  ""''"  '"  ""> 

in  Sc(.tla,„l  an.i  l'roiand(;«):'  Tw'-rrT/r  "^''.'/'"'^  commissioners 
nppoint  commissioners  lor   },„  dh^ArL'r^ri ,''  V'^'"'''  "  ^''''''  ^'^ 
to  iidmmistor  oaths  nnd  tako  (IpHnvnf;         ""1,^'"'  <'hannfl  Jslau.ls 
•'ourts  of  Common  W    „  ,1  huc    tl". ''' ''''Ti''"'''  '"  "'^  '^^ '^l 
nnssioners  to  a.lminisf,..  oaths  'o  nZ     'i'" ''".^'^J''''''  "'■"'"- 

Man,  '  o^  '.for  tho  Clianno  IslJ  ,Is' '  '  "  {  ^^''''  ^"''  *'^°  ^^^^  '^f 
sec,  .},  nm,lavit,s  sworn  l.ofo.n  sS  com  "  '"'''  "'''>'  '"■^-  -"^ 
and  mado  iiso  of  (.,  tho  snid  ( '„>,,/.,  '^'"'^"'■•^  «i'^^  t"  !"■  road 

By  23  ,f-  24  F.  c.  127  /a     nul    v'^T' '  ^ '"•'>'  "«  '^thor  allidavits 
ack„owlodgmonts  aiVl'bt  rSst'^^"  *"  "'""'"^^^^'  -^"-  "rVuke 

36Kc.80),.o,?<SJi:i,,Xtl^^^^^^       ^'^^-   ^«"^  Oio  .(■.  Affl,Ws.„ay 
person  appointed  or  authorized       UkoatuV  '.''/'"'"I'^sionor  or  other  ^  "«'"'  »' 
or  elsewhere   by   (ho  Lord  il  >h  n°  ^  "n'"'^^  ^^",'«-  ^^  En;rland  .^'"'•"•'Kl' au,l 
RiiPonor  Courts,  or  bv  i\ul  /,!  f     '- '  ""t'<Ilor,  or   by  any  oi   thn  'T'"'  ^°"'''» 
Cc  rt,-  and  tho  sif^nTtu  t"oft;%SC'''  '"'^?^"  ""^^  "^  ^h"  "' ^'^-••^'• 
conjupssioner,  or  to  be  a  person    LSeL^'''^  ^"  ^°  «""li  *  *'"■ 

said       nd  not  bo  von'fied."  *^PPi'i"tt'd  or  authorized  as  afore- 

An>    uaster  and  evorv  firesf  r>v  a^^      i    ■• 

andEeeovl  DepartmS?     al?o  oathJor'ni'M  '^•f'^  "V"^°  ^"'"» 
Court  (/•       S.  a,  <Jrd.  LXI  r!^)  '  °<'"lfivits  m  tho  SupremI 


2fi 


1^ 


Coiniiiisawnerit 
missionors  beintr 


^he  Kvamuiatiou  of  Witne<><,,  1     a     i 

'"ic.uorihi.,,urp;,„;.;rS'i7j)« '°  °°"'- 


Common  Pleas  wa.  ompowrred  o  aSnf  ?  '"  *''°  ^""^t  of 
he  shonl.l  think  lit  to  bo  p-  motual^r,  •'"•'''  P^^^'''  P°''-^""«  as 
acknowledgments  by  marr  ed  CnL  o'T  ^T'^'V"^'  *"'^"'"  ^ho 
them  as  m  th.,  samo  Act  provlledan?/ ^  '  ^°  '''-■  executed  by 
mado  removable  b\-  and  at  tbn     i  ""^'.^  comun-ssioner«  Mero 

Justice;  and  by  dLr  lulL  fuor  vX^  "'  ^'^■^  '""''^  ^^"^d  Cl-^e? 
further  and  other  ^iities  t.  Fo^J^e  tmid  T^'^r  ^""'^  '"''^^^  ^^ 
And  whereas  the  pvosent  J  ord  r C  V  1  ^^  ^"'^'i  commissioners  • 
and  down  to  the  tu,.  o  rlStmS'?  of  3.:ngland  was  be?o  o 
Justice  of  the  Common  Pie  ,s  S  n/f^,  k  ^"^  ^'"-'^  ""^^^'  ^^^^^^  C'Wi^f 
Chief  Justice  of  Enghtiu    n^  other  1    '  "PI'"»^tin«'ut  to  be  Lord 

i-d  Chief  Justice  of  ^^^L:^::^:'::jt^-^f  to  bo 

_^  '    ""  "i"''^  othco  has  since 

J^v  "f  f!I'''>  ^"'I'^traent,  parties 
jary,  and  tho  mode  of  Drocecdinfr 
against  them  is  pointed  out     (Sef 


Commissioners 
i"r  examina- 
tion of  wit- 

uesKi's. 

Commissioners 
for  ncknow- 
It'dfe'ments  by 
marnVd 
woi     a. 


■J 


If 


f : 

r  ■■- 

lljl 
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Fast  I. 


Cotnmisnionors 
for  takiug 
bail. 


Trown  siile  of 
U-  B.,  officers 
of. 


Examiners  of 
the  Court. 


Keeper  of  tho 

Queen's 

Prison. 


Marshals. 


Masters  of 

Supreme 

Court. 


Officers  of  the  Courti. 

bcon  abolished:  T'-  it  enacted  and  docloml,  that  every  fippoiut- 
mont  of  any  wx-^.a  to  bo  a  commissionor  for  taking  such  ackuow- 
lofln-nionts  and  porforminp  such  other  duties  as  aforesaid,  and  every 
order  for  tho  removal  of  any  person  from  such  offlco  of  comnus- 
Hionor,  which  shall  have  bocu  made  l>y  tho  present  Lord  Chief 
Justice  of  England  at  any  time  since  his  appointment  to  that  oflico 
or  shall  bo  hereafter  made  by  the  Lord  Chiet  Justice  of  Lngland 
for  tho  time  being,  whall  bo  and  bo  doomed  to  have  been  vaUd  and 
effectual  in  the  law,  to  all  intents  and  puri)08es  whatsoever,  in  tho 
Haino  manner  as  if  it  had  been  made  by  a  Lord  Chief  Justice  of  tho 
( "ommon  i'leas  before  tho  abolition  of  that  ollico." 

Commissioners  fur  f'lkiiuj  /AnV.]— Persons  "other  than  common 
attovnevH  or  solicitorH,"  are  appointed  in  every  place  of  any  im- 
p(ntauco  throughout  England,  by  oi.inmissiou  from  the  chief  j ustico 
and  one  or  more  of  tho  puisuo  judges,  for  the  taking  of  rccog- 
nizancos  of  bail,  in  any  action  d(j)ondiug  in  tho  superior  Courts, 
by  virtue  of  4  ir.  .Oil/.  <••  4,  8.  1. 

By  the  Bails  Act,  18G9  (:J2  .('  33  V.  c.  38),  all  persona  cm- 
powered  to  take  atlidavits  uiulf*  commissions  issued  under  21*  (\  2, 
c.  o,  "whether  they  are  or  are  not  attorneys  or  solicitors,"  may 
tfiko  bail  in  error,  and  on  any  appeal  arising  out  of  any  action  oi 
civil  proceeding.  But  by  sect,  o,  no  attorney  or  solicitor  shall  exon  i  d 
any  of  tho  powers  given  by  that  Act  in  any  proceeding  in  whicli  ln: 
is  the  attorney  or  solicitor  of  any  of  tho  parties  to  that  proceeding 
or  in  which  ho  is  interested. 

Crown  Siile,  Oficcra  o/".]— Tho  statutes  6  .t-  7  V.  c.  20  and  23  .£•  21 
V.  c,  54,  whicli  formerly  regulated  those  ofHcos,  are  repealed  by  tho 
42  A  43  V.  c,  78  (s.  29  (iiul  sched.),  (iiul  44  (fc  45  V.  c.  59  (s.  3  und 
sched.)  respectively.  The  olliccs  are  by  tho  42  cfc  43  V.  c.  78,  fi.  G, 
transferred  to  tho  central  ollico,  and  are  now  subject  to  tho  same 
regulat'on  as  the  other  offices  concentrated  in  that  office. 

Examiners  of  the  Co«r<.]— The  examiners  of  the  Court  are  ap- 
pointed to  take  evidence  out  of  Court  under  Ord.  XXX  VIL  rr.  yS) 
to  50.     {See  post,  Ch.  LIV.) 

Keeper  of  the  Queen's  Pri'«oji.]— IloUoway  Prison  is  for  all  pur- 
poses of  law  deemed  and  regarded  as  the  Queen's  Prison,  and  the 
Keeper  of  that  prison  is  now  the  Keeper  of  tho  Queen's  i'rison, 
{See  25  <fc  26  V.  c.  104 ;  28  V.  c.  cxvii.) 

Marshals.']— Judges'  marshals  are  appointed  by  tho  judges,  and 
are  paid  a  fixed  sum  of  2/.  a  day  for  their  services.  Tlus  offlco  is  not 
affected  by  tho  Judicature  Acts.     {See  Judicature  Ad,  1873,  s.  77.) 

Masters.']— By  tho  Judicature  (Officers)  Act,  1879  (42  rf- 43  F.c.  78), 
8,  8,  "(1)  Tho  first  Masters  of  the  Supremo  Court  of  Judicature 
shall  bo — 

Tho  existing  Masters  of  the  Queen's  Bent  Common  Pleas,  and 
Exchequer  Divisions ; 


Chap.  vi. 


Offlcm<./theCmrh. 
Jho  oxistiiig  QuGon'a  coroner  .m.l  .u 

be';'  ^'  "'''™»  »'  tto  ai»l  MmIot.  of  .!,„  «, 

(ej  In  tho  ease  of  evorv  nfT,n..  nr    . 

olficor  of  tho  Supreme  Onnrf  If'  '^"^^  q'iali«<ation  of  ,  ,  •'  .^''* 

*»<!.-„«  i„„SS,t*'  °'  "^  S"P'~o  Court  ,^u  MM  T 

liw  appointment  of  the  Afn.f        •  ^  Tenure. 

sides  attending  tho  Court' Jhnf'-A'--  ""  •     TJK.ir  oLf  .  „r'^*'^t™^  ^"tiofl. 

«H,.e.whieh^.l^^^ 

t"  tho  Jfaster  bv  tl.n  p  ^.    "8^^^°^*  solicitors  whvl  ^°"^^upon 
Wore  tho  ti'kl  S   nvT!^]  .*«  •^-^ammo  partfe^anr  -f ''™^ 

^^t'trafon  undo;  tho  U^i^k^X^^JT^^  ^^""^^ 

-ousolidation  Act,  Is^a  (.^^ 
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f'  I  'ii 


Part  I. 


Affidavits. 

Hours  of  at- 
tendance, &c. 


Master  of 
Crown  Offlco. 

Official 
Eeferees. 

Queen's 
Coroner  and 
Attorney. 

Queen's 
Prison, 
Keeper  of. 


Tipstaffs. 


Officers  of  the  Courts. 

32  &  33  F.  r.  18).  Tho  Masters  also  tax  tho  costs  of  inquiries  before 
the  sheriff  uniler  tho  Lands  Clauses  Consolidation  Act,  \Mb, 
sect.  52  (o) ;  nnd  superintend  the  registration  of  bills  of  sale  under  tho 
Bills  of  Siilo  Act  [p).  Other  matters  aro  constantly  referred  to  tho 
Masters  by  tho  Court  and  tho  Judge  at  chainbers;  and  thero  aro 
also  many  other  duties  imposed  upon  them. 

By  It.  o/S.  C,  Ord.  LX.  r.  3,  "Tho  oflico  of  Master  of  tho  feupremo 
Court  of  Judicature  shall  bo  doomed  to  bo  suL  ititutcd  for  the 
several  offices  specified  in  tho  first  part  of  tho  first  schedule  to  tho 
Supremo  Cuiu't  of  Judicatui'o  (OHlcers)  Act,  1870,  find  all  enact- 
ments and  documents  referring  to  any  of  those  offices,  or  to  any  of 
tho  persons  liolding  tliem,  shall,  unless  the  context  otherwise 
requires,  bo  construed  and  have  eifcct  accordingly." 

Tho  Masters  have  authority  to  take  oaths  and  affidavits  in  tho 
Supreme  Court.     [Ord.  LXI.  r.  o.)  ,        * ^^. 

As  to  when  tho  Masters'  offices  aro  to  be  open,  see  post,  Cft.  IX. 

As  to  attending  appointments  before  the  Master,  see  post,  Ch, 
CXXIV. 

^faster  and  Assistant  Master  of  the  Croicii  ()ffice.'\—Sce  "Crown 
Side,  Officers  of,"  ante,  %>.  26. 

Official  Referees.']— See  post,  Vol.  2,  Ch.  CXXXIV. 

Queen's  Coroner  and  Attorney.']— See  "  Crown  Side  of  the  Court  <f 
Q.  B.,  Officers  of,"  ante,  p.  26. 

Queen's  Prison,  Keeper  of,  (f-c]— Tho  office  of  Keeper  of  tho 
Queen's  Prison  and  all  other  offices  in  tho  said  prison  were  abolished 
by  tho  Queen's  Prison  Discontinuance  Act,  1862  (25  ct  26  V. 
c.  104,  s.  8) ;  and  Ilolloway  I'rison  is  now  deemed  and  regarded  as 
the  Queen's  Prison,  and  tlio  Keeper  of  Ilolloway  Prison  is  now  the 
Keeper  of  tho  Queen's  Prison.     (28  V.  c.  cxrii.) 

Tipstafs.'^—V>y  tho  Queen's  Prison  Discontinuance  Act,  18G2 
(25  (I-  2()  r.^c  104),  s.  10,  "  After  the  passing  of  this  Act,  tho  I.onl 
Chancellor,  tho  Lord  Chief  Justice  of  tho  Court  of  Common  Pleas, 
and  tho  Lord  Chief  ]5aron  of  tho  Court  of  Exchequer,  shail  severally 
continue  to  ap])oint  the  tipstaffs  formerly  ai)pointed  by  tlie  ^N'iiidcn 
of  the  Fleet  I'rison,  to  act  in  tho  Courts  of  Chancery,  Conuiioii 
Pleas,  and  Exchequer  respectively,  and  the  Lord  Chief  Justice  of 
the  Court  of  Queen's  Bench  shall  severally  continue  to  apjjoint  tlio 
tipstaffs,  formerly  appointed  by  the  Marshal  of  the  Queen's  licncli 
Prison,  to  act  in  tho  Court  of  (im>en's  liench  ;  and  the  tijjstafls  so 
appointed  shall  perform  the  same  duties,  so  far  as  is  consistent  with 
the  provisions  of  this  Act,  and  bo  entitled  to  the  same  cmolnincnts 


Times  of  Attendan 


\    • 


(o)  In  taxing  costs  under  the  L.  C. 
C.  Act,  1K4"),  the  ma&tcrs  act  not  as 
oificcrs  of  the  (^(jiirt  Imt  as  junoiif 
deK-./utitd'  liy  statute,  ciniRcciiicntly 
their  taxation  is  not  suLji  ct  tu  re- 
view by  the  Court.  (Itnii  v.  London 
and  Aorl/i  ll'mtern  Ita'divay  Co.,  L. 


E.,  3  Q.  B.  59 ;  37  L.  J.,  Q.  D.  ;!5. 
And  if  tlicy refuse  to  tax,  aniaudainus 
lies  to  compel  tlicin.  1,'ird .lUzlmrd- 
ini/  v.  Jtiriiiini//i<iiii  and  d/oKiystiy 
t'mmlCo.,  L.  li„  7  Q.  B.  770;  H  L, 
J.,  Q.  13.  31(1. 

(/))  I{.  of  8.  C,  Ord.  LXI.  r.  :;.). 


i'i)  See  Order  as 


f  J 


^Wws  of  th:  Courts. 


said  Warden      Chap.  VI. 


n,.-^?3?  Judicature  Act,  ISSI  (4^  ,f.  ^.  t.  .  ..>        .  "^ 


t  shers  and 
otlier  subordi- 
uato  oiBcers. 


Appointmenta 
to  keqi  order, 
&c.  in  Royal 
Courts  of 
Justice. 


£9''?  "■-«»» "  'w  "ts:-  f^."'-  '•  -•  "-"=  ^-^ 

"loney  voted  by  Parliamout.''  ^^""^  ^"  P^i'i  out  of 

^me.  ofAUendance.^^Seepost,  Ch.  IX 

By  Judicature  Act  1S7.'>  «  or-  ?  , 
oughttobeara8tampiup;iS.oo?H-'  M^^  document  which 
-de  thereunder,  shil  no'l^be  rm'v  d  Sctl'','  "' i''^^' ^'"^^  "'^  ^^'^^^ 
CMclenco  unless  and  until  it  iH^mm^r\'7i  T''  "''  «'l»iitted  in 
Fcscnbed  bj.  the  rules  uiulm-^  ?s  i;  ,V !  '^P''*^',  ^^tliin  the  timS 
stamps;  but  if  any  sucdidoeiuL      is  ,}''?/■'"•  l^*,'"fe'  ^^^'^  "^e  of 

m- received,  filed,  or  used  Soi  bei?,^  '  ""'^'J^'^' «'' ^""<Iver^^ 
Lord  Chancellor  or  tho  Court  inv  if  1.^  •/"''^l'"''''^'  «famped,  tho 
Ilia  tlie  same  bo  stamped  as  in  smi.f    .   "*'■  '*  '  ''*"  ^'''"k  lit,  oVdS 

liofore  the  statute  iTc  L'  F^  -•  '  ''f>''^' ^  *'»«<^tc''-'' 
- •  "^'  '•  ^--  ^^'^ic^i  provided  that 


^'''^'^'^^'•'^"•«*<<"S'.  C./lw,App, 


endix  at  end  of  Vol.  2. 


f 

'  i 

1 

.; 

f 

' 

i   -' 

il 

i 

'■■  -  % 

i 

1 

.     .  J 

1 

If 
it 

t 

1^1^ 

iill 

■'  m    '■' 

1    ! 

j 

1 

V 

wff 

1 

i 

i    ! 

i 

30 


Pabt  I. 


1*  ! 


ill 


Gratuities  to. 


Extortion  by. 


Privilege  of. 


Oncers  of  the  Voitrts. 

certain  officers  and  clerks,  including  the  judges'  clerks,  were  to  bo 
paid  by  salaries  instead  of  foes  and  which  is  repealed  by  the  42  &  43 
V.  c.  78,  s.  29  (uid  sched.,  where  a  solicitor  indebted  to  one  of 
the  clerks  in  court  for  fees  in  a  certain  cause  died,  the  Court,  upon 
application,  ordered  them  to  bo  paid  by  the  client  out  of  money 
then  remaining  duo  bv  the  client  to  the  solicitor's  executor  (r). 
And  if  a  client  before  'that  Act,  when  his  business  in  Court  was 
despatched,  refused  to  pay  the  officer  the  fees  that  \fere  due  to  him 
for  doing  his  business,  the  Court  on  motion  would  grant  an  attach- 
ment against  him  to  have  him  committed  until  ho  paid  the  fees ; 
for,  not  paying  the  fees  was  a  contempt  of  Court,  and  the  Court 
was  bound  to  protect  its  officers  in  their  rights  (s).  An  officer  of 
,tho  Court  had  also,  before  that  Act,  a  lion  on  tlio  papers  m  his 
hands  until  his  fees  were  paid  him  (t).  Where  a  plaintiff  is  suing 
in  fornui  jMiiperis,  the  officers  of  the  Court  must  do  their  duties 
without  an\  charge  (««). 

Officers  of  tlio  Court  are  not  to  take  gratuities  under  pain  of  dn-- 
missal  and  under  penalty  of  oOl.  (x).  And  by  7  IF.  4  ib  1  F.  c.  3(i, 
s.  19,  Masters,  clerks,  and  messengers  appointed  by  virtue  of  that 
Act,  are  not  to  take  gratuities  on  pain  of  dismissal.  There  is  a 
similar  enactment  in  (5  cfr  7  V.  c.  20. 

If  an  officer  of  the  Court  be  guilty  of  extortion,  or  of  taking  an 
improper  fee,  ho  is  subject  to  an  indictment  ( y),  or  an  action  {z),  or 
an  application  to  tho  Court  {n). 

These  officers,  before  1  &  2  V.  c.  110,  enjoyed  the  same  privilege 
from  arrest  on  niosno  prooess  that  solicitors  did.  Even  ^  such  of 
them  as  did  not  personally  attend  to  the  duties  of  their  offices,  Init 
performed  them  by  deputy,  -n'oro  entitled  to  it  {b).  But  as  no  one 
can  now  bo  arrested  before  judgment  unless  ho  is  about  to  leave 
tho  country,  and  as  officers  of  tho  Court  loso  their  privilege  from 
arrest  when  thoy  are  about  to  do  so,  this  privilege,  practically 
speaking,  no  longer  exists  (c). 


(>•)  IfMrou's  case,  2  Str.  112G: 
B.  V.  Smollett,  3  Bur.  1.313. 

(*)  1  Lil.  Pr.  Eeg.  698. 

{t)  Furewell  v.  foker,  2  P.  Wms. 
460:  Anon.  2  Ves.  seu.  25. 

(u)  See  lloare  v.  Coupland,  19 
L.  J.,  Q.  B.  150. 

(x)  See  15  &  16  V.  c.  73,  s.  26. 

\y)  Co.Litt.  368b.  •Seel3Q.B.8: 
Epsom  V.  Bathnrst,  Hut.  52 :  Hea- 
cott's  cas",  1  Salk.  330. 


(-_)  Figgins  v. 
U'oodgatc 


WyUie,  2  W.  Bl. 
V.   KnatchbHll,  2 


1187 
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{a)  LongdUl  v.  Jones,  1  Stark.  3  to : 
Sparrow  v.  Cooper,  2  W.  Bl.  13H ; 
I'uter  V.  OrooiHC,  7T.  11.  336:  Martin 
V.  Bold,  7  Taunt.  182  ;  2  Marsh.  4S7 
And  see  Tidd's  Supp.  52,  53. 

(b)  2  Sel.  Pr.  21. 

(e)  See  post,  Ch.  CXXVII. 


i  ill 
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CHAPTEE  Vn 

Ir  is  not  intended  to  +,.^n+   •    ^i  • 

the  office  „t  °EJ°  Sro*'fo° '^rn*"'  °'  «"■  1"'»»  in  „„„r»l  „, 

officer  ot  the  CWrt,  bSo'Sv  l„  f,/"'!'''*'-  "  "„si,"o£ra  °  ,/ 

tat  suci  pTr„,1.'„t.tte  i„*';LT*^'■"' «"'' «^ 

Norwich,   WoSV  t^^^^^^^^  Gl^noeste  •,  lincoj  T  •:i;;^f 

appointed  for  it  (^"'afdt^^fc  f  ^^  "^^  ^•^''^^"^-  o^S°£ff 

f  Jus  100,  at  tbo  same  time  and  h^?L^'^^'^°^i  of  tl^o  ffigl,  cS 

'^  ^^-  6.  c.  9.     And  see  Ji.  //.  14  ^J^^c   •>  'l"  ^^^^^^^red  to  Jiini 

-  "'  '^^  ^>  (-•  P. ,  and  «w 


\  '    ] 


Chap.  VII. 
Sheriffs. 


For  what 

counties. 


ProceeJingg 

witli  regard  to 

noiniiiatiou  of 

sheriffs. 

21  (i.  2,  C.48. 


Under- 
sherilTa. 


^-■'^  cuy  of  Coventry  is,  byV^rv: 


recto,^  to  the  Sff  of^  'f  ^'  ^^  ^^■ 
(6)  Process  directed  f n  « •'°T'>'- 

Dowl.  100.  •       ^-    ^"itxfnn.   0 


fl  ■' 


I 

ui 


Blank  war- 
rants for- 
bidden. 


Special 
bailiiis. 


Sheri/s,  Under-Sheriffs,  Sheriffs'  Officers  and  Sheriffs'  Fees. 

n.  At.  1654,  s.  1,  and  R.  E.  15  C.  2,  s.  2,  Q.  B.).  And  by  3  t&  4 
W.  4,  c.  9!),  s.  5,  "  tlio  whoriiTE  shall,  within  ono  ciilondar  month  next 
after  the  notification  of  his  appointment  in  the  liOndon  Gazette,  by 
writing  undei'  his  hand,  nominate  and  appoint  some  fit  and  i^roper 
person  to  bo  his  under-sheriff,  and  shall  transmit  a  duplicate  thereof 
to  the  clerk  of  tho  peace  for  the  county  to  to  byJiim  filed,  and 
•which  ho  is  hereby  io(iuired  to  file,  amony  tho  records  of  his  office, 
and  for  which  he  shall  be  entitled  to  demand  and  have  from  such 
under-shcriif  tho  sum  of  fivo  shillings,  and  no  more;  and  such 
appointment  and  duplicate  shall  not  be  liable  to  any  stamp  duty 
whatever."  It  seems  there  is  no  objection  to  successive  sheriifs 
appointing  the  same  under-sheriffs  ((/). 

By  3  &  4  W.  4,  e.  42,  s.  20,  it  is  enacted,  "  That,  from  and  after 
tlio  1st  of  Juno,  18315,  the  sheriff  of  each  county  in  England  and 
■\\'ales  shall  severally  name  a  sufficient  deputy,  who  shall  bo  resident 
or  have  an  oUice  within  ono  milo  from  tlio  Inner  Temple  Hall,  for 
the  receipt  of  writs,  granting  warrants  thereon,  making  returns 
thereto,  and  accepting  of  all  rides  and  orders  to  bo  made  on  or 
touching  the  execution  of  any  process  oi'  writ  to  be  directed  to  .such 
sheriff."  Any  negligence  by  the  sheriff  in  oniitting  to  appoint  a 
deputy  according  to  this  Act  would  subject  him  to  an  action,  if 
a  party  sustained  damage  thereby  (e).  A  delivery  of  a  ^s'rit  to  this 
deputy  in  London  is  a  delivery  to  the  sherift' ;  and  in  tho  case  of  a 
writ  of /;.  J'li.,  such  delivery  binds  the  goods  of  the  defendant  (/)- 

The  sheriff  also  appoints  officers  and  bailiffs  for  the  execution  of 
writs  directed  to  him  ;  and,  as  a  security  for  their  due  performance 
of  their  office,  and  to  indemnify  him  from  any  loss  arising  from 
their  breach  of  it,  he  takes  from  them  a  bond  with  sureties.  Those 
officers  are  in  no  respect  officers  of  the  Coiu'ts,  and  are  not  subject 
to  the  jurisdiction  of  tho  Court  as  such  from  their  rmdortakings  or 
otherwise  (f/),  though  for  extortion  they  may  be  so,  under  7  11'.  4 
&  1  V.  c.  oolpost,  p.  36).  As  to  tho  liability  of  a  sheriff  for  their  acts, 
see  post,  p.  34.  A  sheriff  should  not  issue  blank  warrants  (see  IL  E. 
15  C.  2,  Q.  B. ;  H.  //.  14  &  15  C.  2,  C.  P.) ;  nor  should  he  issue  a 
warrant  to  any  of  his  officers  to  arrest  or  attach  any  person  until 
a  vTit,  &.Q.,  has  first  been  delivered  to  him.     [See  It.  M.  1654,  s.  li.) 

The  sheriff  frequently,  and  as  he  may  do,  at  the  request  of  the 
party  suing  out  tho  writ  or  his  solicitor,  appoints  a  particular  per- 
son to  execute  it  (/()•  Such  person  is  called  a  special  bailiff.  Nice 
questions  have  arisen  as  to  what  amounts  to  such  an  appointment. 
Whether  what  is  said,  or  M'ritten,  or  done,  does  so,  seems  more  a 
question  of  fact  than  of  la\v  ()').  The  mere  expression  of  a  wish  by 
the  solicitor  that  a  particular  officer  may  bo  em^iloyed  to  exceutt 
the  writ  does  not  constitute  tho  latter  a  special  bailiff  {k) ;  nor  doe.- 


(d)  See  Hrtrrimi  v.  I'(upiler,  6 
M.  &  W.  387 ;  8  Dowl.  349. 

(t)  See  BraekeHbuni  v.  Laurie,  3 
Dowl.  180. 

(/■)  J  [arris  v.  LnmU  o  M.  &  W. 
43G  :  Jlm,iln»d  v.  Fitltrr,  11  A.  &  E. 
S.'j'J:  3  P.  A:  D.  570  :  see  Ch.  31. 

((/)  lU-mi-n  V.  derard,  3  Dowl. 
217  ;  1  C.  l\r.  &  E.  595.  See  Harding 
V.  Hall,  10  M.  &  W.  42. 

{h)  £oe  Foster  v.  Bkluloch,  5  E.  & 


C.  328,  and  cases  infra. 

(i)  Ford  V.  Lech,;  1  N.  &  P.  737  : 
Bnlsoii  V.  Mcqqai,  4  Dowl.  ao". 

(A)  Fortcr'v.  Viner,  1  Chit.  E. 
013,  u. :  JIahoH  v.  Mer/z/at,  supra: 
JJou  V.  T'yc,  7  So.  70i;  7  Dowl. 
ti3(j.  And  see  Ahlvrson  v.  Ikiven- 
port,  1  D.  &  L.  9U0 ;  13  M.  &  \V. 
42 :  Bottcn  v,  Tomlinson,  lU  L.  J., 
C.  P.^138 :  Seal  v,  Hudson,  2  B.  C. 
Eep.  55. 


a  roqiie.st  to  tho  o 
■■I  litter  hour  (/) 

direct  tho  warran 

warrant,  and  him 

to  tho  hoTiso  whe 

olficer  to  make  the 

iiption  again,>st  tho 

curum.stance.s,  tlio 

i he  .sheriff  is  not 

lio  acts  cf  that  offi, 

bv  the  jmrty  ;,p.,o 

]icrhu2)s  it  \,Q  only  j 

another  writ,  or  the 

™/  "f  .f  ,/«.,  til, 

in.'ituuco,  been  grant 

-'  "do  to  di.schargc 

^lioulrl  i,ay  tiio  cost; 

not  having  been  infc 

ro.iuired,yi;,.,toenri 

rhe  solicitor  in  ai 

"ot,  in  tJio  absence  o 

w  to  bo  executed  (,,) 

tiie  foes  due  to  him  f. 

Uy  3  ,t  4  W.  4    c 
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true  and  correct  list  u 
ills  custody,  and  of  a 
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iiitemlod  to  be  transf, 

ai|Jtran.sfertothecar 
all  such  prisoners,  wri 
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■-^■•wL.  J.,  Ex.  20,9. 

"O  Doe  V.    Tri/e,  sup. 
;;irtl!er,  as  to  wliat  an^u, 
•l'l"imtinoiit    of    a    si...,.;. 

;f^.f-..,cSo,r?^- 

'■  'h'J"t,  4  Dowl.  557     J 

-v>-"ctasa)wliff_8eeCh.i 
,.")M\  Lcc/w  IX.  ,(s 
•  '«•  V.  IMwrdson,  8  T.  1 

i  -.^fe'.";'  V-    M'Ma>,C 

''»:  U;  :    Port,,-  y.    f;, 
!;  ^''>'';fo»  V.  Dalzicl,  2 

.  ■^^'■•-  ^-  K.  2!)3:  ^  ( 
■  •^'<-li.I{ohl,',i  •>ivr  (.  r 
;.';  ij"r<umj  V.  Lloldvr,  su 
■■•i.l'.— VOL.  I. 


Special  nnihjg,  ,((.. 


I  Etf.^.S°  tS^  r  '^  ^^-«-  -le"  or  to  .0  . 


33: 


action  a^n7n.f\T"  "^'^I'tion  ni  an  ilIo:ra)  ^nn!,' :""^  encoura-^od 


Chap.  vil. 


sliorilf  to 
took  the 


cnriimstanceN  tlin  n/fi^         ^  *^°  ««Ciino  of  IT     .,'','*  ""^^J- m  an 

annthor  writ   o    t], ,  I  1    "  ^•^'l?"'^"  "^  onabi      "thn  ,.1   •".^•^^^•^'  ""^^^ss 
-Iioii)<]  iviwf     ^°  ^"''t  ni  ,.    i„o,]n  if '        ^°  }  t,  on  discharffinff 

i^^obocxocutodS;  iXto;"-«,^tioSasto^tCbri^^S  Lt^^'  ^?  f-^Iityfor 

:'a.y  to  explain  '{„  /£  TaS  f  '"'^-  i'-^'-ticulars  Is  shall  ho"'''  "'^ 
utemlod  fn  l.„  +      ^    ^^'"  ni-com  no-  slinvJff  J\  ^  "°  necos- 

matters  apportaininn-f'  4'^°'^. I'^cess,  and  all  rccordf  1^7  ''''"^ 


J)  JTright  v.  Cliild  T    tj     i  -n 

("  -fo/v/  V.  Icc/w,  I  ^-   &  p   7T--. 
■,  ;  %//'*  V.    i7/'vyf/,,„/  3  Y    '^' 


per  y/^/rf,//,  C.  J  •_«  p-^,,  .,      , 

1"  this   caso   beon   ,-nf     '  ^^^  ^''lenff 

us  that  the  ,.^  un  '  .f  "°^  .^t^tod  to 

refused  to  i4ur    t,^  '"•!''  ^'°  had 

lio  might  ,  loimr  V  i    "^''V*'  1'°^''^'^ 
to  do  so."  '""i"'''y  have  been  ruled 

'•^■l--  and  ditsentiiw,  from  k,,-    "  •^• 
Joins,  10 Ex   (io;-,  .^j'y^ /^'■ewir  v. 

(Journal)  424,  42^."      '  ^°*^'  "^  I'-  'I'. 
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Part  I. 


Beturn  of 

writs. 

Interpleadov. 

Officer  not  to 
be  solicitor  or 
bail. 


Sheriffs 
punished  for 
misconduct 
by  Court. 


Their  liability 
for  misconduct 
of  officer. 


Sheriffs,  Under-sheriffs,  Sheriffs'  Officers  and  Sheriffs'  Fees. 

U.t  ancl  account  to  the  ^SSf^il^^e  "S''  ^SfZ.^'^X 
shall  bo  ^,SOO^^^'^^^S^^Atoti^s^Ain-comin^, 
prisoners  t^«^°"^,  "V'^^lXr-'o  o  tho  oxocntion  of  tho  writs,  process 
S.^!  tCmat  errSoS^^^^^^^^  without  any  writ  of  discharge 

'^      /?ov^-U  whSovor;    and  tho  said  in-commg  shorift  shall 

rSnsshvU  be  liable  to  make  suck  satisfaction,  by  (kinases  and 
cosCto  tte  party  ao.grieved,  as  he,  she.  or  they  shall  sustain  by 

%%"trVndevwHeh  goods  have  been  seized  and  sold,  is  ^M, 
exti/lh<^iitho  shoiift^has  not  handed  oyer  the  money  to  tlio 
S  entitled'^,  it  (s).  The  new  sheritf  is  not  liable  i<n'  any  nc-^lcct 
Erte  execution  of  a  writ  delivered  to  his  predecessor  (),  or  to  an 
aitachnSr  not  returning  it,  unless  it  has  been  duly  transiorred 

^^Th?  returns  of  tho  different  writs  are  noticed  under  appropriate 

"\o\t"pZ^dings  by  sheriffs  in  the  case  of  adverse  claims,.. 

^Is'to 'an'und'er-sheriff,  sheriff's  bailiff  or  bailiff  of  a  liberty, 
nrfcti^ng  as  a  solicitor,  sec  Ch .  CXXI. ;  and  as  to  sherihs  officer.,  or 
StSer  pefsons  concerned  in  the  execution  of  process,  not  bemg 

^^SheSlSf^wl^'rcJfS;^?'^^  Court,  the  Court  has  pow,.  to 
punlSi&m  by  attachment  if  he  misbehaves  himself  m  h,s  otiice,-). 
E^tSe^fficeLof  the  sheriff  are  -\-->  have  seen  the  otic., 
of  tho  Court,  nor  punishable  as  such.  (.'1  //^S  ?•  ^i-}  .  ^ut  b\  M.iturt 
and  rules  0  Court,  the  officers  a.  well  as  the  sheriff  are,  m  some 
Sances  punishable  by  the  C.nrt  for  niiscondud(2/).. 

Onmiiicprosof  mblic  policy,  a  sheriff  is  luible  eivi  ly  for  th.> 
tort^usac  default,  or  misconduct,  whether  it  be  wiltiil  or  m- 
IdvXt  of  hs  under-sheriff  or  bailirt  (.),  n  the  cour^  ot  the 
execution  of  their  duties  {a).     Upon  this  principle  the  sheriff  cannot 


(r)  See  Yarothy. Hopkins,  3Dowl. 
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(I)  Ean-ison  v.  raynter,  6  M.  & 
W.  387;  8Dowl.  3t9. 

{t)  See  Daiiihon  v.  Seymour,  M. 

&  M.  34.  r.    T^         1 

(u)  ThonHi.1  V.  Aewii^iii,  2  Dowl. 
N  S  33:  Ihlmi-s  v.  Juinitu,  h  Jur. 
994.  See in-stby's rriM-, 3 Co.Rep.  i i b ; 
Cro.  Eliz.  360  (3  G.  !,  c.  lo,  s.  8). 

(x)  SeoCh.  LXXIV.  Sec  JJ  armr 
y.FouiM.,  2  Dowl.  N.  S.  531._ 

(,/)  Sec  7W.4  fr  1  V  c.  o,-,  s.  3. 
ante  p.  3.',  and  U.  ^I.  H^^^/.  .«,f-  , 

(•)  But  the  sheriff  is  not  hnble  for 
any  acts  of  his   '^"•'■" •"'^^•"^ 


bailiff,  committed 


whilst  executing  process  issued  out 
of  tho  old  county  court ;  rUc/ur  v. 
Kiny,  9  A.  &  E.  288 ;  1  P.  i:  D. 
297 :  Brou-n  v.  Cuplcy,  2  U.  k  L. 
332  ;  8  So.  N.  K.  350. 

((/)  Wondgnte  v.  Knatrhhidl,  2  T. 
R.  148  :  I'f^hall  v.  LnytoH.  Id.  'di : 
iSlim)i>/  V.  Smith,  11  Eust,  2.') :  Cr'n'-- 
der  w'Lony,  8  B.  &  C.  .iOS;  3  M.  A: 
B.  17  :  lI'llMt  V.  Siunrow,  0  Tauut. 
576 :  Rnphnrl  v.  Goudmnn,  8  A.  & 
E.  oG'):  Scrt'e  x.  H(ilil'ii>\  1  M_.  & 
W.  290.  per  I'lirhr,  B.  But  see  ll'md 
% .  Fiiinis,  7  Kx.  3l);i ;  ii  L.  J..  Kx.  !«;>, 
where  the  bailiff  took  improper  fe«s, 


Misconduct  of  Officers,  &c. 


y||||nH| 


'     i       \ 


J  ut  It  tho  act  complained  o  bo  rLhor.f '■'''',  ""^^"'  ^  ■''•  /"•  («) 
slionft,  nor  impliedly  conimittofl  l,v  '''^''^y  sanctioned  by  ho 
responsible  (,/)  Th  nXe  J.  1  -^  'i^thonty,  tlio  sheriff  is  not 
receive  paylue^.t  of  the  Soun  f.  r  Z^"^'  '^  \^'  «^«"«'«  ^lu  j"to 
h.s  custody,  he  will  not  bo  SL  f  his  l!-Wr'«"'.°°*  '^^^^^^^  ^^  in 
of  such  debt  from  the  debt,     -iml  ,n/  '^'^-  ^'^^^'eives  tho  amount 

pay  It  within  a  reasonable  Uo  Z^rf^  '^J^'  "^'gkcts  to 
creditor  induce  tho  bailiif  to  depart  from  if '"  ^',^  ^*  ''''  execution 
duty,  without  tho  sheriff's  kCled  W  n  "''^''''''.'P'^"'-^^  «i'  ^^^ 
f^?I,(^)' i^«  not  competent  toSL^^^^^^^^^  col  udo  with  the 
hcnff  for  tho  consoquelices.  As  o  thrf  1  • )?-  "''"^'i^?''  *«  ^^'^  ^^^ 
for  the  acts  of  a  special  bailiff,te  aJel    T^'  ^°*  '^'''^'^f?  ^^'^Wo 

In  an  action  against  a  RhoviiY  L    !  \  P"  "^"^" 
by  the  officer  tlf.t  l^o  tot "  o '?;odtK  f  ^^^ '«  «°-^«.  P-of  Evidence 
produced,  and  which  ho  stated  £^1  c  jS  f  ""'^"T"*' ^'^^^^^  ^^  conue^toR 
Lomlou  agents  of  tho  Bherift^  and  Voot  W  fi  /^'  *  ^'«-'  ^^^^  «'l?"ft'^vith 

A.  k  Co.  wore  the  London  a^nts  ol  tb„  1^  ^t  ""der-sheriff  that  ''^^'''^■ 
to  connect,  the  sheriff  witRho  ofior  f /  f  %^;  7'"^^  H^  ^^^^nt 
nc  ion  against  tho  sheriff  for  ca  rvi'n^  n  ^    ^"'*  ^°'  ^^''''^>  to  an 
a  tavern  without  his  consent  ,tlii^  ?  ^f  *^  arrested  by  him  to 
carry  plaintiff  to  a  ta'e m  4tho2S  P^^^'^f  *>-*  he^did^io? 
issue  joined  thereon,  that.  asXSa  aL?H.T* •"  '^  ^'^^  ^<^ld,  on 
Jint,  and  as  the  evidenco'  showed  tho  aJi?     tnf' '  ""T'^  ^^  '^'^^^- 
tho  same  officer  who  carried  pW  ff  to  fl  +    "-""^  ""fr  n^ado  by 
necessity  for  further  conneetSrdetlmlaS  ^^^r'^i  *^°™  ^'"«  ^° 
officer,  by  proof  of  the  warrant  f/)      S"i  ""'H',  *^°  ''^^^   ^^'   the 
a  declaration,  in  an  action  on   ho  case  nSn  f '\"'°f  ^'^^  ^°nnt  of 
upon  8  Anne,  c.  18,  s.  8,  for  soiSwL  f ^f  *  "Z^^"*'  ^™«  ^^mcd 
t!on  without  leaving  enough  to  mv  tlfof     1  ''V'  *°°'^^t  in  execu- 
te and  of  which'arreai  de  end?nt  hn  1  ""^^r'^  ""  ^''""''^  ^"^nt  then 
doiendant  took  tho  goods  of^lfrtttenant  oT!h:  ^Wntit  undSt 
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I 


i-'-f  'i| 
i  If  I 

J  '   i 


J>)  Jiaphtid  V.  Goodman,  8  A.  & 

_  W  ^'w/^^-i!  V  /r((^(fo«,  8  A.  k  E 
oWf,  n. ;  Bt  pvr  i'^r/lr,  J. :_"  Tho 
olhcer  B  delegated  by  him  to  exo- 
'Jte  the  writ,  aud  tt,  .fficor's  ucts 
•   ''• :  "tis  as  if  ia,j  sheriff  himself 

21L.  J.,  Exch.  138.    A  debtor,  apaiust 

»mom,t  t,.i-  which  e.x.Hnit.;.u  issued 
at  the  ofticv  .,f  the  baihff  who  S 
th  arrant  from  the  sheriff  toexo- 
cu  e  the  writ,  iu  tho  abspuco  of  the 
ba  Iff,  toiui  assistant  of  tlio  sheriff 
"tnorued  by  tho  Imdiff  to  rece  ve 
l-^  money  ,  tho  assistant  did  not  pay 
'  over  to  the  bailiti;  ami  the  sheHff 

'"•IJ.  a  gwd  pnymont  as  agaiust  the 


D2 


Bheriff,  and  tho  writ  satisfied-  Gr,- 

^39  :  Crowder  v.  Z„„^    «  jj  %^2: 
liowdm  V   IfuUhma,,  rAlZre  183  : 

rn '/'""/''•  ,^'""'*'' «"Pra- 
y^VR'723''r''V'-*C.739; 

B.&(^5^8;?M'&ri7-^""^'« 

'-.rl'''^  ,f 'V'/'fW  V.  Goodman,  8  A  &  F 
oC5  :  Ov.«.,/«.  V.  z««,;,  supra  ^■ 

53^*1a^S;^1/V."^'*'' ■  8  C.  &  P. 


1 

^ 

,''    ' 
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Paut  I. 


Sheriff,  &c. 
not  agent  of 
execution 
creditor. 
Sheriffs'  fees ; 
remcily  for 
extortion. 
Wliat  foes 
may  be  taken. 


Extortion 

summarily 

punishable. 


Sherip,  Uudtr-Sherip,  Sheriffs'  Officers  and  Sheriffs'  Fees. 

n  fa  issued  a-ainst  T.  at  tlio  suit  of  B.  ;  this  yas  not  traversed  Ly 
theilers  am  otbor  execution  appeared  :  it  was  held,  tha  the 
connects  n  with  dolondant  of  the  party  who  was  shown  to  have 
BoiVod  he  S-Tods  suHieiently  appeared  without  produomganv  war- 
Zt  fi-om  .lefondant  to  that  party  {k). .  And  it  has  been  hold  that. 
In  trover  for  <'oods  agahist  the  sheriff,  an  alUdavit  made  by  tl.o 
offiS  undln-  the  Int^T-loador  Aet  in  respect  of  the  same  goods,  is 
admissible  to  prove  identity  with  the  shcrift  {I). 

Neither  the  sheriff  nor  his  ollicer,  unless  a  special  haihff,  can  as 
a  genend  rule,  bo  considered  tho  agent  of  the  execution  creditor  {m). 

vh.riih'F>'es-neuwhj  for K.dortion. -\-Tho  7  If.  4  &  1  V.  c.  55  (h), 
ropicerta  1  Acts,  anil  enacts  by  sect.  2,  "That  from  and  after 
the  Kissing  of  this  Act,  it  shall  bo  lawful  or  sheriffs  or  their 
(Skers  concerned  in  the  execution  of  process  directed  to  sheriffs,  to 
ema  id.  take,  and  receive  such  fees  .),  and  no  more,  as  shall  rom 
S  t  ime  be  allowed  by  any  othcer  of  the  several  Courts  of  h^v 
at  Westminster,  charged' with  the  duty  of  taxing  costs  in  su.li 
Courts,  under  the  sanction  and  authority  of  the  judges  ot  the  saul 
Pm  vtV  respectively  "  ( /')•  '^^o  statute  29  Flir..  c.  4  against  ex- 
toX  n  by  il'Ss  &c.  is  not  repealed  by  this  Act ;  the  only  effWt 
of  it  is  to\^xeinpt  from  the  penalties  of  the  statute  of  Lli/abeth  tho 
cases  in  which  the  sheriff  shall  take  no  larger  tees  than  shall  bo 
allowed  by  order  of  tho  judges  (,/)•  As  this  Act  only  relates  to  the 
Je^mlation  of  fees  deriving  their  existence  from  itself  and  tho 
statutes  repealed  by  it,  or  such  as  had  previously  been  taken  by 
custom,  the  sheriff's  right  to  poundage,  under  29  Liu.  c.  4,  is 
altogether  unaffected  by  this  section ;  and  therefore,  whore  an 
auction  was  held  under  a  writ  of  execution,  the  under-shontf  was 
holdon  to  be  entitled,  not  only  to  his  auction  fees  allowed  imdcr 
tho  above  Act,  but  also  to  his  poundages,  under  29  Lin.  c.  4  (r). 
As  to  tho  sheriff's  poundage,  and  fees  for  executing  a  writ  ot 
execution,  see  Ch.  LXXIV.  _  .-       ■    it 

Sect  3  "That  any  sheriff,  ofTicer,  or  minister  acting  in  tho  exe- 
cution "of"  process  directed  to  any  sheriff  or  sheriffs,  or  engaged  or 
concerned  therein,  who  shall  extort,  demand,  take,  accept,  or  reeoivo 
from  any  person  or  persons  any  fee  or  fees  gratuity  or  reward  not 
allowed  as  aforesaid,  or  greater  in  amount  than  as  allowed  as  a Cro- 
said  such  sheriff,  or  other  his  officer  or  minister,  upon  coiuplumt 
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(k)  Heed  V.   Thoijts,  G  M.  &  W. 

0 :  .V.  6'.  nom.  lieid  v.  r<iyntz,  4 
Dowl.410;  9C.  &P.615. 

(A  Brtekell  v.  Ilnhe,  7  A.  &  E. 
\hi.    And  SCO  George  v.  rerriut/,  4 

Y'ii)  iii'insei/  V.  i'rt^ow,  10  M.  &  W. 
22.  See  nutb,  p.  32,  as  to  special 
bailiffs.  ,    ,  . 

0(1  Sects.  1  and  G  are  ropraled  by 
the  Stat.  Law  Rev.  Act,  1874  (37  &  38 

v.  c.  3.5).  „        , 

{„)  A  table  of  the  fees  now  allowed 
will  bu  found  in  tho  Appendix  at  the 
end  of  Uiu  2iid  vol.  Sue  riiultt'  v. 
Jlames,  1  M.  &  W.  413:  S.C.  nom. 
ISlater  v.  Uaincs,  9  Dowl.  221 :  I'hil- 


lips  V.  Vm-oiint  CMiterbiir;/,  11  M.  ic 
W.  G19:  Dai'ies  v.  Edmondx.  13  L.  J., 
Ex.  1. 

( p)  Before  the  passing  of  tlie  nbove 
statute  a  sheriff's  bailiff  wiis  not  eu- 
titlod  to  take  from  a  party  arrested 
a  larger  fee  for  detaining  him  till  bail 
given  than  the  4rf.  allowed  by  23  H. 
G,  c.  9.  (^I'leviii  v.  I'riiice,  lO  A.  k 
E.  494.) 

'(//)  I'ilkinntoH  V.  Cooke,  IGM.  &  W. 
01.5;  17  L.  J.,  Exch.  141 ;  41).  &L. 
347  :  U 'ru/htup  v.  Gremaere,  10 (J.  B. 
' .  And  see  i's/ierv.  ira/ten,  4  Q.  B. 
.558;  12  T..  .T.,  Q.  B.  210. 

(r)  Diieies  v.  Grijil/n,  4  M.  &  \\- 
377;  7  Dowl.  204. 


Extortion,  (£c. 

that  .iich  .heriif,  offlcei  or  J„fstor  as  Z  ""^  '^'^^  ^^  '"^^'°' 
oftondod  heroin  as  aforesaid  then  and  in  sL')?'"  '""^'  ^°'  ^'^"^ 
sheriff,  ofHcor  or  iiiinistor   n«  +1!;  ?"''"  ''"**»  ovory  such 

guilty  of  a  contoi,  pt  of  ;.ch  SmT'"  "i"^'  ^'?'.^^?"  ^°  ^'Ij^dfe'ed 
accordingly;  and  inmy  pison  "0^,?,^/^^^^^^  l^y  such  Court 
as  aforesafd,  .shall  assu^n  0  r  prSJnd  to^  a!^.'^  "^"'''r ''  ""'"^^er 
extort  doniaad,  take,  accept  or Svo  Inv  L  ""'  f""'^'  ^"'^  ^'^^^ 
reward,  under  colour  or  m-etoxt  ?f/  °  T^  £? °  "^  ^°<''*' e™ti"ty  or 
complaint  and  proof  bo  n^hS  ,L  .  ''I'  ?"''°'  ^^^  ^a".  on  like 
hko 'manner."  ^  Where  a  swUnT*^  '^?^/  '"^'^  ^^  t^°  C'ourt  in 
allowed  under  this  Act  the  nftico  of '^*^i''''  '"°'-«  ^''"^  the  foes 
.horiff  to  show  cause  why  he  "ho  Id  ItT, '""  'If  >'  '^''^'1  "P""  the 
as  upon  tho  officer  to  sliol  c'luso  Sv  a  w Hf  'f  "A"  '^'''^'■''  ^^  ^'"'l 
not  issue  against  him  for  his  "ont^.m,   ,-.  ■  attachment  should 

Wlicre.tho  excess  eoinplait^r^'  S  eh^S^f?  '^°  "^'^^^'^  (^)- 
pcssossion  a  longer  tinio  than  w'as  ncceswv  1. 1  f™™"""""  ^" 
than  were  necessary  to  keen  n,.«l=  °  ^i  'A"^  ^"^  "^oro  ">on 

contradictory,  tho  Cou  S-^d  tS  S^^^^^  ?^  '""'"'^^-^  ^^''^^'''^ 
report  (m).     It  seems  tln/nr.  o  *•      .'      ™^  ^"  tho  master  for  his 

against  the  sLSff  L  ^iin/a  '^'-on?'  'f^'t''  ^^"  ^°  '^^'""gl 
Act  (ij).  ^^'"^  '^  e^'^'^ter  foe  than  allowed  by  the 

theSuri  i;2o  whiJh  sS  compE?lh^?7^^^°H  ^^  ^^-^-'l' 
it,s  ,liscretion  award  the  coTs  TTaoo^  ■  } .  P^'^forred  may  at 
bo  paid  by  either  pnrti^o   4  other     s^fZc '^  />y  such  complain't  to 

Master  of  such  Coiirt:Whlecl-lwav'^ft.f'^'  ^^^'^  ^''^'^^'^  '^y  the 
bo  entertained  unless  m^do  letvl^'   ^V''^''''^'=°'"pl'"°t  shall 

following  the  act  whlr^'^o^S,  .f^Jl  il.'^?' t^^^^^ 
takes  a  greater  amount  of  foes  than  W  fl;  >)^"-e  a  sheriff 
the  Act  he  is  entitled  to  rocoivo  an  dl  fL  r  ^'^''^^^'"'1^0  under 
order,  by  consent,  tho  aniount  of  h  I  c5a  m  i  '^e/"'^?'.?  ^'''>'' 
cannot  compel  him  to  pay  tho  costs  ,f  ffv  •  ^'"'^T'^'l^  ■^'^*'  ^'""'t 
which  only  apphes  to  cales  wC^  the  f^v  r"  '7^^^'^  ^^^^  «o<^tion. 

^.  :i  Laicash^r:^!^"^,;^:;;;/!;;;,!^;-?"^  «^  th^:s,^iLc 

au<l  ho  entitled  to  the  like  ite"an  '^"."'V''"^'  "^''"'''  '^''^'^  ^^^<^ 
out  of  the  Court  of  Comiuorr  on.  ?f  T  °  "P™  P''"''^^^  ''^''^^S 
Court  of  Pleas  at  Durham  cspocth^i?  r  ff?''*!-  ""I^  "^'''  «^'  «^^ 
be  allowed  under  the  autho  itrof  this^  Act  to  sb  ^T  *"  ^™°  ^'^'^^ 
-ng  from  tho  superior  CouL  i^^^:trZ  StVhS 
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Ciup.  VTI. 


Costs  of  com- 
plaint. 


Con.pl  aint  to 
he  inatlc  be- 
fore lost  day 
of  next  term. 


Fees  in  Lan- 
caster  and 
Diu-ham. 


'  i 

m 

1 

1 

]         1 

•  1 

1 

i 

W  See  Cm'ku'i^  v.  Jhrd,  1  Dowl. 
->.  S.  ,00,  per  Cuhriib/c,  J. 


N.  S.  752. 

-vV.'-'  /,'"/'''''«•'''  '^■-  -»'■'•«',  1  Dowl.  N.  S. 
<•)-.  Jlo/mcs\.Spnrkc',Vl(i  B  21'^ 
iiut  .si;e_7;yn/,.  V.  Hutchbwon,  9  Ir.  li! 
u.  ij.  (0 — Q.  B. 

(y)  See  Jud.  Act,  1873,  s.  ■::.    And 
Q.  B.  U.  10.  '  '' 

{:)  Vio-lewia  v.  Bird,  sepra. 


.fill! 
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Part  I. 


Sheriffs,  Under-sheriffs,  Sheriffs'  Officers  and  Sheriffs'  Fee». 
Pourt  of  C.mmon  Picas  at  Lancastor  and  Court  of  Pleas  at  Diirhamfrt) 
rcspecti    .1   ,  01  a  .l;,o  ^Vestininst.r,  bIu.II  have  thoHamo 

of  ono  ot  tlio  ^''I'' V    ,,,,.'  .;th  ieHi)oct  to  offoucoa  apinst  this  Act 

''''^:'v::.:::'is^ti^i^^^^t  of  coupon  piea.s  at 

upon  P»^"-^'^f,J"')V„'  ^",t  „f  Pious  at  Durham  roHpoctivoly,  as  aro 
KnlSorotven'to  tt  Courts  at  Wcstnjinst.,r  respectivoly  in 
rospect  of  proc  ess  issuing  from  those  Courts.  

(«)  The  j  uriHdiction  of  these  Courts  is  now  transferred  to  tho  High  Court  of 
Justice  (see  auto,  p.  4). 


•  i  ''I 


(    30    ) 


CHAPTER  VIII. 

SOLICITORS  AND  ARTICLED  CLERKS. 


SECT. 


PAGE       SECT. 


vjion 


I-  ^!fZt  ^!'«f' '^«<*  o^fo....     .1.     I    3.  Soneitors   "7^ 

2.  Arttcied chH-o 41  |  i.  Tou>,j:,ents:: ://///.:::  m 


.'        '!■     ■ 

Sect.  l.-Oeneral  Enactments  as  to  Solicitors. 
Ekfore  tho  J.ulicaturo  Actn.  a  person  aj.pointed  to  act  for  a  partv 
muu.■^et.on,na  Court  of  co,M„um  lawwan  cuIIcmI  an  attor.U  M 
Ilio  term  ..,/,ator  as  boforo  tho.o  Acts  c<,n.n.onlv  vuuhnltoZ   S 
ff  ;':S;SSl!  &c:'"'"''  P^— li"gH  m  Equity  court.,  ts 

]!v  tho  JuMre  Act  1873,  s.  87,  "  From  and  after  tho  00m- 
moucomentol  this  Act  all  persons  admitted  as  solicitors,  atto  Z^ 
orproctorsof  or  In-lawenipowered  to  practise  in  any  cC-t  the 
.lurisdiction  of  winch  is  hereby  (/,)  transferre.l  to  tlie  lliffh  Court 
ot  Justice  or  the  Cour  of  Appeal,  shall  be  called  solicit  fs  of  he 
Mipromo  Cour  and  shal  be  entitled  to  tho  same  privileC  and 
be  subject  to  the  same  ..bli^^utions,  so  far  as  circumstances  S 
pmuit,  as  It  this  Act  had  not  passed;  and  all  persons  Jfrom 

nnc  to  time  it  this  Act  had  n.,t  passed,  would  Lave  been  entS 
to  bo  admitted  as  solicitors,  attornej-s,  or  proctors  of  or  been  by  law 
.mpowerod  to  practise  m  any  such  Courts,  shall  be  entitled  to  b^ 
lulnuted  'ncl  to  bo  called  solicitors  ot  the  Supreme  Court,  and 
slmll  be  adraitt(Hl  by  the  Master  of  the  Rolls,  and  shall,  as  fai  is 
crcimstancos  will  permit  be  entitled  as  such  solicitors  t^  the  same 
S"wS''(c)         "'■'''  *'"'°  obligations  as  if  this  Act  S 

"Any  solicitors,  attol•neJ^s,  or  proctors  to  whom  this  section  applies 

mil  b)  deemed  to  bo  officers  of  tho  Supremo  Court-  an  I  thS 
Court  and  the  High  Court  of  Justice,  and  the  C«S  of  Apnea 
respectively,  or  any  Diy,.,on  or  judge  thereof,  may  exercise  the 
snmoiurisdictionin  respectof  such  solicitors  or  attorneys  as  any 
onoo  her  Majesty's  superior  Courts  of  law  or  equity  ini-ht  i.ie- 
vious  y  to  the  passing  of  this  Act  hayo  exercised  iil  rospecf  of  any 
sohcitor  or  attorney  admitted  lo  practise  therein."  ^ 


Chap.  VIII. 

Solicitors. 


Transfer  of 
jurisdiction 
over  solicitors, 
&c. 


li   5 
11    ' 


f 


{1)  Co.  Litt.  51  b ;  Com.  Diff.  At- 
tonicy,  A. ;  9  Co.  75. 

(4)  See  auto,  p.  3. 

{<■)  By  10  &  41   V.  c.  25,  s.  17, 

Any  solicitor  may  practise  in  all 
Courts  and  before  all  persons  having 
or  cxfrcisiiij:  power,  authority,  or 
junsJicfioii  iu  nuitters  ecclesiastical 
mKiipl'ir.d,  flwl  sha'.I  Iw  deemed  to 
be  diUy  qualified  to  practiso  and 
may  practise  in  all  matters  relating 


to  applications  to  obtain  notarial 
faculties,  and  generally  shall  have 
and  may  exercise  all  tho  powers  and 
authorities  and  shall  bo  entitled  to 
all  the  rights  and  privileges  and  in.ay 
lultil  all  the  functions  and  duties 
•ivliich  ap])ortan  or  belong  (o  tho 
olhco  or  profession  of  a  nroctor, 
whether  m  tiiu  provincial,  diocesan, 
or  other  juiisdictions  in  England," 
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Paht  I. 


: 


' 


Stat.  G  &  7 
V.  c.  73. 


To  what 
clerks  tho  Act 
not  to  oxton'l. 

Solicitors 
to  whom 
Act  is  not  to 
extend. 


Solicitors, 

By  iho  JiuJifature  Ad,  1875,  s.  14,  "WhoronB  unrlor  sect.  87  of 
tho  principal  Act,  solicitors  nnd  attoriioys  will  after  tho  coiuiucncc- 
mont  of  tlmt  Act  bo  called  solicitors  of  tho  Supreme  Court :  lie  it 
thorotoro  onacteil  that — 

"Tho  registrar  of  attorneys  and  solicitors  in  Enfflund  s'mll  ho 
called  the  rejjistrar  of  solicitors,  and  the  T,ovd  Chief  Justice  of 
England,  tho  Master  of  the  Koils,  tlie  Lord  Chief  Justice  of  tho 
Court  of  Conunon  I'k  ;k,  and  tlin  Lord  (^hief  liaron,  or  any  two  of 
them,  may,  from  time  to  time,  by  regulation  athi])t  any  enactments 
relating  to  attorneys,  and  any  declaration,  certificato,  or  foiin 
required  under  those  enactmon'ts,  to  tho  solicitois  of  tho  Supremo 
Court  under  sect.  87  of  the  prini'ipal  Act." 

By  the  Judicature  Act,  1881  (14  ,fc  45  V.  c.  (!8),  s.  24,  "  Tho  powers 
which  by  an  Act  passed  in  tlie  session  of  tlie  sixth  and  seventh  years 
of  her  present  Majesty,  intituled  'An  Act  for  consolidating  and 
amending  several  of  tho  Laws  relating  to  Attornies  and  Solicitors 
practising  in  England  and  Wales,'  and  by  sect.  14  of  tlio 
Sui)remo  Court  of  Judicature  Act,  1875,  and  by  tho  Solicitors  Act, 
18(iO,  and  by  tho  Solicitors  Act,  1877,  and  bv'any  Act  amending 
the  said  Acts  respectively,  are  vested  in  tho"  Master  of  the  liolis 
jouitly  with  tho  Jjord  Chief  Justice  of  tho  Court  of  Queen's  Iknicli, 
the  Lonl  Chief  Justice  of  the  Court  of  Common  Pleas,  and  Hm; 
Lord  Cliief  Uaron  of  the  Court  of  Exchequer,  or  with  any  of  them 
or  jointly  with  tho  Presidents  of  the  (iueen's  JJench,"  Conunon 
Pleas,  and  Exchequer  Divisions  of  tho  High  Court,  or  with  anv  "f 
them,  shall  henceforth  be  vested  in  tho  Master  of  the  Polls,  witli 
the  concurrence  of  tho  Lord  Chancellor  and  tho  Lord  Chief  Justi((^ 
of  England,  or  (in  case  of  difference)  of  ono  of  them,  and  anvtliin" 
re(|_uired  by  Uio  said  Acts  to  bo  done  to  or  before  the  said  Loid 
Clnef  Justices  and  Lord  Chief  Paron,  or  tho  said  Presith'iits  jointlv 
with  tho  IVraster  of  tho  Polls,  mav  ho  done  to  or  before  the  Master 
of  tho  Polls,  tho  Lord  Chaucellor,  and  tho  Lord  Chief  Justice  of 
iiUgland. 

"  Provision  may  bo  made  bv  the  AFaster  of  tho  Polls,  with  tho 
concuiTonco  of  the  Lord  C  iiancollor  and  tho  Lord  Chief  Justice  of 
England,  or  (in  case  of  din'erence)  of  ono  of  tliem,  for  tho  care  and 
custody  of  tho  Poll  of  Solicitors  after  tho  abolition  of  the  ollice  of 
Clerk  of  tho  Petty  liag." 

,.  P"  f''^^^^"  ^  '^'  '   ''•  ^-  "'^  (l«»«««l  22nd  AKMst,  18i:i),  intituled 
An   Act  lor  consolidating   and   anii'nding    several   of   the  laws 
relating   to   attornies   and   solicitors   practising    in   England    and 
Wales,    consolidates  tho  statutes  and  laws  relating  to  solicitors. 
Py  sect.  1,  certain  Acts  and  parts  of  Acts  are  rejjoaled  ((/). 
By  sect.  4(i.  ''  This  Act  does  not  extend  to  tho  examination  of  tli.t 
clerks  ot   the  Petty  Bag  Oflice  or  of  tho  clerks  of  the  (iueea's 
ooroner  and  attorney  in  tlio  Court  of  Queen's  Bench  for  tho  time 
Doing. 

By  .sect.  47,  "This  Act  does  not  extend  to  the  cxami-i  ition,  S:c.  of 
any  persons  ai.pointed  to  be  solicitors  of  the  Treasury,  Customs, 
Excise,  Post  Oiiice,  Stamp  Duties  or  anv  other  branch  of  her 
Majesty  s  revenue,  or  to  the  solicitor  of  the  City  of  Londcm,  or  to 


o  BVh'im'  ^"'''  ^  ^•^^-  ^^^'-  ^"^  ^-  J*»<i<>-'<  14  L.  J.,  Q.  B.  245; 


Oeneral  Enactments. 
tho  assistant  of  thoconnf-nfnv+i,      «■  •       . 

mg  tlio  s,n!,ul„v  number  oulyTi  1  ox    S'  '"'/^ '^^••''•.V  Word  iinpoit- 
porsons,  niatt(>rs  or  things  ?h    •?.    „«  "'"'  ^"  "1'1'1'«1  to  sovoral 

'""1  every  word  i.Mju.rt  n  ^  t  ^o  ,  2^/ ''"°  r'''"V'  "'''"^■''  "'•  tliin 
npi-hedto  one  person,  urttioj''''"^'''"',;'''''"  «-^t«nd  and  bo 
i""tters  or  tl.in-s,  and  evorv  wm  •  ^'  "'I'"'''  "'^  ^''^eral  persons 
only  s].ull  extend  ^md  bo  Si^  '  .  'S'^'""  <!'"«-.<// J  ;::^l 
the  word  ';,.,...,,'  ,,,„ii  Jxieu  to  o^  l"'''^'"-'''''"'''^-  '""l 
CO  oj,nato,  inunieipal,  civil  o  edesS  e 'I'^i. ''"^'^''•/''''P"''''^"  «»' 
well  as  an  mdivi.Iual:  u.de.ss  Lain  ,?/;;,  "^'"'"^"'^  °  «'•  h"1<^'.  as 
otherw.so  specially  provi.le.l,  or  thJre    o  ^IT^  '^  "resaid,  it  bo 

1 Y  5^'i^Vii-  ^-  ''''  '■^'''^-  «  '^  7  .-;  e.  73  ;  7  ..  8  I":  c.  8G ;  and 

w.nl  'attorney'  shall  mean  attorn,  vi'  ''''  '^^""'^^''"ction,  the 

Courts  of  law  at  AVestmi  ier    o         tbn  P  '"  1""^"  "^'  ^''"  ^"P'^ri-" 
of  the  Countv  Palatine  of  J  •,»„./  .  i  *Z,'""'^  "^  Connnon  Picas 

County  Pah:  ino  of  DuiS,  n  ?  '  "',  "*  ^^"'  <  '"'""t  of  i'leas  of  thn 
citor  of  thp  High  Coir  "  Ch  ncer^l;:'''^''']'' '  ^^^'^^  '--  «oIi! 
in.™  Kegistrar  of  Attorneys  ami  S.lli.^^  ""'"'"il  ^^^f?''^'''-'"-'  nhall 
l^oll  of  Attorneys  and  S(,l  ciV'  ^  kL'^;'^^!;"■^^  ^ho  expression  '  the 
thu  IJoll  or  Look,  IJolls  c^ !  3"  ^*  J'  ^'  ^^^  «o^'istrar '  shall  moan 
I'v  the  «  ,6  7  V.  c.  73  the  1  ^^V  fv  ^V""™'^^/^  "»'l  >S.Iieitors,  wlS 
expn^ssion  ^ ^^  U.^hZ^f^^:^^\^^  to  Keep;  .^^"JS 
ponded  Society  of  Att-.n^eys/solid  ,,  "'^J ''f '"•^'^''  'tJ'oIncor- 

onnbhng  any  person  other  than  an^Tto rrl      '^''■,""-?*  "^  ""-Vwiso 
J-;;;l  or  otherwise  act  in  rolSir^^S/^irilSt^-;-: 

tofrether  us  one  Act."' '    '  ' '  '•  '^'  «o^  t^s  Act  shall  bo  construed 

F<  p.  120. '  ^"  "^"^  ''^-'mnoration  of  solicitors,  is  notic'od' 

%10,l-  41  V.  r.  25    <!    I     «<T1.-     A   .. 

g».,  .Th. «„,«„„■  A  i.  ,„G;?„t  ,r;:  »-"!?• ':; «"  „,,,.. 
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Chap,  vm. 

Interpretation 
clause. 


23  &  24  V. 
c.  127. 

Iiiteii)retation 
of  terms. 


revisions 
eiiiiblinfrothrv 
tliau  attoruoy.i 
to  act. 


Act  to  e.ifoiul 
toKiigland,&c. 
C  ^\  7  V.  c.  73, 
andthisAct 
*^o  be;  as  one. 
33  a  34  V. 
c.  28. 

The  Solicitors 
Act,  1877. 

Short  title  and 
construction 
of  Acts. 


Eftont  of  Act. 

Conimonco- 
ment  of  Act. 
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!  s,^ 


',r, 


i    I 


I    i 


Pabt  I.. 


Intcqirotiitiou 
of  terms. 


Council  of  In- 
coriiornted 
Law  Socii^ty 
niny  net  ou 
Lflmlf  of 
Society. 


Authentica- 
tion of  regula- 
tions and 
other  docu- 
ments. 


Construction 
of  enactments 
referring  to 
attorneys  and 
exaininatious. 


Solicitors, 

on  tho  passing  thereof,  and  for  all  other  purposo8  camo  into  opera- 
tion on  tho  Ist  (lay  of  Jannary,  1878. 
15vs(-(t.  4,  "InthisAct,—  ,„,     „     .  .    ,  .m, 

''  Tho  InconKnatecl  Law  Society  or  '  Tho  Society  moans  Tlio 
Sorioty  ot  Attorneys,  Solicitors,  Proctors  and  others  not 
bein^''liarri8toi8  practising  in  tho  Courts  of  Law  and  E(iuity 
of  tho  United  Kingdom  :'  .    ,  x  j-    . 

'  Solicitor'  nioniis  solicitor  of  tho  Supremo  Court  of  Judicature 

in  iMigland :  •     .-       •  , 

'  r'-eliiuiiiary  examination '  m-nins  an  examination  in  goncrnl 
IcKowlodgo  of  persons  becoming  bound  under  articles  ol 
ck'ikship  to  sohcitors: 
'  Intonuediato  oxjimiiiation '  moans  an  examination  of  persons 
bound  undtT  articles  of  clerkship  to  st)licitoi's,  in  (irdcr  to 
ascertain  tho  progress  made  by  such  persons  during  tlicii- 
articles  in  acciuiring  tho  knowledge  necessary  for  rciidfiiiig 
them  lit  and  capable  to  act  as  solicitors  : 
•rinal  cxaniiiiation  '  nicaiis  an  examination  of  persons  apply- 
ing to  be  admitted  as;  sidicitors,  as  well  toiuhiiig  the  articles 
ami  service  as  tho  litness  and  capacity  of  such  persons  to  act 
as  solicitors,  in  all  business  and  matters  usually  traiisiu  ted 
by  soli(  itois,  and  includes,  where  any  allegation  is  made  by 
the  registrar  of  sulicitors  as  to  the  moral  unlitness  ol'  any 
such  person  to  be  an  oHii'or  of  tho  Su]»reme  Court,  an  in- 
(piirv  into  the  trutli  of  such  allegation." 
I5v  sect.  "lt»,  "  All  rules  and  regulations,  acts,  matters  and  things 
respectively  authorized  or   re(iuired  to  bo  made  or  done  by  tlu! 
iiicoilioiatid  Law  Soci(>ty  under  or  in  ip-'suanco  of  this  Act  or  u( 
'  The  Solicitors  Act,  KS  b'J,'  or  ol'  '  The  '  ors  Act,  ISOO,'  or  lUidei- 

any  orders,  rules  and  regulations  made  mianco  thereof  res])ec- 

tiv'ely,  may  be  made  or  done  by  tho  codncil  for  tho  time  being  of 
the  society  on  behalf  of  the  society." 

By  sect.  20,  "  All  rules,  regulations,  certificates,  notices  and  otlior 
documents  made  or  issued  by  the  Incorporated  Law  Society  I'oinny 
])urposc  whatever  may  be  in  writing  or  print,  or  partly  in  wiitin? 
and  partly  in  print,  and  may  be  signed  on  behalf  of  tho  society  liy 
the  secretary,  or  by  such  otlier  otlicer  or  ollicers  of  tho  society  ;i:< 
may  bo  from  time  to  time  prescribed  by  tho  council." 

liy  sect.  21,  "All  enactments  referring  to  attorneys  which  aw  in 
forco  immediately  after  tho  coming  into  operation  of  this  Act  slmll 
bo  construed  as  if  tho  expression  '  solicitor  of  the  Supreme  Court' 
were  therein  substituted  for  tho  expression  '  attorney,'  and  iiU 
enactments  relating  to  tho  examinations  of  attorneys  and  solii  iters 
which  are  in  force  immediately  after  tho  coming  into  ojieration  of 
this  Act  shall  bo  construed  as'  relating  to  tho  examinations  to  bo 
held  in  pursuance  of  this  Act." 
Sect.  23  repeals  certain  enactments  and  regulations. 

We  shall  now  proceed  to  consider  the  subject-matter  of  this 
Chapter  in  tho  following  order  :— 

I.  AllTICLED  Clkrks. 
1.  The  Binding  and  Serrice—Rrainiuatioiis. —V^ho  to  bo  bound,  and  in  what 
cages,  44 ;  to  whom  tr>  he  bound,  48  ;  Preliininury  oxainination,  4S ; 


f 


Oenentl  Emtdmenta. 

de«troyod,  .02;    articles   to    ^    "„Wrc7,TM  ^'i^  ■"'■*''''^-^  '««»  »r 
ruptoy,  .^c,  68;  rof uudiu  " ^  u„      y^•  l'r'"» 


,     ^     „  II-   SOUCITOBS. 

1.  7/(e  Etn-oliiunt  of,  7c. 

2.  7/^  Certijicte  and  rmcwal  thereof,  Ti 

3.  Unqualified  Penous  aeting  ,,.  Solicitors,  88. 

5.  7'AnV  2V.;.^„,,;,<  ;„,/  >,„,;!"'„  "'J;f  ■^"^.'"'"''  l"-'«-"^^r,  98. 
niJ ;  how 
nutliority 


"o;/me„t  „»d  Duties   00 -_T}„.  .i   ,;-/— ""^''  ""• 
appointed  a.u    w Li;  Vo         f  *''''^'  ^'\?°.  ""^  Jofend  by, 

^"thonty,  105;  ^vI"l.    so  I7f' ,  ?  ''  '"''"*^'*'  '""J  "^^^tinff 

u-euco,  1 U  ;  «tntinK  whether  writ^s'f'.'  "V  '"''"'  ''"^^^"  f"''  "^'f,'li- 
115;  liabilities  of,  to  thh-d  mi t  OH  T"  7''^'"'  '""'  """"-'"*  firm. 
!.y  application  to  the  C  urt^,!.- jud  jo  '/iS"*'^'''-''"*''  "'^■''-  ""dertakiug^i 
Wir   liills  ,.f  I '...,.     1,:.,.      ..         «"-•  "•^• 


of,  109;  deiithof.'lll'; 

tfeuco,  111 

1 

1 

•'ill;  131  ;  .^o„:,iiH;;:^^^^'  -{;;,»  ^-t-.  120;   the  delive..;  if'ii^ 


■/|.''>/^/*,  Ihmedies,  ami  other 


charging  ""IcT  on  propo  ty  nH^overXr/.r  ""^";'"  *'"'■  »»"'    I'^^J 
of  docunents,  .nonies,  &c.,  170  "   P'-eservod,  IGO;  delivery  np 

off^ixxtyfor  Misconduct,  Ac     17(!  _«„.„„ 

"t'T7?.'SS'"V""'^'^-'^-^^'^i"^^ 

■l,!''.,.f '^..'''-l'P"««  or  unHkUfulnc8«.     .so '.'/." 


(.  Siimmarii  Hcmedy  against,  fo, 
by  application  to'"' 

yrosH  iniaconduet    177-    f..i.  ,.,    i-  « 

;.H.lieation  ho.  Ld^'^ni'^oSS'o.:^  "S"''^*^^" 


IW;    tho 


m.  Agents  to  Solicitoes,  p.  185. 
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Chap.  Vlil. 


n" 


ir. 
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Paet  I. 


m 


For  what  time, 
&c. 


f  ,h 


Where  persons 
have  taken 
def^rees  at  _ 
certain  Uni- 
versities. 


Solicitors. 


I.   AUTICLED  ClKUKS. 

1.  The  IUikUikj  and  Service — Examinationa. 

2.  The  Athnissiou. 


1.  The  binding  atid  Service —Ki-uminadona. 


PAOK 

IHio  lo  be  houml,  and  in  n/iat 

('(I.VH   *■* 

Tu  uhiim  to  III-  Imuml 48 

VriUminnrii  l'.xnini)iiilion     ....  48 

The  Jrlicld  of  Clei-lcship '48 

The  Tii-m   49 

Stamp  on    49 

J/Hildiit  of  T.xfctttion,  and 

Eniolnunt  of 50 

Enrolment    u'hive    Afticlcs 

lost  or  destroyed 5- 


I'AdK 

Articles  of  Clerkship — oontiuitcd. 
Articles  to  be  entered  Inj  the 

ItegUtrar    .'iS 

The  Snrice    "),■! 

Freak  Service  in  Cane  «/ 
Death,  J.eavin;/  off  Prac- 
tice, Jinnkniptei/,  ijc.    . ,     ,58 

liefiinding  Premium ,09 

Examinationn     Gl 


Who  to  hi'  hoHud,  and  in  what  fcMcs.]— Tlio  0  «f;  7  V.  e.  7;i.  s.  '.', 
onuits  that  no  piTsou  ^sllull  act  as  a  tolicitor  unless  ho  has  been 
admitted  and  eiinilled  as  such. 

By  sect. ;{,  "  lOxcejjt  as  hei'einaftor  mentioned,  w>  jjorson  (()  sludl, 
froin  and  after  the  passing'  of  tliis  Act,  be  capable  of  bcin;,'iidiiiittcil 
and  enrolled  as  an  attorney  or  sohuitor,  unless  such  person  slndl 
have  beim  bound  by  contract  in  writin{j;(,/)  to  8oryo  as  clerk  fur 
und  during,'  the  term  of  live  years  (»/)  to  a(/()  practising  attoi'iiey  er 
solicitor  in  Kn.irlaud  or  Wales,  and  shall  have  duly  served  umlcr 
such  contract  for  and  during  tho  said  term  ()f  five  years,  and  iilso 
luiless  such  pca'son  shall  after  (/)  tho  expiration  of  tho  said  term  u[ 
five  vciirs  havo  been  examined  and  sworu  in  tho  manner  herein- 
after directed"  (/.). 

Jiv  2;{  if'  '24  V.  c.  I'iT,  s.  2,  "  «.  7  of  (>  <f'  1  y.c  ,,i,  shall  be  repcalwl. 
andany  persim  having  taken  tho  degree  of  liachelor  of  Arts  or 
Bachelor  of  liaws  in  the  University  of  Oxford,  Cambridge,  Dublin, 
Durham,  or  Loiuion,  or  in  tho  (Queen's  University  in  Ireland,  w 
the  degree  of  Bachelor  of  Arts,  Master  of  Arts,  Bachelor  of  J^iiws, 


(()  To  whiit  dorks  this  Act  docs 
not  extend,  see  s.  I().  ante,  ]).  10. 

(  /■)  .See  /■•>  p.  Adanm,  4  Ch.  D. 
39  ;   lO  L.  J.,  (h.  I'i. 

(v)  As  to  tlie  ecinputation  of  the 
time  wlii'ii.  by  the  articles,  the  clerk 
is  to  serve  for'tive  yciirs  ne.xt  ensuing 
the  (hite  thereof,  »ee  lie  Ellin,  5  L.  T., 
N.  S.  CiSCi. 

(A)  Binding  to  a  finn  of  two  was 
held  t,'ood.  /"  re  Holland,  L.  U.,  7 
Q.  B.  297,  41  L.  J.,  y.  B.  itl. 


((•)  See  'i.")  &  24  V.  c.  127,  s.  I:', 
wliere  term  I'xjiires  in  viiciifidu. 

[l,)  Tlie  latter  part  of  this  section 
contains  a  jjrovision  enaliliiijj  attor- 
neys of  the  Courts  of  CoiMiiioii  I'Iim- 
of  the  county  jialatiue  of  I,;nii;istii', 
and  of  tho  Court  of  I'le.is  of  tin' 
countj'  palatin  of  Durliinii,  to  take 
articled  clerks.  As  to  tlu'  jurisdictinii 
fornuTly  vested  in  these  Courts luiiij: 
transferred  to  tho  High  Court  of 
Justice,  SCO  uute,  p,  J. 


or  Doctor  of  L.i\^ 

efsilch(l,.-rc(..,  b 
haying  taken  sue 
t'lH  Act,  Iias  b..ci 
clerkship  to  a  prai 
years,  ami  lias  b 
•i -f-  ■  ''.  r.  T.i,  .„„ 
attorney  or  soljcif, 
exceeding  (,ny  y^>^ 
sebcitor  Ju  th(^  ))„ 
peiicitor,  ..itli,,,.  ly 

tlic  ].frmis.si()n  ot's 

to  liave  been  good 

sail  term:  and  win 

■'■"'  "t  any  (inio  n 

atore.Nud  l(,r  (iy,,  y^ 

"'■■^uch  ter.,1  in  sun 

iHrii  bound  f(.r  th 

sworn  a.s  afore.sajd, 

liis  articles  of  clor] 

may  be  bound,  to  t 

l;'ik--hi]),  bo  admitt 

where  such  coii.s.nt 

tlii.s  jirovisioii  by  tli 

and  eiu'olled  as  afor 

to  havo  dotorminod 

time"  (lit). 

%  )<»  .I-  41    I'.,.. 

jlench  Divi.sion,  fl,o 

J'lvi.sion  of  the  JliH, 

w  any  thwo  of  thei 

make  und  from  time 

tliat  any  jierson  Juiv 

Tiisitie.s  of  t)xford.  C 

the  (iiieen's  Universi 

Notland,  or  in  the  c 

miiversity,  cdlogo  or , 

Miiilt  m  sueli   roguh 

N'licitor  after  sorvico 

•solicitor  for  fho  term 

use  a  less  term  of  Horv 

liy  the  ]{eguhitions 

Ii<;?.;i,''Anyp,,..sonT 

w'ore   Moderators   at 

'/"il''''<If,'o,  or  tho  oxj 

i-'inliaui,  or  who  has  j 


iiiiiiiii-^ 

tllr    MTliMssKni  „t  ^,,,.1,  „,,      '  "-^   ^tlJ)Uliltl()il  in  such  „,.(i,.|.,      "".'."r 
tii"  (^...cu'a  Uiiivorsi  ?;„,£'•  ^^r'"'.'  •'^'"•Jiam  <„•  Lon  im,   , .  ' 

iiiiilil 


''•Wi'ofllA    fii-  M   A    ""^  t''K<'ll  till! 

fas  uot  (.utitlml  to  tT-  1       X!    '•  ^-  *'• 
wtion.  *^''-'  '"•■'"'at  of  Uiis 


-15 

;l 

iir. 

nftor  four 
years'  service. 


A.A«;XVSr  r'""^•'•^"""«■■ 
j;is,  ^^*- ^"  > -«  L.  J.,  Q,  jj, 
('0Sce23&24V.c.l27,«.6. 


* 


!:} 


II  I ' 


I! 


ff 


1 

^ 

1 
1 

fiilijj, 

' 

'  jji 

L 

i 

■ 

4(\ 


F!i>licilort. 


Taiit  T. 


7    I 


J ;: 


liiiviii<;  Imtii  lit 
t\w  b.'ir  iiiuv 
1)1'  iiiliiiitti'il 
aftrr  tlnco 
yciirH'  8(;r- 
vico  (o). 


Persons 
hiivinn  been 
clerks  to  Koli- 
citors,  \'('.  f(>r 
teu  y(!nrs  may 
bo  u(lmittu<l 
after  tlireo 
years'  service. 


iiiiti.m  ftt  tlio  T^nivnrsity  of  T)nliUn,  or  tho  Mntrinilufiori  Tlxaiiii- 
iiatiiiii  at  till'  IJiiivtr.-iity  ol'  l.niiiliin  (l)i'iii^  jiliirnl  ill  tlm  liivt 
(liviMion  of  HiH'h  Miitriciiliitinn  lOxaiiiiiiiitioM).  or  tliii  liC^cal  StiuUnits' 
lli;;lu'r  Mxiiiiiiiiatiuii  in  tho  Owoii'h  Collup-,  Miuichi'Mtor,  may  Im 
adiiiitti'il  and  fiiMilli'il  ih  a  Holicitor  after  wrvii'ii  iimliT  articlo8  of 
clt'iksliip  to  a  j>ni('ti.-iii;;  Holicitur  for  a  ti-nn  of  four  yoars." 

IJy  '_'.{ if'  21  I',  c,  127,  ».  '<i,  "  I'lvory  ihtsou  wlio  lias  hci'ii  calli'd  to 
till)  dt'^frcc  of  Utter  llarristcr  in  l-hi^^laiid,  and  who,  hcforo  lu'comiiiij; 
Riicli  banisttsr,  has  boon  bound  by  contract  in  writiiifj;  to  sorvo  a-<  a 
clerk  ior  tho  tiu'ni  of  fivo  years,  or  who,  after  ci.'asinjj;  to  be  u 
barrister  h:»s  boon  bound  by  contract  in  writin.u:  to  serve  as  a  clerk 
for  tlio  term  of  tlireo  yours  to  a  practisiuf^  attorney  or  solicitor,  iiml 
lias  in  either  of  tho  said  cases  contiuut^d  in  such  sorvico  for  tin- 
term  of  throe  yours,  and  during  the  wholo  of  such  throo  years 
served  in  such  niaiunn'  as  is  hereinboforo  rec^uired  in  tho  casenf 
persons  who  liavo  tr.ken  degrees  in  tho  said  Universities,  ami 
having  boon  examined  and  sworn  as  aforesaid,  after  tho  exiiiratinii 
of  such  term  of  three  years  (tho  examination  and  sweiiring  takiiii; 
jdace,  iu  tho  first-mentioned  case,  after  tho  ju'i'sou  lias  coasod  to  be 
a  barrister),  may  be  admitted  and  enrolled  as  an  nttornoy  or 
solicitor :  provided  always,  that  in  tho  case  of  any  such  person  as 
aforesaid,  who  has  been  bound  for  live  years,  it  shall  bo  nocess  try 
for   such  term   to   bo   detorminod   with   consent,   us   liereinbeferi' 

1)rovided  in  tho  case  of  persons  liaving  taken  degrees,  who  may 
iiivo  been  bound  for  iivo  years  before  tho  passing  of  this  Act." 

IJy  sect.  -1,  "  Any  jiiTson  who,  either  before  or  after  the  passing  of 
this  Act.  shall  for  thi-  term  of  ten  years  have  been  a  hoiid  jhk  ciiik 
to  an  attorney,  solicitor,  or  ]»roctoi',  or  attorn(>ys,  solicitors,  or 
proctors,  and  during  that  term  .shall  have  bi;en /«*((f/y((/»M'ngagi'tl 
in  tho  transaction  and  performance,  under  tho  direction  and 
suiierintendenco  of  such  attorno}',  solicitor  or  proctor,  or  attur- 
ueys,  solicitors,  or  jiroctors,  of  such  matters  of  business  as  are 
usually  transacted  and  iierformed  by  attorneys,  solicitors  (yi),  ami 
proctors,  and  who  shall  ])i'oduce  to  the  examiners  satisfactmy 
Qvidenco  that  he  has  faithfully,  honestly,  and  diligently  si'rved  as 
Siich  clerk,  and  who  after (7)  the  expiration  of  tho  said  term  of  tin 
years  has  been  bound  by  and  has  duly  served  under  artiili-s 
of  clerkship  to  a  practising  attorney,  solicitor  or  ]iroctor  for  tlu' 
term  of  Www  years,  and  has  boon  examiiUMl  and  swoi'ii  in  iiiamicr 
diroct(!d  by  (5  it'  7  I',  c.  7;J,  and  by  this  Act,  may  be  adiiiitteil  and 
enrolled  as  an  attorney  and  solicitor  or  jiroctor,  and  service  for  any 
jiart  of  tho  said  term  not  exceeding  one  year  with  the  Loinldn 
agent  of  sueli  attorney  or  solicitor  or  proctor,  in  the  jirdpcr 
business,   practice  or  employment  of  an    attorney,    solicitor,  or 


(0)  Ah  to  the  adiiiissiou  of  a  l)ar- 
rister  of  uot  Icsa  tliaii  five  years' 
staiiiling,  sue  40  <fc  41  V,  c.  2'),  s.  12, 
post,  1).  (H. 

{p)  VVliero  a  boy  of  fourtccu  en- 
terea  the  Bcrvico  of  a  solicitor  as  a 
salaried  dork,  and  liaviii}?  served 
coutinuoiisly  for  nine  years,  was.  in 
i(flioraii('0  of  this  statute,  iirticled  for 
five  years  and  served  for  four,  it  was 
held"  t:i:it   h-.;  v.a.n    f'litith^l    to    the 


benetit  of  tlio  Act,  and  was  allowed 
to  jiass  his  exaniiiiatiou.  A'c  S/mri/, 
L.  it.,  3  (.1  h.  IW;  37  L.  J.,  Q.  B. 
82. 

(1/)  There  may  be  an  interval  be- 
tween the  ten  years'  service  anil  tliu 
Bcrvico  under  ait ielos.  Jii  />.  I'iisjut, 
33  L.  .T.,  a.  U.  113.  And  the  scrvifo 
under  articles  inay  befjin  licfuio  the 
oxi»iration  of  the  teu  years.  AV 
iSVicr.'V.  uhi  supra.. 


Articled  f'lerha, 

^uch  part  of  tI.o  sai  tm.  a n.T  .  :'''''""  "'"/"''  '^'"■''  "'•^''•'"^  »'-' 
Laving'  .iMly  Horvo,l  fl.r.;„  y  ,!  •'!  ,'  ''^■'^'  >:"'"''•  "'  '""V,  aft,..- 
.'lily,  a.,,1  I.uvin-  1,,.,.,     v    „  '         "'  ' "  '""""•  »'"'  tl"v,.  voars 

t!-™nt  i„  vnit ,  wiS  1 .;;  '1  i::;:;-"v'^  f-v^;''''-  '""''^i"^ 

imn.e.liato  a..t,.nuina,i.i; ':,•',  "..^ii  J;:  S '-  ''V""-'  to  ,1a. 
IS  ^'1  von  as  atoivsaid   „iiil  "...f.  ,i  „.  -  "ii'l  wlicri)  nwcIi  consent 

it;avsaidtia.arKso  Stij;;  J;:;,,'';"''^''''  T}  ;"""i''''i "« 

0.  a-.^'i;;;-  lo'tho^is,''':?;::  ::!:::,;::;r  '":•- -'-itt...!  an.i  onronoa 

Sn.llana.ana^vlH^^     .'i     U^      1,;!1?';''  * '"  ''".T'"'  •-•""'•'■•*  "'' 
"f  tlnvo  y.>ars/an    '  .     1       '^^*^;S^     -licitor  f..,.  thu  Lrn! 

™-ll.'.l  as  an  attonioy  u  ,      1    „i     .  .1  '  •"'''^'  ''"  '"''"'*♦*•''  '""1 

^^'i'l  <"Mn  not  oxc^..,li,y  1^"^^^^^^  j-^'  ''"X  l'''>t  "f  tho 

attainoy  ,.r  nolicitor,  i.i  tho  >",  ,  i  .  ,   .'J;   ,,  ,  ^""!'^""  """"t  "*'  -^^i^'l' 

of  an  attorney  or  ^^-lici  oi     !     or     v    -h'  I'o?'"''  '";>""|'''V""->'t 

mth  tla.  permission  of  suJl,        . .,,  v  •       "".V^''l"''"^i"»-  "»' 

of  tlu.  sai.l  torn.."       ^  '^'™  ""^''''  ^"'^^  "^'t'^'l^s  f"r  such  j.art 

a  na.aher  'S  'ti.o   FaVultx'  'of'\'2  ^'^^''^.^^-^'V  ''"«  ^^^^  admittei! 
wh,.th,.r   before  or  a  te     H.e   „.l     i.  iM"    '^^'"t'^'-l.    '""1  Mho, 

iNTl'JJ.asdnU-serm     „  Icr    w^^^        "     V"?  i^rUloth  A„,,nist 
«Val,.st.,  a  ].r;u.tisi,^\        .  over     l/  .       .    '''V'  '"  ^•'"^'''^■"'  " 

'111.' Kith  and -JTth  sections  nic  r.  -  I'       -.> 

-;in..ieiaicier.s,l::n;;!i;',;--t^^ 
.^'^SxiJ^  ::t  ';ii:r;i::  j  :;,;:-f  -  ^^^  -r-i -.t  i.  of  fnu 

a  .Iwk  t,.  \lul  Mfct.;     oTl^:  ;•' 'he  '  .  ;"';""l-«J';i^  ^vlth  that  o 
petent  to  servo  under  articl.,^  £!  "        '''"''  ''  ""*  '^''"'^- 
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r'li.U'.  VIII. 


I'orsniis  ad- 
iiiitti'd  as 
wiit.iH  to  tho 
siyiift,  \c. 


•  "nbors  of 

'•.   aify  of 
Ad  .ocutcs. 


Certain  officiul 
rlcrks  ex- 
ci'ptcd. 

Ck'rk  must  bo 
of  proper  age. 


W  Uf  Donne,  3  Swaiist.  f)0,  ,i. 

W  /;.(■  ;/.  J!,i/i)iifiii,  (i  (i.  u.  ,s,-,;j. 
HL.J..Q.B.  8!);  2D.  i  UT't- 
-■'J'.  Cvlc,   I   Bougl.  IU:    A.ry,. 


mini,,',  fi.Tiir.  loi(j. 

„    ,.,-.,  ail.!  j.ee  cust-s  post,  p.  ,j  j. 


ii 


;    I 
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SoUciton. 


Padt  I. 


Tt)  whom  to 

bo  lioiiml. 

Solicitors  limy 

Imvn  only  two 

I'li^kM ; 

tnUHt  not  tako 

clerks  iiftor 

(liiicniitiniiiiit; 

jmictico, 

nor  whilst 
clerk  to 
another. 


Wli'TO  a  Bolicitor  took  a  turnkoy  of  tho  Quooii'm  Uotich  TViMoii  m 
an  luticli  il  clfik,  oviili'iitly  lor  tin'  piiipoHi'  ot'  si'ciuiiij,'  tho  hiisiiii'Hs 
of  till'  luisoiiors,  tho  I'ouit  onh'iotl  tho  lutichis  to  bo  niiicuUod^M). 

To  ivliiiiii  to  he  boitiiil.]-']\y  0  it-  7  V.  r.  73.  t.  3,  onte,  p,  41,  it  wilt 
1)0  Kooii  that  tlio  party  to  wlioiii  tho  rh-rk  in  to  bo  liouiul  iiiui^t  bo 
a  luaotixiii^'  solioitor  in  iMiyrlainl  or  Wah'M  (.»•). 

J!v  <>  it'  7  I',  c.  "3,  s.  i,  "  No  attoinoy  or  Holicitor  shall  havo 
iiiori'  tlian  two  dorks  at  ono  anil  tiio  saiiio  tiiiii',  wlio  siiall  bo  buinid 
by  sncii  coiitrai't  in  wrifin;^  an  uroriwuid  tosorvo  him  as  dorks;  am! 
that  no  attornoy  or  .si>lidtnr  siiall  tako,  havo,  or  retain  any  dork  who 
>^hall  bo  liouiul  by  contraot  in  writinj;  as  iil'oiosaiil  alter  siich 
attorney  or  sojieitor  HJiall  iiavo  iliscontinuoil  or  left  otV  jiraetisin;,'  as 
or  carrying,' on  the  business  of  an  attornoy  or  solicitor,  nor  nliilit 
Hndi  attorney  or  soiieitor  shall  bo  retained  or  cniployod  ns  a  writer 
or  eleik  by  any  other  attornoy  or  Hoiicitor ;  and  sur\  ieo  by  any 
dork  under  articles  to  an  attornoy  or  solicitor  foi'  anil  during;  any 
l)art  of  tho  time  that  such  attorney  or  solicitor  shall  bo  so  eni]il()ycd 
as  writer  or  din'k  by  any  otiiei'  attornoy  or  solicitor,  shall  not  bo 
doeniod  oi'  accountod  as  f^ooil,  .lorvit'o  uiidor  such  articles," 

AVhoro  tlieio  arc  two  solicitoi's  in  partnorship,  each  may  havo 
two  articled  clerks  ( //).  Hut  thoro  must  bu  a  separate  bindini.'  to 
cadi ;  and  if  tho  bindiiif,'  wore  to  tho  two  (as  it  mif,'bt  be)  (v),  the 
cleik  wiadd  be  doomed  the  dork  of  eadi,  and  ueitbor  could  havo 
more  than  ono  other  eh'rk  bound  to  him  (if). 

J5y  (>  <t  7  y,  c.  73,  »,  'JH,  "  And  bo  it  cnaetod,  that  no  poison  who 
shall  havo  duly  sorvod  his  derkship  under  aiticles  ui  writiiiij, 
jinrsuant  to  tho  provisions  of  this  Act,  shall  bo  prevented  or 
disiiualiliod  from  bein;,'  admitted  and  eiirollod  as  an  attorney  or 
solicitor,  nor  liable  to  l)o  struck  ot¥  tho  roll  if  admitted,  by  rcisoii 
or  in  consoiiuenco  of  tho  attornoy  or  solicitor  to  whom  ho  may  iiavo 
been  bound  by  such  articles  haviu}?  boon  after  such  service  struck 
olY  the  roll:  provided  that  such  dork  or  person  boothorwisooiitillcil 
to  be  admitted  and  curuUod  according  to  tho  provisions  horoiubiforo 
coutaiued." 

Preliminnry  J'n/iininari/  K.ramiudtions.'] — As  to  this,  Bee  post,  p.  04. 

examinations. 

The  Articles.  T/ie  Artnles  of  Clit/,s/ilp.]-~T\wy  must  bo  in  writing.     (G  <t-  7  V. 

Form  of.  c-  "3,  s.  3,  (intv,  p.  44.)   Hut  no  jiarticular  form  is  re(iuired(/>).  They 


Disqtmlifica- 
tionot'^'(lli(■it(lr 
not  to  (lis- 
qaalify  ]ii'ison9 
who  have 
served  thcui. 


(ii)  Fnizir^x  cii.se,  1  Burr.  291 . 

(.!■)  Ki-  p.  Jhiiun,  5  Q.  U.  rm  ;  13 
L.  J.,  (J.  B.  IIG;  1  Dav.  &  Mer.  103. 

0/)  /-■'■  /'■  Ititilc'i,  !>  B.  &  C.  091  ; 
4M.  &K.  (KKi. 

(--)  ]!>■  llol/inii/,  ante.  p.  4 1,  n.  (/i). 

(«)  /,'.(•  /;.  Jliiiihy ;  Ilv  Jlollund, 
nLi  supra. 

{!,)  i:.f  p.  rnriYsf,  'Hi  L.  J.,  Q.  B. 
131.  Soo  tho  Forms,  Chit.  Fonns, 
i  ami  ().  In  a  case  wlicio  the  do- 
fcmlaiit  hniind  liiiosclf  to  a  boiulon 
solicitor  liy  articles  for  a  tonii,  and 
covcnantid  that  lu'  would  not  at 
tho  cxjiiiation  of  the  term,  or  at  any 
tiino    thereafter,    cither    solely,    or 


jointly  with,  or  as  nRciit  for,  any 
other  jii'i'son  or  pcrsous,  directly  or 
indirectly  practise  tho  husiinss  of  ,iii 
attonioy  or  solicitor  within  tlio  city 
of  London,  or  tho  counties  of  Mid- 
dlesex or  Essex,  ner  directly  nor  in- 
directly act  as  such  attorney  or  soli- 
citor for  any  client  or  clients  of  the 
plaintitV,  or  any  jiartner  or  jiartucrs 
of  the  plaiutitV,  or  for  any  person  or 
jieisons  who  should  have  hccii  a 
client  or  clients  of  llie  ))Iaiiitilf,  or 
any  jpartuer  or  partners  of  the  |ilaiu- 
tirt',  at  any  time  dunn;^  the  tiiiii ;  it 
was  held  that  the  restriction  was  not 
uureasonable,  iiad  that  the  defcn- 


"»•;•*  bo  cxncuto 
''>'  """".  tho  l,.r 
"f '"'1  e.Koeufi„„ 
also  bo  executed 

U.v  «  d- 7  r.  c.  ■ 
onvollod  shall  bo  1 

!«'iv  dotoet  in  the  , 
1"  his  servico  mnl, 
""l;'*s  tho  applicui 
twdvo  months  h- 
I.rovidod  that  SIR 
cnrolmoiit,  bo  will 

ne  T,r,n.]^c,, 
fidl  numlior  of  vo 
i"'l  ^V  t''o,,o„.or 
;'■'/  INm)  tho  so, 
ri't'Koneil  as  jiart  of 
cisos  Jir,-  ,,„„.^  i^  ^ 
>yi,antr.)  'j'hrv,-  , 
"ko,.  one  of  tho  do', 
111)  Solicitors  Art  iJ 
iKion  called  to  th,',  I 
'•Icrks  to  solicit,,,.^  ,„ 

tJiorequiiemontNofs 
"f  who  Jiavo  been  ad 
wlicitors  of  tJio  .S„,„. 
"'•y  Vf  the  shorirtV 

ff;''*'''!  in  tho  case 
'■'tho  Faculty  of  A, 

""'^O  I' our  yrurs'  si 
;fl'o  iias  passed  tho  Ii 

'•^toril,  or  the  provio 
!"'"  "I  arts  f,,,.  tJio  , 
"'honours  at  tho ontn 
',"■  til"  "latriculation 
,.''«nff  l)lacod  in  the  fi 
!'""].  or  tho  lo.ral   „t 
'"!lt-'?o,  Alnnchestor.'- 
':"]•_  3)  umltr  JO  ,{'■  41 
|"-tpraloiif.or  i.criod 
^'■rncofortheroiiuired 

*".»/' .""-J-By  tho 
'■  ''.  It  IS  enacted  thai 

'Hod  tho  duties  i„th 


'-';"',  l4L.,r.,f 'I,  fjiin     „ 


'<r(,c/t,l  Clerki. 
nuifst  1)0  o.Kocutod  I     I 

n  i.''r,l',fc  lis  •■■■'«•  r™"^"^  -tiir,,:;: "■■» i  n,.™„  ,„ 

i»"iv„  .n,m/;  i  \V'"«kii.Ki,i,;„"t"::i'v''"''''','"i"'''a(,  '"'°'''- 

f"ll  nm,.I,.,."i,c  V.  'n  """*  '^^  *"kon  to  mnkn  fj 

;■ ». .".".)  y/,,,'; "; " r: ;,  """'v" "-i"i  -a '  ;, ,, ■; '?■'"»')' 

("kon  Olio  of  tho  <),.'.,..         .  «'i'lii'i(.„t    n  eain  ,>»■  ,     ^    ''    <   ' .  r.  7;j, 

-" caiio,! t.;Tj ;/,'.'    '  ''} ^' '■•  i:.'7, :r;/    ':;';;"' ;-' -;<t ,> „f 

*rkH  to  «oli,.it„tN  o.  ,  y  ;■    ■  *^'  ""'") :  or  wh.    I ,.,  ^i     '  "■'">'i.ivo 

"f  tl'"  1-V   Itv  o  '  A  ;'*  '"'"'""■^  ^J'"  J  a  0  boo  ,''•    i""'' -^     ^t  in  alio 

"'honours  at  tho ^tnm"''''  ^''''       '   I>»H         S'wl.^'r'"^''"'''"'^- 
"""■  or  tho  k-al   st„?r   ^'^'".""'  «"fJi  I^l,tnVnI!^■    ^   ^''""'o» 


•19 


: 


f  iipi 


1 1 


I  ''^ 


a- 


'I 


iMch  ..f    he   p,w    '"■'J'"*^>'  «•"«  a 


Ac^?  *^"^-  ''^  '•«Peal«  tho  proviou. 


I     -  Hii] 


M 


'A 


I '? 


Tabt  I. 


Htomp  ou 
article! ; 


on  fresh 
ftrticU'R. 


Tennlty  on 
gtumpiuR 
articles  after 

six  lUOUtllH. 


Affidavit  of 
execution  and 
enrolment  of 
articles, 


S^'lkilori. 

Thn  whwliilo  cnnt.un«  (imjoi«K''t  othorn)  tho  followinK :— 

"ArtiilM  ofVhrUiip,  -whori'liy  imy  l'<«i»uii  Hrst  bocomod  boun.l 

toM»rv<>uHai'loikinordort«)hi«iulmiHsi..ii  ,,.,.,,      , 

(1.)  Ak  ai.  att..rn..v  or  Kolintnr  in  any  ot  li.-r  Mu.|.'«tyH  (  ,.  irN 

nt  W.'xtmiiiHt.'r  or  in  In-laiul.  or  ub  a  iiroct..r  u.  t  ir  lli-ii 

Comt  of  Aihuiralty,  or  any  KciU'HiaHliual  Court  lu  hiiKlai.a 

«)r  Iri'laml      .        •        •       .•        '     ,\x      ',,      i      ,  i,*"' 
(2  )  Ah  ail  attoriioy  or  Holicitor  m  any  fif  tho  Courts  or  tlm 
countiiH  i.alatino  of  LiincaMtKr  ami  Durhaia,  or  ax  a  writ,  r 
to  tho  sij,'not,  or  an  a  Holiiitor,  ap'iit  or  atti)rn||y  in  tin. 
Court  of  HoMftion,  Junticiary  or  ConiuuHmon  of  U'\wU  in 

Scotlauil         .         .         ■         •        •        ,•••,•,    f"" 
'^AHivlix  ,./f7.7A'.s/.->.wli('vl)y  any  person  having  1"<mi  iH'toi- 
bonn.l  1.V  (lulv  stamix-.l  arti.los  to  «(-rvn  us  a  cb'rk  iii  or.l.-r  to  hw 
a.huisM.m  in  Any  ..f  tho  ('(.urts  uf.uo.ai.l,  an.l  not  ImvinK  o.nii.Lt. , 
LiH  MTvic..  HO  uH  tobo  .Mititl  .1  to  HUcU  adniiHuion,  buconiLH  Imiiii..1 
ufrcHli  forthosainoiuuiH.so       .         .       /,,*,.•        *         '"'• 
Suet.  lU'nactM  as  to  oiif,'inal  artulos  ot  tl..rk.-«Mii),--- 
(1  )  "  Whero  tho  naino  artiibs  aro  a  ([uaiiii.'ation  tor  tho  ndmis- 
sionof  anv  li'^rsiMi  not  only  as  an  attorney  or  woliiitor  in  any  of  li.r 
Maii'stv'w"Courts  at  W.stiuinHt.'r,  but  also  as  an  altormy  or  :■  ,h- 
citor  in"  anv  of  tho  Courts  of  tho  <-()untics  palatine  ot  Li.nca-ter  and 
Durham,  s'udi  luticlos  aro  not  to  bo  chai{j;ea  with  nioro  than  oiui 

duty  of  i'**'*.  ,       ,  ,         1  1      1  1      i         1 

(;■> )  "  Whero  anv  person  has  b<!como  bound  by  duly  stuiniird 
artiilos  in  order  to  bis  admission  as  an  attorney  or  soliiitor  in  miy 
of  tho  Courts  of  the  eouiitiis  palatine  of  Lancaster  ami  Duiliiim. 
such  articles  shall  on  i.avment  of  such  luither  amount  of  (bity  us 
totfetber  with  tho  amount  of  duty  j)reviously  [.aid  tliereon  will 
inako  lip  the  sum  of  £S(t,  bo  impressed  with  a  stamp  deiiotm;.'  fli-' 
payment  (.f  siuh  further  duty,  and  shall  thereupon  be  (■.Mi>nlrivd 
to  Ik,  HUliicientlv  stamped  for  tho  puriioso  of  entitling  such  im.tm.u 
to  admission  iu'ai.y  of  the  Courts  at  Westniinstor  (;,,. 
Sect.  42.  Kelato,;  to  articles  in  Scotland. 

Sect  4!5.  "  Savo  as  liereinboloro  proviileil  (//),  artules  ol  cieiu- 
Bhip  aro  not  to  bo  stamped  at  any  time  after  tho  expiration  oi'  ,ix 
months  from  tlio  dato  thereof,  o.xcopt  upon  payment  of  penalties  us 

follows: —  ,     .,,  .  ,,,      ,  .      ,.,„ 

(1)  If  broujrht  to  bo  stamped  within  ono  your  alter  dato,  ilO. 
(2.)  If  w)  brought  after  ono  year  and  within  iivo  years  alter 

For  every  comploto  your,  and  also  for  any  additioiuil 
part  of  a  year  ola])sod  since  tho  date,  i'lO. 
(3.)  In  every  other  case,  £oO." 

Affidavit  of  Kxmttion  and  Enrolment  o/ Jrfi'c^fa.]— T?y  G  .(•  7  I', 
c  73  «  K,  "'"SMionover  any  person  shall,  after  tho  passiiijr  ol  this 
Act  'r2"2nd  Aufiust,  1H43],  bo  bound  by  contract  in  wntnif;  to 
servo  as  a  clerk  to  any  attorney  or  solicitor  as  aforesaid,  tho 
attorney  or  solicitor  (t)  to  whom  such  person  shall  bo  so  bound  us 


(n)  Sec  lie  Myers,  H  Q.  K.  515 ;  V) 
L  J  O  H.  20!!;  lUid  kv  irc'svihU 
W.  ii.  730,  Q.  B.,  on  tho  old  Acta. 


(h)  Sect.  16.  ,    ,  , 

(0  Soo  J:x  p.  lee,  8  \V.  II.  611, 
wliero  tho  solicitor  tlicd. 


^rtic/ed  rirrh. 


'■""f''"ct,  with  ,1   ,1  J     ;       "''■'^^  "ft'T  th(,  ,.v.  ,  ?.^     I'  """'"Mt  Hlmll 
1111(1  also  UDOM  (l„       •  1  ^  '''  '''"'^'Nii<'ha//i.l.,t.  '""'  ■•^'Wn  a 

f,"'I"rtho  above  Htntnfn, _   •  •  ^     ^"'^  ^>ilnn■^,■ino 


c'oip.  vni. 


'-'-tho  above  Htntnf  '^  "^  ''•^"'^>'  «^'''l  "thorwi;;^ 


If  not  filed  in 
«ix  inondig, 
"•■i-vico  to 
'•I'lkim  fioin 
""'If,',  iinluss 
"tliiTwiso  or. 
ili'ii'd. 

>yiien  the 

Court  will  aid 
tao  party. 


F»nin.    Aa  „tJi  l' V?;  "''"'"vit,  Chit. 

'">"'■"■"  is-Cj'  ''M''''•^•'''°''^- 
i»>llMlHi,,•l.nt•  /',  *  *'^"''''''•''»'••^" 
»-«HI'<lwitl.i  'V7„  ",  '■''^^'•k^liip 
«iwuon(|^s;,f    U  /,^'''  ."''tjvitl,,',, 

11  oFc  &7V     '''Jr^'I'-'i' 


?*"!•  "  "f  G  &  7  V    ,.    -,,     '.-■■.. 
Tlmt  (li,.  olHc.r  .,.  Z*^'  "aaeta, 

ll""^  "■'   nforcsai,      l.n"',^'    •'""• 
^^.  wlicreiu  «}     I  1. '""'    ^"'-■l'   a 

"« till'  aum    an,^  *  V"*^""''!.  apwify- 


""'''''v■•^u•!,h    ,!■'■' ''';!''''"^'sarh 

or  coatract  ia  s  a      „  •  i"": '"'"''■'s 

J'H  troaMu     ;     ?•  "  '■'■«°»'l'<'aHt.  f , ,.  ^""ff  "'"nca, 
"■"'    Pifi  an-    r  ''"'?  '','"^^''  '"li.lavit     '^"-  "»  '^"or- 

liours   bv  iii.v  T,    '"^"'c'iicd  1,1  oHlfo 

>Wthoat.i;'Tr  ^Sd^'""r"--' 

ns  ao  ngbt  („  ,„ako   iV^"  ,,„t,  V^y 

"laa  oacu  on  tlin  Zr     ,    "'-'^  '"o'e 


52 


Paet  I. 


Ohjection  to 
defect  iu  en- 
rolment, when 
to  be  token. 


Enrolment 
whore  articles 
lost  or  de- 
Btroyed. 


Sulicitors. 

an  order  that  the  sorvico  shall  bo  reckoned  from  the  dato  of  the 
oxocution  of  the  articles  {,().  15oforo  makm-  any  order  the  U.urt 
will  require  notice  to  bo  given  to  the  Incorporated  Law  Society  so 
that  they  may  have  an  opportunity  of  oxamimn-  int..  tho  truth  ot 
the  facts  upon  which  it  is  founded  (r)  Tho  application  must  be 
supported  by  an  allidavit  setting  forth  the  tacts  showing  a  suthci.u 
reason  or  excuse  for  tho  omission.  An  affidavit  merely  stating  that 
the  omission  "had  arisen  fn.m  inadvertencoonly:'  will  not  s,illice(.). 
Tho  Court  will  grant  tho  order  whco  tho  omission  clear  y  arose 
from  mistake  or  inadvertence,  or  where  there  is  any  otlicr  bona  juk 
excuse  but  certainly  not  where  there  was  any  improper  design  or 
obioct  In  it(<);  they  would  not  do  so  when  tho  omission  is  owing 
to  the  mero  disappointment  of  a  vague  hope  of  being  able  to  pay 
intime{«);  or  the  more  failure  to  obtain  payment  ot  a  debt  ..) ; 
thou-h  wlieii  there  was  a  reasonable  expectation  that  it  would  l.o 
paid  "this  might  siitTice  ( //).  Sometimes,  though  theymay  not  allow 
the  clerk  the  benefit  of  his  full  service  under  tho  articles,  they  may 
allow  a  nortion  of  it,  and  ^.ompol  him  to  serve  a  portion  ot  his  tiiiio 
over  a-'ain  iz\  Where  articles  of  clerkship  to  a  solicitor  were  .luly 
executed,  but  wero  not  enrolled  within  tho  six  months  being  L'tt 
unstamped  with  a  view  of  seeing  whether  the  health  of  the  clerk 
would  enable  him  to  continue  to  serve  under  them :  the  (  ourt 
refused  to  allow  tho  term  of  service  to  count  from  tho  execution  of 

tho  articles ((/).  ,       .i        i    i       -n  ii       i 

If  t})e  Court  refuse  to  make  an  order,  tho  clerk  will  then  bo 
obliged  to  serve  tho  full  terra  of  years  required,  reckoning  thoia 
from  tlio  time  of  the  enrolment.  i. ,     v  1 1    i 

1?V  G  <fc  7  V.  c.  73,  s.  '20,  untv,  p.  49,  a  solicitor  will  not  be  lialilo  to 
be  struck  off  the  roll  on  account  of  any  defect  in  tho  registry 
of  tho  articles,  unless  tho  application  for  striking  him  otf  tho 
roll  bo  made  within  twelve  months  from  tho  tune  ot  his  ad- 
mission and  enrolment,  provided  that  such  registration  bo  without 
fraud. 

Enrolment  inhere  Articles  lost  or  destroi/ed.l—By  2  (0  3  F.  c.  33, 
s.  d(b),  "In  any  case  in  which  tho  original  articles  of  clerkshii) 


(q)  See  Ix'c  Jk'nhii/fi,  1  New  Tr. 
Cas.  210 :  Kk  p.  Mitriii,  2  Xew  Pr. 
Cas.  187:  Ejc  p.  Cumiiiujhnm,  8  Jur. 
405 

(;•)  Ex  p.  Blades,  44  L.  J.,  C.  P. 
1 15. 

(.s)  AV  Bomn,  10  Beav.  435 :  Lx  p. 
Jiyosler,  Bail  Court,  cor.  Coleridge,  J., 
25  April,  1850.  ^  ,^     ^ 

if)  Ex  p.  Norton,  26  L.  J.,  Q.  1>. 
24  •  Ex  p.  BMop,  9  C.  B.,  N.  S.  150 : 
•M  L.  J.,  C.  P.  48:  Ex  p.  llerhert, 
31  L.  J.,  Q.  B.  33;  I  li.  &  S.  825: 
Ex  p.  Buni/nrd,  L.  K.,  10  C.  P.  038  ; 
44  L.  J.,  C.  P-  305:  Ex  p.  II  tlnon, 
33  L.  J.,Q.  B.  8!):  4  B.  &  S.  889: 
Ex  p.  B<a;  33  L.  J.,  Ex.  73 :  Exp. 
Edtnmls,  32  L.  J.,  O.  P.  213  :  A>  ;;. 
}{,-r:/,-,),  31  L.  .J.,  a,  B-  181,  vvhcro 
tho  clerk  went  on  scrvin;,',  knowing 
that  the  urticlns  wero  not  stamped, 
and  tho  Court  refused  to  allow  tho 
service  to  date  from  the  execution  of 


the  articles.  Ex  p.  Bredeii,  12  C.  B., 
N.  S.  351  ;  31  L.  J.,  C.  P.  321:  Er  p. 
Jones,  14  C.  B.,  N.  S.  301  :  ./•;/  p. 
Eorrexf.  35  L.  J.,  Q.  B.  131 :  Er  p. 
JMrrille,  L.  R.,  2  C.  P.  214:  36 
L.  J.,  C.  P.  133 :  Ex  p.  Hoi/inird, 
29  L.  T.  422,  whore  tho  doliiy  arose 
from  tho  clerk  boiiif;  misled  by  the 
words  of  the  Stamp  Act. 

(«)  Ex  p.  Earrille,  supra  :  Ex  j). 
Jones,  supra :  /.'.r  p.  Uoft,  2!)  L.  'f . 
885  :  Erp.  Bryer,  32  L.T.  5C8. 

(,r)  J'',x  p.  liamiard,  supra:  In  re 
Salter,  32  L.  T.  500,  Q,  B. 

(ij)  In  re  Sai/er,  L.  11.,  10  C.  P.  569. 

(z\  Ex  p.  Broster,  supra:  Ex  p. 
Bell;,  suiira. 

{a)  Re  Welch,  27  L.  J..  Q.  B.  213. 
See  Re  Bishop,  3  L._T.  323:  Ex  p. 
Tatilenre.  3  L.  T.  267. 

(h)  This  statute  is  exj.resMly  saved 
hy  Stat.  0  &  7  V.  c.  73,  Schcd. I.  Pt.  t 


hibwlni.  1  ir.  &  \v.  19; 

%i'»,3Dowl.,  N.  S.  94. 

.  i'  Hr  ■''''"''''  C  Sc.  N 
M.&  Gr.  090,  where  th( 
W  been  stolen 


Artickd  CItrks. 

of  a  copy  of  .U  artS"  [  )?  n  irbS;!!:'«Tt  7"[T*  '"^^  '^--l'-" 
as,shal   appear  to  the  Vomt  Svi^tt  ,1    "1,  ^^/'^"'-'^  •^^'^''^'ico 

""■"t,  a„.I  tlmt  tI.o,]„ty  LuH  ;Uf,|  ^"P^  l"'"?"'^--^?  for  enrol- 
"P"'!  tho   copy  thereof^  to   bo  s  o    ,?  ,  "' V'^?" '"•''' '"■t"'''^^  or 

Court  sliall  ho  satisfied  that  tho  c  erl     ?  ""'^  provhlod  .such 

art.des  Irom  tJ.o  ti.no  of  the  oxecn  , t,  f  '  '  ^^  'T'"^  '''''^'''  •'^"^h 
J.1I  apjx..ar  satisfactory  to  tho  ciu"  nTX""'  •"''  '^^^  ^"»°  "« 
tho  case."  ^  """^  ™*J^'i  the  circumstances  of 

Articles  to  he  entered  hn  il  n   n     ■ 

/I.e.  7;i    bo  ].roducecrto  tho  r  i"str.r  !^^^^^^^^^^^  to  (i  .fc 

0  the  parhos  to  an.l  tlio  date  Jf  ^  cL  cont  w.f  "  'l'-^7  ^^'"^  """^^^ 
otsuch  a,ss,f,^„nient,  if  any,  and  tho  tin  nf  ■'  *'''^'"'^''^'  '^"'^  also 
kept  lor  that  purpose,  and  i^^oZ^f'iZ"''''']''''^^^'^^  ^^ 
orarholos,  and  sueJi  assimnnont   if  «;;  I  ^".'"''^  •■^'i^'h  contract 

ducod  and  entered.  witirtlHiVtheS  '.n.?"T'",7  ,'"^''^"  ^"  P™- 
imnvo  a   fee  of  five  shillin-s  foi   fl  n    '  't"^^  ^°  "^^itled  to 

articK's,  and  tlio  hke  fee  &  surh  ni  "  ''^'^'  f  -""^''^  ^'"ntmct  or 
oookshaU  bo  open  to  pu  1  e  k,  '  L""''?"'?"''*'.^^  ""J'-  'ind  such 
foo  or  reward  ;  and  in^c.^e  sS'wr.nf"'''^  ?-"r  ^°^^'-«  ^"itliout 
.gmnont,  if  any,  b^  not  so  pS m^od  to  nure/^'^'?'  f  "'^  -^"^'^^  ««- 
trar  a.s  aforosad  within  sneh  fi7,  .i  "'^  entered  by  the  rcns- 

"f  the  clerk  shall  ^^^'^IZ^^^'^'^t^^^  -™ 
M,  >^  ion  and  entry,  „:JesH  nprr^^,S''i  ^^ ''i^to  of  such 
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;   I 


The  Sern'ce(e).] — By  G  <£■  7  F"        7<> 
now  is  or  hereafter  shall  bo  bound'" bv  contrM;/'-^™'^':.''"'^'""  ^^^o 
as,  dcrk  to  any  attorney  or  solie   oi'shnl  •""  ^V^''"'^'  ^o  servo 

ami  term  of  service  to  be  V'iS  in  suoh^ 
»ot..aliy  employed  by  snc}^ attlZ^^S^'ll^'^r^^''''''  ""'»  ^' 


The  service. 


;i']f>^'''''t\?D.&AI.l.  GIO: 
^■^  '.  (uipmiui,  ;j  Dowl.  502:  /••,■« 

AA'/i(fr«,    I    II     &    \V     inn.     /,"'^''- 


('■)    As   to  tllO  lojlL'th  of  SPrv.-no  v. 


Clerk  must  bo 
actually  em- 
ployed HI  tho 
business ; 
but  may  bo  a 
year  witli  a 
barrister  or 
pleader ; 
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Solicitors. 


Fast  I. 


and  a  year 
with  the 
London  agent 
of  his  master. 


Articled  clerks 
not  to  hold 
other  office  or 
employment. 


Except  with 
consent  of 
solicitor  and 
sanction  of 
judge. 


attorney  or  solicitor  for  the  torm  of  five  years,  and  who  shall 
actually  and  hnnil  fide  ho  and  continue  as  pupil  with,  and  as  such 
bo  oniployed  by,  any  practising  barriwtor  or  any  person  bond  fulc 
practising  as  a  cortificatod  special  idcador  in  England  or  Wales  for 
any  part  of  tho  said  tcrui  not  oxccoding  ono  whole  year,  and  in 
addition  thereto  or  instead  thereof  with  tho  London  agent  of  tli(f 
attorney  or  solicitor  to  whom  any  such  person  shall  be  so  bound 
by  contract  as  aforesaid,  for  any  part  of  tho  said  torm  not  exceed- 
ing one  year,  eitlier  by  virtue  of  any  stipulation  in  such  contr;iit 
or  with  tho  permission  of  such  attorney  or  solicitor,  shall  bo  capiil)lu 
of  being  examined  and  sworn  and  admitted  and  enrolled  as  an 
attorney  or  solicitor,  in  the  same  manner  as  if  ho  had  served  tlu! 
whole  of  tho  said  period  of  five  years  witli  the  attorney  or  solicitor 
to  whom  ho  mav  bo  so  bound"  (/). 

Ey  2;J  (t-  24  "F.  c.  127,  s.  10,  "No  person  hereafter  bound  l.y 
articles  of  clerkship  to  any  attorney  or  solicitor  shall,  during  llio 
torm  of  seiwice  mentioned  in  such  articles,  hold  any  ofllco  or  cnga^'o 
in  any  employment  ( J/)  whatsoever  other  than  the  emidoj'meut  nf 
clerk  to  such  attorney  or  solicitor,  and  his  partner  or  partners  (if 
any)  in  tho  business,  practice  or  employment  of  an  attorni'v  or 
solicitor,  save  as  by  G  it-  7  J',  c.  73,  or  tliis  Act  otherwise  providrd ; 
and  every  i)orson  l)oiuid  as  aforesaid  shall,  before  being  adiuiUuil 
an  attorney  or  solicitor,  prove  by  tho  affidavit  required  niidcr 
G  <fc  7  V.  c.  73,  s.  14 (//),  that  he  has  not  held  any  office  or  engnu-iil 
in  any  employment  contrary  to  tliis  enactment,  and  tho  form  of 
such  affidavit  as  aforesaid  shall  be  varied  by  such  addition  thereto 
as  may  bo  necessary  for  this  ])urposo"  (('). 

This  enactment,  by  37  &  38  V.  c.  G8  (The  Attorneys  and  Solicitors 
Act,  1874),  s.  4,  "  shall  not  henceforth  apply  to  cases  in  wliich  any 
person  bound  by  articles  as  therein  mentioned  shall,  before  or  afn'r 
lie  enters  upon  the  office,  or  engages  in  the  employment,  liavc  up- 
plied  for  and  obtained — 

(a.)  The  consent  thereto  in  writing  of  tho  attorney  or  solicitor  to 
whom  ho  is  bound ;  and  {k) 

(b.)  The  sanction  thereto  of  ono  of  tho  judges  of  one  of  tlio 

Superior  Courts  of  law  at  Westminster,  or  tho  Master  of 

tlie  EoUs,  or  one  of  tho  judges  of  tho  High  Court  of 

Justice,  to  be  evidenced  by  an  order  of  such  judge : 

Provided  that  this  section  shall  apply  to  tho  case  of  any  ]H'rson 

bound  by  articles  expiring  after,  or  not  more  than  two  years  bofoio 

tho  passing  of  this  Act,  who  shall  have  held  any  ofHce  or  bwn 


'J 


(/)  By  23  &  24  V.  c.  127,  s.  G, 
"section  6  of  C  &  7  ''.  c.  73,  shall 
apply  as  well  to  any  person  bound 
as  therein  mentioneu  as  a  clerk  to 
a  practising  attorney  or  solicitor  for 
the  torm  of  four  years  only  where 
under  tho  said  regulations  that  torm 
is  sufficient,  as  to  any  person  so  bound 
for  tho  term  of  five  years,  and  shall 
be  read  and  construed  accordingly." 
And  see  further,  as  to  service  with 
London  agents  when  clerk  bound  for 
less  than  live  years,  23  &  24  V.  c.  127, 
ss.  2,  3,  4  and  15,  ante,  p.  14  ot  scq. 

(ff)  The  appointment  as  clerk  to  u 


vestry  is  an  office  and  cmploymeut 
within  this  section.  Kr  ji.  (/i-irH'i; 
L.  R.,  9  C.  P.  13;  43  L.  J.,  C.  P. 
58.  See  /iV  Tiu/h);  5  B.  i:  Aid.  'I'W; 
6  D.  &  R.  428:'yi;.  v.  T/ir  Scricum' 
Compntii/,  10  B.  &  C.  511 :  Jit  Tic/hi; 
4  B.  &  (J.  341 :  J(.  V.  Tliv  Scrimivn' 
Ctiiinmiii/,  3  Q.  B.  939:  Ju:  u.  Cmr, 
3  Q.  B.  '447. 

(/()  See  this  section,  post,  p.  73. 

(()  See  Ex  p.  rcpnerconi,  3.')  L.  J.. 
C.  P.  239;  L.  R.,  1  C.  P.  473. 

(X)  Exp.  Hill,  7  T.  R.  450  :  Fx p. 
Jinirtoii,  23  L.  J.,  Q.  B.  2W,  ui.mj 
before  this  Act. 


Articled  Clerks, 

attor  tlio  passin-  of  this  Act  ov  J  i  ■       '    "'^  ^^^'  '"^'thin  ono  year 

Bohcitor  to  wlioni  lio  is  bound  or  In  S    i™""  *>°  attorney  or 
.0.  .satisfactory  to  such  j  SJo  JLit  thoL??  °'  T^*^"*=°  "^^  «h^U 

attornoy  or  solicitor  to  M'liom  ]  o  ^'-n!  ^'"l  *^°  consent  of  the 
interfered  with  duo  sorvrce  ndc°r  such°arHcl''°"'"''  T^  ^^'  "«* 
lioarui- such  a])nlication  shall  wL  articles;  and  tho  jud-e 
ho  shall  think  lii  as  Hie  enJce  ?,?  f L"'/'  "''^°  '?"-^' "'"''^^^  ^^ 
said  or  the  rcuainder  of  the  tern  of  sen?co  of^f"  ^''T}  ""^  "f°^°- 
part  thereof,  alter  the  ficceptaiico  of  suf'l  n<fl  "'  ''r^'''^°^'  o''  «ny 
ot  any  examination.  IVoV  ,  od  that  noV  In  °'  .T  '''"  "  ^'^^  P'-^^^ing 
l..lore  any  such  apnlication  to  L  j  d^e  t  Zlo^'^r^""':*'^^""  '^^J'? 
of  the  application  sLilI  bo  given  to  tlu.  rot;  /!      '  ",°  '?''  ^^^  ^^i^ing 

V  the  order,\;:^p:^'^,f  ;3raS:SS"£^^'-  T'''  ^  ^^ 

the  Superior  Courts  ff  1  iV!at  West  n  n'?™'  "*  .^  ^"'^"°  "^  «no  of 
E'.ll.,  or  ono  of  the  iudge"^f  The  IltK  n^  'f  the  Master  of  the 
examiners  for  the  time  bcin^  annoi,  fed  i  \^  "J  '^"'^"^^'  ""^'^  "f  tho 
Act  of  mo,  or  of  any  Ac  "rnSlTn  1^  '"'  ^^.^  P™visions  of  the 
"PP'ying  to  be  udniiLd  a      Sa^^^^^ 

1'-  n<,t  served  a^a  cierlS;!;."^^!?^^^"^,^'-"?!^'^  to  a  soli- 
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citor  has  not  served  as  a  Irk  W 'r  sn^.r'''!'",^"^'"^'^^^  *» '^  «oli- 
fl.o  provisions  of  the  Solicitor^  ^t\^u/f^??  '^"''"^  ^^^thin 
Solicitors  Act.  mo  [213  .£•  24  K  c   1  '7^    »,   ' '^"  '  f •/•  '•^]-  --^n'!  the 
sar.ic,  but  subsciuontlv  to  tho  exec"  tion  nV?'^  Act  amending  tho 
servos    either  continuously  o     notTo  -    n        ''  '"'^'i'^^'  I'^'nfyi.h 
art.clo.l  clerk  for  perio,ls  to^ethe?  o  u^   in       '^?-''  f '''''*'"'«  ««  an 
for  whicli  ho  was\,riginallv  aSle     .  ,  1  1    "■'t.'"'?  K^^^  f""  term 
rates  as  he  is  ronuired  b    tliK   An/  f       I  ■''  ^'^^'"noJ  «»ch  cortifi- 
tho  Master  of  tl?e  IJo/ls  i  hi    d Lie  iof  ^he  ■'  ''^f'^^^-^'^nl  for 
iiTo^'ular  s(n-vico  was  occasioned  by  acdd^nf     '?  'f''^'^'^  that  such 
suflicient  cause,  and  that  sue  "eS  e  Suou^f  ^^"  7  ■'°'"«  °*^°^' 
stantially  equivalent  to  a  regular  so  S??    "T^'.^hir,  was  sub- 
to  bo  a  solicitor  in  the  8ainoSm™\?^''  ^?  "^'™>  such  person 
regular  service  within  tho  ^2^,?  tl  «    \  W'  ^"'^  ^"^^^  » 
amending  tho  same."  '""'"""»  <>»  the  said  Acts  and  any  Act 


Power  for 
Master  of 
Rolls  to  admit 
tliough  service 
jiuder  articles 
is  irregular. 


»5s-r^£j^--™srttMat£s 


iO  Sec  lie  TJitiiaiii,  33  L.  J    u  r\   ion  „i 
Kars  a  clerk  before  he  was  articf '•     ^^'  ^^^'^  "'«  ^''^rk  had  been  eighteen 


What  service 
deemed  suffi. 
cieut. 
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Part  I. 


Working 
extra  hours. 


Unavoidable 
absence,  &c. 


,!■! 


If  ■! 


Ml! 


Solicitors, 

sorvico  under  the  master's  coutrol  and  in  his  business  of  a  soli- 
citor (m')  during  tho  entire  period  («)  specified  in  the  articles,  that 
feriod  oeing  reckoned  from  tho  day  of  the  execution  of  them  (n). 
n  a  case  since  23  A  24  V.  c.  127,  where  during  tho  term  of  servic'o 
tho  clerk  was  apiiointed  to  succeed  his  father  as  steward  of  a  manor, 
tho  inheritance  of  which  devolved  on  his  mother  and  family,  and 
he  hold  the  appointment  at  their  desire  and  to  protect  tho  property 
in  which  he  and  they  were  all  interested,  and  the  duties  were  dis- 
charged by  dejmty,  but  tlie  clerk  had  held  courts  on  three  days 
during  a  year  and  a  half  of  his  clerkshi]),  wath  tho  c(  '.sent  of  tho 
solicitors  to  whom  ho  was  articled,  the  Court  of  Common  I'lcus, 
after  conferring  with  the  Court  of  Queen's  Bench,  allowed  tho 
clerk  to  be  admitted  ( p).     Service  by  a  person  whilst  ho  is  a  barrister 
will  not  count '(/).     It  was  lield  before  tho  last-mentioned  Act  that 
it  was  not  inconsistent  with  the  required  service,  for  the  clerk,  in 
his  leisure  hours,  after  ho  had  completed  his  master's  business,  to 
work  for  another  solicitor  (;•).     And  in  ono  case  («)  before  the  last- 
mentioned  Act,  where  an  articled  clerk  had  accepted  tho  oflice  of 
auditor  of  a  poor  law  union,  but  tho  duties  of  this  office  were  jior- 
formed  bj'  him  after  the  close  of  business  hours  as  extra  labour,  it 
was  held  to  be  no  objection  to  the  sufficiency  of  his  service.    "Wlu'ro 
bi'foro  tho  ■!()  &  41  V,  c.  2J,  a  clerk  had  been  unavoidably  absent 
ir(im  his  master's  service  for  several  months  during  tho  five  yeais, 
but  had  served  an  equal  period  after  the  expiration  of  tho  articles, 
ho  was  admitted  (f).     An  articled  clerk  who  had  served  under  tlio 
articles  two  years  and  a  half,  when  he  was  prevented  by  illness 
from  giving  regular  attention  to  business  during  the  rest  of  tlio 
term,  but  attended  as  his  health  permitted,  was  allowed  by  tlio 
Court  to  be  admitted  («) ;  and  tho  same  where  the  clerk  had  resided 
abroad  by  tho  advice  of  his  physician  during  an  entire  year  out  of 
thefivo(.i).  Where  an  articled  clerk  who  had  servedunderhis  articles 
for  three  of  tho  term  of  five  years,  was  then  absent  by  reason  of 
illness  for  eleven  months,  but  on  his  return  served  to  the  end  of  tlio 
term  and  passed  his  final  examination  :  it  was  held,  before  10  &■ 
41  V.  c.  25,  that  an  application  for  his  admission  as  though  he  had 
served  the  full  term  of  five  years  could  not  bo  gi-anted  (y). 


(w)  £j-  p.  Fereddi/,  W.  N.  1877, 
86.  Sec  Jl.  V.  T/ie  i'eriroiers'  Corn- 
pan;/,  3  Q.  B.  93. 

(^ii)  As  to  tho  time  of  service  re- 
quired, see  ante,  p.  49.  See  J!.r  p. 
Earic,  I  B.  C.  C.  180;  17  Jur.  440, 
where  four  montlis  of  tlie  three  years 
had  been  served  with  a  pleader. 

(o)  F.r  p,  Aiiqcl,  4  Jur.  C'iG. 

{}))  Ex  p.  Peppercorn,  L.  R.,  1 
C.  P.  473 ;  35  L.  J.,  C.  P.  239.  See 
37  &  38  V.  c.  C8,  s.  4,  ante,  p.  o4. 

{,q)  Exp.  lialciiudi,  14  L.  J.,Q.B. 
89  ;  6  Q.  B.  8o3  ;  2  D.  &  L.  725. 

(>•)  Ex  p.  lUunt,  2  W.  Bl.  764. 
See  Exp.  Jo)/i  ,  4  Ch.  1).  590,  where 
tho  clerk  himself  introduced  and 
carried  ou  a  business  of  his  own  ou 
terms. 

(s)  Exp.  neivcllyn,  2  Dnwl.,  N.  S. 


701 ;  12  L.  J.,  Q.  B.  1,38. 

(0  Ex  p.  Frost,  3  Dowl.  ,323 ;  1 
H.  &  \V.  HI:  Ex  p.  IluhbmL  1 
Dowl.  438:  Ex  p.  Earle,  1  B.  C.  C. 
180  ;  17  Jur.  440  :  Ehtchn'.i  cnw,  2 
W.Bl.7.34:  Exp.  Towl^hisST^m-lV. 
seilqiKrrv.  See  Ex  p.  Siiiilh,  2,S  L,  ,T., 
Q.  B.  203;  1  El.  &  El.  028,  wlicio 
Lord  CamphiU  .said  that /.'.r  ;;.  l'rn>.l 
could  not  bo  supported.  See  I'.x  p. 
Tic  Jivfin,  34  L.  J.,  Q.  B.  7;  4  B  i:  8. 
992  :  Ex  p,  Kahllc  and  Ex  p.  llai/irs, 
34L.  J.,  tj.  B.  1.3G. 

(«)  Ex  p.  Matthews,  1  B.  &  Ad. 
ICO.  See  Ex  p.  Digbij,  W.  N.  1S76, 
100,  M.  K. 

(.(•)  Ex  p.  iriidge,  -\l.  18.3S,  2  ,Tiir. 
989  :  and  see  Ex  p.  Crum,  2  Dowl., 
N.  S.  092. 

(y)  Er  p.  .Wosef,  L.  I?.,  9Q.B.  1: 


■Articled  Ckrh. 


t.)  servo  hhna^iXT°l'^  l"'°  "^ciubors  of  'S'       i     '^  '^  ^'^rk 
former  was  hold  If  ?  7^^  *^°  "^her  imrtnor    I  p   fV'"!'  "'^■^'"■'"torl 

VrolimfrJTLZlL^'''^y  ^?  thoni  (r,)     Thn  '  il'"^'  '^'^  'ouyh  the 
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CUAP.   VIII. 

Scrvico  jiiust 
'«!  uiulor  the 


Where  a  el  rk  Vas -r    '^i  .  '^'"'  '^^''^  '^""^- 

or  di^quaJificclCn  I  eini°  Pf n;iBio„«  of  this  Act  Z]/',"''^''  ^'^^'^^>^ 
solicitor,  nor  liable /'i"^  "'Imittod  and  onro  led  n,  1  "^'^\Pi'evented 

been  bound  by  such  arH^ll  ?''^-  "''  ■''"^^"tor  to  wCi  ^  ^  ''';""" 
off  the  roll;  /roSd  fi  l'  ^'\^'"'«  ''^on  after  s^u. hi  ''•'"''J'  ^'"^0 
titled  to  bo  KiS  ^''^  '"'^^  •^Jerk  or  person  ^n  ';l"'°  "*™ck 

iereinbeforecon  S  "'''   ""°"^^'  -'■<^oSi\o\lfT'''-"''- 
Also,  by  7  cfc  8  Fc  8r       j       x  *'  ^"  ^lio  provisions 

attorney  b/reason  nf;     ^°  '  i«l"aliiied  from  1p  if  *''';'"  "^  5'«^'"-s 
«V  6  .t-  7  I',  ».  73,  ..  4j   „  „  '""'"■  »■■  '«»*■• 
_______^      ''^  tiio  passing  of  this  Act, 


Nectl  not  bo 
101'  iiioro  thau 
■•wiuircd  time. 

lifKl  M.TVICO 

cannot  bo 
rt'ckont'U. 


When  objec- 
tion to  sc'rvico 
to  bo  made. 

Solicitor  boiurr 
struck  off  the 
i;9H  (Iocs  not 
'"squiilifv 
clerk ;     ' 


uor  soh'citor 
oniittiiifT  to 
take  out  his 
certificate. 


(-'*'  'S:  7  V.  0.  73    „    o.   ^ 
,,,      I  •  ^n.  1).  jy    ^Q  J     T    pf; 


*«v.o.2i;.:l^-i;-;;;^so.« 


Where  service 
completed 
before  6  A:  7 
V.  c.  73. 


i 


'i 


.  I- 


I  i 
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PaetI. 


Fresh  service 
in  case  of 
deatli,  iS-'o.  of 
master,  or 
discharrfo  of 
clerk,  ic. 


Proviso  as  to 
filing  of  aiW- 
davit  and 
second 
articles. 


On  bank- 
ruptcy or 
imprisonment 
of  master. 
Court  may 
discharge 
clerk. 


And  in  other 
coses. 


Solicitors. 

but  slmil  not  Imvo  boon  admitted  an  attorney  or  solicitor  in  pnr- 
suiinco  of  snch  service,  shall,  if  otherwise  qualified,  bo  capable  of 
buiny  adiiiittod  and  enrolled  an  attorney  or  solicitor,  in  purstiauco 
of  the  provisions  of  tliis  Act,  in  the  same  manner  in  all  respects  us 
if  ho  was  actually  bound  by  contract  in  writing  at  the  time  of  the 
passing  of  this  Act." 

Fresh  Service  in  case  of  Death,  leaving  off  Practice,  or  Banhruptc);, 
Ax.  of  the  Master.']— \^y  «  lO  7  V.  c.  7.'5,  s.  13,  "  If  any  attorney  or 
solicitor  to  or  with  whom  any  such  person  shall  be  so  bound  shall 
happen  to  dio(()  before  the  expiration  of  tho  term  for  which  sucli 
person  shall  bo  so  bound,  or  shall  discontinue  or  leave  oft'  prac- 
tice (/)  as  an  attorney  or  solicitor,  or  if  such  contract  shall  by 
mutual  consent  of  the  parties  (,'/)  be  cancelled,  or  in  case  such  clerk 
shall  bo  legally  discharged  before  the  expiration  of  such  term  Ijy 
any  rule  or  order  of  tho  Court  Avherein  such  attorney  or  solicitor 
sliall  have  been  admitted,  such  clerk  shall  and  may  in  any  of  tho 
said  cases  bo  bound  by  another  contract  or  other  contracts  in  writing 
to  serve  as  clerk  to 'any  other  practising  attorney  or  solicitor,  or 
attorneys  or  solicitors,  during  the  residue  of  tho  said  term;  and 
service  under  such  second  or  other  contract  in  manner  hereinheiViro 
mentioned,  shall  bo  deemed  and  taken  to  bo  good  and  ctfectuul, 
provided  tliat  an  affidavit  bo  duly  made  and  filed  of  tho  cxocutiuii 
of  such  second  or  other  contract' or  contracts  within  the  tunc  nml 
in  the  manner  hereinbefore  directed  (sects.  8,  9,  antA-,  p.  oO),  and 
subject  to  the  like  regulations  with  respect  to  tho  original  contract 
and  allidavit  of  tho  execution  thereof," 

And  by  sect.  5,  "In  case  any  attorney  or  solicitor,  to  whom  any 
clerk  shall  be  bound  by  contract  in  writing  as  aforesaid,  sluiU, 
before  the  end  or  determination  of  such  contract,  become  bank- 
rupt (//),  or  take  the  boneiit  of  any  Act  for  tho  relief  of  insolvent 
debtors,  or  bo  imprisoned  for  debt  and  remain  in  prison  for  tho 
space  of  twenty-one  days,  it  phall  bo  lawful  for  any  of  the  said 
Courts  of  law 'or  ciiuity,  wherein  such  attoi*noy  or  soliciter  is 
admitted  as  aforesaid,  upon  tho  application  of  such  clork  to  order 
and  direct  the  said  contract  to  bo  discharged,  or  assigned  to  such 
person  u]iou  such  terms  and  in  such  manner  as  tho  said  Court  .^liull 
think  fit." 

Tho  Courts  have  power,  it  would  seem,  independently  of  tbcso 
enactments,  to  discharge  tho  articles,  and  enable  the  clerk  to  enter 
into  fresh  articles  so  as  to  complete  tho  five  years'  or  otlier  scrvieo ; 
and  they  would  exercise  such  power  whore  tho  master  abscoiuls  (/), 


0)  See  Exp.  Lewis,  2  D.  &  L.  1.30, 
where  the  solicitor  died  intestate, 
and  no  administrator  had  been  ap- 
pointed. 

(/)  Exp.  Smith,  W.  N.  1877. 

(y)  ^cuExp.  Tn)ich,m/,'L.n.,dQ. 
B.'lOO;  Ex  p.  miiinmson,  4  Ch.  D. 
581 ;  46  L.  J.,  Ch.  C24. 

(/*)  Andscepost.p.  00.  Tho  Court 
beioro  this  Act  could  discharge  the 
clerk  in  tlio  case  of  bankrutitcy  (sec 
Auou.  1  Chit.  Kep.  5;)8,  u. ;  2  Id.  02) ; 
but  they  could  not  order  the  articles 


to  be  osnigned. 

(i)  Ex  p.  ini/diisnii,  9  Dowl.  .TJO: 
Ex  p.  ('(iriilfi/,  2  Dowl.,  N.  S.  <Jli; 
12  L.  J.,  Q.  D.  98.  Tho  ruli'  tor  the 
discharge,  iSrc.  may  be  ordei'od  to  be 
served  by  leaving  a  copy  of  it  at  fho 
absconding  solicitor's  last  jilaco  of 
abode,  and  jiosting  a  copy  of  it  in 
the  office,  and  if  ho  have  an  nf^nit  in 
England,  by  also  leaving  a  copy  of 
it  with  him:  Ex  p.  irilkiiiM)ii,suin-i.\. 
See  Ex  p.  Ilancuck,  2  Bowl.,  N.  S. 
54.    See  fonn,  Chit.  Forms. 
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Chap.  VIII. 


Interval  of 
iion-sorvico 
boforo  sorviiig 
fresli  master. 

For  what 
period  the 
frosh  servico 
to  bo. 


Articled  Clerks, 

or  becomes  insane  (A-),  or  the  liko(/).  Where  the  clerk  had  been 
guilty  ot  cnm,  con.  with  the  solicitor's  wife,  the  Court  rcfuso.l  to 
compel  nn  aHsifrniuont,  even  after  a  iironiiso  to  assign  (m).  Excont 
m  cases  witlnn  tho  above  section,  or  where  the  Couil  uiako  a  spocilil 

Sonci^atXo.  """''"'°  "'""  ""'"■   "'"'"^   '^"^"'^    '° 

The  service  to  the  two  masters  need  not  be  continuous  ;  and  an 

interval  ot  tune  happening  between  tho  services  will  not  render 

lie  service  bad   so  long  as  tho  proper  time  of  actual  service  has 
boon  pertonned  (o). 

The  pcTiod  of  service  under  tho  fresh  articles  must  be  for  tho 
residue  ()t  tlio  ro.iuirod  term,  so  as  to  make  up  a  full  actual  service 
for  such  term,  with  the  several  masters  in  their  respective  practices 
or  omplnyments  of  solieitors  (2O.  In  tlie  cases  of  the  absconding 
or  msanUy  ot  the  master,  or  tlio  Wio,  above  alluded  to,  the  servico 
with  iiim  iinist  bo  considered  to  hav(^  ended  wlu'ii  ho  abscon(].>d  or 
bociune  iiisano ;  and  therefore  tho  fresh  articles  must  be  f-u-  tho 
losi.luo  ot  the  term  of  five  years,  or  other  rcquir.-d  term,  not 
cl;i])s<.d_  at    hat  period  (7).     After  tlie  expiration  of  tlio  term  men- 

loiicd  in  the  original  articles,  no  leave  of  the  Court  to  enter  into 
Ircsli  articles  is  rmuired,  although  there  was  no  suflicient  servico 
under  tlie  original  articl(>s  (;•). 
In  the  case  of  fresh  articles  for  tho  residue  of  tho  term  (where 

i,  ,"'^1  ■■)'      o-  \?\''  '}^'}^  stamped),  a  stamp  of  lOs.  will  suffice. 
(.Mil-  .51  I  .  c.  9(,  S(^liedule,  Deed;  ante,  p.  oO  (s) ). 

In  June,  187T,  by  direction  of  the  Master  of  the  Kolls,  the 
following  notice  was  issued  (<):-"  For  the  future  it  is  reo nested 
that  11.)  assignment  of  articles  bo  made,  but  that  further  aTticles  bo 
outercd  into,  reciting  that  tho  original  contract  has  been  put  an  end 
to  by  inutual  consent  (or  by  the  death  of  tho  master,  or  as  tho  case 
niav  be),  ^o  objection  will  be  made  to  taking  assignments  ff)r  reo-is- 
tratiou,  at  all  events  till  after  tho  long  vacation ;  but  the  profession 
are  requested  to  conform  to  tho  new  practice  as  quickly  aspossiolo.'" 

Mamliug  P/-f7«/«m.]-Whcro  tho  contract  of  service  is  put  an  Eefunding 
end  to  before  the  end  of  the  term,  the  Court,  or  a  judge,  in  cases  r>-eniiuni 
wlicie  tlie  clerk  or  his  parents  ar(^  in  justice  entitled  to  a  return  of  "''""'^  *=^«'''^' 
part  of  the  ])renuiim  given  with  him,  will  sometimes  interfere  ^'"P /i^*  °-^ 
sunnnarily,  and  refer  it  to  the  Master  to  say  what  porti.m  of  tho 
r"":.auiu  given  should  be  refunded.     This  hai  been  .lone  where  tho 
business  ot  a  solicitor  so  much  decreased  during  the  clerkshin  that 
liore  remained  htt  e  or  nothing  for  the  clerk  to  do,  and  consefuientlv 
lie  could  not  gam  tho  necessary  instruction  in  liis  profession  («)  •  so 


Stamp  on 
frcsli  articles. 

No  nssigiiment 
of  ill  tides  to 
be  made. 


[k)  Ex  p.  IhrhcU,  C  Dowl.  505 : 
h-p.Alliiu  S  Jur.  1109,  B.  C. 

(0  ^ccRrp. ,  8  Jur.  818,  B.  C, 

whore  tlio  solicitor  had  been  trnns- 
Jioitea;  J-:x  p.  l)e  Jivus,  U  L.  J., 
Q.D.  7.  ' 

(w)  Exp.  Briffffs,  1  Tidd's  Pr.  9th 
el  63. 

00  Exp.  Austin,  28  L.  T.  121. 

fc)  .Si'o.  /.V  >;;,„■,'/;,  I  D.  &K.  11: 
auil  see  Ex  p.  Tomkinn,  6  Dowl.  3 : 
&  p.  Brown,  9  Dowl.  526. 


{p)  See  Exp.  7M/i!o»,  9  Dowl.  110. 
See  Ex  p.  Harrison,  H  L.  J.,  Q.  B. 

(7)  Ex  p.  m-ou-n,  9  Dowl.  526. 

(/■)  Ex  p.  Iveddle,  3-t  L.  J.,  Q.  B. 
136;  4B.  &S.  993. 

(.v)  See  Ex  p.  Unthank,  2  M.  &  P. 
4u3. 
^(0  See  Ee  Adams,  46  L.  J.,  Ch. 

(«)  2  Barnard.  227 ;  and  see  1  Id, 
ool. 
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6Q  Svlkitora. 

Paut  I.        w'lioro  tho  solicitor  clicd  Loforo  tho  expiration  of  the  sorvico  (.1),  nnd 

HO  whrro  tlu)  mnKtor  rofuscd  to  tako  buck  tho  clerk  on  account  of 

niiscondiict  (?/).  And  whoro  ii  piiity  was  articled  an  a  clerk  to  ono 
of  two  sdlicitor-s  in  partnerHliij),  and  paid  a  preniiniii,  and  acted  iis 
clerk  to  the  two  partners  for  two  months,  wiien  tlu)  solicitor  to 
whom  lio  had  been  articled  died,  the  Court  ordered  the  surviviii;,' 
partner,  who  liad  two  clerks  and  could  not  tako  another,  to  refuiKl 
u  portion  of  the  premium,  altliough,  at  tho  tim<!  of  jjayment  of  mk  li 
jn-emium,  his  jiartner  was  indebted  to  him,  and  tlio  premium  Imd 
een  set  ott'  in  account  between  them  (;). 

But  where  tho  solicitor  absconded,  and  nnnle  an  nssignniont  of 
his  proi)erty  to  C,  tlio  Court  refused  to  order  C.  to  refund  any  part 
of  tho  premium  ('/)•  '-l''"'  t'ourt  refused  to  order  a  solicitor  to  rejiay 
any  portion  of  a  jireminm  of  two  hundred  guineas  received  by 
him  with  an  articled  clerk,  who. died  within  11  month  after  he  wiis 

irticled  (/').  .,,,,. 

Whoro  master        It  was  formerlv  held  that  an  artuded  clerk  to  a  solicitor  was  m.t 


I 


Locomea  buuk-  an  ai>prenticu  within  the  liankrupt  Act  (lU  tf-  l.'J  I.e. 


l()(i. 


rupt. 


170), 
f  11 


and  was  not  as  such  entitled  nniler  that  Act  to  a  return 
portion  01  tho  ])remium  ni)oii  his  master  becoming  a  banknijit ;.;, 
But  bvtho  Bankruptcy  Act,  18,s;J  (1(5  A  47  V.  c.  52),  s.  I !(,/), 
it  is  provided  that  "  (1)  Where  at  tho  time  of  the  presentation  of 
the  bankruptcy  petition  any  person  is  apprenticed  or  is  an  articled 
clerk  to  the  bankrupt,  the  adjudication  of  bankrui)tcy  sliall,  if 
cither  tho  bankrnpt  or  apprentice  or  clerk  gives  notice  in  writiii.L'  to 
tho  trustee  to  that  effect,  be  a  complete  discharge  of  the  iudi  n- 
ture  of  apprenticeship  or  articles  of  agn^ement,  and  if  any  money 
has  been  paid  by  or  on  behalf  of  tho  apprentice  or  clerk  to 
the  bankrupt  us  a  fee,  the  trustee  may,  on  tlie  a])i)lication  of  tho 
apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay  sncli  sum 
as  the  trustee,  subject  to  an  appeal  to  tho  Court,  tliiiiks  reasonable, 
out  of  tho  bankrupt's  property  to  or  for  the  use  of  the  apprentice  or 
clerk,  regard  being  had  to  tho  amount  paid  by  him  or  on  las 
behalf  and  to  the  time  during  which  ho  served  with  the  bankrupt 
under  the  indenturo  or  articles  before  the  commencement  of  the 
bankruptcy  and  to  the  other  circumstances  of  tho  case  "  (c). 

"  (2)  "Where  it  appears  expedient  to  a  trustee  ho  may,  on  tho 
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(jr)  y.x  p.  ISnyky,  9  B.  &  C.  691 : 
m,4t  V.  Toho),,  IS  L.  J.,  Ch.  308; 
19  L.  J.,  (li.  441.  But  see  lie 
Thi>iiimo)i,  infra,  iioto  (A)  :  ll7iiiiciij> 
V.  Jl>u//i,:s,  40  L.  J.,  C.  P.  104. 

(lAKf  p.  J'r'iiiktnt,  3  B.  &  Aid. 
2')7:  70-  ;).  i-V.-Z/t;-,  1  Chit.  Kc)).  G94. 
In  t'.iis  c  ise  the  prcmiiiiu  was  100/., 
tho  time  of  sorvice  was  a  year  mid  a 
half,  and  the  sum  ordered  to  ho  ro- 
fiindod  190/.  See  Mtrro-  v.  ll'/ia//, 
6  Q.  B.  447,  where  a  solicitor  ])leaded 
a  plea  j\istifyiiiK  the  dinniissal  of 
his  articled  eleik  for  niiscouduct. 
And  sou  J '/i  mips  V.  C'/iJ't,  4  II.  &  N. 
IGH. 

(i)  7-:.r.  p.  nai/lci/.  9  B.  &  C.  G91. 
The  premium  wiis  200/. ;  the  sum  re- 


funded 180/.  Sec  j:.r  p.  lladui,  2 
Jur.  873. 

(«)  Ju-  p.  (■(iridn/.  2  Dowi.,  X.  S. 
94');  12L.  ,T.,  d  li.  98. 

(/;)  Re  T/ii/iii/)Mii/,  1  E.\.  SG4.  Sro 
Criinii  V.  tS/ii/i//iiii/.s,  34  L.  J.,  Ch. 
l'!G;  10  Jur.,  N.  S.  1189,  where  tho 
clerk  was  a  ward  in  Cliaiiciiy,  uiij 
wanted  to  chaufje  liiH  innfessioii. 

((■)  Ji.i-  p.  J'n,/c,iiij\  :>,  M.  ^-  Cr. 
327,  reversing  tho  decision  in  2  Dcuc. 
158  ;  3  M.  4:  A.  07. 

(rf)  This  practically  ro-eiiacls  the 
Bank.  Act,  18G9,  s.  31. 

{1)  See  J;'.v  p.  JItii/ms,  2  G.  & 
J.  122,  where  tho  fee  was  iiaiil, 
but  tho  articles  were  not  executed : 
Jix  p.  Soamcs,  3  D.  &  C.  320. 


Articled  Vlerka. 


800 

and 


Bonio  lithur  porsou."  l""ii"''t«tiup  oi  .u  tiolud  ot  uyroomoiit  to 

for  wliicli  ],„  is  urti.k  1 1  o  s    l  I  h."  ^'■^I'-.'^ttio,,  of  th„  time 

timt  Act  .lir.,ot,nl  (/•)  ^'''"  '^''''^  oxammc.l  iu  inaunor  by 

porM.u  .shall  nut  be/ ,7  mi    S'u":  't     :f '"  "'*^  'tulhority  thoroof,  a 

]iy  sect,  fi, 
will/'tho'«rst  (liv'o/ J.™,;'3  "1''^*^  "'  /'«!  yoar  cnimonoinff 
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Pi'oliininary, 
iiitcriiiodiato, 
mill  final  oxa- 
miuatious. 


Cortifioatoof 
haviiiff  jjassed 
oxamiiiations 
i't'<luiaito  for 
adiui.sgiou  as 
aolicitor. 


ciitiro  inanaD-oiiinnf.  n,wi /,,^„f„„l  „<!\.ii        ,  v"'*  y^^ct,  navo  thi 


e.iti.0  manasoiuont  ami  controT  of  ^^irioii'^vm^in' V'"'''  ^''T",*^° 
liuvo  power  from  ti.no  to  time  to  ,n  ,V!        "-V^  '."""ti.nis,  and  shall 

all o:  a^.  Of  the  mJn^Z^:^^^^^:^  ''''  '-'^^'  '^ 
(A.)  AVitli  rcspeot  to  the  8ul,  oct.s  for  and  the  mode  of  condurtin. 

thooxanunationofcandidato.s;  and  conducting 

(B.)  A\  itli  rosjioct  to  the  times  and  i)lacos  of  ovn,n,-n..f; 

notices  of  examinations  •  and  °x^"'"n'ition8  and  the 

(c.)  With  respect  to  the  certificates  to  bo  given  to  person,  nf  fl    • 

having  passed  any  examination ;  Ld  ^°'"°"'  '^  ^^'''' 

(D.)  With  respect  to  tho  appointment  and  roinov.,1  ..f  . 

ofthe  examiners  so  appointed ;  and        ^  otherwise 

(E.)  Witli  rcsjjoct  to  any  other  matter  nr  fhi^r,  ,>=  ^       i.-  ,   ,, 
society  think  it  expedient  t"  ZL'eSonVlW  tt  bS' 
pose  ot  carrying  this  section  into  execution  ^^^^^ 

Any  regulation  made  under  tho  authoritv  of  th"^    „  ^■ 
altered  or  revoked  by  a  subsequent  ivm'Mnn  1'^'"'-  '"'''J'  ^« 

re^'ulations  made  u.uler  tbrS  m^i  v  >'  fi  ■'  '""\.^'"I»^'«  "f  all 
transiuittod  to  the  preside  of  t^l^o  fiieen's  l'  "f^T  •"?^''^"  ^° 
C.numun  Tleos  Division,  and  t£  E^lifi  S  B  S^^J,  ^  n^U- "f 
lour   ot  Justice,  and  to  the  Master  of  the  K  lis     i,  1  >,'^'' 

CO  To  what  solicitors  Uio  Act  does 
notexteud,  seo  sect.  47,  ante,  p.  40. 


Examinations 
to  1)0  held 

under  manago- 
nient  of  Incor- 
ponitod  Law 
Society. 


(y  oorlain  Roueral  pr  \  •  .jous 

or   tn^  .^ct,  and  Iho  iuterprucation 
clause,  ante,  p.  41  et  seq.  '^'i'''^'^''^" 
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I'AnT  I. 


MaatDi'3  r)f 
(-"ommnii  Law 
DivisidiiH  to  bu 
ox-ollicio 
exumiucrs. 


Foes  payahlo 
to  liiiw  Society 
ill  i'csj)oct  of 
exaininatious. 


Appeal  to 
Master  of  tho 
Bolls  against 
refusal  of 
certificate. 


Solicitora, 

of  no  forco  or  offoct ;  ami  if  aftor  any  mich  rcKuliition  or  any  pint 
thoroof  has  coiiu.  into  forco  any  two  ot  tlioso  jndgcs  (tho  Ma8t.T  of 
tho  llollrt  lioin-^  ono)  nhall  si^'iiify  in  niannor  afoiusaiil  thur  ilisscnt 
from  snch  iv^'nlation  or  any  part  thoroof  tho  sanu)  nlmll,  ut  tho  u\- 
niration  of  two  nioutlis.  coaso  to  l.u  of  any  ftnro  or  olloct. 

livsiMt.  7,  '•  Unli'ss  and  until  tho  prcsidonts ot  tho  tincon  h ISciich 
Division,  Voinnion  ricaH  Division,  and  Exchoiiuor  Division  of  tUu 
Ili<-li  C'onrt  of  Jnstico,  and  tlio  Master  of  tho  l{olls,()thorwis()  ordur 
thiTscvonil  niastcrd  for  tlio  tinio  being  of  thoso  Divisions  whall  bo 
ox-oilic'io  oxaminia-s  for  tho  intcrmcuUato  and  tlio  final  cxamiim- 
tions,  and  one  of  such  ox-oHicio  examinors  sliall  aut  in  tho  conduct 
of  evoiy  such  examination  in  conjunction  with  tlio  examiners  up- 
pointed"  bv  tho  society  in  pursuance  of  this  Act." 

IW  sect'.  S,  "  Any  person  applying  to  bo  examined  or  ro-examiiicd 
ut  II  pieliminarv,  "intermediate,  or  final  examination  sliall  piiy  to 
tho  Incorporated  Law  Society  siicli  fees  in  respect  of  8ucli  exami- 
nations (and  in  such  proportions  and  at  such  tiiues|  as  maybe  from 
time  to  time  determined  by  regulations  to  bo  made  by  tlie  presidents 
of  tho  (iueen'rt  liench  Division,  tlio  Common  I'leas  Division,  a  ml 
tho  Excliequer  Division  of  tho  High  Court  of  Justice,  ami  tliu 
Master  of  the  llolls,  or  any  two  of  them,  of  whom  tho  Master  of  tho 
llollss]mllbeouo(r/).  .  ..  o  ■     .   .  • 

"All  moneys  paid  to  tho  eociety  in  pnrsuauco  ot  this  Act  lu 
respect  of  the  jireliminary,  intonnediato,  and  final  oxamiimtioiis, 
sliall  bo  a])plied  bv  tiio  society  in  jjaymont  of  tho  expenses  liom 
itimo  to  time  iniun'ed  by  tho  society  with  roferonco  to  sucli  exami- 
nations and  with  referonco  to  tho  lectures,  classes,  and  otlier  teiicli- 
ing  piw  'ded  by  tho  society  from  time  to  timo  for  persons  bound  (jf 
ab7nit  to  bo  bounil  under  articles  of  clerkship  to  solicitors." 

By  sect.  9  (/i),  "Any  person  who  has  been  refused  a  certiiicute  of 
having  passed  an  intermediate  or  final  examination,  and  who  objects 
to  buch  refusal,  whether  on  account  of  tho  nature  or  ditticulty  ef 
tho  questions  put  to  hiiu  by  tho  examiners,  or  on  any  other  groiiiul 
whatsoever,  shall  be  at  liberty  within  one  month  next  after  such 
refusal  to  appeal  bv  petition  in  writing  to  tin  Master  of  tlie  liolls 
against  such  refusjll,  such  petition  to  bo  presented  in  such  nianiier 
and  subject  to  such  regulations  as  tho  Master  of  tho  Eolls  may 
from  timo  to  timo  direct. 


(y)  By  Reg.  made  under  this  Act, 
it  is  ordered  as  follows :  — 

1.  Thero  shall  be  paid  to  tho  In- 
corporated Law  Society,  by  persons 
applying  to  bo  oxaniiuod  at  a  pre- 
liminary, intermodiato  or  final  ox- 
amiuatiou,  tho  following  fees  (that 
is  to  say):— 

By  every  person  applying  to  bo 
examined  at  a  preliminary  exami- 
nation a  fee  of  2/. 

By  every  person  applying  to  bo 
examined  at  an  intermediate  ex- 
amination a  fee  of  3/. 

By  every  person  applying  to  bo 
esnmiiH-d  .at  ii  final  examination  a 
fee  of  ol.  .  ^ 

Everj'such  feo  shall  bo  payable  to      Ex.  lO. 


the  secretary  of  the  society,  or  sinli 
other  ollicer  as  llio  council  may  from 
timo  to  timo  direct,  by  the  caudidiite, 
on  giving  notice  of  1  is  desire  to  be 
examined  at  tho  examination,  in  re- 
spect of  which  the  fee  is  i)ayable. 

Where  a  candidate,  after  j,'iyinp 
notice  of  his  desire  to  bo  exaniiueil 
at  a  preliminary,  intcrmcdiiito  or 
final  examination,  has  not  prcseuteil 
himself  at,  or  ha.s  failed  to  pass  sucli 
examination,  one-half  only  of  tlu: 
prescribed  fee  shall  be  payable  by 
hira  on  applying  to  bo  examined  at  ii 
subsequent  examination  of  the  samo 
clnR.s, 

•11  L.  J., 


(A)  See  Ex  p.  Htcu 


Articled  Chrka, 
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J  ll«.l;;;  £rriMr;:;;:;,::;;:s:;;;;;!  i;;ir,::;iil,;;7[ 

tlio  cltirk  ol  tho  ix'ttv   m-  to  tlm  s,.iivt>rv  ,.f  n,    i,  \  * 

s..ci..y.  a„.i  ti>./..i„vk .;?  iho ;;;' \t;^.^  .1^': ,  r;;:E*;:f  ^ 

.,mo  .l.al    1,0  l.our.1  l,y  tl.o  Mast.r  of  tl."  IJ,.!!.  o  .  1 ,      ,/,^ 

iho  oxpnation  ot  ion,;t..on  .lays  fVo.a  tho  .lay  ou  whi 'h  h  el^  not  1 
turn  was  i„....s..nto,l  ami  at  8u..li  fi„,„  as  ho  nu, J-  „,,,,„;„;     ""^  i'°*'' 
.1  tho  heunii-  ot  any  i-otitiou  xxxuU-  this'  s..,.  ion  tho  Mas(,.,.  „f 
the  Kolls  ,May  ,uako  su.;h  onl..,.  as  to  him  ,„av  s,v      ,n  ! ot    „ 
wl.ro  any  ,,„,,s„n  who  has  l,..on  irluscl  a  .■..Aili.,,  o  .     h av     ! 
l.ass.;,nuHfmaloxa.,Hnat,on.  oa  appeal  to  tho  MusI.t  ."f  t h '  1,   fe 
obtains  an  or.h,r  ior  hn  a.ln.iss.on,  such  or.k.r  shall  ontif  o  h       to 
a.vrt.h..ato  trom  tho  Irn'orponit-.l  Law  Socoty  of  his   if  ,.4    , 
capacity  to  act  as  a  sola.uor.an.l  i.i  tlio  asual  husiacss  t     nl't 
by  a  soh.itor  m  tho  sumo  uuumor  us  if  ho  had  passod     is^i    ■ 
ex.'uauiiition.  '  "  ""''^ 

akui  tho  dogico  of  liachdor  ot  Aits  or  l!;,,.],.-!..!-  „f  I„tws  iu  tho  I"'""iminM,y 
lW«t,.^^s  of  Oxford,  Canibridf-r.    Dublin.  Durliam  or  Lo  ,1  h     «^'"»i""ti  ^«. 
or  in  tho  (iuocn's  Umvorsity  in  Irolan.l,  or  tho  .l.-ro,  of  J  ,' 

ot  A,  s  Mastor  of  Arts,  JJa..holor  of  Laws,  or  I)o.tor  of  L  ws 

nyof  tho  nnivorsitios  of  Seothmd,  (nono  of  such  do-ios  iToin" 
bn,m,rydo^roo,s.)or  who  has  boon  culle.l  to  tho  .lo^roo  o?  Utt .? 
liarnstor  in  hn^Hand.  or  who  has  passod  tho  first  public  oxmni  m- 

.0.1  iM.h.ro  moderators  at  Oxtord  or  tho  pn.vious\.xami,m         ^t 

anbndf^'o,  or  tho  examination  in  arts  for  tho  s,.con.l  yo  at 
Dui  lam  or  who  has  passed  ono  <,f  tho  local  oxaminatio.  s  esta- 
UksIi,.,1  b>-  tho  Tmvorsi  y  of  Oxford,  or  ..no  of  the  non-'m'mi  a 
examinations  established  by  tho  Universitv  of  ('ainbri,.'.'  "  •  „ 
ot  tho  examinations  of  tho  Oxfor.l  an.l  C'ambridi,^,  Scho.ds  Exam  ! 
nation  i  oavd,  or  ono  of  tho  mntri<.ulati..n  oxaminat  .  ns  at  ,i 
Lnivorsities  of  I  ublin  or  London  (notwithstan.l  J  hi  may  m? 
kvebeon  placed  m  tho  first  Division  of  such  niatric.ulati"Hr.Sani  - 
na  on),  or  tho  examination  for  the  first-class  certificato  of  ho 
U  leso  of  rreceptors  incorpomtcl  by  lioyal  Cliarter  in  1H4<). 

Iho  presidents  ot  the  (ineeii's  IJonch  I  )ivision.  tlio  t'.,mmon  Pleas 
Divi  ion  an.l  ^.ho  Exchequer  Division  of  the  Ilij^h  Court  of  JuS 

ud  the  Mast,  .r  of  ho  Kolls.  or  any  three  of  tliem  (tho  Ala.  e  of 
J  Rolls  beuiR  ono),  may  make,  and  from  tiino  to  timo  alter  and 
revoke,  regulations  oxtendiun:  the  above  oxempti<,n  to  any  Lois 
vho  pass  any  examination  hehl  in  any  .,f  tho  above-uL  tion  ,1 
u.m.rsi  les  or  in  tho  Owen's  College,  M?inchestor  o    in "  ny     iS 


I 


W  ByRcff.  2  of  tho  Judges,  r.th 
December,  1877,  "  In  additiou  to  the 
ns^w^^^  ".".Jitnined  iu  suciiou  iO  of 
tie  bohcitors  Act,  1877,  a  certificato 
M  naving  uassed  a  proliminary  exa- 


mination under  tliis  Act  shall  not  bo 
rociuired  from  uuy  pcreon  who  Ims 
passud  liiu  Junior  Stuileuts'  (iencrul 
I'.xamination  in  tlio  Owen's  CoIIcro, 
Mauchester,"  ' 


J  i 


1  ! 


i^'- 


''1^\ 

Ji 

• 

l.L 

,i  l^^l: 


(it 


PabtI. 


Power  of 
judni'H  to 
Kriilit  Hnucial 
uxi'iiipttonH 
from  (irolimi- 
nary  uxiiiiiinu' 
tioii. 

Exomjition  of 
cortuiii  bur- 
ristorH  froin 
iiitumirdiiito 
exumiuutiuii. 


Reftulatinns 
miKlc  by  Law 
Society  re- 
sjit'L'tiiif;  exu- 
luiuutious. 


Siilin'lnrs. 

hy  Bflct.  ' '.  "  Thn  positl(Mit«  of  tho  QuPon'«  Donch  DiviHion.  tho 
■  riiimiiciii  li.';w  DivisiiiM.  mill  th'>  l'lxihtM[iicr  IHvisioii  of  tlii«  lli;,'li 
( 'i»iirt  lit'  J  list  ire,  and  tlu'  Mastci'  of  tho  Itolls,  or  iiny  oiio  or  moii'  i\{ 
tlitiii,  iniiy,  wliciii  imiloi'  sin'ciul  cii  ciimMtunciH  tlu'y  or  ho  woo  tit  so 
to  do,  (»xoiiij)t  iiiiy  iM'fHon  from  coinpliuiu'o  witli  tiio  iMmctiiioiitM  iiinl 
ro^jiiliitioiw  for  tlio  tinm  l)oiii;Lr  i"  t'orco  with  losjM'ct  to  tlio  jiro- 
•  liiiiiiiary  oxaiuinatiou  oitlioi-  ontiroly  or  partially,  or  Hubjoct  to  any 
such  iiiiiilitioiis  as  to  tlioiu  or  him  may  Hi^om  lit." 

Ity  Mict.  12,  "Any  porsou  who  has  boon  fulU'il  to  tho  dojjjroo  of 
Uttor  Hiirristor  in  Hiij,'laiid,  and  is  of  not  los.s  than  (ivo  -i  ir.V 
standing?  at  tho  bar,  anil  lias  procured  liimsolf  to  bo  disburriil  \  iih 
a  viow  of  bofominj,'  a  Holicitor,  and  iuis  obtainod  from  two  ot  tbo 
bonchors  of  tlio  inn  to  whiili  lio  l)oloiio;s  or  to  wliii'h  iio  bclongoii  u 
cortilicati'  of  his  boinj?  a  fit  and  pro])or  por.son  to  j)raotiHo  us  u 
Solicitor,  shall  not  bo  I'oquircd  to  obtain  ii  ccrtilicato  of  havjn;; 
I)assiMl  an  intormodiato  oxuniination  undor  this  Act,  and  nIiiiH  Ijc 
ontitlc^l  on  passino;  a  tiual  oxaniination  unilor  this  Act  (oxeopt  so 
much  of  such  oxaniination  us  rohitos  to  urticlos  and  aurvico  uuJur 
urticlus)  to  bo  udniittod  and  ourollod  us  a  Bo'.citor." 

Tho  foUowinj?  Ib>f?ulations  wore  niado  by  tho  Incorporatod  Law 
Society,  on  tho  27th  Novonibor,  1S77,  and  camo  into  operation  on 
tho  1st  November,  187«:— 

Terms  used  n  thouo  Regulations  have  (unless  iuconsistent  with  tho 
context)  the  siHuo  meanings  as  they  have  in  tho  Soliuitors  Act,  1H77:— 
"  tho  council "  means  tho  council  for  tho  time  being  of  tho  Iiicorponitcil 
Law  Society ;  "  the  secretary"  means  tlio  secretary  for  the  time  bciug 
of  tho  society  ;  and  "  tho  registrar"  moans  tho  registrar  of  solicitors. 

[_Rc!f.  1  lo  5  relate  to  the  a/i/iuintmott,  i?r.  of  the  examination  committee. 
referred  to  as  "  the  eommittee,"  and  to  the  appointment,  ijc.  of  examiners.] 

Preliminnrij  Examination  [k). 

C.  Four  prelimiuarj'  examinations  shall  bo  held  in  each  year  (tlmt  is  to 
8uy),  one  in  eacii  of  tlio  months  of  February,  May,  July  and  October,  on 
such  days  in  those  mouths  respectively  us  the  committee  may  ai)poiiit. 

7.  Tho  preliminary  examinations  shall  be  conducted  either  by  the 
examiners  appointed  under  these  regulations  personally  in  the  hall  of  the 


{k)  Tho  examinations  will  bo  hold 
at  tne  Incorpoiated  Law  Society's 
Hall,  Chancery  Lane,  Loudon,  and 
at  some  of  the  followiiift  towns,  in  tho 
months  of  February,  May,  July,  r.nd 
October  of  eachyear; — Birminshara, 
Bristol,  Cambridge,  Cardiff,  Carlisle, 
Cannartheu,  Chester,  Durham,  Kxc- 
ter,  Lanciuiter,  Leeds,  Lincoln,  Liver- 
pool, ^liincliester,  Ncwcasfle-on- 
Tyno,  Oxford,  Plymouth,  Salisbury, 
Slire  .vsbury,  Swansea,  Worcester, 
York. 

i""...lidates  are  required  to  give,  at 
Ici  *■  tiiirty  days  before  the  day  ap- 
poiuted  for  the  examination,  notice 
to  the  Secretary  of  tlio  Incorporated 
Law  Society,  of  tho  /.7;.y;«.-y«  in 
which  they  propose  to  bo  examined, 


the  toii-H  at  \^hich  they  w!  h  'r  be 
•"tnjnlw.  1,  aid  their  age  ■  il  rm. 
r'cnii',  ..rip' ice  OTmodcofedmiitmi. 

All  notices  should  be  uddrcsaed  to 
tho  Secretary  of  the  lucorporuted 
Law  Society,  Chancery  Liine,  W.C. 

Candidates  who  fail  to  pass,  or  at- 
tend at  the  examination  for  which 
they  have  given  notice,  may  atteuil 
at  any  subsequent  examination.  A 
renewed  notice  must,  in  that  case,  bo 
given  fourteen  days  at  least  before 
the  date  of  such  subscquuut  ex- 
amination. 

The  fee  j)ayablo  on  giving  iioliccof 
examination  is  2/.,  and  for  a  rciieired 
notice  \l.  Cheques  or  post  office 
nrdf'rs  Rhould  be  ci'033ed  ' '  MossIt!. 
OosUnga  &  Sharpe." 


ArikU,)  dhry, 

^f'^^t:ft:/ZZ^\:Z^'^rn^.  '-'"  ♦'-  to  tin. 
ovvMM  ««  tho  .ai,l  lo,,,l  «ol"  to Ih      ,  v'i  "/  """''  I''"'"'"'  l'''"<-  in  tl.  mo 

'•  ,7/l*!'>K  from  dictation. 

7  Aritl""^t'  "''t?  ''"*^'''''  ''•^"'l-Nition 

preliminary  .xa,„iu„ti„u,  tl.o  lu  uit^  J^^lT"^  ,  ^7    'l"Wi"K    any 
ot  th..  books  solucted  l.v  them  for  H,!,  ''  '^'.''""='1  '""y  'lircrt,  a  list 

.ud«ix  languages,  anc/tl"  h "  .l^Jt  «uuh  oIh'""  ';S'l'"/j'''"f"^  i"  the 
to  any  person  applying  for  the  H,m?J  *^""'  "'"'"  ^"'"i-'''  "  c-'opy 

pri^u:^^'::::l;:!Si;";^'t^-;f"»^"ty  ;lays  befo.  the  date  of  the 
written  notice  (/)  to  tlio  necr  .t,rrv  or  iue),^  'V°   ^°  examined,  give 

neot,  of  his  desire  to  he  ex  .hV"!  "  "  Ifn'  "?"-"''  .'"*  "'^  """"•-•il  may 
t«o  languages  in  wl.ieh  ho  prono„  i  f?,  L  '  ''  •*"^''  "'  «"«''  ""tico  the 
t.ous,  and  the  town  at  whieh^l  L'  "v7shc  t^,  he"""°"^  "i"''^"'  "'^^o  regula! 
rmdenc.^  and  plaeo  or  mode  of  edm'ation         "^'""'""'1'  ""^d  W«  age  and 

transmitted  by  the  eommittee  to  the  local  inb"  7""'-'''  ^'.'^"''^  «''■'"  l>e 
under  these  regulations.  "'''''  hohcitors  appointed  by  them 

^ummon'tho  candidates'ilt  sm.h%?moras''m.fI''.  '"""''"  ""^y  -direct,  shall 
and  the  said  local  solicitors  sha  1  r"  mire  J  a-T^  ^^  ^''^  '^-""mittee, 
tow.ite  from  .lictation  as  here  ,,b,  t  re  ,,  Inf  • ''"'^l'^'**'^-^  '"  ""-'»•  Vre^once 
answers  to  the  papers  so  tr.'u  „  tS  nj "tb ^'  **■'  *",.*'''^^-^"«en 
wihnut  delay,  seal  up  and  send  to  tbn  el  •  /""'V '"''"t°''«  ^^all, 
(licutmu  and  tli.  answt.rs  so  wrUto.  ''""""itteo  the  writing  from 

:;^f^^t:t^zZy'S!:;^^  mness  of 

efonn  of  a  report  to  the  couneU  o   tCre 'u?f  ^  ^^°  "'■""°  ''^ 

,0  r       .,  ^,^"'"''"'<f'<«te  Examination  (m). 

(0  See  Chit.  F.  12th  ed.  p  " 

J^^^'^^,^.^^^'^   to 

^-tedws^Sj^S-tte;; 
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to  lea^e  their  articles  of  clerkship 
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Solicitors, 

oil  Buch  duys  in  those  months  reaiieutively  as  the  committee  may  ap- 
point. 

13.  The  intermediate  examinations  shall  be  held  in  the  hall  of  the 
society,  or  such  other  place  as  the  committee  may  from  time  to  tiinc 
ai)poiut. 

14.  The  subjects  of  the  intermediate  examination  shall  be  snch  elemou- 
tary  works  on  the  laws  of  England  as  may  be  from  time  to  time  selected 
by  the  committee. 

Not  later  than  the  month  of  July,  in  every  year,  the  committee  shall 
furnish  to  the  .secretary,  or  to  such  other  oflicer  as  the  council  may  direct, 
a  list  of  the  works  selected  by  them  for  the  examination  of  candidates  in 
the  ensuing'  year  ;  and  the  secretary  or  such  officer  shall  furnish  a  copy 
of  such  list  to  any  person  applying  for  the  same. 

1 ").  Every  person  serving  under  "rticlcs  of  clerkship  shall  (subject  as 
hereinafter  montioucd)  present  hii.jclf  at  nn  intermediate  examuiatioii, 
and  shall  bo  examined  within  the  six  months  next  succeeding  the  day  on 
which  he  completes  half  his  term  of  service. 

10.  A  candidate  who  fails  to  present  himself  at  or  to  pass  an  inter- 
mediate examination  within  the  above  period  may  present  himself  at  any 
subscquout  intermediate  examination ;  but,  if  he  fails  to  pass  an  inter- 
mediate examination  within  twelve  months  next  after  the  date  of  the 
expiration  of  one- half  his  term  of  service,  his  final  examination  sliall  bo 
postponed  for  a  period  equal  to  the  period  intervening  between  tlie  expi- 
ration of  such  twelve  months  and  his  passing  such  intermediate  examina- 
tion, or  for  such  shorter  period  as  the  committee  may,  on  the  ground  of 
illness,  or  on  other  special  grounds,  direct. 

17.  Every  candidate,  at  least  thirty  days  before  the  date  of  the  inter- 
mediate examination  at  which  he  proposes  to  be  examined,  shall  give  to 
the  secretary,  or  to  such  other  officer  as  the  council  may  direct,  written 
notice  (/;)  of  his  desire  to  be  examined,  and  shall  leave  with  the  secretary  or 
Buch  other  officer  the  articles  and  any  assignment  thereof,  or  supplemental 
articles,  duly  stamped  and  registered,  imder  which  the  candidate  has 
served  or  is  serving  his  clerkship,  or  any  portion  thereof,  together  with 
a  certificate  of  his  having  passed  a  preliminary  examination  (unless  ho 
shall  have  been  exempted  therefrom),  and  together  with  answers  to  tin; 
(juestions  in  that  belialf  si)ecified  in  Part  I.  of  the  Second  Sehedulo 
hereto  (o),  signed  by  the  candidate,  and  by  the  solicitor  or  solicitor's 
London  agent,  barrister  or  special  pleader  with  whom  he  has  served  or  is 
serving  his  clerkship,  or  any  portion  thereof,  or  with  whom  ho  has  been 
or  is  a  pupil. 


and  supplemental  articles  (if  any) 
didy  stamped  and  registered,  and 
answers  to  the  questions  as  to  duo 
service  and  conduct  up  to  that  time. 
Prints  of  these  questions  can  bo  ob- 
tained on  application  at  the  ofHce  of 
the  Incori)oratod  Law  Society. 

Candidates  who  apply  to  be  ex- 
amined under  the  Itli  section  of  the 
Solicitors  Act,  1800,  may.  on  appli- 
cation, obtain  copies  of  the  further 
questions  relating  to  tlic  ten  years' 
service  antecedent  to  the  articles  of 
clerkship  ;  and  such  (picstions,  duly 
answered,  must  be  left  at  the  time  of 
giving  notice. 

Candidates  who  fail  to  pass,  or  at- 
tend at  the  examination  for  which 
they  have  given  niitiee,  may  iittesid 
at  any  subsequent  examination.    A 


renewed  notice  must,  in  that  ease,  bo 
given  fourteen  days  at  least  bet'ore 
the  date  of  such  subaeqiieut  exami- 
nation. 

The  examinations  will  ho  held  at 
the  hall  of  the  society.  Chancery 
Lane,  London. 

The  f(;e  payable  on  givin;;];  notice 
of  examination  is  3/.,  ami  for  a 
reiiewfd  iiolice  I/.  lO.s.  Cliecpics  or 
post  office  orders  should  be  crossed 
"Messrs.  Goslings  &  Slmriie." 

N.B. — Candidates  eaiiiiol  present 
themselves  for  Intermediate  Exami- 
nation before  the  e.rpinitioii  of  their 
hdlf-term  of  nerrive. 

(u)  Chitty's  Forms,  p.  11. 

{ri)  See  Chittv's  Forms,  pp.  1-' 
.an<i  13. 


18.  The  secretai 
wliere  he  thinks  pi 
committee,  after  si 
any  of  such  answe; 
council,  nnd  the  c; 
ext.mination :  Proi 
grounds,  allow  th 
answers. 

19.  If  the  comm 
a  candidate  at  an 
in  the  form  of  a  rep 
and  the  council  ma 
in  the  First  Schedi 
by  the  president  or 
such  candidate. 

i'O.  Four  final  exa 
cue  in  each  of  the  i 
such  days  in  those  m 

21.  The  final  cxai 
iu  sneh  other  place  a 

n.  TJio  final  exi 
Lamely :  — 

1.  Principles  of  lav 

(")  In  matters  u 

Bivision  of  i 

{/')  In  matters  u 

Bench  Divisi 

2.  Principles  of  the 

of  conveyancing 

3.  The  law  and  prac 

{]')  SrajECTS  OF  Ex 
Essaitin/.]-!.  Princj 
ami  procedure:  A.  Lunc: 
detennmed  or  adnu'nist 
Cii,mcery  Division  of  the 
of  Justice.  B.  In  mat 
(lotcrmmcd  or  admiiiist< 
(jiiecn's  Bench  Division  ( 
Court  of  Justice. 
2.  Princi])Ies   of   the   1 

.111(1  personal  property  and 
01  convevanciug. 

Olitio>m/.]~3.Thohwti 
of  baiikniptcy. 

4.  Criminallawandprt 
weJiiiffs  l)ef(u-e  justices  of 

■'•  I'lio  law  and  practi 
Trobate,    Divon-o    aud 
Division  of  the  High  Court 
amlwIesiMticallawaml 

andidates  are  rcnuire( 
"oUoo  in  wnting  for/i/.f„ 

cast  before  the  date  of  the 
ta  to  the  secretary  of  the 

Cmmhto^  are  also  re,, 
M*  m„e  time,   to  leave  ' 


wliere  lie  thinks 


Articled  Chrh. 


vers  are  "nsatisfLtory,  thcT^lall  .^^'rf^S^  opinion  that 
candidnfp  ol,„n  _,iV"      '-•>^*''aJi  certify  tho  sHmr. +„  4i.. 


"iniutee  after  such  further  inn  Urie«  n    f,  °  ""^  committee;  and  if  thl 


FF^;.sBs  ir^"'^™s  Bis; 

-  Ti.    hnal    e.a„.nation3    ^V'T^  ^^^^^^^^^ 
Llnncples  of  law  and  procedure-  ' 

of  ~„cfnV.'"  °^  ^-^  --i  P-onal  property,  and  the  practice 
3.  The  law  and  practice  of  bankruptcy. 


(P)     Subjects  of  Examlvatio.v 
&M.]-!    rrinciplcs   of   law 

mlproccdure:  A.  Innijftor..  usuX 
tcnnmcH  or  .administered  n  th^ 
J  sTiJe'^'^f'T^^'tho  High  Court 

:;.  Principles  of  (he  law  of  renl 

(audiiiates  are  reonirprl    t).     ■' 

|;oa  to  the  sccreS;  o1  It    ?™: 
«e,l  Law  Society,  ChancerK^K; 

'"  '•"""■   '"'"■,   to   leave  \^h'nu. 

1'  :: 


as  to  d  J""  itS-'oT  °  *''^,  l"*'^"''"-'' 
Pnm.ipafij;^---t;andjis 

Incorporated  Law  Society        "*  ^''^ 

theh„,ron?,i--n"''°'^«''j-t 

LancLondon    '  '°"^'^''   ^'^'^"^'-^^y 

a|SSi^i.su°fr^.^: 

Riven  fonrtn^  "i"''*'  '"  *'"'*  case,  be 

nation.  subsequent  o.xami- 

The  fee  payable  on  givius  noticB 
of  examinat  on  is  5/    frtr  o  .•  / 

';^tico.2/..10,v.,rudfo.1heHonm^ 
J-'Xamiuat  on  !•'     Chrr,,,        ^^onois 

Office     orders 'sho^d'^^tr^crS 
Messrs.  Goslings  &  Sharpe."     ''"' 
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Solicitore. 

Past  I.  .    ( Criminal  law  and  practice. 

*•  I  Proceedings  before  justices  of  the  peace.  . 

5.  The  law  and  practice' of  the  Probate  and  Divorce  Division  of  the 

Hish  Court  of  Justice.  .1.     i  t     „*  4.1, 

23  Eviry  candidate  at  least  forty-two  days  before  the  date  of  tho 
final  examination  at  which  he  proposes  to  be  examined  shall  p;ive  to  tho 
secretary,  or  to  such  other  officer  as  the  council  may  appoint,  written 
notice  (7)  of  his  desire  to  bo  examined,  stating?  his  place  or  places  of  resi- 
dence  and  of  service  under  articles  for  the  last  preceding  twelve  montks, 
to-ether  with  the  name  or  names  and  place  or  places  of  residence  of  t^he 
Son  or  persons  with  whom  he  has  served  dunng  the  continuance  of  ]m 
Articles ;  and  shall  also  leave  with  the  secretaiy  or  such  officer  the  articles 
and  any  assignment  thereof,  or  supplemental  articles,  duly  stamped  aud 
registered,  under  which  the  candidate  has  served  or  is  serving  his  clerk- 
ship,  or  any  portion  thereof,  together  with  certificates  of  his  having 
passed  a  preliminary  and  intermediate  examination  (unless  hyhall 
have  been  exempted  therefrom  respectively),  and  together  w>h  an. 
Bwirs  to  the  questions  in  that  behalf  spec.fiecl  m  Par  II.  ,  ..  he 
Second  Schedule  hereto  (>•),  signed  by  the  candidate,  and  also  by  the 
solicitor  (.)  or  solicitor's  London  agent,  barrister  or  spec.d  plonaer  ^Mh 
whom  he  has  served  his  clerkship,  or  any  portion  thereof,  or  with  whom 

he  has  been  a  pupil.  „  ,.         ■■, 

24  The  secretaiy,  or  such  other  officer  as  aforesaid,  may,  in  any  case 
where  he  thinks  proper,  refer  such  answers  to  the  committee  ;  and  if  the 
committee,  after  such  further  inquiries  as  they  see  At,  are  of  opinion  that 
anv  of  such  answers  are  unsatisfactory,  they  shall  certify  the  same  to  the 
council,  and  the  candidate  shall  not  bo  permitted  to  present  himself  for 
examination :  Provided  that  the  council  may  in  any  case,  on  speciiil 
grounds,   allow  tho  candidate  to  be  examined  notwithstanding  such 

answers^.  ^^^  j,^j„j^jj.tee  are  satisfied  as  to  the  proficiency  and  fitness  of 
a  candidate  at  a  final  examination,  they  shall  certify  the  same  in  the  form 
of  a  report  to  the  councU  of  the  result  of  such  examination,  and  the 
council  may  thereupon  resolve  that  a  ceitiiicate  in  the  Fonn  (C)  in  the 
First  Schedule  to  these  Regulations,  or  to  the  like  effect,  signed  by 
the  president  or  vice-president  of  the  society,  shall  be  dehv-ered  to  such 
candidate.  ITie  committee  may,  in  their  report,  recommend  any  candi- 
date for  honourable  distinction  as  they  may  see  proper. 


Silks  made  hy  the  It 


t{] 


I  ,.|  i  I, 


General. 

26  If  any  candidate  for  examination  does  not  present  himself  at  or 
fails  "to  pass  any  examination  at  which  he  has  given  notice  of  his  intentioa 
to  present  himself,  he  shall  be  entitled,  on  giving  at  least  fourteen  days 
written  notice  to  the  secretary,  or  such  other  officer  as  the  council  may 
direct,  and  otherwise  complying  with  the  requirements  of  these  regu- 
lations, to  present  himself  at  any  subsequent  examination  (O-  _      , 

27  Any  person  claiming  the  benefit  of  any  exemption  or  exception  in 
respect  of  any  examination  under  the  Solicitors  Acts,  1843,  ISGO  and 
1877  or  under  any  regulations  made  in  pursuance  thereof,  shall,  before 
he  shall  be  entitled  to  the  benefit  of  such  exemption  or  exception,  produce 
to  the  secretary,  or  such  other  officer  as  the  councU  may  direct,  a  testamur, 


B.  14. 


(0)  Chitty's  Forms,  p. 

(r)  Id.  pp.  15  and  16. 

(s)  If  it  were  made  naanifeat  to 
the  Court  that  a  solicitor  improperly 
refused  to  answer  the  questions  as  to 
the  service,  &c.,  the  Court  might 


grant  a  rule,  calling  upon  him  to 
show  cause  why  ho  should  not  do  so. 
Kv  p.  Lewis,  7  Jur.  442. 

{t)  Fnr  fnnsiR  nf  renewed  notices, 
see  Chitty's  Forms. 


'  "ri' 


Articled  Clerks. 
certmcate,  judge's  order  or  other  satisfactory  evidence  showing  his  right 

examinlZnTwho  intslYoTSfsS  r^^""  i'T  '"^^  P'«^--T 
time  of  prodUingKSest?ih™,-t''''^'P'^''"'  ^'^°'^  ""^  ^t  t^e 
Solicitors  Act,  IsKroduco  to  ?ht  l^lf/  '  P"2"^'»*  *°  «ect.  7  of  the 
a  preUminaiy'  examiSn  ^'''''''  ^  "^^'^^'ite  «*  having  passed 

unftneroran^UdltTt  1%!^': '^  the  registrar  as  to  the  moral 
Supremo  Courtf  it  shall  be  the  dutv  nT  r"""*'"!?  *°  ^°  "'^  °<«««'^  «*  the 
to  refer  such  allegation  to  the  comm?L„  T^'^^ul.  "^""''^  "t^er  officer 
inquiring  into  thf  Ster  JewHo^S'^^^^^^^  «*^P«  ^^ 

and  proper.  '^'^  *^^  ^'^^7  ^°'7  deem  necessary 

in  their  discretion,  reffio^'^rrnH  c:r;&crShreln*Sire.'^^^^  '^^^' 
Temjmrary  Trovuion. 

ist'ly'^f  tjruirms,^'^^^^^^^^^^^^  -ff-^  before  the 

Solicitors  Act,  1877  shall  so  fir  a7thL»  ''^^^''^'°''^  repealed  by  the 
be  deemed  to  have  been  ssued  done  or  suZpT  ''I^'^^^^^^J  applicable, 
of  these  regulations.  '  ^"^  ^"^'''^^^  ^°'^^''  '^'^'i  i^^  pursuance 

7J«/«  made  by  the  Incorporated  Law  Society  for  the  Honours  Examination 

thJ:reran!ngst"theyLv:^:/rJr.^^^^^^^^^      ^^^  --*-i) 

the  27th  November,  18?7Tas  to  he  PreSnrv"\T'^'  \^^^  society  on 
Examination  of  pekons    ntendin-  to  w^*"'^'  Intermediate  and  Final 

Court  (hereinafte^eferredt"s'^tlL\\7uklio^  "'  *^^  ^^^^^^ 

Honours  Exan\ination  as  heroinaftor  moSLned        '^'^'*''  ^^''^^  ^^''  *^° 

as'hf  r ndl  mt;'frl"tim:  iftimet.r^f ^i  "^  '^  T^  "^^^^  P^-e 
nations  for  Honours  n^c    veal-      Th.  „\PP°\"tv  .^^^  vo  untary  Exami- 

such  days  as  the  counci^V^m  tSe%^o^tlme:^°;oin?'^"  ^'^'^^  ^'^^^  ^ 

srind  Te-crcir  r^af  uzs^re^  ^^' «~  ^L^^^ 

appointed.  ^         pleasuie   remove   any  examiner   so 

metS^f  ttltn£*o°rT[irruncr.  ^°  r^'"^*^^'  ^^  '^'^-^^  ^ 
eouncil  n.y  from  timerti^.t/'^^^Xr  ';;::s^4T^'^-"-  -  «- 

a  certain  standard  of  pScemy  a?t  u  fC  «   V  "^'^""'l?''-'''  l"»ve  attained 
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SoUciivrs. 

examined  for  honours.    Forms  of  notice  can  be  obtained  at  the  office  of 
the  society.  . 

8.  At  each  Honours  Examination  the  candidates  who,  m  the  opinion  of 
the  committee,  are  descrvingr  of  honorary  distinction  will  be  arranf^ed  in 
three  classes  ;  and,  in  awarding  honorary  distinction,  the  marks  obtuimd 
in  the  Honours  Examination  will  alone  be  considered. 

9.  The  names  of  candidates  placed  in  the  first  class  will  bo  arranged  in 
order  of  merit,  and  every  candidate  placed  in  that  class  will,  in  addition 
to  a  class  certificate,  receive  a  piizo. 

The  names  of  candidates  placed  in  the  second  and  third  crnsscs 
respectively  will  bo  arranged  alphabetically,  and  every  candidate  placed 
in  those  classes  will  receive  a  class  certificate. 

The  certificate  will  be  in  the  following  or  an  equivalent  form : — 

Honours  Examination. 

By  Authority  of  the  Council  of 

The  Incorporated  Law  Society 

of  the  United  Kingdom. 

I  do  hereby  certify 

that 

at  the  Honours  Examination 


held  on  the day  of. . 


188 


who  served  his  Articles  of  Clerkship  to 


was  placed  in  the  first  [second  or  third]  class. 

President. 

10.  The  names  of  all  candidates  who  attain  honorary  distinction  will 
be  printed  in  the  society's  calendar. 

11 .  At  each  Honours  Examination  the  following  prizes  will  be  awarded, 
unless  in  the  opinion  of  the  committee  the  standard  attained  slioukl  not 
justify  the  issue  of  any  first-class  list :— The  Clement's  luu  Prizu  (value 
10/.  10s.);  the  Clifford's  Inn  Prize  (value  ?'.  5s.);  and  the  New  Iiin 
Prize  (value  bl.  5s.) ;  or  an  additional  Society's  Prize  of  like  value  ;  uud 
the  Daniel  Reardon  Prize,  being  the  one-fourth  part  of  the  dividend  ou 
£,3,333  :  6s.  8rf.  Consolidated  Bank  Annuities.  In  addition,  the  .society 
will  give  as  many  prizes  (value  bl.  5s.  each)  as  are  required.  Tlio  vahio 
of  each  prize  will  be  expended  by  the  society  in  the  purchase  of  Iriral, 
historical  or  constitutional  works,  to  be  selected  by  the  successful  candi- 
date, and  such  works  will  be  bound  at  the  exiiense  of  the  society,  and  bo 
stamped  with  the  arms  of  the  society. 

12.  In  addition  the  following  prizes  will  be  awarded  according  to  tlie 
result  of  the  Honours  Examinations  during  the  year,  namely  :  — 

The  Scott  Prize,  being  the  dividend  on  £1,265  Preferential  4}  per  (.'cut. 
London,  Brighton  and  South  Coast  Railway  Co.'s  Stock  (1863)". 

The  Broderip  Gold  Medal,  to  bo  purchased  with  the  dividend  on 
£333  :  6s.  8a.  Reduced  Annuities. 

Wliere  the  ^y  23  cfc  24  V.  c.  127,  «.  12,  "  Whenever  any  of  tlio  periods  of 

three  four,  or  three  years,  four  yoar.s,  and  five  year.s  mentioned  in  this  Act  or  iu 

f.ve  v'ears  ex-  (j  <{•  7  V.  c.  7-3  (wheclior  tlie  same  period  .shall  li.avo  comnioncod 

pirein  vaca-  before  or  after  the  passing  of  thin  Act),  shall  expire  in  any  viiea- 


mM 
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tormimmolliatolvprocodin..  tlm.^M-1  J     f-'"'  examination  in  tho 

or  after  .such  vacS  am  "a    o,-  ;  'i  !wT^",!!!:L  f "'    ^^  «"?  ."'"P  in  tion,  oxa«ina 
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or  after  such  vacation   anrl"nffn,.  fi     Vu>  au..u  ;  aiui  at  any  timo  in  J!0".  oxamina- 
hivo  exiii^wJ   Xn  \r    V       ^.  .,      ^"° '^^^      period  of  elork.shin  sliall  t'ou  may  take 
jTn^ff  rh*^Z^?*5  °t  tho  Rolls  as  t,Uho  Court  of  ChLeory  ^^t^^ 


and  an.y  one  of  thrjudVe  a  to  t ho  Co  n.  '°  tw''^*  "^  ^''^^^'^T 
Westminster,  on  bein-  hatisfied  Iw  nffl  i  '.  "^  /;o"i"i'>n  Law  at 
period  of  clerkNliip  of  such  person  S?!'^  '■"  f"^^'"^''^''  "^'^t  «io 
administci.  to.hiu/  the  ShSSne  '  n'oT' '  F  TrSTfth'' 
oath  of  allec-ianoo,  and  innv  rl«  nil  „«^v.  "  *'-^'  '•«•<<>,  and  tho 
towards  the  ''^n.^^^Z^S  ^S^^J^^I^^  Jl^^  - 
aud  solicitor  as  provided  in  tho  said  last-rontioned  Act.  '""^^ 

2.  r/ie  Admission. 


7)      ^'     7  Ti.  PAGE 

liactwal  Btiicttons  as  to  obtain- 
ing Admission    74 

Admission  in  other  Courts    ....      74 

Improper  Admissions    75 

i\"b/iVM,  ^v.  /or  He-admission  . .     75 


Enactments  respecting  71 

FreUminary  Step»  to  Admission, 

Notices,  S;c 72 

Affidavit  of  Scrviec,  ^c.  for  the 

Purpose  of  Admission    73 

Oiith  to  he  taJccn  on  Admission . ,     73 

Enactnenta  respecfinr/.l—Bv  6  tfr   7    F   ^    -71    a    o    <.i^ 
after  the  passing  of  this  Aot^io  person  ^0  shall  ^t^s  .nnHn,"'"'^  No  person  to 
or  sohcitor,  or  as  such  attorno-<r^v     '/•{  ^"''" '^^"^ '^-^  ^^"  attorney  act  as  a 

process,  or  ^ominenc^  cam-  r^snK.i?     '*?'■/"?  °^*  ""?'  ^'"^  o^'  'f''*"'  ""'««« 
at  Westminster,  01  inly  of  h"  Cofu'fs  o  ^^  of  Lancaster 

;u-^i---i|C^  S^^ 

to  be  ]i.i«l,  tried  or  dete^rS  befo      a^?  ilsfLl^"' a^e^'^f 
oyer  and  terminer  or  gaol  deliverv    ar-ULl  1    ^'^''^'^■^'  "* 

sessions  of  tho  peace  for    nvcounti'  v^KnV  1^  genera    or  quarter 

borough  or  pJo,  or  tfo?i  any  t  ^ti    "?  iJ  ilLTo  •  w"'  "'^' 
commissioners  of  her  Maiostv'a  revennn    ,,nil  '1       "^^toro  any 

a»l  .ttc™i.e  duly  qulliac,f  .„  a'rLi?' afe'^or'^^^^^^^^^ 


■   1 

i 

•   1 

i 

1 

1 

)        1 

I 

1    t 

1 

II , 


1-' 


{'')  See  ifr  Jlmnphrei/s,  19  L.  J 
.  11.  Go,  as  to  ail  attorney  of  tho 
Uclsh  Court  of  great  sessions.    To 
wliat  solicitors  the  Act  does  not  ex- 
tend,  see  auto,  p,  40. 


in  t?«.       fact  that  the  peraon  acts 
in  the  name  and  with  the  consent  of 

nrntpiTi,'^"''''''*;'    Solicitor,   will  not 
piotect  h,m.     Abercyo,„l,ie  v.  Jordan, 
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Buant  to  tho  directions  and  regulations  of  this  Act,  and  unless  suclx 
person  shall  continue  to  bo  so  duly  qualified  and  on  the  roll  at  tlio 
time  of  his  acting  in  tho  capacity  of  an  attorney  or  solicitor  us 
aforesaid  "  (^). 

An  indictment  will  lie  against  a  person  who  nets  as  a  solicitor 
without  being  admitted  and  enrolled  pursuant  to  this  Act  (2). 

By  40  &  41  V.  c.  25,  2nd  Sched.,  I'art  2  (a),  "  If  the  Master  of 
the  Eolls  or  any  of  the  judges  of  the  Queen's  Bench  Division,  tho 
Common  I'leas  Division,  or  tho  Exchequer  Division  of  the  Ili^h 
Court  of  Justice  is,  by  a  certificate  or  cortificiitos  granted  in  pur- 
suance of  tliis  Act,  satisfied  with  respect  to  any  person  applying  tu 
be  admitted  a  solicitor  of  tho  Supremo  Court  that  such  i)ersoii  is 
duh'  quiilified  to  be  admitted  to  act  as  a  solicitor  of  the  Supremo 
Court,  then  and  not  otherwise  the  Master  of  the  Rolls  shall  iul- 
ministor  the  requisite  oath  and  cause  such  person  to  be  admitted  a 
solicitor  of  tho  Supreme  Court,  and  his  name  to  bo  enrolled  as  a 
solicitor  of  such  Coiu-t,  which  admission  shall  be  written  on  parch- 
ment and  signed  by  tho  Master  of  tho  Eolls." 


Preliminary 
steps  to  ad- 
mission. 


Preliminary  Steps  to  Ad  i^ission,  Notices,  Ac.'j — The  Master  of  tho 
Eolls,  in  January,  1878,  issii^.i  tho  following  directions  as  to  notitcti 
of  admission  : — "  Tho  Master  of  the  Rolls  directs  that  every  gontlo- 
man  applying  to  bo  admitted  a  solicitor  of  the  Supreme  Court,  shall, 
six  weeks'  at  least  before  the  first  day  of  the  month  in  which  ho 
shall  propose  to  be  admitted,  cause  to  bo  delivered  to  the  Petty  liiig 
Office  a  notice  in  writing  (6),  signed  by  himself,  containing  a  state- 
ment of  his  then  jdaco  of  abode,  and  the  name  or  names,  and  placo 
or  places  of  abode  of  the  person  or  persons  with  whom  he  has  served 
as  an  articled  clerk  during  tho  continuance  of  his  articles  of  clerk- 
ship, and  containing,  in  addition  thereto,  a  statement  of  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve  months,  and 
tho  clerk  of  the  Petty  Bag  shall  reduce  all  such  notices  into  an 
alphabetical  list  under  convenient  heads,  and  shall,  three  weeks  at 
least  before  the  first  day  of  tlio  month  named  in  such  notices,  affix 
such  list  in  some  consjiicuous  placo  in  the  Petty  Bag  Olfice,  iind 
shall  also  at  the  time  aforesaid  furnish  tho  secretary  of  the  Incor- 
porated Law  Society  of  tho  United  Kingdom  with  copies  of  tho  said 
list." 

A  person  who  omits  to  give  tho  notice  within  tho  proper  time 
may,  under  special  circumstances,  by  means  of  a  summons  taken 
out  at  the  Petty  Bag  Office  and  served  on  tho  Eegistrar  of  Solicitors, 
obtain  an  order  allowing  him  to  bo  admitted  notwithstanding  tho 
omission  (r). 


i-^'\ 


(y)  See  23  &  24  V.  c.  127,  a.  26, 
post,  p.  88.  A  clerk  or  other  officer  to 
a  board  of  guardians,  duly  empow- 
ered by  tho  lioard,  iniiy  make  or  resist 
any  application,  claim  or  complaint, 
or  take  or  conduct  any  proceedings 
on  belialf  of  tlie  board,  before  any 
justices  of  tho  peace  at  petty  or 
special  sessions,  or  out  of  sessions, 
although  such  clerk  or  ofllcoi'  be  not 
asoUcitor.  (7&8 V.c.101,8.68.  And 


see  23  &24  V.  c.  12",  s.  13,  ante,  p.41.) 

(:)  li.  V.  Jhichanan,  l')L.  J.,Q.B. 
227 ;  8  Q.  B.  883. 

{a)  See  s.  23. 

(A)  f^ce  Chit.  F.  p.  17. 

((■)  See  Krp.  IIhi/,  41  L.  J..  Q.  B, 
37o  ;  <S'.  ('.  sub  nom.  Aiinn.  L.  R., 
7  Q.  B.  687 ;  E.r  p.  Vitmlierhiml,  L.  li., 
lOQ.  B.  138;  It  L.  J.,  g.  B.  73,  where 
tliu  umiasioii  Was  iutcntiniial:  Ex  p. 
Taylor,  14  L.  J.,  0.  P.  05. 
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Admission, 

—fti'lt:^  ?ho%Z.?rSta^^^^^  ?°,  r-^  "^  the 

last  dav  of  tho  Tllo'^.rg  torS^^  *°  ^°  '^^^"^'"ecl  on  So 

gmntocf  to  a  clerk  M'ho  h'acl  by  Stakt  Ll  f  'f'?°  l?°^-°"««"n  was 
present  name  instead  of  his  SrSo?  ono  M  i'^"\^"''^  ""t^''^^  ^"'^ 
and  clerk  were  each  described  iS  nnf/^'  i  "V'*  ''t"'°  ^^^  ^-'ster 
and  in  the  articles  by  one  on  I  v  the  P.  nrf'  ^^  *^^'",^V^«tian  names, 
admitted,  upon  an  afflXvir«tatin°fh  •  f  "  v  ""'"^  ^'^°  ''^O''!^  to  be 
that  they  w^.e  truly  SlrinlheVSf^'r' 'j^r^'^'^^^^f  ^^^ 
necessary  to  renew  notices  for  admission  r,f^V"i  ^^  ''*  "°  ^"»«or 
cases,  unless  tliere  has  been  S'eat^olA?  f  i?  *  ^'^""^  "1'°"-  I^^  ^o«t 
Office  will  dispense  with  any  furrhefiSice  T  T''  °^  "^°  ^'^"J'  l^'-'S 
notice,  a  fresli  one  must  bo  S      Fn^fL  ?   ^°  '''^""■'^" ""  ^'"'-^^''^ 

bound  as  a  clerk  as  aforesaid  shall  b^WnV  ^^  ^^-'^  °''  «1^"1I  ^o 
ney  or  solicitor  accordin?to  this  Aof  ^.  \'  ^'^'"'""'^  '^'^  '^^tor- 
himself  or  of  the  attornev  or  .nL-f  '  ^I'^^'l  ^>'  "'^  affidavit  (^)  of 
aforesaid,  or  such  ^eTiarJiste  or',  .o  ^i °"^  ^?  ^'"^  ^°^^^^l  -« 
to  bo  duly  made  an.l'file  wkh  fhe  n?onroffl^  ^\^'^'^'  f  '^f^^esaid, 
tinned  [/...  one  of  the  Martcrs  or  such  nf).  '"'i''''""^'^^'"'°  ^'^^- 
may  appoint  (see  40  .t  41  F.  c  '5  S^"??  "^^o  "''  ^^^^  J"'l«°« 
that  he  hath  actually  and  reallv  s"e  -od  n  I,'  Z''  "'  '^"^''  P-  ''>)]. 
suchprac'tisin.'attornov  fiolirffm.  n      \  I  '"'■'*   ^"-'^"  omploved  bv 

d.4  the  whole  treTndlrtt  St'^^^^^^^^^^^^^^^  VV^  '^"™'''^^ 
of  this  Act,  and  in  the  form  to  be  ai>r,vnv!j  i     .i  ^  -^^^^P^^^^ons 

I«t,™  shall  apply  to  i,  n.lSod  n„  S  , i»  ""'*"i.''i  ''''""■  ""* 
saaiico  of  tho  provision,  Wi„Tn™  ""°i  '«>■»■■  solicitor,  in  pur- 
ot  judRo  shall  to  JSil  tl  at  rt  "  ""tMiwl.  milos  siiA  cdurl 

-  think  fit  ,0  di;»tir.£vXti:,;'z',^y  (5™^.  -^ 

*'»,.  0,  sol.ci.or  shall,  hcforo  It'  a"fi„'d  aVetS  "a^  SK."  •"■ 


i 
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Affidavit  of 
service,  &c. 
for  the  pur- 
pose of  ad- 
mission. 


i.   ? 
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Affidavit  of 
execution  of 
articles,  &c. 


i;  't 


iM.  m-.Am„.  1  ll.  &w    14G 

Amlseo  A,;;.  tW/iM,  (JDowl.  495• 
iJ;;*.i>»to,  7Dowl.OO.^ 

yi./"':i"-  ■''''"''''.'/■  2  ir.  &  w.  nn, 


•<i/'*, 


&  M.  68 ;       N.  si  263 


1  H.  &  ^y.  375.    See  other  instances 
m^eed  m  the  12th  edition  of  this 

(,</)  Cliit.  F.  p.  18. 
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Admission  in 
other  courts. 


Holicitors. 

aforesaid,  take  and  subscribo  the  oath,  or  if  ho  bo  ono  of  the  pooplo 
called  (iiiakors,  the  afllrmation  following ; 

I,  A.  !>.,  do  swnnr,  [«>•,  noloinnly  affirm,  an  the  citue  mnij  he,"]  tliiit  T 
will  truly  and  honestly  demean  myself  in  the  ju'actieo  of  a  fiolici- 
tor,  according  to  the  best  of  my  knowledge  and  ability. 

iSo  help  mo  Gon. 

Siuco  tho  rromissory  Oaths  Act,  18C8  (31  &  32  V.  c.  72),  no  other 
oath  ia  required  (/). 

Prndical  Directions  as  to  oMainirifj ^,.diaission[l:).'\ — Tho  applicant 
for  admission  having  passed  his  examination,  and  obtained  tlio 
examiners'  certiticato  [nutc,  01),  should  make  an  ajjidarit  of  due 
service  under  the  articles  {as  required  hij  G  &  7  V.  c.  73,  s.  14,  ante,  T.'i) 
and  of  the  due  service  and  odrics  of  the  notices  for  admission  [(inte, 
73),  and  annex  to  the  ajjidarit  the  articles,  and  the  fresh  articles,  if 
any.  As  early  as  possible  tho  applicant  should  leave  at  the  I'etty 
Bag  Oltice  tho  affidavits  and  the  articles  (/)  and  certificate,  also  a 
form  of  admission  filled  up  and  duly  stamped  (33  if'  34  V,  c.  97)  (//(), 
which  can  bo  purchased  at  the  Inland  liovenuo  Office.  Attonil  ut 
the  I'etty  Bag  Oflico,  and  accompany  a  clerk  in  that  office  into  the 
Court,  where  the  oath  above  mentioned  will  bo  administered  to  the 
applicant,  and  ho  will  sign  the  roll.  Tho  admission  and  cortilimte 
of  having  passed  the  final  examination  can  some  few  weeks  ul'ter- 
wards  be  obtained  from  tho  I'etty  Bag  Office. 

Admission  in  other  Courts."] — Bj' (j  <f'  7  V.  c.  73,  s,  27,  "  Ih-ery 
person  who  .shall  have  been  duly  admitted  an  attorney  of  any  on'o 
of  the  superior  Courts  of  law  atAVestminstcr.  .'iliall  bo  entitled,  uiiou 
the  producticm  of  his  admission  therein  or  an  official  cortiiicnte 
thereof  and  that  tho  same  still  continues  in  force,  tc  be  admitted 
as  an  attorney  in  any  other  of  tho  said  Courts,  or  in  any  inferior 
Court  of  law(«)  in  England  and  Wales,  upon  signing  the  roll  of 
such  other  Court,  but  not  otherwise ;  and  shall  thereupon  be 
entitled  to  practise  as  an  attorney  therein,  in  like  manner  as  if  lie 
had  been  sworn  in  and  admitted  an  attorney  of  such  Court :  Pro- 
vided aluHujs,  that  no  additional  feo  besides  those  payable  l)y  viituu 
of  this  Act  shall  be  demanded  or  paid ;  and  that  every  person  mIio 
shall  have  been  duly  admitted  a  solicitor  of  the  High  Court  of 


(i)  See  34  &  35  V.  c.  48.  As  to 
tho  oaths  to  bo  taken  bv  a  Mahomc- 
dan,  see  Itc  Vornroodliam  Tyabjce, 
28  L.  J.,  Q.  B.  22. 

(/.)  Query,  whether  tho  Court  will 
allow  a  minor  to  bo  admitted  as  a 
solicitor,  see  Ex  p.  Steele.  33  L.  J., 
Q.  D.  320  :  ii'.c  p.  Vrngq,  C  Dowl.  2JG: 
Ex  p.  yj/^K  9  Bowl.  i.)l. 

(/)  SeoTv'rju.  Cbtrlic.  3  B.  &  Aid. 
610.  \V'here  a  party  was  unable  to 
find  his  articles  by  reason  of  his 
master  having  ibsconded,  tho  Court 
allowed  him  to  bo  admitted  without 
producing  them,  a  eertilicate  of  their 


enrolment  being  produced :  Ex  p. 
Mcholls.  1  Dowl.,  X.  y.  2(i3.  Seo 
Ex  J),  Tdiniton.  \  Jur.  8,  B.  C. 

{in)  ,Sco  MidilUton  v.  ('Itamliers,  1 
Scott's  N.  R.  99. 

{li)  In  lii</.  V.  Mill/or  of  Liniiluii, 
10  L.  J.,  Q.'B.  18.5;  '13  Q.  B.  1  (seo 
17  L.  J.,  Q.  B.  330,  .V.  C.  iu  mot), 
the  Court  of  Uueon's  Bench  drciili'd 
that  the  Mayor's  Court,  Loudon,  is  ;iu 
inferior  Court  within  this  section : 
and  that  every  sohcitor,  duly  (nulli- 
fied, is  entitled  to  be  adiiiitteil  to 
jjractiso  in  tliat  Court,  altliout;h 
tiierc  was  not  any  roll  of  that  Court. 


Notices,  &c,  for . 


i  > 


Ail, 


iitisaHiii. 


10 


Chancery  shall  bo  entitlocl,  upon  tho  production  of  his  admission    Chap.  VIII. 

thoruin,  or  an  official  cortiHcato  thoroof,  and  Unit  tho  samoHtill  con-  

tmucs  in  torco,  to  bo  admittod  as  a  solicitor  in  any  inferior  Court 
(li  equity  in  Ln-hind  and  Wales,  and  in  tho  Court  "of  Baiikruntcv 
upon  si-nuiK  tho  roll  of  such  other  Court,  but  not  othorwido ;  and 
shall  thoroupon  bo  entitled  to  practise  as  a  solicitor  thoroin  in  liko 
manner  as  if  ho  had  been  sworn  in  and  admitted  a  solicitor  of  such 
Court:  /V(-y/r/^(;  (//«.,  that  no  additional  feo  besides  those  navublo 
by  virtue  of  this  Act  shall  bo  demandod  or  paid." 

It  seoms  that  if  a  solicitor  chanf,'od  his  naiuo  after  admission  in 
one  ot  tho  superior  Courts,  another  Court  would  allow  him  to  si<'n 
tho  roll  under  this  section  in  his  altered  name,  upon  an  atHdavit  "of 
tho  circumstance  (o). 

By  "The  County  Court  Eulcs,  187u,"  OnlXVI.  r.l,  "Nosolicitor  in  Countv 
shall  bo  allowed  to  appear  tor  any  person  in  a  County  L'ourt  until  Courts  ^ 
ho  has  signed  a  roll  or  book  to  bo  kept  by  tho  registrar  for  that 
pm-poso:  but  no  feo  shall  bo  payable  for  that  purpose;  and  ho 
shall  once  in  every  year,  if  required  by  the  registrar,  produce  his 
cert  ihcato  for  tho  year  to  tho  registrar,  who  shall  note  tho  fact  on 
tho  roll     (jn). 

As  to  the  admission  as  sohcitors  of  writers  to  tho  signet  and 
solicitors  m  Scotland,  Sf,  23  <fc  24  V.  c.  127,  a.  15,  ante,  p.  47. 

By  20  &  21  V.  r.  jJ9,  attorneys  and  solicitors  of  certain  colonial 
Courts  may  bo  admitted  in  Courts  in  England,  subject  to  certain 
regulations.  Ihis  statute  is  amended  and  extended  bv  stats  a7(£-3S 
r.  r.  41,  and  47  tt-  48  V.  c.  24. 

Improper  Admission. ]-!{  any  fraud  or  false  swearing  have  been  Improper 
practised  to  obtain  tho  admission,  tho  Court  will  strike  the  party  admission. 
oft  the  roll ;  and  if  tho  master  bo  concerned  in  tho  fraud,  they  M-ill 
jrnint  an  attachment  against  him.  Cases  also  may  occur  in  which 
the  Court  might  strike  a  solicitor  off  tho  roll  for  a  defect  in  tho 
articles  of  clerkship,  or  in  tho  registry  thereof,  or  in  the  scvico 
nudor  the  articles,  or  in  tho  admission  and  onroluient,  pro\iaed  tho 
application  is  made  within  twelve  months  from  the  time  of  admission 
and  enrolment.  There  is  no  limit  of  time  to  tho  application  where 
there  has  been  fraud  (2). 


r.i 


Notices,  &c.  for  Re-admission.']— See  iwst,  p.  So. 


(0)  Ex  p.  James,  9  C.  B.  220  :  lie 
Jiimts;  .)  Exch.  310;  19  L.  J.,  Ex. 
272.  See  post,  p.  77,  as  to  altoring 
roll,  whero  solicitor  changes  his  name 
after  enrolment. 

{/))  Neo  Cltittvrbuck  v.  Halls,  15 
L,  J.,  Q.  B.  ;U0  ;  4n.  &L.  80. 

(?)  Exp.  Mill,  2  W.  Bl.  9J1.  Ami 


see  Itc  Taylor,  5  B.  &  Aid.  .)38 ;  G  & 

7  V.  c.  73,  s. 29,  unto,  p. 49 :  A','  Minrs, 

8  Q.  B.  515;  15  L.  J.,  Q.  B.  209! 
where  sufficient  stump  duty  had  not 
been  paid  :  Exp.  I'aqc,  1  Bing.  100; 
7  Mooro,  572:  lie  Anon.  2  B.  &  Ad. 
7G6  :  Eaiiet  v.  Chambers,  1  Sc.  GIO ; 
5  Bing.  N.  C.  G30. 


Notice,  &c. 
for  re-admis- 
siou. 
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II.  Solicitors. 
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1.  The  Enrolment  of    76 

2.  The  Certificate,  and  Eenewal 

thereof  ' 77 

3.  Unqualified  Persons  acting  . .  88 

4.  Privileges  and  Disabilities  of  93 
6,  Their Eniplogment  andDiities, 

and  oth-ir  Matters  as  to,,..  99 


PAOE 

6.  Their  Remuneration,  Bills  of 

Costs,  Rights,  Remedies,  and 
other  Ma'tcrs  as  to,  ^c I.'i 

7.  Remedies  againitfor  Miscon- 

duct, ^e 17c 

8.  Striking  them  tff  the  Roll  at 

their  own  Request 181 


Consequences 
of  non- enrol- 
ment. 


1.  The  Enrolment  of. 

By  40  &  41  V,  c,  9.5,  2nd  SchecL,  Part  2,  "  Such  person  or 
persons  as  the  Presidents  of  the  Queen's  Bench  Division,  tlio 
Common  Hens  Division,  und  the  Exchequer  Division  of  the  lli^'h 
Court  of  Justice,  jointly  with  the  Muster  of  tho  lloUs,  shall  for 
thut  i)urposo  uppoiut,  sliall  have  the  custody  and  care  of  tho  roll.s 
or  books  ■wherein  persons  are  enrolled  as  solicitors  of  the  Supremo 
Court,  and  shall  ue  deemed  and  taken  as  tho  proper  oflicer  or 
cfRcers  for  filing  such  affidavits  as  in  tho  Solicitors  Act,  1843,  uro 
mentioned,  and  he  or  they  is  or  are  hereby  also  respectively  re- 
quired from  time  to  time,  without  fee  or  reward,  other  than  as  in 
tne  said  Act  mentioned,  to  enrol  tho  name  of  every  person  wlio 
shall  be  admitted  a  solicitor  of  the  Supremo  Court  pursuant  to  tho 
directions  in  the  said  Act,  and  tho  time  when  admitted,  in  alplia- 
betical  order,  in  rolls  or  books  to  be  kept  for  that  purpose,  to  which 
rolls  or  books  all  persons  shall  and  may  have  free  access  without 
fee  or  reward." 

By  Jiey.  2,  November,  1875  (s),  "The  clerk  of  the  Petty  Bag  slmll 
have  tho  custodj'  and  care  of  the  rolls  or  books  wherein  persons  uro 
and  shall  be  enrolled  as  solicitors  of  the  Supreme  Coui"  and  slmll 
bo  tho  proper  officer  for  filing  all  affidavits,  and  cnrollH".ft;  and 
registering  all  contracts  or  articles,  and  assignments  of  artifly,i>s,  re- 
lating to  the  admission  of  solicitors  of  tho  Supreme  Court,  and  SJiiiU 
have  and  retain  tho  custody  of  all  books,  affidavits,  and  documaiits 
relating  to  attorneys  or  solicitors,  v/hich  now  are  or  should  bo  liu 
tho  custody  of  the  Masters  of  the  late  sp-'oral  Courts  of  law  at 
Westminster,  or  which  now  are  or  should  L  o  in  his  own  custody  as 
clerk  of  tho  Petty  Bag." 

Care  should  be  taken  by  the  solicitor  that  his  admission  is  duly 
enrolled.  We  have  seen  that  by  sect.  2,  ante,  p.  71 ,  he  cannot  prac- 
tise as  a  solicitor  without  it ;  and,  as  will  be  seen  post,  p.  82,  if  ho  do 
so  he  will  be  deemed  guilty  of  a  contempt  of  Court  and  subject  to 


(s)  See  40  &  41  V.  c.  26,  s.  14. 


Chap.  VIII. 


Enrolmont 
nunc  pro  tune. 

Judicial  notice 
of  roll. 

Solicitor 
cliiiugiug  hia 
uumo, 


CertificHte. 

Iho  Court  nmv  u  Ow  t)io  onmlinnnf  fV^  i         \'' 

jfo  Court  wm  t..o  i^ss^:^7:^-z:iz^ 

naSo  ;?75eiJ  °L  V:Sl^ltf'-V^^  -^'^''t"to  the 
the  Court  of  Exchoq  or  roTuso  o  alto,  i;''' "I,"!"  ^^T  ^^'  ^'  ^^" 
Maxtor  to  ,„ako  a  laomom  S  a  on  tt  '?.  '  ^"*  'lr^^°'»  t^'" 
namo  stating  that  lio  wan  now  k  own  ly  the  ,.  ^01-?  r"  T'^l^^ 
and  that  tho  momoran.lum  was  niado  b/i  ulo  of  C^urt  ^    '    ""*      ' 

2.  The  Certificate,  and  Ileneival  thereof 

staS^^'corSa^a^XisSr^^iir^nlirtl'^'l""^^  •«^^-"  '^  ^--«^^' 
penalty  of  50/.,  but  will  bo  (lis,  ?1,J  ■  "'^  V"  ^"■^J"''*   t«  1  and  how  loug 

~  done  wlulHt  sJ^i,tSS     'l^^^'^^T'???  J^^  S\^  '"         ' 
I.  c.  !)<,  j«.  oy,  (JO,  «os/  p.  821  fil     Whom  fr,.  '        ?.'  ."'•^  '^  •^■* 

in  pa,.tnor,ship  oac/.  u.u^t  tiriutYe^t^iHSoTcr''  "''"'°"  '^^"^ 
Unly  one  cortificato  is  nopost....,,  +■,,».   "'"i-'iio l,c;. 

bo  tak\>u  out  in  aSrto  Sf  c  ft'JVT  Vf'  ""^X^Y  "^"^^ 
takes  effect  a:^d  whoa  iSi^V  J^'ofrS^'rc.  12';;'r2?5,:S,fp™S  j* 
l''"i'''i«*-«  or  carnes  on  his  business  (</)  stamp  duty. 
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(')  Ho  could  not  sue  for  thorn  even 
Wore  this  Act,  see  Humphre,/  v 
'Imey  4  M.  &  Sc.  600 ;  1  fiinff" 
v'/^- '^  ^  W-.«27.    SeoCfy 

■f,"';''Ti!.'  3  Y.  &  J.  24:  /ff</mw 
V.  i/i*,  1  Dowl.  694;  I  C.  &  M  128 
See  37  &  38  V.e.  68, '8.12,  post. 

Dowl  .•,29 :  iA//,ff,.y  y.  7/„„^„;^  'jj, 
•ID.  And  see  tho  cases  as  to  a  solici- 
tor being  tincertiflcated,  post,  82 

i^Ufp.  Fry,  3  Dowl.  3,38 :  Exp. 
Hi,  Id.  53G  ;  1  iling.  N.  c.  734 

(:/)  K-rp.  h'iiiff,  3  Dowl.  41 :  Exp. 
lion;  M.  GOO;  1  H.  &  W.  211.  li 
B,  however,  usual,  when  making  an 

Si^^'r,  ''^■'"^'*  "  solicitor,  to  show 
0  the  affidavit  in  supijort  of  it  that 
he  13  a  solicitor  of  the  Court. 

(-■)  He  Deardcn,  6  Ex.  740  ■  1  Pr 
Sep.  666.  See9c'.  B.  222,  n  Whore 
"olicitor  for  family  reasons  and  no 
MUer  was  desirous  of  chauffiu"'  his 
«ame,theCourt  directed  the  p^rn^n=ed 
-jjcratiou  „a  the  roll  of  solicitors, 
although  no  royal  licence  had  been 


obtained.    Jic  Gimlet,  11  W  R  210- 

conflict  m  the  cases  as  to  the  course^o 
bp  pursued  where  a  solicitor  chanses 
his  name  afterenrolment.   Seeu.d) 
J  U.  B.  m  :  l.x  p.  Daqgett,  1  Pr 
?4?.-  \l  ^^^^;/^«*^'.  19li.  J    Q.B 
ho  N.  R.  407  :  Exp.  ii'are,  6  Dowl 
}  \  o-^^';  Jlcyward,  6  Sc.  712 
(fl)  See7&  8V.  c.  101  g  fis  wh.Vl, 

enablesaclerkorofficerofaboardof 
guardiaus,    under    certain    drcum 
stances,  to  nractise  before%st'ces 
^JA)feeealso37&38V.c.68,8.i2, 

plnre  or  places  where  the  attorney  or 
solictor  shall  carry  on  his  bSs° 
shall  bo  deemed  to  be  the  pl^^  o^ 


i 


1 

1 

1 

"j 

=■■^1    ■  ^ 

J 

Svlkitori, 


Pabt  I. 


liffl' 


Appoinfnicnt 
or  rcRtdtrur  of 
Bolk'itorM. 

To  koop 

nliihubuticiil 

roll. 


Commissioners 
of  Stumps  not 
to  Ri-aut  cer- 
tiflciito  until 
Registrar  cer- 
tifies that  tho 
party  is  en- 
titled thereto. 


Commissioners 
to  doliver  such 
certiticatcs  to 
tho  Rcgistnir, 
endorsed  with 
date  of  gnint- 
ing  certificate. 


within  ton  niikw  from  tho  Oouoral  Post-Offlco  in  Lomlon,  and  lias 

b.vii  iidinittiMl  or  ciurit'il  on  Imsinoss  for  tliroo  yciirs  or  nj)\viinls 
ho  uiM  to  imy  !)/.  duty  ;  or,  if  lio  liiis  not  hncu  ho  lonpf  iidnnttod,  (,i 
h  iH  not  so  Ion;,'  larri.'Ml  on  husinoss,  -U.  UU.  1(  thu  solicitor  yv.u. 
tiscH  or  carrier  on  busiin'ss  dsowhuro,  iind  liaa  boon  adniittod,  A.', 
for  throo  years  or  upwards,  ho  has  to  pay  (i/. ;  or,  if  ho  has  not  been 
mliuittod,  &v.  HO  loiiK,  '<il-  (!l^«t'  34  V.  c.  \)1). 

UiiiUtrar  to  certifii  that  Parti/  entitled  to  stnmpeil  ('eriif(citte.]—]\y 
0  .(•  7  V.  c.  I'i,  ■■»•  '.il.  "  Thoro  shall  bo  a  rof,'istnir  of  attornios  and 
solicitors";  and  that  it  nhall  bo  tlio  duty  of  sucli  I{of,'istrar  to  kcq, 
an  aliilnibotical  roll  or  book,  or  rolls  or  books,  of  all  uttonuos  imd 
solicitors:  and  to  issuo  ccrti(icato.s  of  porsons  who  havo  bivu 
ailinittcd  and  .•iirollod  as  attornios  or  solicitors,  and  aro  ontitlcd  tu 
tako  out  stamped  certiticatcs  authori/iiiK  tliiuu  to  practise  as  sur],; 
anil  it  shall  bo  lawful  to  and  for  th<!  Lord  fhiof  Justuv  of  lln 
Majesty's  Court  of  Uneen's  ]$ench,  tho  Master  of  tho  l{olls,  tli.. 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and  the  J.did 
Chief  Baron  of  tho  Cinirt  of  Exche(iner,  (or  any  three  of  them,  ef 
■whom  tho  Master  of  tho  l\u\h  shall  bo  one,)  to  mako  such  ord;rs, 
directions  and  reifiilations  tonehing  tho  porfonnanco  and  cx»-cuti(ni 
of  the  duties  aforesaid,  as  thoy  shall  think  proper;  and  siiih 
Hcistrar,  or  some"  person  duly  ai)pointod  by  him,  shall  havo  fno 
access  to,  and  shall  bo  at  liberty  from  time  to  tuno  to  examine  nml 
take  copies  or  extracts,  -withont  fee  or  reward,  of  all  rolls  or  b(Mik> 
kept  for  tho  enrolment  of  attornios  and  solicitors  in  any  of  tiir 
Courts  at  Westminster,  and  for  tho  enrolment  of  attornies  and 
solicitors  in  tho  Court  of  tlio  Duchy  of  Lancaster,  or  Cimrt  ol  tln' 
Dnchy  Chamber  of  Lancaster  at  "Westminster,  or  in  any  Courts  ot 
tho  ('ountics  I'alatino  of  Lancaster  and  Durham,  and  that  tlh 
duties  of  such  olfico  of  Rejjistrar  shall  bo  performed  by  tho  Luoi iio, 
rated  Law  Society  until  the  Lords  Chief  Justices  of  the  (iuci'n\ 
Bench  and  Comnion  Phnis.  and  tho  Lord  Chief  Baron,  ami  tb" 
Master  of  tho  ll(dls,  ov  any  three  of  them,  of  whom  tho  Master  of 
the  Eolls  is  to  be  ono.  shall  otherwise  appoint." 

By  sect.  '22  {<•),  "  From  and  aftpr  tho  lifteenth  day  of  Novenilifr 
next,  it  shall  not  bo  lawful  for  tho  Commissioners  of  Stamjis  luid 
Taxes  or  any  of  their  ollieers,  to  grant  or  issuo  to  any  \»;vmi 
any  stamped  certitieato  authorizing,'  such  person  to  piiictisi'  ns  an 
attorney  or  solicitor,  unless  nor  until  ho  shall  leave  with  tho  !-iail 
Commi-ssioners  or  their  i)ro])er  ollicor,  at  tho  head  oflice  for  stumps 
and  tax(\s  at  Somerset  House,  in  tho  county  of  Middlesex,  a 
certificate  from  such  Pe}j;istrar  as  aforesaid  that  such  person  is  an 
attorney  or  solicitor,  and  entitled  to  take  out  such  stamped  irrti- 
ficate:  and  the  said  Commissioners,  or  their  proper  ollicer.  sliall 
deliver  to  tho  said  Bef,n'*trar,  on  the  0th  day  of  April  in  every  year. 
or  so  soon  afterwards  as  the  said  Ref,'istrar  shall  apjily  for  the  same 
all  such  Eejjistrar's  certificates,  under  the  authority  of  winch  any 
stamped  certificates  shall  have  been  t,'rantcd  or  issued  since  tlii' 
fifteenth  day  of  November  preceding,  with  a  note  or  memorauduiu 


places  of  his  residence,  within  the 
mcaniti;;  of  the  A'is  rrlatintr  t.o  fix- 
stamp  duties  on  certiticatcs."  [Tho 
remainder  of  this  section  is  repealed 


by  40  &  41  V.  c.  25.] 

(.'■"!  This  eniictinout  is  mU''!i-'iltm>il 
by  23  &  24  V.  c.  127.  s.  18.  notiad 
post,  p.  80. 


Ceriijicfite. 


..,ir,.io.„i,l."      ""  ""'"'"■''  '"""ll'"  thorn,,,  i,..,«clivoly 

3:;si,fi  ":;;;:^;;;;,i';;ir:;i;--^;;'ii^™V''''r 

:ulMuttra  .1,1  utforn,.y  or  ...Ik.itor,  t.,go  Ii.t  fh  h.  '  '  .  ^  ^'"■" 
111  or  lis  ()   w  1  rh  )i,.  WHS  s„  „,i,„;  f,  ,1     1     1        ,  ,      '"'"  "'"1  >■•'!"• 

Iwiir  reward;  nii.l  tin.  said  Komstiar  '<li.ll    ,,  ftr,,  V  •  V     "*^ 

six  .lavs  nftcr  tho  dt'livfrv  of  sm  1,  r  ,.i  /'  /  , '"  ''i^P^'^tion  of 
can.,  and  havo  roa'^'lo^  1  i.^  \^:'  j^  ''  I);"  (»"  "^.l^^  ^l-H  .sc., 
(vitiluuto  i.s  not  upon  the  s.id  roll  nffl^  '•  ^  'i]'  >  vm-  lor  such 
to  tho  Miid  n.tornov  o r  s  ci  r  or  .2"  "'  'f'"'^"'V'  <l"livor 
CHtiiioatoin  tho  lonu  sot   Sh  h.  th    tSv^^  o„   donian.l,  a 

SlnMHr^i^d  "'"  ^"""—'-rBof  Stamps  and  Tax..  Jdi^^l 

brMldivcrod  (o  (1,0  Conni.issionors,  ..r  ^Sir  oflic'     t      ,.  Ht      fl 
attorney  or  Nolidtor  to  a  stamiifd  (Vrtiflo  it.-     ,w]   /  *'',° 

«'"ili'at..  issued  l.v  the  I{...>i     ,„    nVi.l      o  ^  /v  '  ■''■'''^'  ""''* 

Exc],o.,u,.r,  jointly  ;vS\lr  >^  s    ,'i^*'  ,  ''ia;'"^.!^^,;''-;;'  of 
tomey  or  sohcxtor  at  the  hall  of  thj  InooviLS^'SJ^Jl^'  ''■ 
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Oil  application 
f.i"  .iTtillcutc, 
fi  (Icclaratidii 
to  lie  nI^jikmI 
iiiiil  ciitLTed  in 
a  book. 


HoKistrar  to 
d.'livcr  certifl. 
cato. 


Tlio  declara- 
tion, on  apply, 
iiif,'  for,  to  bo  in 
diiiilicato,  and 
one  cnjjv  to  be 
lift  with  the 
C'omniission- 
ers. 


Fi^cs  for  tho 
Ucpistrar's 
cortilicate  and 
for  tho  exami- 
nations. 


K^''^  ^2?oV  127,  s.  20,  infra. 
(,'/)  See  s.  19  of  23  &  24  V.  o.  127, 


noticed  ante,  p.  77.  n.  (^/). 
(/')  fcce404c41  V.  c.  25,  Sched. 


|!^       (I 


i  f 


i,:|: 


\i 


Si 


IW'i 


'11 


1       i 


II 
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Sulicitors, 


Part  I. 


Form  of 

Registrar's 

certificate. 


On  Registrar's 
refusal  to  issue 
certiftcato  ap- 
plication to  bo 
made  to  Court. 


Certificate 
after  neglect 
to  take  it  out 
for  a  year. 

Registrar's 
certificates  to 
be  made  the 
stamped  cer- 
tificates. 


Certificates 
not  to  be 
issued  to  con- 
veyancers 
under  the  bar 
without 
annual  per- 
mission. 


Practical 
directions  for 
obtaining  cer- 
tificate. 


By  40  (fc  41  V.  c.  25,  s.  16,  "  The  annual  certificate  required  by 
law  to  bo  obtained  by  every  practising  solicitor  from  the  rogistrur 
of  solicitors,  and  the  declaration  required  to  bo  delivered  to  the 
registrar  for  the  purpose  of  obtaining  such  certificate  may  respec- 
tively bo  in  the  forms  (A.)  and  (B.)  in  the  first  schedule  to  this  Act, 
or  to  the  like  efifect"  (/). 

By  G  ifc  7  V.  c.  13,  a.  24,  "In  case  the  said  Eegistrar  shall 
decline  to  issue  such  certificate  as  he  is  hereinbefore  directed  and 
required  to  give,  the  party  so  applying  for  the  same,  if  an  attorney, 
shall  and  may  apply  to  any  of  the  said  Courts  of  law  at  Westminster, 
or  to  any  judge  thereof,  or,  if  a  solicitor,  to  the  Master  of  the  EolLs. 
who  are  hereby  respectively  authorized  to  make  such  order  in  the 
matter  as  shall  be  just,  and  to  order  payment  of  costs  by  and  to 
either  of  the  jjarties,  if  they  shall  see  fit." 

In  case  of  neglect  to  take  out  the  certificate  for  a  year,  tho 
Registrar  is  not  to  grant  his  certificate  without  an  order  of  the 
Master  of  tho  Rolls.     (.See  post,  p.  85.) 

By  23  .fc  24  F.  c.  127,  s.  18,  "From  and  after  the  fifteenth  day  of 
November  next  after  tho  passing  of  this  Act,  instead  of  separate 
annual  stamped  certificates  for  attornies  and  solicitors  to  be  issued 
by  the  Commissioners  of  Inland  Revenue  as  now  required  by  law, 
the  stam2)  duties  chargeable  on  such  certificate  shall  be  denoted 
upon  the  Registrar's  certificates ;  and  upon  any  such  certificnte 
being  stamped  accordingly,  and  the  date  of  tho  payment  of  tho  duty 
certified  by  the  proper  officer  by  writing  under  his  hand,  or  by 
other  sufficient  means,  the  same  shall  be  and  be  deemed  the  proper 
stamped  certificate  required  by  law  to  be  taken  out  by  the  attorney 
or  solicitor  named  therein." 

By  23  (fc  24  V.  c.  127,  s.  34,  "From  and  after  the  thirty-first  day 
of  October  next  after  tho  passing  of  this  Act  it  shall  not  bo  lawful 
for  the  Commissioners  of  Inland  Revenue,  or  any  of  their  officers, 
to  grant  or  issue  in  any  year  to  any  person  any  such  stamjjod  cer- 
tificate as  is  required  to  bo  taken  out  by  every  person  who  after  the 
passing  of  this  Act  shall  become  a  member  of  one  of  the  four  Inns 
of  Court  in  England  practising  under  tho  bar  as  a  conveyancer, 
unless  and  until  he  have  loft  with  the  said  Commissioners  or  their 
proper  officer  an  order  of  the  benchers  of  the  Inn  of  Court  of  which 
the  applicant  is  a  member,  granting  him  permission  for  that  year 
to  take  out  such  certificate  or  a  copy  of  such  order  certified  under 
the  hand  of  their  treasurer,  sub-treasurer,  or  steward:  Provided 
always,  that  this  clause  shall  not  extend  or  apply  to  any  person  who 
at  the  time  of  the  passing  of  this  Act  shall  bo  lawfully  practising  as 
a  certificated  conveyancer." 

Practical  Directions  for  obtaining  Certificate.']— In  order  to  obtain 
the  certificate,  deliver  to  the  Iteyistrar  of  solicitors  at  the  Law  Institu- 
tion in  Chancery  Lane,  a  declaration  in  duplicate  in  the  form  referred 
to  ante,  p.  79.  Leave  the  same  therefor  six  days,  and  then  if  you  are 
entitled  to  a  stamped  certificate  the  Itegistrar  luill  give  you  a  certifiatte 
in  the  form  referred  to  supra,  on  payment  of  a  fee  of  os.  Take  the 
certificate  and  duplicate  declaration  to  the StampOfiice  at  Svmersd  House, 
and  the  officer  there  will  hand  you  a  ticl^et{j)  which  you  must  fill  up  and 


1)}' the  Registrar  bet) 


(t)  See  Chit.  F.  p.  23. 


U)  Id.  p.  24. 


Chap.  VIII. 


Account  of 
certificates  to 
bo  furnished 
to  the  Regis- 
trar and  en- 
tered by  him. 


'-•'tHificate, 

roll  of  attorioys  iW,  JoUeSjtet'bv  itf  ^^"'i  ^°  ^^^  "P-  'ht 
tune  ot  stamping  every  cortificat?   the  fC  ?°-°  °^'  ^^"uto  of  the 
ever  the  same  sJiall  bo  rcqui,od';f'tow,,^"^"""««\"nor.s  .shall,  when- 
!"  every  year,  furnish  to   he  EeStra    n/f  °'"^^  '^'^J'  ^^  I'obruary 
i^^uea  between  the  fifteenth  (ay  of  Novo,nf ''''''*  ^l^^o  certificated 
of  January  preceding,  for  which^duriwT„"  ''''^  ^^«  ^'"^o"'!  <lay 
duties  have  been  paid  .snerifvlnn. +1      °  *"°  ^'^"^^^  period  the  stim^ 
of  the  parties  re?pec  i?df  o"fr  1°,  "''^''  ""5^  ^'''''  of' Ju.^nes? 
...sued,  and  the  dates  of^j,  i^ent  of  th^f  °"'  *^°  .^''^"^°  have  S 
such  account,  the  CommiS.mors  Z  ^t-^^^'^P  ^I^ties ;  or  in  lieu  o? 
Ee^'istrar  the  aforesaid  d up  cSocte '^'^^"^  '\^^^  ^'^turn  to  tho 
cates  relate,  with  a  note  oi-  miomnd  ,^    "'  *°  T'^"'^^  ^^^l^  certifi- 
ing   he  date  of  payment  of  theTtamp  i^tv'f '"^?  °*  *^'°"^  ■^P'^^fj'- 
the  Kegistrar  shall  upon  such  «,^^  i,'^.^^^  ^^^<3  certificate-  and 
duphcate  'leclarations^ringtCncTfo^' -"^^  ^'''''^'^  "r  sS 
such  note  or  minute  as  aforesa  S    and  in^^ni^^^^  ^iov^^-aii,  enter 
made  in  respect  of  certificates  stm  1,?   l^""  *"  ''^"^'^  «"try  bein^ 
such  last-mentioned  certifii  sh.l^^^ff •  ''''^'  °*^'''-  ^ime,  evSrf 
mentof  theduty,  bo  producf^Un  ft   V, ""  w"  of  the  pav 

make  such  entry  an,  JSh?«^°  Registrar,  m-Jio  shall  thei^ino: 
Hrouthecertificite;";;^??    ;;,t^^,;7.-°^ 

.hall  not  be  so  l^-duced  with  n    he    'id  '^.^'^.^^^^l^^'ti^ieato  which 
Dly  as  a  qualification  to  practise  from  ?hf  J- ""^  '¥^1  ^'-^ve  effect 

M^  in  tho  case  of  a  solicitor,  or  one  of  fh«  f  ^^°  ^^'''^ter  of  tho 
n\estminster  or  one  of  the  judges  thereof  1^?,"°'  '^'^^^'^^  "^  law 
^"mey,  at  any  time  to  mako  an  of  der  .K,  n  r  ""  *^  ^''^'^^  «f  an  at- 
not  so  luoduced  shall  have  effect  upon  a  if  "^'  ^t^  ''''^  certificate 
"ig  the  same,  or  any  subsoqucS  Sod  "    ^™^  ^^'^  "me  of  stamp- 

sixteenth  day  of  December  in  anv  vn..  ^i    ,,  ,  ^'"-'"^^or  and  the  date  and  take 

sixteenth  of  November,  and  shalf  take  offo  ?'"  .^'^''  '^^^  on  the  ^^^^t.  &'^- 

P"i?ses,  provided    it  bo  sta7milK%^''''^°'^  that  day  (0  for  all 

locembor;  and  iu  every  such  cietl--'^      -  Bixteentirdav  of 

shall,  for  tho  purpose  of  tWs  Act    be  d    ""^"^"."S  ^'^J"  «*  November 

I'lyment  of  the  duty  •  but  f  «n?l'        ,^.?,*3med  to  bo  tho  date  of  tbn 

^^hall  take  effect  as   e'gardt  the  o^.H  ifi:^^?''^^'l  ^'^  "«*  «o  iSmZ(l\ 

on  which  it  is  stamped;  and  e?«:^1'Sr   "  J"'''^'^"^°  °»  th^^X 

t>me  shall  bear  date  on 'the  day  on  wli  ch  if  "  '•'"''?.  '^^  '-^"5'  ""ler 

t';  the  provision  herein  contained  rni-     'V^  "'""^'i  and  subiect 

««;r  tho  first  day  of  jrnuarv   •"      ^^  ^"^       certificates  stamped 

^thmam.mthto^boontererbvt  e'lv^'-^r"'   ""''^  "«*  ProSd 

«?ards  such  qualification  on  thl  day  on^wV  )'  "^^  '^^^^^^SZ 

-^-.h^cato^^^^    -'?--  inlSrce*  wTot^^^^^^ 
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1st  January, 
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h  i 

»    :      1 


1      ^■■■ 

i 

'  ,IhI 

'  ^ !  f   1 

i    1 

if  .1 

H 


\     ■    ■ 

i 

i 

^H 

s 

I 

■ 

\\ 

1  '  ^H 

:  '^ 

;'^^| 

* 

|« 

::  1 

;.        !j 

1 

^ 

'  -M 

. 

^  m 

;    II 

:    !!'■ 

s^^ 

;Ji  '  \. 

fill: 

1 

'     1  -! 

iiil 

Ml 

tf 

ll 

t( 


I     i. 

r'  I  '  t  !  . 


Ik  ]    , ' 


83 


Part  I. 


evidence. 


Solicitors, 

■which  it  shall  take  effect  as  aforesaid,  until  the  fifteenth  day  ut 
November  next  following,  inclusive,  and  no  longer  :  and  any  list 
Law  List  to  be  ^f  attorneys,  solicitors  and  conveyancers,  purporting  to  bo  puli- 
prima  facio  i[s]ioi  by  the  authority  of  tho  Commissioners  of  Inland  Revenue, 
and  to  contain  the  names  of  attorneys,  solicitors,  and  conveyancers 
■who  have  obtained  stamped  certificates  for  the  current  year  on  or 
before  tho  Ist  day  of  January  in  tho  same  year,  shall,  until  tho 
contrary  be  made  to  appear,  be  ovidenco  in  all  Courts,  and  beforo 
all  Justices  of  tho  Toaco  and  others,  that  the  persons  nuuiea 
therein  as  attorneys,  solicitors,  or  conveyancers  holding  such  certi- 
ficates as  aforesaid  for  tho  current  year  are  attorneys,  solicitors,  or 
conveyancers  holding  such  certificates;  and  tho  absence  of  tho 
name  of  any  person  from  such  list  shall,  until  tho  contrary  lio 
made  to  appear,  bo  evidence  as 'aforesaid  that  such  person  is  nut 
qualified  to  practise  as  an  attorney,  solicitor,  or  conveyancer  under 
a  certificate  for  tho  current  year;  but  in  the  case  of  any  person 
being  an  attorney  or  solicitor  ■whoso  name  does  not  appear  in  suck 
list  an  extract  from  the  roll  of  attorneys  and  solicitors  kept  by  tho 
Eegistrar,  certified  under  tho  hand  of  tho  Secretary  of  the  Incor- 
porated La^w  Society  (while  such  society  performs  tho  duties  oJ; 
Eegistrar),  or  of  the'Registrar  for  tho  time  being,  shall  be  evideuco 
as  aforesaid  of  the  facts  appearing  in  such  extract,  and  in  tho  case 
of  any  person  being  a  conveyancer  ■whoso  name  does  not  appear  on 
euch  list,  tho  fact  of  his  being  so  shall  bo  proved  in  the  way  ia 
■which  it  is  now  by  law  required  to  bo  proved." 

Consequences  of  practising  luithout  Certificate.']— Q'^  6  tfc  '  V.  c.  73, 
3,  26,  it  is  enacted,  "That  no  person  who,  as  an  aitorney  or 
solicitor,  shall  sue,  prosecute,  defend,  or  carry  on  any  action,  or 
suit,  or  any  proceedings  in  any  of  tbo  Courts  aforesaid,  ■^vithouc 
having  previously  obtained  a  stamped  certificate  which  shall  lio 
then  (/t)  in  force,  shall  be  capable  of  maintaining  any  action  or  suit 
at  law  or  in  equity  for  tho  recovery  of  any  fee,  reward  or  disburse- 
ment for  or  in  respect  of  any  business,  matter,  or  thing  douo  by 
him  as  an  attorney  or  solicitor  as  aforesaid,  whilst  ho  shall  have 
been  -without  such  certificate  as  last  aforesaid"  (/). 

And  by  the  Stamp  Act,  1870  (33  &  34  V.  c.  97),  s.od— 
"  (1.)  Every  person  who  in  any  part  of  tho  United  Kingdom 

(a)  Directly  or  indirectly  acts  or  practises  {m)  in  any  Court  us  an 
attorney,  solicitor,  proctor,  writer  to  the  signet,  agent  or 
procui'ator,  or  as  a  notary  public  without  having  in  force 
at  tho  time  a  duly  stamped  certificate,  according  to  the 
provisions  hereinafter  contained  and  referred  to ; 

(b)  On  applying  for  any  such  certificate  does  not  truly  specify 
tho  facts  and  circumstances  upon  which  the  amount  of 
duty  chargeable  upon  his  certificate  depends. 


Consequences 
of  practising 
■without  certi- 
ficate. 

Cannot  re- 
cover fees. 


Penalty  for 
practismg 
without  a  cer- 
tificate. 


or  not  making 
true  statement 
on  application 
for  certificate, 


(k)  See  Jic  Duke  nf  Brunswick,  4 
Ex.492;  19  L.  J.,  Ex.  112. 

(l)  Taylor  v.  Crouiuud  0ns  S;  Cuke 
Co.,  10  Exch.  293;  23  L.  J.,  Exch. 
264. 

(m)  See  In  r>'  Tfnr/mi,  8  Q.  B.  D. 
434 ;  51  L.  J.,  Q.  B.  309,  where  it  was 
held  that  a  country  solicitor,  whoso 


oiliccs  were  in  tho  country  and  wlio 
practised  there,  and  who  held  a 
country  certiticato,  did  uot,  by  at- 
tending a  taxation  in  Loudon,  "  act 
or  practise  "  there  withiu  the  mean- 
incr  of  tho  atatutn.  so  tin  to  rcmliT 
hiiii  iiablu  to  the  liigher  ihity  payaUt 
in  respect  of  town  certificates, 


Certijtmte. 
shall  forfeit  the  sum  of  50Z  (n\   o^,i    :.  n  t,    . 
-g  any  action  or  sSt lo^^lL  ?e,ovSv  o/""''^^^^^ 
disbursement  on  account  of  oifnroIaZn  f?    ''^  ^f^'  ^^^'^^'J.  "^ 
done  or  taken  by  hin,  in  any  sxS'caS    '"''  '''  "'  ^'"'^'^'^"^ 
any  otkl&  together  .it. 

the  proceeding  is  set  aside  brthe  Court  'i-^  ^  '^''"'  "^^'^'^ 
contrary  is  otherwise  satisfactoiSv^r^^L  i!"J^"^^^'  ^^  unless  the 
in  such  proceeding  "  („]'"''^'^to^^J  Proved,  be  deemed  to  have  acted 

bar';i;t«?;r'a  dulrcertSTedltt'  ^°°'  ^T«  '^  -rjeant-at-law 
public,  writer  to  the  Set  aln?  t™'^'  f  ^"*°''  P^^^^^or,  notS?; 
pleader  or  draftsman  fnq'utt^f^^^^^^^^ 
m  expectation  of  any  fee  iain   n,  ,      '^"eotly  or  indirectly,  for  or 

instrument  relating  loTei^^lI^Z"!^^''  ''  P™P^^'°^  ^^J 
"Side?S^lS.«^  thf  sTmtf  ?or&r  -^  P--^^^ 

^'/aftTpSc^oTcerdrt^^^^  , 

course  of  his  duty      ^      preparing  instruments  in  the 

^^  ^'SeTngr^'^^'^'^  --^^y  t«  -^o-any  instrument  or 

jb)  Agreements  under  hand  onlv  ""'™™'»- 

S    t™   7  °'  F".™"  »'  uitomev. 

™  "^7^..?'   **   """"i^*  no   W   or  WMen 

done  in  the  Courts  referred  to  \n\l(n\   \'rl  ^PP^^^  *»  business 

„,M  \«-  .26  (1)  penalties  are  to  bo 
sued  for  by  information  in  tbe  Court 
ofExcLequer,  m  England  in  tho 
name  o  tho  Attorney -General  for 
Eugland  in  Scotland  In  the  name  of 
tte  Lord  Advocate,  and  in  Ireland 
ui  the  name  of  the  Attomey-Geueral 

fo  Ire  ami,  and  may  be  Covered 
wth  full  costs  of  suit,  a')  Tho 
Commissioners  of  Inland  Revenue 
may,  at  then'  discretion,  mitifiate,  or 
My,  or  compound  proceedinffs  for 
»ny  penalty  and  reward  any  pei-son 
who  may  inform  them  of  any  offence 
^m,t  this  Act  or  assist^•n  U  o 
wovery  of  auy  penalty.  Fonnerlv 
't.TO  held  that^r«w;,;o„  iufyrmel 

/.-U.«>.,3B.&p.  382.     Butthei^ 
-- n  'v.is  put  a  stop  to  by  i-i  G.  3, 

02 
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by  33  &  34  V  c^?'9  '°  "^'^  ''^''■^'^ 
^^Vi^.^""'""^  ^-  (^"stling,  I 
'iS/X  ^'^  ^''5'^°*  8U0  for  his  fees 

Q.  B,  6o ;  45  L.  T.  543.      '"^•^•«'-. 


Chap.  VIII. 

50/.,  and  in- 
capacity to 
recover  fees, 

c&C. 


Penalty  on 
unqualified 
persons  pre- 
paring instru- 
ments, 60/. 
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84  Solicitors. 

Pabt  I.        uncertificated  (s).    A  solicitor  cannot  sue  for  (<)  nor  lias  he  any  lion 

for  such  business  (jt).     But  if  money  bo  paid  to  him  for  work  dono 

■whilst  ho  is  so  uncertificated,  it  cannot  bo  recovered  by  action,  nor 
will  the  Court  compel  him  to  refund  it(x).  A  defence  to  an 
action  for  his  bill,  that  he  -was  uncertificated,  must  be  pleadud 
specially  (y). 

The  following  decisions  under  the  repealed  Act  37  O.  3,  c.  90  (:), 
may  still  bo  useful  to  refer  to.  This  enactment,  being  of  a  penal 
nature,  was  not  extended  beyond  its  strict  letter  («).  It  did  not 
extend  to  actions  in  which  the  solicitor  was  himself  a  party  (/;) ;  nor 
to  suits  in  the  old  County  Court,  although  jirosecutod  there  liy 
virtue  of  a  writ  of  justicios,  for  more  than  4()3.  (c).  It  was  doubttd 
whether  a  solicitor  was  liable  to  distinct  penalties  for  each  stop  ho 
took  in  a  cause  during  the  tinie  he  was  without  his  certificate,  or  inv 
one  penalty  only  for  all  the  proceedings  ho  t()ok  in  it  (rf).  We  hayo 
seen,  ante,  ]).  11,  that  where  two  or  more  solicitors  are  in  partnershii), 
each  must  take  out  a  certificate :  and  those  who  neglect  to  do  so 
must  be  sued  separately,  and  not  jointly,  for  the  penalties  (c). 
Effect  on  Although  a  solicitor'  by  practising  without  a  certificate  rondovs 

client.  himself  liable  to  a  penalty,  and  cannot  recover  his  foes,  still  tlio 

proceedings  taken  by  hijn  are  not  deemed,  as  against  his  client,  void 
or  irregular  on  that  account  (/),  unless  it  can  bo  shown  thtit  he  was 
aware  at  the  time  of  the  retainer  that  the  solicitcn'  had  not  taken 
out  a  certificate,  in  which  case  an  order  may  be  obtained  tor 
staying  tho  proceedings  imtil  a  certificated  solicitor  is  appointed, 
or  to  set  them  aside  unless  such  solicitor  is  ai)pointed  in  a  limited 
time  ((7).     Since  tho  statute  37  &  38  V.  c.  68,  s.  12  {post,  p.  89),  the 
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(.v)  Fowler  V.  Monmoiithsh  ire  Jt.  c^r. 
Co.,  4  Q.  B.  D.  334 ;  45  L.  J.,  Q.  B. 
457  :  lie  Aiigdl,  6  D.  i:  L.  144,  B.  C. 
See  runtir  v.  Lord  GraKtki/,  3  M. 
&  Gr.  295 :  Fnllalovo  v.  I'ltrkcr,  31 
L.  J.,  G.  P.  i.J9 ;  12  C.  B.,  X.  S.  146. 
See  lie  Jones,  39  L.  J.,  Ch.  83 :  j:..  K., 
9  Eq.  03,  and  observe  tliat  in  that 
case  tlio  applioatiou  to  tax  Avas  by 
the  client,  ami  in  such  cases  the  oriler 
in  Chancery  contained  an  Hnilcrttikini) 
to  pay.  See  also  lie  Hope,  L.  R.,  7 
Ch.  App.766;  41  L.  J.,  Ch.  797. 

(0    I'erlantler  v.  Eddolts,  sapra. 

(u)  See  Wilton  v.  Chambers,  7  A. 

6  E.  524  ;  2  N.  &  P.  392. 

(.(■)  See  Nash  v.  Goode,  9  Dowl. 
929,  per  IFighlman,  J.  And  see 
Wilson  V.  Knapp,  8  Dowl.  426 :  Fnl- 
lalove  v.  Parker,  supra. 

( y)  Ord.XIX.  r.  15:  Hillv. Sydney, 

7  A.  &  E.  950. 

(z)  Upon  the  construction  of  37  G. 
3,  c.  90,  8.  30,  some  difficulty  arose 
from  the  words  "with  intent  to 
evade  the  payment  of  higher  duties." 
See  2  A.  &  E.  122,  n.  («) :  Bowler  v. 
Urown,  Id,  116;  4  N.  &  M.  17:  et 
per  I'arke,  B.,  in  Ei/re  v.  Shelley,  6 
M.  &  W.  272. 


{a)  Middteton  v.  Chambers,  1  Sc. 
N.  li.  110;  1  M.  &  Gr.  97;  8  Dowl. 
545,  per  Tindnl,  C.  J. 

ip)  Prior  V.  Moore,  2  M.  &  Sul. 
005 :  Skirrow  v.  Tagi;,  5  M.  &  Sel. 
281. 

((■)  Cross  V.  Kaye,  0  T.  R.  GC3. 
And  see  Jones  v.  Steeens,  11  Prico, 
235  :  J:'x  p.  Hodyson  ami  Jiuss,  li  A. 
&  E.  224  ;  Jfodkinsnn  v.  Jlin/ir,  li 
L.  J.,  Q.  B.  113;  1  N.  &  P.  ;j97;  C 
A.  &  E.  194  :  Jlowler  v.  Jlroieii,  2  A. 
&  E.  116 ;  1  N.  &  M.  17 :  Fm  v, 
Shelley,  6  M.  &  W.  269. 

(d)  Edmonson  v.  Davis,  4  Esj).  11. 

(e)  Barnard  v.  Gostliufi,  1  X.  E. 
24:j,  overruling  2  East,  561*. 

(/)  Brown  v.  'Pulley,  31  L.T.iS); 
Sparlinr/  v.  Brereton,  L.  R.,  2  Eq. 
64;  35  L.  J.,  Ch.  401. 

{g)  Weleh  v.  Pribble,  1  D.  &  R. 
215:  Jteederv.  Bloom,  10  Moore,  l!61; 
3  Biug.  9  :  Smith  v.  Wilson,  1  Dowl. 
545  :  Anon.  v.  Se.vton,  Id.  180:  liaii- 
hni  V.  Thompson,  2  Dowl.  655:  lliU 
'.  Mills,  Id.  690  :  JEillennj  v.  llmi- 
gate,  3  Dowl.  50:  Glt/nn  v.  llukhin- 
son,  3  Dowl.  529.  'Soo  11.  v.  Bur- 
qess,  8  A.  &  E.  275 ;  Ptdmon  v. 
'Poicell,    9   Bing.    020;   Kolg(d(  v. 


fact  that  tho  sol 
wjII  deprive  him 
party  v>-onU  othc 
proceedings  are  i 
of  his  client  they 
the  ground  of  the 
defendant,  on  beii 
costs,  and  plaintift"i 
for  them,  tho  Con 
uncertificated,  and 
proceedings  wore  0 
liio  objection  that 
I«n  ty  to  an  action  ce 
before  the  Master  on 
cannot  afterwards  b 
unless  tho  omission 
the  consequences  of  \ 
and  enrolled,  see  ^Wi! 

Pie-admission^  aj^fl 
o«<.]-By40  &  41  /' 
of  tJio  Supreme  Court 
certihcato,  neglects  fo 
rouew  tho  same  for  th 
wards  grant  a  cortifict 
theJListoroftheEoll 
liolls  to  direct  tho  re- 
.^uch  terms  and  condffc 
B,V;. -',  Aocewier,  ] 
a  solicitor  of  the  Snpi 

or  on  an  application  tc 
.1  solicitor,  the  applica- 


m,  21  L.  J.,  Q.  B   74 

attestation  by  an  imce'rtifi'c 

f'fW  good.     Sparlinn    y 
mpra.  •' 

J)^  where  the  solicitoi.  ac 
olaimant  m  an  arbitratioi 
»»meu  of  coraponsa   on 
compulsorily    taken    bv 
wpany  under  tho  Lands 

wvemiff  his  costs  against  tl 
»v.not«;ithstandi4thTtth 
W  Im  in  his  favour      ,d 

-  L.   i     nj-;        1-1    •  .      -  ' 


f^s  solicitor.  Cj) 


tl»  ground  ottLmLt.  ",'°5'«'''  »■■  «>'  oilo  S  S?  ".<'  ■»>' 
costs,  and  nlni.i+iff'l*'    i-  *,''  !•■'"'  tto  <lebt   li..f  ^^f      .    ^^^re  tha 

».»ortiflc;„od?  and  liSI  "!»  P"»=di  "^V^t'tX,?"?'!™ 
tb.  consoqncncc,  o?  ,t     ,'•"?" '"''''J'  '"<l>la  nod  m      i  "j"  '"?"«»" 
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Ml.  to  dirccVlho  rl- :,°'"';'  «""'  t-  l™ft,f&  «*{,■'"  ""-te  of 


In  case  of 
neglect  for  a 
year  to  renew 
certificate, 
order  of 

Master  of  EoUa 
necessary. 


fM',  21  L.  J.  0  n  -,      , 

««ven.,fr  his  costs  aga  nst  thn  ,^^" 
taJbem  in  hk  f     ^^  *''«*  the  award 


5«c;«,  10  Mooi^    9,ti-^^  feeder   y. 
I';  Met /cm   V     11'/,,,/,.      Y  ^ 

\<^-f.;2Dowi.S:''''-'^'  '^'"s- 

f"Ilowi„(^  A,i,^-v^y'  5-  S-    146 
^^  »r.  .t  (1.  295!  ''"^  G'rs/,^/,,^; 

(0  iSno  sect.  "23 
a„S^  S'-e  40  &  41  y.  c.  25,  s.   14, 

o4(-^S'aJ;rto'z^^'-^'^ 

m"st  be  disban-Pd  h,  for  *^  ^''''  ^^ 

A'•/'.//«n/o^6C  in'ir"°"g-l'4: 
^^W>X.,34L'.C^;i3"'^21,i|lJ^''° 
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Solicitors, 

intended  to  bo  made,  give  notice  thereof  (o)  as  in  the  case  of  an 
original  admission,  and  tho  affidavits  (p)  m  support  of  such  nrpli- 
cation  shall  be  filed  at  the  Petty  Bag  Office,  and  a  copy  thereof  slu.ll 
at  the  same  time  be  left  with  the  clerk  of  the  Potty  Bag,  to  bo  de- 
livered by  him  to  the  registrar  of  soUcitors,  and  the  order  tor  suck 
re-admission,  taking  out,  or  renewal  shall  (li  made)  bo  drawn  up 
fas  the  Master  of  the  EoUs  shall  direct)  on  reading  such  affidavits, 
and  an  affidavit  of  such  copies  having  been  lott  and  notices  given  in 
compliance  with  this  order. 

"Upon  an  application  to  dispense (5)  -nath  the  required  notice  ot 
intention  to  tako  out  or  renew  a  certificate,  a  summons  shall  bo 
served  on  the  registrar  of  solicitors  caUing  on  him  to  show  cause 
within  ten  davs  why  such  taking  out  or  renewal  of  cortihcato 
should  not  be  allowed  ;  and  if  no  cause  be  shown  to  the  satisfaction 
of  the  Master  of  the  Eolls,  he  may,  if  he  shall  think  proper,  make 
an  onler  for  allowing  such  certificate  to  be  issued. 

'  Any  application  for  re-admission  shall  bo  by  petition  to  the 
Master  of  the  Rolls,  to  be  presented  at  the  Petty  Bag  Office  withou| 
the  payment  of  any  foe,  and  a  copy  of  such  petition  shall  bo  served 
on  the  registrar  of  solicitors  not  less  thin  fourteen  days  belovo  tho 
same  shall  bo  heard.  On  hearing  such  i.etition  the  Master  <  f  the 
Eolls  may  dispose  of  the  same,  or  if  he  shall  think  fat  may  roter  tho 
same  to  any  other  Division  of  tho  High  Court  of  Justice. 

"  All  applications  to  dispense  with  any  rule  or  rules  as  to  any  ro- 
admission  or  taking  oat  or  renewal  of  certificates,  shall  be  mado  to 
the  Master  of  the  Eolls  in  such  manner  as  he  shall  from  time  to 

"  All  orders  made  by  the  High  Court  of  Justice  or  the  Conit  of 
Appeal,  or  any  Division  or  judge  thereof,  for  striking  any  solieitor 
oft  the  roll,  or  for  suspending  any  solicitor  from  practice,  or  for  le- 
admitting  any  solicitor  or  restoring  tho  name  of  any  sohcitor  to  tho 
roll  or  for  altering  the  name  of  any  solicitor  on  tho  roll,  or  for  any 
other  purijoso  involving  any  alteration  in  or  addition  to  the  roll  of 
solicitors  of  tho  Supreme  Court,  shall  be  filed  with  the  clerk  ot  tho 
Pettv  Bag,  M'ho  shall  thereupon  make  such  entry  on  or  alteration 
in  t£o  said  roll  as  may  be  directed  by  such  order,  and  inform  the 
registrar  of  solicitors  thereof." 


(0)  Chit.  Forms,  pp.  2o,  26,  n. 

(p)  Ibid.  pp.  25,  26. 

(q)  The  Master  of  the  Eolls,  under 
special  circum,?tauces,  will  dispense 
with  these  notices.  See  £x  p.  tSinith , 
7  Sc.  344  :  Jic  Macmurdo,  7  Jur.  420: 
Ex  p.  French,  6  Dowl.  374 :  Ex  p. 
Knine,  9  Dow).  108:  Exp.  Wybrow, 
9  Dowl.  197  :  Ex  p.  Webb,  4  D.  &  L. 
641.  He  will  do  so  if  the  solicitor 
has  not  taken  out  his  certificate, 
having  reason  to  suppose  that  his 
aeent  or  some  other  person  has  done 
80.  Ex  p.  Gude,  1  D.  &  L.  675 : 
Ex  p.  Thorpe,  3  Dowl.  592 :  Ex  p. 
Barttctt,  1  Chit.  Hep.  207 :  I'-x  p. 
Winter,  1  B.  &  Aid.  189:  Exp.  Joiics, 
4  Moore,  347 :  Exp.  r'"'9han,'V\M, 
9th  ed.  79  :  Vx  p.  Jones,  2  Dowl.  199  : 
Ex  p.  Rigby,  1  N.  &  M.  593 :  Ex  p. 


Minchin,  5  Dowl.  253.  But  these 
notices  will  not  in  general  bo  dis- 
pensed with  because  the  solicitor  was 
prevented,  by  pecuniary  diilicuUics 
or  illness  (Ex  p.  Barilett,  I  t'liit.  Eep. 
207  :  see,  however.  Ex  p.  I'rna'h,  5 
Dowl.  374),  or  absence  abroml  {V.xf. 
WnUon,  1  Chit.  Rep.  'iOS"),  or  iiuTC 
inadvertence  {Ex  p.  Fraiikn.  '■>  Dowl. 
319:  see  Ex  p.  Jiamcs,  2  li.  ('.  R, 
156;  6  D.  &  L.  294:  Er  p.  Woj- 
W0Ki;A,5D.  &L.  60;  2  B.  ('.1M02), 
from  taking  out  his  certificate.  It 
would  seem  unnecessary  to  give  the 
commissioners  of  stamjis  any  notice 
of  the  application,  as  was  fomerly 
required  (see  Ex  p.  Eraii/is,  ;i  Dowl, 
-:U'J:  Ex  p.  Bridgmnn,  Id.  :)71),  hut 
tho  point  has  not  been  decided. 


Certificate. 

granted,  to  imposoTuch  4imLml  onn  m!"*  '"'  ch.scrotion,  and,  if 
It  may  bo  useful  to  m.f in^flfn      """^V^^^'if  as  ho  may  think  fit. 

granted  o^' -f 'S  t-^  mTssk  ^Xe  t  W^'^^^^  *^  ^^^^^^  ^^^^^ 
terms  upon  which  it  has  oJl^aSor  '  ''  "'  ^''^  ^'^^ 

oxiurationof  his  las^  coS"trn        1,"   ^'<1'°V'^*''^'^'-)  ^'^^^  tho 
or  arrears  of  diityf      thoSlnvTf  ''''^\°"*^.P''J'"i"'^t  "f  fino 

stating  positivel/ {hit  ho  h  d  Jo     IractS'l'*  "    ^'^^ ''^I'Pli^'^tion 
he  had  not  douoso«)  and  W  l.n^l  fi  i     '  "'"^  ^''P'^^^ 
And  tho  same,  where    ho  soliH^r  V  \      .^°''"  '1?*^"  employed  {n). 
mission  (.r).  ^°  solicitor  had  not  practised  since  his  ad- 

would  not  order  him  ?o  bo  e  admfei  *  ^''^':^'fi''''^t°.  the  Courts 
his  paying  all  arrears  of  duty  and  a  HneT.?*  upon  the  terms  of 
tho  Courts  also  would  rcduiio  to  bn  fnf  •  «  Vi  ^^'^'  '"  ^^'^  ^aso, 
the  party's  not  hav  nVtakon  ont  bi«  .  f  "f '''*.  ^^  *^'°  ''^"^'-^"t,  tha 
.H'^lect  of  himselt  o?hi,  a^ent r«  o?'l  t  n''™'^  *'™°^  the  mere 
wilful  omission  or  improper  moti^i  °''''^''^'  "^"^  "*'*  ^™"^  ^°y 

ca"wenSi;;?teS'iit.rr^T'^"'-"*-- 

all  events,  would  no  ?o-.?lSh^?,  ^  '\  "'^*'  ^^'^'^  the  Courts,  at 
more  thai  a  nominal  fiofo.JZ-?i'^  1]'?^'"'®''*  °^  someth  ng 
AiKlsonietimesthl    ifuseatWo^'^^^  u''°T  ''^  '^^^^y  (cf 

ho  had  been  twice  convicted  of  .;n    "'''?"  "Itogethei-as  whei4 

jnonns  ef  libels  (.),  oTdon^lny  STST^at' woSfroT^^;  ^^ 
Iwblo  to  be  struck  off  tho  roil  A  .^k  -V^  \  ,  render  him 
al'inad(.),  or  in  a  borou-h  (V nvf  f  ^^^^^or  who  had  practised 
Dii^^ht  practise  (  ^   or  wh"  had  mn  fiT^'^lf  i''''°'^?  ""*  ^"^'^tors 

I-.orliiicate,  turhad  the  pemJS'  SiitSfb^rc"  ''  ^''^'"  °"* 
nt  .stamps,  stood  in  the  «'imo  K,-f,,.f;  ^J' the  Commissioners 

practisei,  ^nd  would  l^rrent^Smitt'ed'oil'^f""  ^'^".^^^  "«* 
...A  person,  viz,  without  p^nL't^l^ifc^l^a^.t:"^^  '^^ 

rhtro  is  no  time  limited  for  makin-  the  ai  nlic    ion      PM' 
have  l,een  re-admitted  under  tho  old  farat^Sr  colw  .^''^''''^^'^ 
-many  years(/0,  and  wheroasoliciirhl^berSuci^orS 
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J'l/-''' i".    /VuAw,   2  Dowl.  450. 
Sey  /■„,■  p.  j;,ni)ip.wi,  o  Dowl.  275. 

{«)  l:.r  p.  Clarice,  2  B.  &  Aid.  214: 
\'l'-'<'l!'iml,l^yiVKExpJlieh,,yd.s, 

(0  7;>  p.  Mni/er,  5  Moore,  Ul  : 
/://).  MiltphoHt,  7  Id.  495. 

(■')  ft'  Siiiimiirs,  2  Smith,  154. 

'    A/y^-  i>"ci.v,  1  Cliit.  Ken.  l^-',. 

ill)  he  p.  j'/iihu;  2  Dowl.  450. 
^«t' Ar/;.  l/iompmii,  5  Dowl.  275. 
A^  J-'i-  P-  J'/ii/pot,   3  Dowl.   339. 
^.fc  /;.i;  J).  M,nr<i>n   1  T.   &  n.  50  • 
J-./;).  y.«r/r;v;/;f,  4  B.  A:  Aid.  90. 

(")  bee£f;;.  Leacroft,  supra:  iJt; 


2  Dowl.  199:  Kc p.  Gnde,  \h  it 
(b)  Exp.  lUgb,,,  1  N.  &  M.  593. 

7/  •'i,'  /^  ^l/"'(■///;^  5  Dowl.  253- 
^:-  P-  l\>'P!iU  3  Dowl.  339.  See  ic 
-^'V/w/'.  10  Jur.  728,  B.  C. 

(r/)  Re  Ilinvdou;   9   Dowl.    970- 
-t^y;.  ^vv/,  5D.  &L.  275. 
si>    '  ^T,^'^' ''''>'■'  2  Dowl.  450. 

f /^    /••  ^'>o'"i>"»'^  5  Dowl.  275. 

X'/  /;■'-'-''•  I'lt'iiipson,  5  Dowl.  97,5 

k]  /vr/'-^v:^;"';iii.&w,.5iG 

W  J^.'  ^jJ-^^nutli,  1  (Jhit.  692:  2V 
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Solicitors. 


PaetI. 


AfBdavits  for. 


Exaniiuatiou. 


1 


',,! 


Penalty  for 
wrongfully 
acting  as  a 
solicitor. 


'4 


roll  at  his  own  request,  ho  was  ro-adraittod  after  the  lapse  of  fiftpou 
years,  without  iiaj'ment  of  arrears  of  duty  or  lino  (/).  And  so, 
whoro  ho  had  ceased  to  practise  for  twonty-sovon  years,  durinrj 
which  time  ho  had  not  been  engaged  in  tlio  law,  and  ho  tlnii 
became  a  managing  clerk  in  the  otlico  of  a  solicitor,  with  whom  ]ii« 
continued  upwards  of  two  years,  and  who  swore  to  his  capacity  as 
a  lawyer,  ]\'illiiims,  J.,  allowed  him  to  bo  ro-admittod  (A-).  iJut 
the  Court  refused  to  re-adinita  party  who  had  discontinued  practice 
for  thirty  years,  and  had  occupied  himself  in  the  meantime  as  an 
officer  of  the  customs  (/). 

An  affidavit  should  bo  made,  stating  the  admission  of  the  ap])li. 
cant  and  tlie  time  of  such  admission  (m),  and  up  to  what  time  ho 
obtained  his  certificate,  and  also  stating  the  reason  («)  for  his  not 
having  contiiuied  to  take  it  out,  and  the  manner  in  M'hicli  he  luis 
since  been  employed  (o).  If  he  lias  not  practised  on  his  own  account 
since  his  last  certificate,  the  affidavit  should  state  such  fact,  other- 
wise the  contrary  will  be  presumed  ( p).  As  to  filing  this  alRdavit, 
&c.,  see  sitpni.  By  leave  of  the  Master  of  the  llolls,  it  may  bo 
lodged  nunc  ^n-o  tunc{<i).  An  affidavit  must  also  bo  made  in 
support  of  the  ajjplication,  showing  the  service  of  the  requisite 
notices,  &c. 

If  the  application  is  mado  after  a  great  lapse  of  time  since  tho 
applicant  practised  as  a  solicitor,  the  Master  of  tho  Eolls  may 
require  hiin  to  be  examined  before  making  an  order  under  tlio 
above  .section  (r). 

Draw  up  the  order,  if  (jrantcd,  in  the  usual  roai/,  taJce  it  to  fhe 
Registrar  at  the  Incorjio rated  Law  Society,  Vliancery  Lane,  vsith  die 
declaration  and  duplicate  {ante,  p.  "id)  filled  up  and  signed,  and  Iietciil 
grant  a  certificate,  xvhich  will  be  stanijied  at  Somerset  House  on  paij- 
ment  of  the  duty.  If  the  order  is  (jrauted  upon  payuient  of  arrcui  .  nf 
duty  or  a  fine,  the  arrears  must  he  paid  at  the  St"uip  Office  ami  the 
fine  at  the  Crown  Office,  and  the  receipts  produced  to  the  Iteijistrar, 
with  the  Order, 

3.   Unqualified  Persons  acting  as  Solicitors. 

By  23  &  24  V.  c.  127,  s.  2(S[s),  "Every  person  who  acts  as  an 
tornei'  or  solicitor  contrary  to  tho  enactment  in  section  2  of  the 


attorney 


(i)  Ex  j).  Calland,  2  B.  &  Aid.  31.5, 
n.  Sec  E.rp.  Ctnrhr,  2  B.  ifc  Aid.  314. 
See  a  case  whore  lie  had  not  taken 
out  his  certificate  or  practised  for 
twenty-four  years,  7;'.r  p.  Marshcdl, 
6  Dowl.  526. 

(/■)  E.ip.  Brahant,  7  Dowl.  G22. 

(0  Ex  p.  inilings,  5  Dowl.  305. 
See  also  Ex  p.  Rml'iic  12  L.  J.,  Q.  B. 
186;  2Dowl.,  X.  S".  682. 

(w)  Exp.  Wciitworth,  2Dowl.  607, 
where  tho  fact  of  admission  was  not 
positively  stated. 

(«)  See  tho  reasons  that  may  bo 
assigned,  ante,  ]i.  87. 

(nS  Spo  the  form,  Chit,  Forms. 
p.  26. 


{p)  Ex  p.  Wi/brow,  9  Dowl.  197: 
Ex  p.  Kiiipc,  9  Dowl.  108:  }■/,,. 
Milhr,  8  Dowl.  323. 

(y)  ]t.2,Xov.l875,ante,}).S,'):  Kfp. 
Xormaii,  8  Dowl.  136:  Ex  p.  IHuut, 
6  Jur.  919,  B.  C. :  Ex  p.  Makiimm, 
18  C.  B.  661. 

(/•)  Ex  p.  Rolnnnnu,  2  D.  &  L.  9: 
Ex  p.  Brail,  2  D.  k  L.  10  (»):  Aim. 
16  Jur.  222,  B.  C. :  lie  tiiinll,  V. 
Boav.  175.  As  to  the  examiuatiou, 
see  anto,  p.  67. 

(.s)_  See  6  k  7  V.  c.  73,  s.  3.5,  the 
previous  enactment  on  tliis  subject. 
See  IMls  v.  Lra,  10  Q.  B.  910 :  lie 
Humphreys,  11  Q.  B.  388. 


Unqualijicd  Ptrsona. 

S.hJ  pL';,,!,' ass  i'i^  »T„r  !i^';,;!;°„r"°, "/  ""^ 

),r(.ce<Mling  in  tho  Court  of  Prol !i     m   t^.l  r"    \}  "^?J-"''^  ^"  '^">' 

Sou  also  aScfc  34  F.  c.  97,  «.  (JO   ««//  n   (i'i 

By  37  .&  38  F.  .  G8  ("  The  Attomo^rat  Solicitor.  A.t   18-4"^ 
8. 12,  '-Any  person  who  wilfully  and  ilsolvmXVn^l.     '  ^^'1  ^' 

foroaA  sucli  offence  N^  Ss  o^  eu^.^^  Vv^H  *^" ''"^ 
account  of  or  in  relation  to  any  aV?;  ,S  •  '^  S'S'Xn  W 
any  iierson  who  acts  as  an  attornov  or  solicitor  wif V,,.,;^  i  ■  ,  V 
quahfied  BO  to  act,  sliall  bo  recoveLl tlS^?  ;c^  .^^^^^  "^.^'t^t  ^ 
bv  any  person  or  persons  wliorrmnvor  r>.\  i/  ^,  '"'  ''"'t'  '^i  matter 
section,^,  person  sSall  Lo'  Jo~  "l  ^^dnh^ou^^^^S^^^^  ''''' 

attorney  or  solicitor  if  ho  shall  have  n  S/  f  fl     •         f  ''^^" 
heacts  as  an  attorney  or  -liciioi a  d^dv  '  ipoa    or  S 

orshall have  been  appolntSl^sl^^^^^^^^ 

of  tho  Ecclesiastica   ConnnisSS  ers  J    i'  of  t    I  r  "  ^'  department 
Anne's  Bounty,  or  if  he  be  a'cSJ  or  offlc^     PpSXl'racuShn 

(0  See  this  section,  ante,  p.  71 .  It 
extcuda  to  tlic  case  of  an  uunualifieil 
person  wlio  acts  as  a  solicitor  in  tho 
name  and  with  tho  consent  of  a  duly 
quahhed  solicitor.      Abcrcrombic  / 

fe'm ''"'''■ '^•^•^•^«"' 

(«)Scc  Imw  Sockti,  V.  Slinu'  8 
App.Ca.s.107;  52  L.  j.,  Q.  B.  G7i, 
where  law  stationers  were  unsuccess- 


fully proceeded  against  by  tho  In- 
coi-j)orated  Law  Society  under  this 
«oct.on.  Seoalso  Ihrkhls^^HchX 
Ju\  t,,/mm,s,  4G  L.  T.  13!).  where  tlio 
eyidenco  tliat  the  unqualified  person 

(■'■)  This  extends  to  County  Pourt 
proceeduigs.  ljrl,nuln-  v.  -miolls, 
61  L.  J.,  Q.  B.  o5 ;  4o  L.  T.  543. 
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00  Solicitors, 

Part  I.        or  com])liuiit  in  rospect  of  au  offence  under  this  Act,  shall  bo  cnn- 

"" stitiitod  cither  of  two  or  more  jtwticos  of  tho  poaco  in  potty  sessions, 

or  (if  .-jomo  nuigistrato  or  otiicor  sitting  aloiio  or  with  otlior.s  at  wonni 
Court  or  otlior  place  uppointoil  for  tho  administration  of  junticc,  mi  I 
for  tho  time  being  empowered  by  hiwto  do  alone  any  aet  autlieriz.il 
to  be  done  by  more  than  one  justice  of  the  pifaco." 

By  40  .C-  11  r.  r.  (i2  ("  The'Lofral  PractitionerH  Act,  1877").  fi.  •>, 
"  Any  surrogate  or  other  person  not  being  a  (pialified  praotitioiu^ 
who  i'or  or  in  expectation  of  any  fee,  gain,  or  reward,  either  divictlv 
or  us  tho  agent  of  any  other  poi'son  whether  a  ([ualitied  practiHoia'r 
or  not,  takl^s  instructions  for  or  draws  or  proiiares  any  papers  on 
which  to  found  or  oppose  a  grant  of  probate  or  of  letters  of  adininis- 
tration,  shall  bo  guilty  of  an  otfenco  within  tho  meaning  of  tho  iJth 
section  of  tho  Attorney  and  .Solicitors  Act,  1874  (37  it;  38  V.  c.  (is); 
but  nothing  in  this  section  contained  shall  bo  construed  to  alVect 
any  remedy  against  any  siich  person  under  any  other  Act  or  Ai.ts 
wliatsoover." 

By  sect.  Jl,  "  Tho  tonn  'qualified  practitioner'  in  this  Act  nieau-< 
and  includes    any  serjoant-at-law,   barrister-at-law,    cortitirutod 
solicitor,  proctor,  aotary  public,  cortiflcated  conveyancer,  speciiil 
liloador,  or  draughtsman  in  equity." 
Consequences        l<y  sect.  4,  "  This  Act  shall  not  extend  to  Scotland  or  Iroliiiul." 
of  so  prac-  As  to  practising  without  a  stamped  certificate,  see  ante,  p.  8'J.    If 

tismg.  jjjj  xinqiiulitied  ]ierson  have  any  securities  in  his  hands  delivered  to 

him  for  business,  done  when  so  unqualified,  tho  Court  or  a  judge 
will,  it  seems,  order  him  to  deliver  them  up  (//).  But  it  seems  that, 
if  money  be  paid  to  hii  for  such  b  isiness  it  cannot  bo  rocovcreil 
back  by  action,  nor  w:".U  ho  bo  orderc  i  to  refund  it  (z) 

Where  the  proceedings  on  behalf  of  another  are  in  tho  namo 
of  an  uucpialified  i)erson,  they  may  bo  stayed  until  a  proper 
solicitor  bo  appointed,  or  they  r.iay  bo  set  aside  unless  a  ])ri)i)ei' 
solicitor  bo  api)ointcd  within  a  limited  time  (a) ;  but  proceedings 
taken  by  an  imcertificated  solicitor  aro  not  as  regards  his  clieut 
deemed  void  or  irregular  [b).  Where  tho  procceduigs  are  curried 
on  by  tho  unqualified  person  in  the  name  of  a  qualified  one,  with- 
out his  consent  or  knowledge,  the  proceedings  may,  it  seems,  be  set 
aside  (c).  But  a  proceeding  taken  by  an  unqualified  person  in  his 
own  namo((i),  or  in  that  of  a  solicitor  without  consent,  cannot  be 
treated  as  a  nullity  («) :  and  tho  Court  in  ono  case  entertiiinod 
a  motion,  notwithstanding  tho  solicitor  whoso  namo  was  used  in  it 
and  In  the  proceedings  deposed  that  ho  never  acted  or  sanctioned 
tho  uso  of  his  namo  in  it  (/). 

Since  tho  above  stat.  (37  &  38  V.  c.  68,  a.  12),  tho  successful 

Earty  in  a  legal  proceeding  cannot,  when  tho  solicitor  employed  hy 
im  is  uncertificated,  recover  his  costs  and  disbursements  from 
the  party  otherwise  liable  (y). 


tt 

II 

(y)  in/toii  V.  Ch(tmber.'<,  7  A.  &  E. 
524  ;  2  N.  &  P.  392. 

(c)  Nash  V.  Goode,  9  Dowl.  929. 
And  see  Wilson  v.  Kitapp,  8  Dowl. 
420. 

(a)  Itaylcy  v.  Thompson,  2  Dowl. 
65a;  '>  C.  &  M.  G73 :  Hawkins  v. 
Edwurds,  4  Mooro,  C03. 

(4)  Brown  v.  Tolky,  31  L.  T.  485. 


{(■)  Norton  v.  Curtis,  3  Dowl.  21a: 
Oppeiihcin  v.  llnrrimn.  I  Burr.  2(1; 
llo-'wood  V.  Adams,  5  Burr.  2tiU0. 

Id)  Jtaylci/  V.  Thompson,  2  Dowl. 
65o  ;  2  C.  &  M.  673. 

(0  Hill  V.  Mills,  2  Dowl.  G96. 

(/)  It.  V.  liimjess,  3  N.  &  P.  366; 
8  A.  is,  E.  275. 

((?)  Fmolerv.  Monmouthshire  Canal 


year."    This  is  a  rO' 


I'nquHlifitd  Prioni. 

.^ZZi^U^Sii!)''''''''  '""^  "^^^^^^  '^^  '^  «-l'-tov  when  not 

wilfJllyan.l\,unv^nSyu;t'^,t;  ''JJj7  """''"7  "^  solicik,r  shall 
Court  of  law  or  cmHy  S  Zt  m  .  "l!''  ''1^'""  P^'  '''»*  i"  -"'y 
n..t  duly  ,,ualitlo<l  t'o  act  Z  aTaZZl''"'^'''\^'^'7'  *'"■  "">'  P«'''^°» 
p-rmit  or  Huffor  1  in  nal  to  ho   in v.7, "'  """*"'  "^  aforos.ii.l,  or 

uu.,ualifio,l  person  01-  HO    1    nv^rn^n     ?^  '"  ,*"'  *''"  '"'""t  «t'  any 

qualitiod  as  aforo.aidS  VoSS^tl'r^^^^^^^^^  *"^  ^^^^^^ 

summary  way  to  any  of  tho  s  1  1,,.  i  •  ,.  ''i  ^'°,  '"''''°  "^  » 
nttornov  or  solicito  Ls  boon  a  !>  7  i^*"'"'*^.  ''''^"''''''  ""''^ 
upon  oath  to  the  Hatit  ^0^"^  ci^thK  .h"".   '^'''''' 

S-  n ™^  is  a  ro-onaet.e&t:^£^^t  J^^T^rS^jfeS 
.alary,  and  tho  bSL  was  caniod^on  in  H  ^■''•^-  i"'^*^'^^  ''^  '^ 

business,  tho  advancomont  of  money  for  carrvin<>  if  ««        I V     •, 
affection,  to  continue  the  business  and  to  .o.mf.f  ™'/^"fl/amily 

f»;,4Q.B.D.  334;  45  L.  J.,  Q.  p. 

10/. 
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Chap.  VIII. 

May  1)0  iu. 
(licteJ. 

Solicitors  not 
to  net  as 
aj?oiits  for 
l)ursons  not 
qualified,  &c. 


11^ 


'I 


3    -,    '    ; 


What  cases 
within  tha 
Act. 


W  li.y.  n,ir^am,i,  8  Q.  B.  883; 
lo  i.  J.,  Q.  D.  227.  See  J^.  v 
MH,>,ai<  13  Jiir.  423,  Q.  B.,  where 
It  was  held  that  the  solicitors  who 
were  tho  prosecutors  were  entitled  to 
costs. 

(0  SeoUc  Hodgson,  3  Dowl.  330. 

f)  bo  decided  under  22  G.  2,  c.  46 
s.  U:  Taivhy.  liobcrts,  Mad.  &Geld! 
Hi,  n.  See  per  Iticharihoii,  J.,  Hoi). 
';'lim  V.  Umith,  7  Moore,  243;  1 
liinu.  Ifl.  '  )  ■» 


Ite  Chirk,  3  D.  &  E.  2G0 
u\"') }'"lf"\:-:;,  <^"»'^'e>;   G  Mad. 
it"   r.    rsi  ^'^"'''\  •^°'>"'''  220;  28 
9  "C   B   nn  .^-/vf  '^''■'•'•^/'-  f'r,lton, 
J  O.  B.  110;  luhhson  v.  Jiothei'i/   10 

1^.  J.,  Li.  30,  where  an  agreement 
entered  mto  on  the  dissolution  of  a 
partnership  between  two  attorneys. 

bV  Wlllcll  fl)n   roffi.  „„ i. "^-J"! 


by  which  the  retiriupf  partner  WM^to 
have  an  annuity,  and  his  name  was 


It^x^'r^^'H^'y"''^-^     Ea 


to  bo  used  as  before,  was  held  legal, 
beo  also  Gallown,/  v.  Mamt-,  .<-^  of 
London   '"'  '^     '^     "'       -  '     ''-•"' 


C.270;  3D.  &  E 


263,  n.    And  sec 


90, 


'.  '•^^  L.  J.,  Ch.  978 ;  L. 


E.,  4 
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Paiit  I. 


''h 


When  hoth 
must  be  pro- 
ceeded 
against. 


SoUcitort. 

on  tho  business  dono  has  boon  siiid  by  tho  Conncil  of  the  Incorpo- 
niti'd  Liiw  Society  to  bo  witliin  tho  onactniont  (//).     A  solicitor  wlui 
ri'.sidcd  occiisionally  at  A.,  occiipi(>d  part  of  a  houso  in  H.,  wln'iv 
liis  articlt'il  durk  livcil,  the  nanio  dl'  tiotii  Immii;^  on  tlio  iloor;  tlic 
cleric  Wits  in  the  liai)it  of  attcndinf;  a  conrt  of  rcijnosts  and  bcforu 
maj^istrali's  us  snch  (dork,  bnt  dorivinfir  a  profit  to  liimaolf  (h<!ro- 
froni ;  ho  also  conductod  an  ai>poal  in  tiio  nanio  of  liin  master,  wJio 
nllowod  part  of  tlio  bill  to  bo  jiaid  by  a  suit  of  clothes  made  for  tl;o 
dork  ;  it  also  aitpoarod  that  several  writs,  issued  out  of  tho  K'iii;,''s 
IJonch,  had  boon  placed  in  tho  hands  of  an  oliicer  to  bo  oxeciitnl, 
haviof;  tli(!  master  s  namo  nj)un  tluni,  for  part  of  whicli  ho  |iiiiil, 
but  referred  tho  ollicor  to  tho  dork  for  tho  reniaindor,  saying' it  wan 
tile  dt.'rk's  business  aTid  not  his;  and  that,  in  an  action  can inl  en 
in  tho  Kinjj's  IJeuth  in  tho  name  of  tho  master,  with  his  knowleilj;,. 
and  concuri'onee,  the  clerk  appeared  and  acted  as  tho  solicitor,  ami 
after  a  verdict  obtained,  claimed  to  liavo  tho  costs  paid  to  li  uiself, 
and  objocti'd  to  have  tlioni  paid  to  tho  master  ;  it  was  hold  that  tlii.s 
was  a  caso  within  22  O,  2,  c.  Ki,  and  tho  Court  ordered  thosolicitur 
to  be  struck  off  tho  roll  (o).     And  where  a  baililf  had  written  to  a 
solicitor  for  writs,  which  the  latter  sont  without  knowinj:;  anythiiif,' 
of  tlio  j)arties  or  circumstances,   but  the  bailiif  had  never  n  jirc- 
fiented  himself  or  bo(>n  considered  as  a  solicitor,  nor  h)oke(l  tor  aiiv 
])rolit  up(ai  tho  law  ]»rocoedinf!;s,  tho  Court  held  that,  althou^'li  tlii, 
was  not  a  caso  within   tliat  Act,  yet  that  it  was  a  most  impioiicr 
practice,  whicli  tho  Court,  in  virtue  of  its  j^encral  jurisdiction  dvi.r 
solicitors,  would  punish  severely  ( y<).     Hut  tho  Cuiu't  of  ('oimiiijii 
Pleas  n.'fused  to  strike  a  solicitor  oif  the  roll,  on  an  alhdavit  wliicli 
stated  that  a  person  who  h;id  lately  been  his  clerk,  and  who  lived 
at  a  town  cipht  miles  distant  froi  i  tho  residoneo  of  tho  solicKiir, 
carried  on  bu-iness  at  an  oliicij  over  the  door  of  which  was  writti  u 
tho  solicitor'?-  namo,  but  that  be  (the  solicitor)  only  attended  mi 
market  days,  and  then  transiietod  all  his  business  at  an  inn  ;  on  tin; 
ground,  that  it  should  have  boon  shown  that  such  person  oitlicr 
participated  in  tlio   profit-,  or  carried  on  bu  iness  on  his  own 
account  (7),    and  tho   Qui    ii's  Hench  j?avo  a  similar  docisieii  in 
a    more  recent  caso  (r).      A    solicitor  who    had    been  ro,i,'ularly 
admitted,  l)ut  who  had   nofjlecteil  to  take  out  his  certillcato  foV 
H  year,  was  held  not  an  "unqualified  person,"  witliin  210.  L', 
e.  4()  (fl). 

Tho  Court  will  not  entertain  an  np])lication  under  tho  abovo 
enactment  Ofjrainst  an  unqualified  person  alone — tho  soliiitor 
must  also  be  jti-oceeded  aj^ainst.  lUit  it  seems  they  will  ciitertiiiii 
an  application  against  the  latter  alone  (<).  The  matter  in  ])iacti(i' 
is,  in  gi^neral,  referred  to  ono  of  tho  Masters  to  report  tlierenn  to 
the  ( 'ourt  {u).  If  tho  charge  bo  satisfactorily  made  out,  tlio  ('ouit 
will  bo  bouml  lo  perform  their  duty,  and  ])i'oceed  accoidiiif:  to  tlu^ 
directions  of  the  statute,  by  striking  tho  solicitor  oft'  the  reli,  and 


(«}  See  a  letter  to  t  Imt  effect  printed 
in  tho  Law  Times  (J(iuiuul),  Vol.  48, 
p.  417,  April  !»th,  1H70. 

(it)  Re  roliiio;  1  Hart.  &  W.  55 ; 
4  N.  &  M.  529. 

(p)  £x  p.  (Vltatton,  o  JU.  &  Aid. 
824. 


(c/)  Ex  p.  Gnrhutf,  9  Mooro,  157. 

Ir)  Ito  Kill//,  I  A.  k  E.  SliO. 

(■s)  Jie  Uoss'iiiid  Hiuhoii,  U  Ail.  &E1. 
2J4;  4N.i:M.7G3;  1  Harr.  A:  \V. 'S' 

(0  Itc  lloddsox.  ;i  Dowl.  ;!30;  1 
Hiirr.  &  W.  liO. 

(«)  ./f«/«fjw»,  2D.  &R.  64. 


coiainitting  tho  unq 
ti'iia  not  (^\enediiig  ( 

\Vliero  a  solicit(7r 
name,  no  action  is  n 
stjM  against  tho  clit 
[Avli;  p.  88.) 

I'V  <i  .t-  7  I',  r.  T,i, 
iVti'iid  any  action,  or 
iiiiaMyiirocoodingsin 
i.'dilea^  in  any  count 
imd  Wales,  who  is  „ 
nttdniey  or  solicitor  1 
|iliiiiitirf  or  defendant 
>li:i!l  and  is  hendiv 
iictiiiii  or  suit  in  an'v  ( 
ili-biirsement  on  ncco 
any  such  action,  sii 
thiivto  :  and  such  ott'i 
iinvhich  such  action,  1 
inriod  on,  or  dufond 
ingly." 

liy  15  ib  Ki  V.  c.  7;{ 
I'liiirts  of  law,  or  a  ch 
(I'lk  ill  any  of  the  0 
attorney  or  solicitor,  o 
Omit  of  law  or  e(iuity 
attorney  or  solicitor,  a 
anyoflico  or  appointn 
pnictiso  as  such  attorn 

4.  Pri,ilt 
Pfifileges  e/.J-SoHc 
M  iving  all  ollices  whor 
imposed  by  Act  of  V 
icmala),  such  as  tho  0 
or  ty thill !.'  man,  office 
lectors  of  subsidies,  \ 
otlii'03,  such  as  sheriffs, 
in  the  corporation  towi 
on  juries  (c).  ]hit  they 
the  uiilitiu,  for  they  cai 


,  ,    ^fo  LI. :  AV  C/„y/,-  ai 
;  I'  .i:  I{.  260:  Jie  J'op, 

(.»)  liopkinson  v.  Smith, 
'■V'\}C.vJMinrihnn,  J.,  1  J 

r)  I.e.  tho  old  County  C'l 
';  signiiifT  the  i„ll  of  n 
I "aiiu- Court,  siu  ante,  p.  ; 

'')  (jiran/'s  a!.ii\  2  W   B 

l*)  A  v.  limit lal,n\  2'D( 

\!]  Utrartl'.s  (v/,«,'  2  W  I 
i';'./#WM,  OHing.  195. 


i'rivile(je»  andDiaahiUtifa. 


Chap.  VIII. 

Foos  not  ro» 
cQvorublo. 


Unqualified 

PlTHOllS  J)ro. 

Iiihih'd  from 
ii'ttn;?  ill 
C-ounty 
Court. 


Z:^!^^l^^^:!i^y  ^"  ^^"  I'"-n  of  tho  ro.u.t.  for  a 
[AuU'^y.  m.)  ^*'"  """^""t  ot  tho  hu.ino.s,s  (lono(»^). 

ainl  Wales,  who  is  not  ,  si  ,  ,  '/  1  "•'',  "''1^""'  ''""l"'  Kn-hm.l 
Mtonu,-  ..i-Holidtor^  o  li^l^  to  ;;  l7  ;°  "^l">'  ;"''-^'-l  '"1 
pliiiMtilt^)r,lolVa(lantiuH     h",    „',  !•,     •    '  '^"'."  .""'^  ^""'«"'"'  I'o 

a.tiou  or  suit  in  anv  Vomi  law  ...  ,•!'"".■*'""  '"  .•""-■'■"to  any 
.,v  Hueh  action,   m  i t    or      ,  r\V;'''-V;'» ''^ ''l"  •''-'''•'''''i"^ 

^  on,  or  aof.;aoa.  JXu^s;;;;;;.'^-^^^^^^ 

r^'kioHa^-  ^.  a  S;:,!  ^/i  .l^^^fi"^"  i"  "tJjor  of  tho  suporior 

.l'.k  in  any  of  tho  ollt^s  o Ml  nmo'  £rtf  n'"^'^'  i'""".^'^'  °''  ^^ 
attornev  or  solicitor  or  as  n...  „      ,  <;Oiut.s,  cannot  act  as  an 

Court  of  law  or  o m   ty-  hnf  tlL    ■    """"!?>:  O''  •^•'licitor  in  any 

anorncy  or  solicit  r^^th^t^rJ^h:^::;-:^^^^^^ 

anvolhco  or  appointiiM-nt  mentionod  in  V>in  A.f  ^^^^  ^^^t,  holilmg 
1  mctiso  n3  such  attorney,  boiSoi  agU  '  ""^  '"^*"^^^°  ^'^ 

4.  /V/,  /%.,  «,,,/  Disabilities  of  Solicitors. 
rnn/eflfso/.l-    Solicitors  wlir^  ovr.  „.,„  i.-  • 

or  tytki!;,  man.  otofu^nSL"  I^^S^^^^^^^^^  l-r(c),  ofHces. 

iwtors  of  sub,siclios,  watch  and  wnrrl  «  /\  ,  ^'-'V^^rs,  col- 
o«i-,  Huch  as  sheriff.,  ^c!  o^^  aJ^;,]^  ti':^;,;:^;;^  ^^-'if  o- 
m  ho  corporation  town  (d).  Nor  can  th.  v  1,.,  \  u  \  i^'^i'^^'^* 
on  urios  {c).    ]lnt  thev  are  not  nriv    Ln  iT       compoUed  to  serve 

.^o^uUti^orthe/earpaVftSStts'/)!  '""^'  ''^"' ^^-^  ^"^• 
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Aasociatp. 
judgos'  i]i^rkB, 
&p.  nof     ,  act 
as  soliiuors. 


Jul 


lej,  1872  z-^.  V.  1.,       VV.  iil.  6.S0;  4I3urr.  2109. 

V.c.77,8.9  tho'followiiTffporsons 
(araonKst  others)  are  cxou.i.t  from 
serving  „„  Juries  .--"Attontry..,  sX 
citors,  antl  proctors,  if  uctualfy  prac 
tismg  and  havi,,;,.  taken  out  & 
,  (*)  H.  V.  Hoiit/e,/,/^,  '2  'Douff'nsS  •  fn!!'"  1  S'-'''''"''**'-'''  "'"1  their  nianag- 
W,«„,2W.B,.lfeft      S^Sti?:rl. -^--   P"blioi 

contra.  ""■   u-j, 


i 


J  f  *•* 


i;l^ 


i  I  :i 


; 


i    { 


'■\ 


ill)  Houkumn  v.  UmitJi,  7  Mooro, 
■^"■mlM,a,;hn,i,3.,  1  j)i„j,.  kj. 

i.),  /.c.  the  old  County  Court.  As 
','  signing  tlie  i„ll  of  a  modem 
bounty  Court,  sto  ante,  p.  74'"°"''"' 

;'')  Gerard's  vm<\  2  W.  Bl.  1126. 


■  0. 109,  s.  fi, 
J]  (rerarri's  cu.sr,  2  W.  Bl.  1126- 
^'P'  Jffferm,  6  Bing.  195. 


i  w 


u  1 


94 


PaetI. 


Privilege  from 
arrest. 

Privileges  as 
plaiutiS's. 


Tfnirrr' 


Under  County 
Courts  Acts. 


As  defendants. 


As  to  costs 
•where  party  to 
suit. 


Solicitors. 

A  solicitor  is  privileged  from  arrest  or  civil  process  on  his  way  to 
and  from  Court  (/*).  But  this  privilege  does  not  protect  him  from 
arrest  under  an  attachment  issued  for  contempt  of  Court  {h). 

Before  the  Judicature  Acts  a  solicitor  had  the  privilege  in  all 
personal  actions  of  suing  in  his  own  Court,  and  (excepting  in  actions 
respecting  real  property)  (t)  of  laying  and  retaining  the  venuo  in 
Middlesex  {k).  But,  in  order  to  enforce  this  privilege  he  must  have 
sued  in  person  and  in  his  own  right,  and  not  by  another  solicitor  (/), 
nor  as  executor  or  assignee  {m),  nor  with  his  wife  {n),  nor  jointly 
with  an  unprivileged  person  (w).  This  privilege  of  laying  and 
retaining  the  venue  in  Middlesex  (which  was  designated  as  an 
odious  one)  did  not  extend  to  laying  the  venue  in  London  (o);  and 
it  was  waived  by  laying  the  venue  in  any  other  county  than  Middle- 
sex, though  done  by  mistake  {p).  But  inasmuch  as  all  solicitors 
are  now  solicitors  of  the  Supremo  Court,  and  a  solicitor  is  not 
exempted  from  the  provisions  of  the  County  Courts  Act  (12  (t  13 
V.  c.  101,  s.  IH)  {q),  the  privilege  of  suing  is  of  no  practical  value 
or  importance. 

As  a  defendant,  a  solicitor  has  no  privilege  as  to  the  venue  (r). 
He  is  not  privileged  as  a  solicitor  from  arrest  before  or  after  judj,'- 
ment  M.  As  to  his  privilege  from  arrest  on  process  while  attend- 
ing a  Court  or  tribunal  in  his  in-ofessional  capacity,  see  Gh.  CXX  VII. 

Where  a  solicitor  is  a  party  to  an  action,  and  obtains  a  judgment 
in  his  favour,  ho  is  entitled  to  the  same  costs  as  if  he  had  conducted 
the  action  as  solicitor  for  some  other  person,  and  not  merely  to  the 
costs  which  another  person  suing  or  defending  in  person  would  bo 
entitled  io  it),  but  this  does  not  entitle  him  to  costs  whieh  the 
union  of  the  characters  of  solicitor  and  client  renders  impossible  or 
unnecessary,  such  as  attendance  on  or  instruction  to  or  from  him- 
self (<),  or  costs  attributable  to  either  character,  such  as  attendance 
at  the  trial  (*). 


(A)  In  re  Fretion  (C.  A.),  11  Q.  B. 
D.  646 ;  49  L.  T.  290. 

(t)  Att.-Geu.  v.  Lord  Churchill,  9 
Dowl.  789,  per  Aldcrson,  B. ;  and 
S.  C,  8  M.  &  W.  171. 

(k)  I'ye  V.  Leiqh,  2  W.  Bl.  1066 : 
Momisei/y.  Watson,  7  B.  &  Cr.  683: 
Ctttts  V.  Surridft,  16  L.  J.,  Q.  B.  2, 
even  where  the  witnesses  on  both 
sides  resided  in  the  county  to  which 
the  venue  was  sought  to  bo  changed. 
Pitcher  V.  Sheriff  of  Monmouth,  2 
Marshall,  152,  and  the  cause  of  ac- 
tion arose  there :  Grace  v.  Wilnier, 
6  El.  &  Bl.  982  ;  26  L.  J.,  Q.  B.  1. 

(/)  Harrington  v.  rage,  2  Dowl. 
164  :  Lowkss  v.  Timms,  3  Id.  707. 
This  privilege  was  not  taken  away 
by  2  W.  4,  c.  39,  R8.  1,  2:  Mcgtimn 
V.  Cole,  MS.  K.  B.  11th  June,  1833: 
Partington  v.  Ifoodcock,  2  Dowl.  650  : 
Burn  V.  I'asmore,  1  Dowl.  17.  Ho 
need  not  have  boon  deacribod  as  a 
solicitor  in  tlio  proceedings:  /'m^<« 
V.  iSurridgp,  4  D.  &  L.  373  ;  10  L.  J., 
Q.  B.  2 :   WUliams  v.  PjiccH,  10  Jur. 


966,  B.  C.  And  see  Wriglit  v.  Skin- 
ner, 1  M.  &  W.  144 ;  4  Dowl.  745. 

(/«)  Xcwton  V.  Moivland,  1  Lord 
Eaym.  533. 

(n)  Robarts\. Mason,  lTauut.2')4; 
Newton  v.  Ilarland,  4  Bing.  X.  C.  406. 

(o)  Bradshaxv  v.  Burton,  7  Dovl. 
329. 

(jti)  Lewis  V.  Shelley,  7  Taunt.  14(5. 
And  see  Mounseij  v.  iVutsnn,  7  B.  k 
C.  683  :  Bradshaw  v.  Burton,  supa. 

(q)  See  Lewis  v.  Jfunet,  11  Q.  B. 
921 ;  6  D.  &  L.  641 :  Jones  v.  Hmtni, 
2  Exch.  329  :  Bis/io]>  v.  Mnrsli,  8  So, 
128  :  Gardner  v.  Jessop,  2  Wils.  43 : 
Wiltshire  v.  IJoyd,  1  Doug.  381 ;  see 
the  London  Small  13ebts  Act,  15  &  10 
V.  c.  Ixxvii.  s.  49 ;  and  see  Jeffttitf 
V.  Benrt,  2  B.  C.  290 ;  5  D.  &  L.  646, 
and  Jlorradaile  v.  Nehun,  14  C.  B. 
055;  23L.  J.,  C.  P.  159. 

(r)   Yeardley  v.  Hoc,  3  T.  R.  573. 

(.«)  Flight  V.  Cook,  1  D.  A:L.;i4: 
Thomson  v.  Moore,  1  Dowl,,  N.  S. 
283 ;  Ch.  CXXVII. 

(0  London    Permanent    BnihUrKj 
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Chap.  Viu. 

Must  be  in 
practice  to  bo 
entitled  to 
privileges. 

Solicitor 
acting  as 
couusol. 


Privileges  and  Disabilities. 

t.p,  and  capable  ot  nttonTr  °h°  goS&      ? ,»';«»'»» .«»IW- 
hk.  oul  Ua  cer,fllcat«  J„„,  „°„t  d^S"  h  S'ot  SI  M  °'°"""«''  '° 

privilogo,  y..<,  CVi./'aV  '  '•       "  "^  '°  ""  »•'''»"'  »'  'I'M 


"1 

:        j 

t      4 


&cif<//  V.  Chorlei/  (C.  A.),  51  L.  T 
100;  32  W.  E.  781:  nflirining  ^■.  6' 
12Q  B.  D.  452;  53  L.  J.f  q!  b! 
2i2;  Jems  v.  Dcwes,  4  Dowl.  764 
See  I'nrs/oo  v.  Foij,  2  Dowl.  181  • 
lemr  v.  7/7(«//<;y,  2  Dowl.  80:' 
iff/Affw  V.  Hide,  1  Dowl.  594:  1  C. 
i'M.  128. 

(»)  Goldsmith  v.  Baynard,  2  Wils 
228:  .4«o».  1  Dowl.  208. 

W  Bytes  V.  W'iV^wi,  4  B.  &  Aid. 

So. 

in)  llroolce  v.  7i;7/ff^,<,  7  T.  R.  25. 
See  also  Jh/son  v.  i//rc//,  1  B.  &  P  4 

{:)  Sk-hrow  V.  Tiiciy,  5  M.  &  Sei. 
2S1 :  Inor  v.  Moore,  2  M.  &  Sel.  C05: 
^imi  V.  Jhu-itt,  10  Moore,  270. 

|92;29L.J.,  Ex.404:  ]\1,wsI,t  x. 
Z«-;4(C.A.),  11Q.B.D.588;  52L.  J., 

(4)  Sue  r.aiifih  v.  Cradocke,  1  M. 
i;M  182  :  6'Air  v.  Powtl,  Id.  228  • 
fr/'#?/,  V.  Barifs,  5  B.  &  Ad.  502 : 
T'll'f'  V.  Gaskell,  1  My.  &  K. 
9»;  /( /((Y/Z/fv/  V.  Witlidins,  1  M.  & 
v'^"'!;/^''^^-   "'"'''••"'.',  3  Biug. 

){^-S-^-  ^^y"'- y.  yWxv««.,  1,1. 

\vmV"""^^  V.  A/»>/,/,  2  M.  & 
:^.  JSillnnidford  v.  Jlrandthrd,  4 
P.D.72;48L.J.,I..D.40.-'  ' 
..W  hee  //  (/*«/(  V.  Hast  (ill,  4  T.  R. 
. 'J:  Ciumiic/c  v.  Heathcote,  2 B.  &  b' 
1;  X/oc  V.  Umris,  5  Car.  &  P,  592. 


W  Gillard  v.  i?ff^ft?,  8  Dowl  774  • 
6  M.  &  W.  547.    See  Cobdn'l  hn'. 

(<^)  Clark  V.  CT^'Z-,  1  M.  &  Rob. 
%^  Soemorc  v.  lerrell,  4  B.  &  Ad. 

&P   ,;,o"    C"'!"*  y-/y><die,  1  Car. 

mv  R   4,38."-=  ^'"•"'"  V.  A,,.^.,.; 

N.^52S^''"'  ^"  -^^''''^•'''«''  3  Bing. 
^. (^)  JJ'illock  V.  Contc,  3  Q.  B  D 
3-)J;  47L.J.,Q.B.352.  ^  "' 
pSVi      /;'^"''  "•'■  ■f'^'''>"-i<'h  1  Car.  & 

AW,/,  2  Ex.  11;  17L.J.,Ex.ll9: 
See  JIarston  y.  7>««v«-,v,  6  Car.  &  P. 

?o/ff/i<  y.  ,So;/cr,  22  L.  J..  C.  P  83 
As  to  giving  secondary  evidence  when 
the  solicitor  refuses  tc  produce  them, 

/V  \^n,'  ^^"^^  "■'■  ^>''''<%  ^l  L.  J. 

i  v.«.  23  L.  3.,  4  B.  140 ;  from 
which  latter  case,  it  seems,  that,  if 
the  privilege  of  the  client  has  been 
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Solicitors, 


Where  em- 
ployed on 
both  sides. 


But  lio  may  bo  asked,  ■whofher  an  instrument  which  came  into 
his  hands  as  solicitor  for  his  client  is  in  his  possession,  for  the  pur- 
pose of  lettinj,'  in  secondary  evidence  of  its  contents  (/i).  So,  of  facts 
which  come  to  a  solicitor's  knowledge  before  his  retainer,  or  otlier- 
wiso  than  by  reason  of  his  being  a  solicitor,  he  is  bound  to  givo 
evidence  (/).  Thus,  if  a  solicitor  attests  the  execution  of  a  deed  by 
his  client,  ho  may  be  compelled  to  prove  it(7H).  And  ho  may  bo 
asked  who  employed  him,  in  order  to  let  in  declarations  by  tho 
party  in  evidence  "(«)•  l^^t  a  solicitor  cannot  bo  examined  as  to 
communications  with  the  client,  for  the  purpose  of  proving  his 
identity  (o).  A  solicitor  may  bo  called  by  the  opposite  party  to 
prove  the  contents  of  a  notice  to  jiroduco,  served  on  him  as  solicitor 
in  the  action  (;)).  80  a  solicitor  who  has  obtained  a  knowledge  of 
his  cUent's  handwriting,  from  seeing  him  execute  a  bail-bond,  cannot 
on  tliat  account  object  to  prove  his  signature  to  another  instru- 
ment (7).  So  a  solicitor  is  not  privileged  i'rom  disclosing  his  client's 
residence,  unless  it  became  known  to  him  in  professional  confidence, 
for  the  purpose  of  obtaining  professional  advice  (?•).  Infornuitiou 
obtained  by  a  solicitor  from  a  third  party  whilst  acting  professionally 
for  a  client  is  not  privileged  (.s).  A  communication  between  a  soli- 
citor and  his  client  is  not  privileged,  if  made  in  the  presence  and 
within  the  hearing  of  the  opposite  solicitor  (<). 

If  a  party  emploj'  a  solicitor  who  is  also  employed  on  the  other 
side,  tlio  privilege  is  confined  to  sucli  communications  as  are  clearly 
made  to  him  as  the  party's  own  exclusive  solicitor  (h),  but  these 
communications  are  privileged  (a-).  Accordingly,  whore,  u]>(in  the 
sale  of  an  estate,  tho  same  solicitor  was  employed  by  the  vendor  and 
by  the  purchaser,  a  communication  from  the  purchaser  to  tlie  solici- 
tor, asking  for  time  to  pay  the  purchase-money,  was  held  not  to  be 
privileged  (y).  And  where  a  solicitor  acting  as  such  for  ojiposito 
parties,  has  an  offer  made  to  him  by  tho  one  for  the  purpose  of 
being  communicated  to  the  other,  ho  may  bo  called  upon  to  disiloso 
the  nature  and  terms  of  this  offer  at  tho  instance  of  either  party  (2), 
And  where  two  persons  having  a  dispute  about  a  claim  made  by 
one  of  them  upon  tho  other,  went  t(igethor  to  a  solicitor,  when  one 
of  them  made  a  statement  and  instructed  the  solicitor  to  write  a 


,  "°  •■  :  ■  ■  .-iainsc) 
tlosiu'e  [ly  his  solicit' 


violated,  tho  party  to  tho  action 
agaiust  whom  the  evidence  was  ad- 
mitted cannot  make  it  a  ground  of 
application  for  a  new  trial. 


G47; 


t/c)  Cuiitis  v.  Miulge  or  D'mh 
Dowl.,  N.   S.  540;  I  G.  &  D.  & 


Sevan  V.  Waters,  M.  &  Mai.  235: 
J)u-i/rr  v.  Collins,  7  Ex.  039;  21  L.  J., 
Ex.' 225. 


(I)  B.  N.  P.  284. 

1,1 


(Hi)  Jiobson  v.  Kemp,  5  PJsp.  52; 
Sundjhyd  v.  lUmviyton,  2  Ves.  jun. 
189 :  Doc  v.  Jioe,  6  Dowl.  518 :  J)ov 
d.  Salt  V.  Can;  1  Car.  &  M.  123: 
Trintrom  v.  Ilotnrts,  10  Jiir.  125. 

(/()  /')■//  V.  I'lipc,  M.  k  Mai.  410. 
See  StHihdj  v.  ISaiidvrs,  2 1).  «&  11.  347. 

{(i)  rarkius  v.  Hawkshuw, 2^ia,x^. 

239. 
{p)  Hjicnceky  v.  Schuhnbtmjh,  7 


East,  357. 

((?)  Jltircl  v.  Morinn,  1  Car.  &  P. 
3"2 

'  (/'■)  E.r  p.  Campbrll,  L.  11.,  ")  C,  P. 
703.  See  Heath  v.  Creatuck,  L.  H., 
15  Eq.  257;  42  L.  J..  Ch.  4.M. 

(s)  Ford  V.  Tennant,  32  L.  J..  CIi. 
465. 

(0  Harden  v.  Coivton,  3  Jur.  1027, 
Q.  B.:  Weekn  v.  Arqent,  10  L.  J,, 
Ex.209;  10  M.  &\V.'817. 

(^0  i'erry  v.  Hmitli,  9  M.  &  W. 
C81  ;  1  Car.  &  M.  554. 

(.-•)  In  re  Tisf/c//,  27  L.  T.  4G0 ;  21 
W.  It.  70. 

(v)  I'trryw  Hmitli,  supra;  DoaX. 
Salt  v.  Carr,  1  Car.  A:  M.  123. 

(.-)  Jiangh  v.  Cradwhe,  1  M.  &Eob. 
182  :  Cine  v.  I'uurl,  Id.  22S:  hn<j 
v.  Smith,  9M.  &  W.  081. 


Chap.  VIII. 


To  whom 
privilege  con- 
fined. 

It  may  be 
waived  by 
client. 


Disuh'litits. 

S^t^S'2iT!fn.rth^£?  ""^  ^^°  ^^--'  ^*  -s  hold  that 
If,  on  tho  other  h^C  ^J^'^J^Z^^^f^  m  ovidenco  (a) 
mortgagor  and  mortgaffoo  and  ,10,,,     ^■\'^/".^'  *^^'"  P'H-Ho.s,  ae  for 
abstracts  of  title,  t  cmnT-}         ■'  ''I' ]>^^'^ii  oi  tho  foriuer  S 

tents(i).  And  whet  aTofiTmanw"  '''''''''  "^^^^ 
and  purchaser  to  proparo  the  dS  aTthlX'fT"""''^  ^^  ^-^^^or 
onfKlential  y  dq.osited  with  him  W  bofh  mvf-  ^*  .conveyanco  M'as 
ho  eon  .1  no  produce  it  at  tho  trTalLninst ??•'.'  '*  T^"  ^^^'^  t^^at 
chaser's  devisees,  thousrh  with  t>,o  -,  "      .    .  *^  mtorost  of  the  pur- 

This  IHivilege  is  coXio^]  fV?     "'''°?*  °.^  *^t*  condor  (c)       ^ 
and  the/r.agents  and  ctwi;  ^""^°^-"^^'^«ons  made  to^  Ucitors 

"fHr       '    -corporate  by  S;/sweH?i'?nf'  '"^'  ,"°^  ^«  *«  '^"y 
sohcito,  ,  .  .,..tho  privilege  ^/jK.^/i.'^^^^^'^S-'^^oncs  by  their 

to  be  I.:-  r  ;iainst  a  party  whi  enforces  ^Lo    T^^^^P^on  of  fact 

.los..e  by  h.  solicitor;  of  Wle^e  p^^tl^^S^^^^^^^^ 

T>mhl7ities  of.l~By  G  i(;7  V  r    "'i        Q.}        XT 

shall  be  capable  to  continue  or"  bo' J  -itf,-' ?V^1°'"^^' °^' «°Iic"or  When  soli 

county  within  that  part  of  Great  l^iS  cnlf /^'  ^T'""  f"^'  '•'^7  «tor?cSLot 

{.nnapahty  of  Wales,  during  sudi  time  n    b^  ¥,?^"S^''^."^^'  °i-  thi  be  justices  of 

b«s  and  practice  of  an  .rttornVorsol  c^or  "^^^^^^^  ^^  ^^'  ''""'"• 

But  sect.  34  pnnides    "  Tl,nf  rf       so"Citor    (v), 

contained  shall 'not  ext^kd,  or  t  coined  to"''  J^^*  ^^^einboforG 
or  town  being  a  countv  of  if^Joif    ^''^^^^"o*'  ro  extend,  to  any  citv 

o.fbertyhav1ngj^;Ses'o/ lfpe°a^eo  w?tK^^^^^ 

and  i,rocmc  s  by  charter,  comSL  or  nft    ""•'''''Pf  *^^«  ^i^^its 

every  sucli  city,  town,  liberty  rdSconffn^^''''''^'"  ^"*  ^^^^  in 
bo  capable  of  being  justices  of  the  1°  attorneys  or  solicitors  may 
nsthoy  might  have  been  ?  this  Act  had  n^^"'  ''''^  ^^^"«^'  ^^^l 
hereinboforo  contained  to  the  coXrv  thern'  ''''  "^''^'^  ^^^^^'"^ 
standing."  i-ouriary  thereof  m  anj-wiso  notwith- 
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^  j 

ji'5;^5*«"'».2A.&E.  171; 
J)  Taifhi'y,  Former,  2  Car.  &  P 
'*;f?""""'^-  J"W,6Es,    113" 

^■.    vy«««,  7EX.421;  24  L.J. 


&  J.  288. 
(/)  2  Sta-k.  Ev.  3rd  ed.  323 

W^V.£;i^-'^-'Cl'-C88,per 
(0  See  o  (>.  2,  c.  18,  s.  2. 
U;  liiocoinmcuconieiitof  thiaspr 

isrepfi'lly'ililf.TrTtu't 
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Paet  I. 


Other  dia- 
abi   tics. 


May  piactisQ 
while  imdcr- 
shcrill,  &c. 


Purchase  of 
subject-matter 
of  a  suit. 

Solicitors  not 
to  commcuce 
or  defend  suits 
if  prisoners. 


Solicitors, 
nv  tusines^  of  an  attorney,  solicitor  or  proctor;    andwhoro  any 

Bvsoct  2  ..Ktho  purpose  of  this  Act  a  person  shall  bo  deomod 
to  iJacti  0  and  carry  on  his  profession  or  business  m  the  county, 
dtv  or  town  in  whicl  ho  nmintains  an  office  or  place  ot  busuiess; 
SS  ?he  W  '  county'  shall  nioan  ^^^-^{^^^^  °^'  ^^^'^^^'" 
nf  1  rountv  haviup;  a  separate  commission  ot  the  peace. 

A  soUcitoirAvlurst  practising,  cannot  be  a  Mas  er,  or  in  general) 
clei  or  messenger  tJ  a  Master  of  the  Supreme  Court  (/.)•  ^or  can 
bo  bo  baiU/l,  except  in  cnnunal  cases  (7)ij.  -i   i  4.i    < 

The  17/  5,  c.  4,  and  22  G.  2,  c.  46,  ^-hich  provided  thai  no 
solicitor  wliilst  undcr-sherilf  or  holding  various  minor  olh.cs, 
should  practise  in  the  Queen's  Courts  or  at  Quarter  bessions  arc 
ronoalod.     ((i  it'  7  F.  c.  73,  Sched.  1,  1 1.  1.)  ,•  u       f         t 

i  purchase  of  the  subject-matter  of  a  suit  by  the  solicitca-  of  a  party 
theiito  from  his  client  is  void  as  agamst  the  pohcy  of  the  law  (.)• 

DisaliUties  of  Solicitor  Prisoner.}-By  6  &  7  F.  c.  73,  a.  31,  "No 
attorney  or  solicitor,  who  shall  be  a  prisoner  in  any  gaoler  prison 
Sr  Sfn  tho  limits,  rules,  or  liberties  of  any  gaol  or  prison,  shall 
or  may,  during  his  confinement  in  any  gaol  or  prison,  or  witlun  tlio 
iTm  Is  rules,  or  liberties  of  any  gaol  or  prison,  as  an  a  orncy  ov 
soTiS'o J,  n  his  own  name  or  in  the  name  of  any  other  attorney  or 
so  citor  sue  out  any  writ  or  process,  or  commence  or  prosecnto, 
ordefend  any  action  or  suit,  in  any  Courts  of  law  or  equity,  or 
matter  in  bankruptcy;  and  such  attorney  or  solicitor  so  com- 
SSig,  prosecuting:  or  defending,  any  action  or  suit,  as  afovesa,,  1 
Say  attorney  or  solicitor  pemitting  or  empowering  any  such 
attorney  or  solicitor  as  aforesaid  to  commence,  prosecu  e,  or  ( eteud 
any  action  or  suit  in  his  name,  shall  be  deemed  to  be  guilty  > 
a  contempt  of  tho  Court  in  which  any  such  action  or  smt  shal 
have  bcSn  commenced  or  prosecuted,  and  punishable  by  the  said 
Courts  accordingly,  upon  the  application  ot  any  person  complam- 
iW  ie?eof  and  si'ich  attorney  or  soUc  tor  so  conunencmg  jno..- 
cutin"  or  defending  any  action  or  suit  as  aforesaid  shall  be  m- 
ranaWo  of  Sntaining  any  action  or  suit  at  law  or  inciuitytor 
the  recovery  of  ai^'  tee!  re^4rd,  or  disbursement  for  or  in  respect  ot 
any  bus  ncss,  matter,  or  thing  done  by  him,  whilst  such  prisoner  as 
Sesairin  his  own  name,  or  in  tho  name  of  any  other  attorney  or 

'°The°aboyo  is  a  re-enactment  of  12  O.  2,  c.  13,  ..9  with  the 
additk.n  that  it  prohibits  a  solicitor  prisoner  from  defending  an 
Sion  (J).     The  solicitor  may,  of  course,  commenco  an  action  at  hia 

(/)  See  Bolog.ie  v.  Vautrm,  2 
Cowp.  828. 

(m)  2  Doug.  467,  n. 

hi)  Simpson  V.  Lamb,  i  W.  A.  i)  ■ 
84;  26L.  J.,  Q.  B.  121.  Scei^fe 
V.  Hopwood,  SOL.  J.,  C.  P. 217;  3,i4: 
34  V.  c.  28,  s.  11,  post,  p.  128. 

(o)  Scu3V/v.  ifo^SCar.  &P. 

230. 


,t  n 


m  7  W.  4  &  1  V.  c.  30,  8.  15. 
This  section  contains  a  proviso  m 
favour  of  attorneys  practisuig  at  the 
time  of  tho  passing  of  the  Act  and 
employed  in  any  office  abolished  by 
tho  Act,  and  who  might  bo  appointed 
to  a<^t  n«  .:lnrk  or  messenger  under 
tho  Act.  Such  persons  arc  exceptions 
to  tho  above  rule. 


Employment  and  Duties. 
own  suit;  for  {hn  ofo*,  *    •  99 

5.  Their  Employment  and  Duties, 

The  Right  to  sue  and  defend  i/^99  |  Death  of  ^^«=     ' 

Em'  appointed,  and  when    . .         99      t   'T'. Ill 

UingSoUeitor^s  Xamc  reiihout  whfnUall^'f  ^t  ^'''^''  "'"^ 

^MonUj \M        r    ?.       ''        f"^  ^«9ligcnce    .     HI 

M^nt  of  Authority,  „nd  '  lehL  Sttf''''' ^7  f''  '-^^«'''«"-  •  •   115 

Mmg  without  Authority    .  in',        r     ,'^!  "'"^  ^''""'>  #"•  0/ ^(m  116 

ncnhund  to  proceed.  " '   ,"        ^'f  ^^^  ^ '"  ^''"''"'^  ^«'-««    ..       117 

mi/it  to  sue  or  defend  I?/ l—V    f      •  ••^i» 

(j!))  A'riyc  V.  Dentin    7  T    t>    ^-,  "  ~ ' 

lli ;  2  I,ist.  377;  Fitz.  N?b  '25 •  /^'^^  ^^ee  ai-te,  p.  94. 

f'  0  infants,  see  Vol.  2,  Ch  XPTy"      S'  "l-'  ''^'versing  ^,  p    40  r"  m'^1' ^ 

»;^l'S,  per   ./iw,/„.    e.   B     mid       Iq^^'h^' J'^^'^'sing  i.   C     n  T    ^' 
'i/*MOH,  13  •  11  T   't   'r-     -jt  '       "       ^Sl:  29  VV    R    r ' .  1   tV  ^''  ^-  T. 
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Part  J. 


By  whom. 


Solicitors. 

ritv  is  scarcely  over  given  by  the  client  to  the  solicitor,  or  iiul(M;(l 
renuirod  bv  the  latter,  except  in  cases  wlicro  tlie  solicitor  is  apino- 
heusivo  of  his  client's  disclaiming  the  authority,  and  may,  on  that 
account,  require  a  warrant  or  other  authority  in  writing  to  servo 
as  evidence  of  the  retainer.     When  the  employment  has  boon  re- 
voked in  writing  a  written  withdrawal  of  this  rovocatum  should  bo 
obtained  by  the  solicitor  if  ho  is  again  employed  (/<).     ihe  retainer 
bv  a  corporation  should,  in  general,  be  undei  their  common  soal(c), 
unless  there  is  something  in  their  Act  of  I'arliamcnt  or  charter  »t 
incorporation  which  enables  them  to  appoint  a  solicitor  in  sumo 
other  way  {d).     In  the  case  of  a  company  under  the  Loiupanios  Aet, 
18(32,  a  retainer  under  seal  is  not  necessary  (e).   If  the  solicitor  accept 
the  retainer  from  a  party  who  is  no  party  to  the  business  in  whu  li 
the  solicitor  is  to  act,  and  who  has  no  legal  interest  therein,  it  is  still 
more  prudent  for  the  solicitor  to  take  a  written  retainer,  to  prevent 
any  question  as  to  the  person  who  really  gave  it,  and  more  especially 
as  it  IS  in  general  presumed,  in  the  absence  of  circumstances  leadiu!,' 
to  a  different  conclusion,  that  the  party  who  was  the  party  m  tho 
business,  or  who  was  to  be  really  benetited  by  the  solicitor  s  services, 
was  tho  person  to  whom  tho  credit  was  given.     And  in  case  tho 
credit  is  given  to  one  party,  and  another  comes  forward  to  guiirautco 
tho  solicitor  s  bill,  then  it  is  absolutely  retiuisite,  by  the  Statute  of 
Frauds  (29  0.  2,  c.  3,  s.  4),  that  the  guarantee  should  bo  in  writing, 
and  signed  by  tho  party  who  gives  it,  or  his  agent  (/)• 

The  retainer  should,  of  course,  come  from  the  party  to  tho  action, 
or  from  a  party  duly  authorized  to  give  it  on  his  behalf.  Au 
authority  from  the  assignee  of  a  debt  to  sue  in  tho  iiaino  of  tho 
assi"nor  is  sulhcient,  for  tho  former  has  an  implied  power  to  givo 
it  (a).  And  so  in  many  other  cases  would  an  authority  from  a 
cestui  que  trust;  and  which  will  bo  found  noticed  hereafter  while 
treating  of  tho  consequences  of  a  solicitor  suing  without  authority. 
An  authority  from  the  principal  does  not  authorize  a  solicitor  to 
appear  for  his  bail(/t) ;  n(jr  does  the  landlord's  authority  authorize 
the  solicitor  to  appear  for  and  defend  an  ejectment  in  the  name  of 
tho  tenant  (t).     One  partner  cannot  authorize  a  solicitor  to  enter 


(b)  In  re  HincJiS,  supra.^ 
(t)  Arnold 


v.  Mayor  of  I'oole,  4 
M.'  '&  G.  800 ;  5  So.  N.  'R.  471 1  2 
Dowl.,  N.  S.  574  ;  12  L.  J.,  C.  P. 
97:  Austin  \.  Guardians  oj  Jhthnal 
Green,  L.  R.,  9  C.  P.  91  :  Faviell  v. 
Eastern  Cos.  It.  Co.,  2  Ex.  344 ;  G  D. 
&  L.  54  ;  17  L.  J.,  Ex.  297,  where  it 
was  liold,  tliat  as  against  plaiutiff,  the 
company  wore  bound  by  au  agree- 
ment to  refer,  though  tho  solicitor 
had  not  been  retained  under  the 
corporate  seal.  See  per  Brett,  L.  J., 
Newinnton  Loeal  Board  v.  Eldridge, 
12  Ch.  D.  at  p.  360. 

(d\  See  11.  V.  Cumberland  (Js.),  6 
D.  &  L.  431,  n, ;  17  L.  J.,  Q.  B.  102. 

(()  Stat.  30  &  31  V.  c.  131,  s.  37  : 
Sr,!ith  of  Irtland  Collieries  Co,  v. 
Wadded,  L.  R.,  4  C.  P.  617.  A 
clause  in  tho  articles  of  association 
of  a  company,  providing  that  they 


should  employ  a  particular  solicitor, 
does  not  constitute  a  contract  between 
the  company  and  the  solicitor  uamod 
to  employ  him,  or  oiicratc  as  a  per- 
I)etual  retainer.  Elci/  v.  rosHm 
Gorernment  Secnritii,  S;c.  Anx.  I'o,, 
1  Ex.  D.  88,  45  L.  J.,  Ex.  lol,  C.  A., 
aihrming  Ex.  D. ;  1  Ex.  D.  W;  4S 
L.  J.,  Ex.  .58. 

( /■)  Barber  v.  Fo.r,  1  Stark.  2J0j 
lleUitujs  V.  Gregorij,  1  Car.  &r.fi-i. 
jco  Tomlinson  v.  Getl,  1  N.  &  P.  oS8. 
As  to  its  not  being  necessary  for  the 
consideration  to  appear  in  writing, 
see  19  &  20  V.  c.  97,  s.  3. 

(g)  riekford  v.  Juciiu/ton,  4  Dowl. 
453.  See  Jud.  Act,  1873,  s.  2.), 
)ost,  Ch.  CXXI.  as  to  assigumeut  of 
obts. 

/i)  Chivers  v.  Fenn,  2  Show.  Id. 
i)  Jtoe  v.  J)oe,  Barnes,  39. 
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an  appoarnnco  for  tho  othor  (k)     Tl.o  t    t- 

Ins  naiuc  has,  without  autho  itv  be  n  infrn?ln     V'"''*^' ^■'^'^^"^  ^^'^t    Cirxp.  VIII. 

solicitor  of  some  of  tl.o  othoi  i  lainHf?.  "^'l'^  '''  plaintiif  by  tho — 

any  act  vo  stops  to  havo  E  amo  oi^  "^''^^^'V  ""'?  ""^  taking 
record,  i.s  not  ucccs.arily  as  botwor-n^fi  %  '  ^!  1^'^""^'^  ^'^'oi'^  tho 
cquivaluut  to  a  rotainor  o  M.n  „,T    r  ^''"^  Pf^^tv  and  tho  solicitor 

hu.band,  though  ho  may  ovn,: '  if  r  ''°^i"''^  ««  '^■^  to  bind  her 
.ional  assistance  can  bo  dcSnod'a^  ,'.''"*  ^T'  '^'  ^'^«™  profos- 
im.band  uses  such  v  olonco  W  i  "".'ossary  for  tho  wil„;  L  if  a 
exhibit  articles  o  Tho  l.^al!  Ss^l  ?"*"'  *^^*  «^°  ^^  "^^Wed  to 
judicial  sei.aration,  she  luay  cnm  v  ,  ,'•  ".'  *']'*'""  ^  divorce  or 
his  expense,  and  this  SlTtl^Cll'"'''  ^'^''  ^^^^  P^^'Pose  at 
nance  («^.  The  necessity  for  tho  rn'onp,!;,?""  ^  '?P!^^"t«  "^'"^^te- 
fact  in  each  case,  othorwis^the  h,  4  ,n^  n  ^''  l"}''*  ^°  ^^"^'^^  "«  ^ 

retainer  by  the  aefcndauts  o  Z  solidtorf;.  h"''  V^'  ^'  ^  °i"t 
with,  and  they  aro  jointly  liable  fofT?n'  "\*^« 'action  so  proceeded 
action (;>).  "^  °'  *^'°  subsequent  costs  of  such 

In  a  case  Avhero  a  nlaintifp    n^f  i,„-         i , 
willing  to  imdertakehiS  can  c'aSSiotel'^'°  ^°  ^"'^  ^  ^"li'^itor  By  tho 
for  him,  tho  Court  is  said  to  h^vrnnl,-,?/  "  ^"'V:^^«  ^PP^i^t  ono  ^     ' 
I'v  him  to  prosecute  his  sui   l)      ffi  t     "^  ':?^'"^"^"  ^^""nated 
motion  was  made  to  compel  a  solioitm  f.  n'"'"''  '""i"  '^''^^'  ^'^"''o  a 
Court  held  tJrat  ho  ^vas  not  con  no Hnl.S  f^^'"'''"  ^°''  '^  P'^^'^y.  tto 
-less  he  took  his  fee  or  backe<"ff  ^tmnt  1'^^''''  '''  '^'^>'  °^°' 

I'si":/ Solicitor's  JVame  v<ith„,,f    A..ti      ;    -i 

.^top  taken  in  the  nani^  of"f  ^  LIS  "J!  f-^^ll  f  r ^'^"^?  «^  ^  ^-f^-^i" 
cannot,  m  general,  bo  treated  as  a  rm  Htv7,^  w '*  ^''  'luthority,  citor'suame 
was  entered  up  by  a  solicitor's  clerk   SioLJ«       ''  .l"dgmont  without 
Aitor  without  his  knowledge  o    conW  l^'^.^^'^  "aino  of  the  authority. 
a.^Kle(<).    In  order  to  lainish  a  ?K.?son  S  onn!l  ^"'^""^^'"^  ^'^^  ^ot 
;>ame,  a  special  application  t,,  1^003  ?Y  V''"° ''^  *^°^i"toi''s 

^M-0.    ^^-oshal/i,resently^S:t£S";i^'i;y\.t^:tlSSt 


Court. 


(/■)  Ihmhhljie  or  llanhUlqc  v.  7;,. 
Jj^OM,r,  3C.  U.  742;  4*1).  &l! 

{OiJ('//v.  Zff(v>-,  iHnre,  571. 
..Wm/,/,.,i;.  &B.  819;  2.-)  L.J 


a.2i!n^;J;!Ch,300:6Y.;x- 


Q.  b!  10?f'''"'  ''■  ^"''*''""',  52  L.  J., 
A  Mo!"""  ^'  ^'''"■'''>*'  ^6  L.  J., 

3o.^';\r;ft:'^'/jV^A^"'''^M3  Q.  B. 

('/)  Ahon.  12  Mod.  t5S;j. 
'■)  -}>!','!>■  1  «alk.  87. 

2gS     s/Jo'/f  T-.  ^■^''"^"•^■>   5  Burr. 
Moore,  wl^;.^'""'""  ^-   ^^«'"A  ^ 

^     -    -"■ J'M'dcSS.    8    A. 


J7i)  ?  2>,i)-tiii 


507. 


■<''       (ippniht 


I't    V.  7^/>7' 


bee  lluu'kuis  v.  Jufwar/h. 


„   .      ,   &  E. 

c/oi-fj,',  ;j  Bowl.  2'15  : 
*"",  1  Burr.  20. 


supra. 
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Extent  of  hia 
authority. 


nv'i 


If  f 


SoUvitvra. 

to  docliaa  upon  demand,  whether  a  writ  of  summons  is  issued  by 
his  authority  or  not,  and  the  proceedings  to  bu  taken  it  it  is  not. 

{l'03t,l>.  115.) 

Extent  of  Authorittj,  and  ivhen  it  ceases.]— The  general  solicitor  nf 
a  person  has,  it  see^>^  an  implied  authority  to  accept  service  ot 
process  and  appear  for  him,  but  ho  cannot  commenco  an  action  fur 
Urn  without  a  special  retainer  {x),  or  a  subsequent  adoption  or 
recognition  of  the  act  by  his  client  (2/).  If  a  solicitor  is  (.uly 
authorized  to  do  somo  particular  act,  or  conduct  some  particu  ar 
proceeding,  his  authority,  of  course,  is  limited  to  such  particular 
act  or  proceeding.  Thus,  if  only  employed  to  bring  an  action,  l.« 
cannot  accept  service  of  process  in  a  cross  action  (2).  It  einplovnl 
to  put  in  bail  for  a  prisoner  (a),  or  take  out  a  summons  tor  hw 
discharge  (6),  he  is  not  thereby  authorized  to  defend  the  action  (r). 
But  if  ho  is  authorized  to  do  a  particular  act,  he  may  do  everything 
that  is  necessary  for  the  accomplishment  oiit{(l).  ^yhero  a  p.yty 
is  sued  for  a  debt,  payment  (e)  or  tendor  (/)  ot  it  o  the  pliimtit' s 
solicitor  is  the  same  as  pavment  or  tender  to  the  plaintitt  hiinsdt, 
and  the  solicitor's  receipt  binds  the  client.  So,  if  costs  aro  ordeioil 
to  be  paid  to  a  party  to  an  action,  his  solicitor  is  compotont  to 
demand  and  receive  them  without  an  express  power  of  attorney  (,7). 
A  solicitor  who  has  issued  a  fieri  facias  on  behalf  of  his  client  has  no 
implied  authority  to  direct  tho  sheriff  to  seize  particular  goods  (/;). 


lit 


(x)  SCO  Wrigftt  v.  Castle,  3  Mer. 
12  :  Tab>-am  ylHon),  I  M.  &  R.  228 : 
Simms  v.  Henderson,  17  L.  J.,  Q.  B. 
209.  However,  it  is  advisable  for  a 
solicitor,  whenever  practicable,  to 
get  au  authority  to  defend. 

(v)  Anderson  v.  Watson,  3  Car.  & 
P.  i214. 

(z)  Anon.  v.  Davis,  3  L.  J.,  Ex.  21'.i . 
Crook  V.  Wrif/ht,  \l.  &  M.  278. 

(a)  Dent  v.  Halifax,  1  Taunt.  493. 

(A)  Id.  ,    0  ^ 

(e)  Speucer  v.  Xeivton,  6  A.  &  Iii. 

(d)  See  R.  v.  Lie/Afield  Town 
CoHiieil,  16  L.  J.,  Q.B.  333 :  lUfhjml- 
son  V.  Dah/  or  Daley,  4  M.  &  W. 
384:  Drake  v.  I.ewin,  4  Tyr.  730; 
10  A.  &  E.  534.  See  Li  re  Snell, 
6  Ch.  D.  815. 

(e)  Yates  v.  FreeMeton,  2  Doug. 
m:  I'oicel  V.  Little,  1  W.  Bl.  8: 
Mason  V.  Whitehoase,  4  Bing.  N.  C. 
792 ;  6  Sc.  240.  Payment  may  be 
made  to  tho  solicitor  after  judg- 
ment: lievins  V.  Hiilme,  15  M.  & 
W.  96,  per  do:  ;  15  L.  J.,  Ex.  220. 
If  the  action  bo  brought  without 
authority,  tho  defendant  will  not  be 
discharged  by  payment  to  the  soli- 
citor :  liobson  v.  F.itr.ti,  1  T.  R.  02 : 
Eubbart  v.  FhiUips  or  I'hdipps,  I 
D.  &  L.  703;  13  M.  &  W.  702 ;  14 
L.  J.,  Ex.  108.  Payment  to  an  agent 


employed  to  sue  defendant  by  iilaiii- 
tiff's  solicitor  is  not  payment  to  jilaiii- 
tift:  Yates  v.  Freekhtnn,  2  Douj;. 
623.  As  to  payment  to  tho  solicitor's 
agent,  see  post,  s.  3  of  this  thaii. 

( f)  See  Crazier  or  Crrcrry.  J'il'iiifi, 
4  fi.  &  C.  20;  0  D.  &  R.  12'J:  IHImt 
V.  Smith,  3  Car.  &  P.  453.     A  tender 
to  his  clerk  has  been  held  not  sufti- 
cient  (liinqham  v.  Altport,  1  X.  & 
M.  398:    Jlall  v.  AshursI,   1  Cr.  & 
M.  714:   IcesoH  v.  Conini/tim,  IB. 
&  0.  100;   see  I'ineh  \.' /loniiKi,  i 
C.  P.  D.   143;  40  L.  T.  4S1,  wlioro 
the    point  was    discussed    iinil  (lie 
judges  differed),  unless  tho  solicitur, 
by  his  letter,  reipiiro  it  to  be  paiil  not 
merely  to  him,  but  at  his  office  or  tlio 
like  :  Kirton  v.  llraitlneaite,  1  M,  k 
W.   310.     See   Moffat  v.  I'lmoim,  h 
Taunt.  307:  Hcmminq  \.  Hide,' Q. 
B.  487;  29  L.  J.,  C.  P.  l.'iT:  ortliore 
aro  circumstances  from   which  tlie 
authority  may  bo  infcmil :  ]'i>iih  y. 
lionint/,  supra.     When  tho  dcht  is 
tendered  before  action,  tho  ])laiutilf 
is  not  entitled  to  recover  from  defen- 
dant the  costs  of  the  solicitor's  letter; 
Caine  v.  Coulsoii,  32  L.  J.,  Ex.  97. 
(a)  Mason  v.  WliitcJmise,  4  Bing. 

^r  c,  092  ■  0  So.  57,5. 

(h)  Smith  V.  Keal  (0.  A.),  9  Q.  D, 
D.310;  51L.  J.,Q.  B.  487;47L.T, 
142. 
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He  may  rofor  a  eauso  to  arbitration  (/).     IIo  cannot,  howovor,  settle    Chap.  VIII. 

it  111  an  unusual  manner  (i-).     A  Holici'  n-  has  authority  from  his 

cliunt  to  coinpromiso  an  action  under  the  ordinary  retainer  to  bring 
or  defend  such  action,  unless  ho  bo  expressly  forbidden  by  the  cUont 
t(i  do  SI),  and  tliis  bo  known  to  the  other  Hide  (/). 

Tiie  warrant  for  his  actinj?  coutiiuios  in  force  until  the  end  of  the  whon  his 
actmn.  _  JIis  autlionty  is  in  j,'oneral  dotorniinod  on  final  judgment  autliority 
being  signed  (//,);  but,  according  to  Sir  Eilward  Voko{n),  ho  may  ceases. 
sue  out  oxocutiou  under  it  at  any  time  witliin  a  year  after  the 
ju(lj,'mont,  and  may  i)rosecute  such  execution  afterwards  (o).     So  ho 


{(■)  Siiiifh  V.  'J'yoiij),  7  C.  B.  7')7  : 
Bifitl/  V.  Edstirn  Coiaitics  It.  Co.,  '2 
Kxch.  ;Ut ;  0  D.  &  L.  oi  :  FUmer  v. 
D.lki:  ;i  Taunt.  -180. 

{k)  Hoc  /)i'>-  C/iriiiiii,  Irrsoii  v.  Coti- 
iiK/hii,  1  U.  &  C.  ICO  ;  2  D.  it  R.  ;J07, 
wtiPi'o  tlio  solicitors  persona!/;/  uu- 
(li'i'took :  and  see  Lewis  v.  liarl  of 
Titiikfrnlh;  11  M.  k  W.  109:  12  t. 
J.,  Ex.  234.  As  to  compromisiug  a 
suit,  see  iufra. 

(/)  Vhown  V.  Pinrott,  14  C.  B., 
X.  S.  74;  32  L.  J.,  C.  1'.  197:  Fnnj 
V.  Voirh's,  1  El.  &  EI.  839 ;  28  L.  J., 
U.  B.  232:  In  ro  ll'iml,  Kc p.  Il'cii- 
lri„i,  21  W.  II.  104,  Bimk. :  JItrn/  v. 
Miilkr,  ')  Ir.  K.,  Eq.  3G8  :  Jlivdi/  v. 
Dimni,  2  Ir.  E.,  V.  L.  314;  Hi  \V. 
li.  oU.  As  to  the  authority  of  coun- 
sel or  solicitor  to  coiuia'oiniao  a  cuuso, 
sof  Swiiilhi  V.  Hiciiiffn,  18  C.  B.  485; 
;i)L.  J.;  C.  P.  303';  uiul  see  S.  ('., 
ir.IJ.,N'.S.  304  ;  20  L.  J.,  C.  P.  97  ; 
■IDcG.kJ.  381;  27  L.  J.,  Ch.  491: 
Siiiiifcii  V.  I.nnl  C helms  font,  5  II.  & 
N.  81)0;  29  L.  J.,  Ex.  382.  In  tliis 
case  I'liHiirk,  C.  B.,  iu  giving  ju'lg- 
mi'iit,  said  :  "  We  are  of  opinion 
tliiit  iilthough  counsul  has  complete 
authority  over  the  suit,  tlio  mode  of 
onuductiu;;  it,  and  all  that  is  iucidcut 
to  it,  siii'li  u.s  withdrawing  the  record 
[liut  see  Ire.vin  v.  Coinngton,  2  J).  & 
li.  Ml ;  1  B.  &  C.  100],  withdrawing 
a  juror  [see  ace.  iSfrmtss  v.  Francis, 
L.  K.  1  U.  B.  379;  35  L.  J.,  Q.  B. 
1:13,  entering  a  stet  processus.  Hum- 
»(■;/ V. /t7(;y,  33  L.  T.  728],  or  calling 
a  witucss,  or  selecting  such  as  iu 
his  discretion  ho  thinks  ought  to  be 
called,  and  other  matters  which  pro- 
jicrly  belong  to  the  suit  and  the 
management  and  conduct  of  the  trial, 
he  has  not,  by  virtue  of  his  retainer 
in  the  suit,  any  power  over  matters 
that  are  coUatorul  to  it  [Stretlon  v. 
Tkmimii,  72  L.  T.  (Jour.)  130,  Dec. 
24,  IMl].  For  instance,  we  think  in 
riii  cicliuu  for  a  imisaace  lietweea  the 
uJjoiniug  lands,  however  desirable  it 
may  be  that  Utigation  should  cease, 


by  one  of  the  parties  purchasing  the 
property  of  the  other,  the  counsel 
have  no  authority  to  agree  to  such  a 
sale,  so  as  to  bind  the  i)arties  to  the 
suit  without  their  consent,  and  cer- 
tainly not  contrary  to  their  iustruc- 
ti<-ia,  and  we  think  such  an  agree- 
ment would  be  void."  Chambers  y. 
Mason,  5  C.  B.,  N.  S.  59 ;  28  L.  J., 
C.  P.  10 :  Thomas  v.  Harris,  27  L.  J., 
Ex.  353:  Green  v.  Croehrll,  34  L.  J., 
Ch.GOG:  I'rcstuichv.l'oleii,  18C.B., 
N.  S.  800;  31  L.  J.,  0.  P.  189: 
Itamsei/  v.  Kinij,  33  L.  T.  728 :  Holt 
v.  Jessie,  3  Ch.  D.  177.  See  May  v. 
Lcail,  08  L.  T.  (Jour.)  299,  Feb.  21, 
1880,  iu  the  Court  of  Appeal,  from 
which  it  would  appear  that  in  the 
opinion  of  that  Court  a  compromise 
made  in  contravention  of  an  express 
prohibition  would  not  be  binding  on 
the  client.  A  solicitor  who  compro- 
mises an  action  against  the  express 
directions  of  his  client  is  liable  to  an 
action  for  damages  at  the  suit  of  his 
client.  The  client  and  not  the  soli- 
citor is  clomiiias  /itis.  Frai/  v.  / 'owles 
or  Voa/es,  El.  &  El.  839;  28  L.  J., 
Q.  B.  232:  Ihit/er  v.  Knir/hL  L.  R., 
2  E.xch.  109;  30  L.  J.,'Exch.  GG, 
where  the  solicitor  compro;iiised  after 
judgment:  JIafe/ie/or  v.  F//is,  7  T. 
R.  337  :  Farsous  v.  GUI,  2  Ld.  Eaym. 
".5. 

(w))  Tipping  v.  Johnson,  2  B.  &  P. 
357:  Maeheath  v.  Coohe  or  F.I  I  is.  1 
M.  &  P.  513;  4  Bing.  573;  Jonk.  53, 
pi.  100:  itarorij  v.  Chapman,  11  A.  & 
E.  829  ;  3  P.  &  D.  G04 ;  8  rowl. 
050:  Loveijrorc  v.  White,  L.  R.,  6 
C.P.440;  40L.  J.,  C.  P.  2,53. 

{n)  2  lust.  378. 

(o)  See  also  Isted  v.  Clark,  Comb. 
40  :  Lawrence  v.  Harrison,  Sty.  426  ; 
Gilb.  Law  of  Executions,  92,  93. 
iSarori/  v.  Chapman,  supra,  j)ct Little- 
dale,  J.:  Jicrins  v.  Ilalme,  15  M.  & 
AV.  9(!,  per  Cur.,  15  L.  J..  Ex.  220: 
Jleniniint/  v.  Ifate,  7  C.  B.  487  ;  29 
L.  J.,  C.  P.  137.  Possibly  it  may 
now  be  conaidered  he  has  authority 
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Sdlkitora, 

may,  it  sooms,  after  judgmont  rocoivo  tho  damagoa  witlioiit  a  writ 
of  execution  (/*).  Ht>foro  tlio  Judicaturo  Acts  tlio  orijj;iiml  wiiriiiiit 
did  not  oxtoud  to  ii  writ  of  revivor  or  otl'iT  procoodinj?.s  to  rovivn 
tho  judgment  (7).  Whon^  0-.  &  C,  iiftcr  haying  been  retained  by  .1 
client  to  act  fur  him  as  solicitors  in  a  cause,  dissolved  partnershiji 
by  G}.  retiring,  and  G.  assigned  the  conduct  of  tho  cause  to  (,'.,  but 
without  communicating  the  dissolution  to  tho  client,  it  was  held 
that  tho  dissolution  operatcid  as  a  discharge  of  tho  client  by  tho 
solicitors (r).  Thn  waiiant  is  also  determincil  liy  tho  client  obtain- 
ing  an  order  to  change  his  solicitor  {post,  p.  lO'J),  or  bj'  tho  soiici- 
tor's  (s)  or  client's  [t)  death.  As  to  a  solicitor's  authority  to  con- 
tinue tho  action  or  defence  when  a  I'omo  solo  u  -iTrics  pendiii" 
an  action,  see  Vvl.  2,  Ch.  LXXXVIH. 

As  between  tho  solicitor  and  tho  client  tho  latter  is  only  bound  l)y 
any  act  done  by  tlie  former  which  tho  latter  has  either  expressly  (jr 
impliedly  authorized  him  to  do  [u).  Tho  client  is  bound,  as  between 
him  and  his  opponent,  by  every  act  which  tlio  solicitor  does  in  tiio 
regular  course  of  practice  and  without  fraud  or  collusion,  howcyor 
unauthorized  or  injudicious  that  act  may  bo  (a;).  Therefore,  if  tho 
solicitor  plead  an  improper  defence  (y),  or  by  negligence  sulVer 
judgment  to  go  by  default,  or  the  like,  the  client  is  bound.  Ijut  a 
client  is  not  bound  by  a  fraudulent  dofonco  put  in  by  his  solicitor 
without  his  knowledge  (2).  Where  a  solicitor  agreed  to  refer  a 
cause  without  tho  consent  or  approbation  of  his  client,  the  Court 
hold  that  tho  client  was  bound  by  tho  solicitor's  act,  and  refused  to 
set  aside  the  rule  of  reference  (k).  So,  where  an  action  was  brou"lit 
for  the  price  of  a  piano,  and  plaintiff's  solicitor  agreed  to  settle  Uio 


to  sue  out  execution  at  any  time 
withiu  sLx  years  after  tho  recovery 
of  the  judgmoiit.  See  Ord.  XLII. 
r.  22 ;  Ch.  LXXIV. 

{p)  Ikvins  V.  irulme,  s;'pra,  per 
Cur.  As  to  entcriiif»  satisfactic!)  on 
tho  roll,  SCO  R.  80,  H.  T.  1853,  post. 
Before  this  ride,  it  seems  that  a  soli- 
citor miftht  ackiio%vledf;o  satisfaction 
ou  tho  roll  upon  rcceiviiiff  the  amount 
of  the  debt  and  cost.s.  See  Saror;/  v. 
ClinpmiDi,  supra ;  1  lloll.  Abr.  tit. 
Attorney  (M).  See  Ltimh  v.  Wil- 
liams,  1  ,Salk.  89,  as  to  a  solicitor 
euteriufi  a  remittitur  rliniinn.  As  to 
tho  solicitor's  authority  to  discharge 
defciulant  from  custocly  under  a  eit. 
sa.  ;  and  as  to  his  authority  to  order 
a  sheriff  to  withdraw  when  in  pos- 
session undera^'.  /j^, sceCh. LXXIV. 
See  lUirr  v.  Afwood,  1  Salk.  8!); 
Cartii.  147 ;  1  Ld.  Raym.  328,  as  to 
scire  fueias  against  bail. 

(7)  See  H^xseij  v.  Wellin,  Say.  218. 
As  to  bringing  error  before  tho  Jud. 
Act  by  a  dift'erent  solicitor  withotit 
an  ordierto  change,  sec  p.  109. 

()•)  Griffiths  V.  (Jriltilhn,  2  Hare, 
687  ;  12  L.  .T.  (X.  S.)  Ch.  397  :  Jlaw- 
liuson  V.  J/bis,  30  L.  J.,  Ch.  797.  As 
to  the  effect  of  the  bankruptcy  of  the 


solicitor,  see  Ee  Moos,  35  L.  J.,  Ch. 
554. 

(.v)  Lil.  Pr.  Reg.  141.  See  AMeii 
V.  Jlrmvii,  1  L.,  M.  &  P.  451 ;  19  L.  J., 
Q.  B.  477,  where  defendant's  solititor 
died,  and  plaintiff's  solicitor,  haviiif; 
no  knowledge  of  such  fact,  jirocowlod 
as  if  ho  were  alivo,  and  tlio  Court 
refused  to  set  aside  tho  proceediugs. 

(/)  Whitehead  v.  lord,  7  Ex.  UDl  • 
21  L.  J.,  Ex.  239.  Where  aft.r  a 
verdict  for  jilaintiff,  and  pending  a 
rule  for  a  new  trial  plaintiff  diod,  it 
was  held,  that  no  cause  couki  le 
shoAvn  against  tho  rule  until  thiir 
was  a  personal  representative :  ISlit,- 
man  v.  Allen,  1  AI.  &  Or.  96,  n.  See 
Ihe  V.  Cozem,  1  Q.  I!.  12(i.  Caiiao 
cannot,  in  such  a  ca.se,  be  shown  on 
behalf  of  the  solicitor  who  claims  a 
lien  on  tho  verdict  for  his  cost.s: 
Shumaii  v.  Allen,  supra.  See  post, 
Ch.  LXVIII. 

(«)  See  Griffiths  v.  Willmim,  1 
T.  R.  710. 

(.1)  See  Latuch  v.  I'ashermite,  1 
Salk.  80. 

f //)  roi/iie  V.  Chute,  1  Roll.  365. 

(z)  inilidim  V.  I'rextun,  20  Ch.  D. 
672;  51  L.  J.,  Ch.  927. 

(«)  Filmer  v.  Dclbcr,  3  Taunt.  4»(): 


^"ti"!/ ttfithout  Authority, 


merit  by  default  to  Coult  Zl,    Ih't^^r'']!'''''*''  ^'"Vml  a  S".  -^ 
waiver,  althoufjli  l,o  uSd  t,    in   ''    ^'''""^'>'^'  ^''''^'^  ^"""J  >  3'   l"o 
spliatorhan  authority  l^itwf!^      ^"'^  i'^Jguiont  (.)      A 

aftorj,Kknnont.si^.„od  toagroo  to  ^st  <  n  .nl  '  T  "'J'\''"''  ""timrity 
mon  inado  by  a  Holicitor  of  ouo  o  tl  H?  r^^^^^  ^"^'     ^^"  ^'^''"'*- 

tho  uoccsmtyof  proving,  a  f.Stofn  //"•'' ?.'"^°' *"  l"'ovo..t 
chont  /  ;  but  ovorv  staton.<  f  nu  I  V  ./"'''•  ''^  l>'"<lin.'  ,,„  thu 
in?  (,/}.  Whore  a  lette,  .  StenT:  V-?  '"'•''■'*'"■  ^^  """  -"  bin" 
nmtfierit  nor  the  anHworo«^I^  '"'*"'''  ^'"'""tpreju.lico'' 
asevidonco  for  or  aglh Is  7j  e  d  a  ?;)  ^"'li"™'  r'''^'  ^  r--vaMo 
series  of  letters  ou  juo  mhiooi-;^l\  ^^"' .'^■'»o''o  tlio  fir.st  of  a 
whole  ^pnosi.nuhncoZfZ'^^^^^^^^  prejudice,  the 

letterwithout  Droiudir^nm,..  .  1  ^ ''•  -'•"^  P^rtv  who  wrot,.  .. 
is  also  liable  Ky    ;         rtjofV'^S^"^  'iCe^e, 

scope  ofhiH  authority,  as  iiho  sue  ^T""^''}^'"  -^""^  ^'^^W'^  the 
trespass  „  committed  undeitrandTt  aft''ov^'''T"''""  ^'"t'  ""^  '^ 
if  ho  sue  out  a  regular  writ  hnf  ,1^.  V   '^"orwards  set  as  do  (/)  ■  or 

implied  authority  to  bind  his  rl  f  ^^1  "^"^  solicitor  has  no 
foosW.  As  to4enthoa  1  ^^t.'^;,„^""  '■"^•t  to  I'.'^y  eounsofa 
cbent,  seepost.  "•  ^^^'lagont  are  binding  upon  the 

given  and  made  to  the  sohc  or  a LY  n^C^r  ^"'^^  "   i-.\" 

given  or  made,  will  bo  binding  on  ho  d,V,flV''?,".  '  '"^'^'  '^'  so  ontho  olW- 
solicitors  emi)loy  London  agents  wh  1  n  ^"^'  ^^^"™  «"'"'try  *?'•  "^'"'l^  tlm 
ceedings,  the  Litter  always  H^ivoamfnl"  "'''''^'' '^Pl"  the  pro-  ''^''-'"t- 

notices,  orders,  and  idoaiin^s  noeessa;  1^^"''  ^'^''  ^^^^  ^^'^  var  o.°s 
ags.  As  to  tho  service  ^Ko  tlm  n^  "  ''° ''''"''■'"o*  thoproceed- 
rogistry,  seeCh.  CXXTV  AhVI\  ^T  I?^^<^«^''J-  in  tho  distHct 
en  solicitors,  see  Ch.  VA'lxvj  '°  ""^^^  °^  '^^'''^i^'^  "^  proceedings 
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bLis-".  {'."''"'/{'<»'    y-   Morris,    1 

•>\8I(j;  SiL.J.,  C.  1'   189  ' 

Se!*^  ^''""•'''  ^-  I'o^^herante,  1  Salk. 

./)  See  I(os.  Evid. 


^-  ii;  0  Ch.  822,  »'n  m        '"""' 

I&v'T,'/r  ^-^'T^'  3  Wils.  341- 

JKIU.SV.  I  ill  Dig    C  B.  it  P    qa.    /.    , 

0)  See  ^)„.  6W./..,.  .V^I.^X'.^''^ 
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Fast  I. 


Scttiiif?  aside 
or  stayin);; 
procot'diiiKH 
lU  0080  of. 


Svlkitora. 

a  Hiimraons,  which  ho  rauHt  sorvo  on  tho  dofomlant  and  tho  solicitor, 
for  lui  order  thut  tho  action  may  hn  disiuiHscd,  and  that  tho  Holicitor 
(Id  i)iiy  tlio  cost^  of  tho  plaintiff  botwouu  wolicitor  and  rliont,  mil 
tiioso  i)f  tho  dul'ondinit  as  hotwoon  i)arty  and  party,  and  an  or.liM' 
nuiy  bo  niado  uocordiiifjfly  ( /<). 

It'  a  solicitor  coniuuMuo  an  action  without  pl.iiutilf'n  autlidiity, 
tho  Court  will  on  dofondunt's  application  H('t  asido  or  wtay  the  jho- 
ccodiuffH,  and  niako  tho  wdicitor  pay  dol'oiidant's  costs,  and  fhis 
oviiii  alter  judffinoiit  (</).  In  a  cii ■*(>,  whoro  a  I'omo  covort  oxociitiix, 
living;  apart  from  lior  husband,  iiistructod  a  Holicitor  to  briiij^  im 
action  in  hor  namo  and  that  of  In''  liusband  without  his  consi'ut  or 
authority,  tho  Court,  on  tho  aji]  <'ation  of  tho  husband,  ordiinl 
tho  proceodings  to  bo  stayed  until  socnrity  was  given  to  indciaiiify 
the  husband  against  tho  costs  of  tho  action  (r).  And  if  a  party's 
name  bo  inserted  in  a  writ  as  ouo  of  several  plaintitVs  without  Jiis 
aiithority,  and  there  is  no  c(d(nir  of  autlua-ity  for  inserting  it,  tlin 
Court  at  his(»),  or  it  seems  at  defendant's,  instance  (<),  will  order  it 
to  be  struck  out.  So  tho  Cuurt,  if  a  landlord  defend  an  ejeutment  in 
tho  tenant's  namo  without  his  authority,  will  set  aside  the  aji|iriir- 
anco  at  defendant's  instance,  and  this  notwithstanding  an  indemnity 
be  oiyered(H).  Where  plaintitf,  without  serving  defendant,  accepts 
the  appearance  of  an  unautliorized  solicitor  for  defendant,  tiii) 
Court  will  set  aside  tho  judgment  as  irregular,  with  costs,  iuui 
leave  tho  jdaintitY  to  recover  those  costs,  and  tho  expense  to  wliiili 
ho  has  boeit  put,  from  the  delin(iuent  solicitor  by  summary  pid- 
ceodings(a;)  or  action.     But,  as  a  rule,  whoro  defendant  has  boen 


(p)  Newbifigin-bii-the-Sea  Gas  Ca. 
V.  Arinstromi,  13 'Ch.  D.  310:  19 
L.  J.,  Ch.  231,  C.  A.;  Rvi/iiMx  v. 
nmrdi,  L.  K.,  S  Q.  B.  3'JS;'  12  L.  J., 
(J.  B.  IHl:  Sum-  v.  J)iiriifor</,  13 
Ch.  D.  704  ;  49  L.  J.,  Ch.  229 :  T/ic 
Cape  llrctnn  Co.  (Limited)  v.  Feiiii, 
50  L.  J.,  Ch.  321:  Jlird  v.  If<,nis, 
43  L.  T.  434,  revci-sed  on  npiioal, 
W.  K.  1S81,  rr.  Ji,  re  S(ir<t,/r,  15 
Ch.  D.  fw7 ;  29  W.  K.  *1H ;  .Se/ijntl 
V.  ,Sr/,/ott,  19  Ch.  D.  94;  51  L.  J., 
Ch.  308 :  45  L.  T.  333. 

(f/)  See  liobsoH  v.  Eaton,  1  T.  R. 
C2:  Jine  A.  Itaker  v.  Itoe,  3  Dowl; 
490:  Newton  v.  Matthews,  4  Dowl. 
237:  Uiibbart  v.  I'/iil/ips,  13  M.  & 
W.  702 ;  2  D.  &  L.  707:  .V.  0.  mm. 
Jfabbart  v.  I'/iitipps,  14  L.J., Ex.  103: 
Coleman  v.  lliedman,  7  0.  B.  871  ; 
18  L.  J.,  C.  P.  263  :  .V.  C.  nom.  C«/.'- 
man  v.  liiedmau,  7  D.  &  L.  121: 
Jenkins  v.  Femlai/,  L.  U.,  7  C.  T. 
358;  41  L.  J.,  C.  P.  152,  where  it 
was  held  t!iat  the  liability  to  p.ay 
tho  costs  was  a  liability  incurred  by 
fraud:  Thames  llavoi  JJoek  and  It. 
Co.  V.  Hall,  3  Kailw.  Cas.  441,  wlicro 
it  was  alleged  that  the  company  had 
ceased  to  exist:  Collins  v.  Johnson, 
l(i  C.  R.  588;  24  L.  J.,  0.  P.  23!, 
where  the  purser  of  a  mine  assuming 


to  1)0  authorized  to  sue  on  hchnlf  of 
the  adventurerH  instructed  a  scjliritor 
to  sue  in  tho  name  of  snnic  of  tlnpi. 
On  an  upidication  by  a  defendiint  to 
stay  proceedings  on  tho  (froMinl  th.it 
jdiiintilV's  solicitor  is  goin};  on  with 
tho  action  contrary  to  the  c.\mv«< 
direction  of  his  client,  tho  pliuiililt 
should  be  made  a  party  to  tlie  riili'. 
Crhutcher  v.  l)\lf/i(il(i);  U  Kx.  iiil.^ 
As  to  bringing  an  notion  iigiiiiist  tin 
solicitor  tnider  such  circuiiistaiici?, 
seo  Cdtterell  v.  Jones,  11  (^  Ij.  71:1; 
21  L.  J.,  C.  P.  2.  See  fiutlior  !W  ti 
stayingproceedingsinantioii3broi,(,'lit 
without  authority,  post,  Ch.  XXX. 

()•)  J'roetor  v.  livotherton,  23  L.  J., 
Ex.  110. 

(,s)  J)oe  V.  Fillis,  2  Chit.  170.  See 
n.  {))),  supra. 

{t)  JJoe  V.  Jiop,  Id.  171  :  C]).  Tin'- 
quand  v.  Fenron,  4  Q.  U.  I).  480;  -IH 
L.  J.,  Q.  B.  341. 

(«)  Barnes,  39;  2  Sellon,  170.  Sec 
Vol.  2,  Ch.  CVI. 

(,i)  liaiilei/  or  liaifhi  v.  BucMinul, 
I  Ex.  1  ;'5  'D.  &  L.'l'lS:  Hunhrih 
V.  ])e  la  Crouee,  3  C.  B.  7r.> :  4  Hi: 
L.  400;  10  L.  J.,  C.  P.  85:  S.  r.noiii. 
Jtumbidge:  Latiich  v.  I'anhcrinde,  1 
Salk.  80 :  Anon.,  1  S.alk.  8S :  0  Mod 
16.    And  seo  Chambers  v.  Donaldm, 


Acting  wit/tout  Authority. 

Holi<Mtor  1,0  solvent.  In      Wll    X«   1  ^  ;2 ni^'V'''"'"''^  '*'  *^« 

ilotoiuliint  oil  (!<iu  tal.lo  toriiw  if  Jm  1 ,  .         '/      ^'*"v  ^'"  »'"liove 

Wl-o  after  J  .i.tiou  haVl"L  /L  ill  to  hZr^u^''^'"'''''!^^^ 
WHS  (>oiiiiii.,i,c(mI  by  a  (litt'orn,>f  «,,!  ,"  V  u  ""'  '"'"^h"''  'iction 
,Iof,mannt,novcHltoJavti.       ,        1  •^"'1,*''?  '""'"  ''""'^o.  ""'I 

interfere,  ohserviii"  that     .  fr      ,,  h      •  1 1  ^ '  V'"  <"'"•* ''of used  to 
against  tho  mW  ei fci-  i„  tl :  H    ^'*^,^*  H"'''''''!'^  have  a  rem,>dy 

titf.  .till  tlio  hitter  na^'hf?f  '  w^ds^SCif""^^ 
Bubsciuent  action,  and^tho  «oli  iS^3;^^  ,^1  'K''"'''l"t  in  a 
i.ers.u  who  had  given  him  tho  forced  anthmSv  M  V  i  •"'""''  "'° 
Nisi  I'riuM  t  waH  held  that  if  n  «,  i;?.  /  '  ^'L  ^'"^  "^  a  case  at 
at  the  suit  of  K  without  an  V  author  K        '""  ""*  "^  ^'"*  "«"'"«t  A. 

may  recover  bark  tho  amount  of  tho^n  r,,  ♦.  i  i  •  •  ■'*"'l»"'t<»'.  A. 
against  tho  solicitor;  b,  iniu^Holidto,  h:  ,l'  ^^  "If '"^' ""''  '"'^^^ 
to  sue  out  tho  writ  such  actirm  w  11  T  •  ''^'  '."'tJ""'ity  from  13. 
even  though  B.  had'noirraSnTgainstTS!  *'"  ^"^•"^-•' 


!ii  ^  f  I! 
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OEast,  4(1 :  A(«<7  v.  Dnrie.i,  2  Mod 
.  iD;  J;/o»,,  G  Mod.  IG:  II;//m„i>.-  v. 
'Smilli,  I  Dowl.  G3;j,  per  Jlai//ri/,  B  • 
Staii/io/if  V.  I'iriiii//,  3  Diiiir  X  n' 
JOl;  4  Scott  39;  ,0  Dowf:  3,57;  0 
L.J.  (X    S.).C.   P.  17.5:  /.,„.,'„/• 

6)  So  stated  in  all  former  .Mlitions 
of  1)118  work,  m/  qum-e  ;  seo  Uvymlds 
i.lhiwell,  supni,  n.  {p). 
,,(■■)  ''",'/''■,'/   V.    liHcldand,    surra  • 
inf'l^  7,-  -^''''''""'".   1  C.,  M.  *:-  I{. 

itnwl.  69,,  whoro  action  waa  brouRht 
without  plaintilT's  authority:  liwber 
V.  ;;,//n«,v,  5  Dowl.  305.  And  eco 
lX\l-'i'""'  ^  ^-  '*'•'  Ad.  785 ;  1  L.  J., 
W  .So,,^.^  V.  TFatts,  2  Dowl.  2G3. 

•4  H  '-;';/";••''''  15C1>.D.5,57; 
,  inr  i**-  ^''''  "'^^''^  «'tod  ante, 
1'.  106,  n.  (p).      .Seo  i>o^  y.  J,;^to,i, 

2Z'  ,"\  ^'■''"'''  '^'^'°  'in  Jssuo  was 

eced  botvvceu   tho  solicitor  and 

I'w  dieut  to  try  tho  question  of  au- 

-on.y;  per  Atthrsoii,  B.,  in  JI,im- 


O    Mac.AcG  2Gl;2tL.J„f.,.VjJ° 
/32.     As  to  tho  poi-son  for  whom 

ag.iinst  lura,  seo  //  ,',v/„«v?y  y.  j.y,i,f 
h   L    J.,  Q.  B.  28(1;    12J,r    G98 
As  to  tho  opposite  party  hri„shi-  an 
action  ngaiuHt  him,  see  Coul^u"^ 
(o/a-,l  y.Joucs,  1 1 C.  B.  713 ;  21 L  .T 
J--  1 ..  ^.     As  to  one  of  several  sol'ici- 
tors  m  partnei-ship  being  liable  for 
the  ae    of  the  others  suhig  vitliout 
authority,  seo  lie  Ma„hy,  supra      A» 
to  the  measure  of  d.atna  "e^  ^S,    „. 
action  by  the  eli.nt  aSmf  «h    oH 
citor    see  Vovkburn  v    Kdwnnhil 
Ch.D.  303;  43L.  T  765  '  ^^ 

318_:  m.kle  .^ lUnch^  1  Chililc^J 
102. '       •    ^  •  "•''■>':/,  4  Cur.  cw  T. 
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Solicitors. 


Paet  I. 


When  soli- 
citor bound  to 
proceed. 


fl    LI. 


Wlien  Solicitor  hound  to  proceed."] — Tho  contract  of  the  solicitor 
upon  a  retainer  accepted  by  him,  to  carry  on  or  defend  an  action, 
or  to  do  any  other  business,  is  in  general  (e)  an  entire  contract  t(j 
carry  on  the  action,  or  defence,  or  the  other  business,  to  its  termi- 
nation ;  subject,  howovor,  to  the  condition  of  his  being  paid  by  his 
client,  iipon  a  recjuost  made  by  him  for  the  same,  and  a  reasonable 
time  allo-ft'cd  for  compliance  with  it,  such  reasonable  funds  (,/')  as  will 
bo  necessary  to  carry  it  on  ;  and,  in  general,  it  is  onlj'  on  tlio  non- 
compliance by  the  client  with  that  condition,  that  a  solicitoi'  can 
refuse  complonng  his  contract,  and  withdraw  from  a  further  per- 
formance of  tho  business  in  which  he  is  retained  {<j).  If  he  wrong- 
fully refuse  to  proceed,  and  break  his  contract  m  this  rospoct,  ho 
will  bo  cubject  to  an  action  for  it(/i);  moreover,  ho  coidd  not 
recover  his  bill  of  costs  already  incurred  (») ;  nor  would  lie  huvo 
any  lien  on  his  client's  papers  for  them,  so  as  to  prevent  him  pro- 
ceeding in  the  action  (/.■).  If,  on  the  other  hand,  his  client,  after 
reasonable  notice,  refuse  to  supjily  himwith  adequate  funds,  ho 
may  refuse  to  proceed  further  in  tho  business,  and  sue  him  for  \m 
bill  of  costs  already  incurred,  and  for  any  damages  ho  may  hdvo 
sustained  {I).  He  may  also  do  so  when  tho  client  discluiinii  Jiis 
authoiity  Im).  But  when  he  refuses  to  proceed  unless  funds  iiro 
provided",  ho  will  not  have  such  a  lien  on  the  papers  in  tho  action 
as  to  prevent  his  client  proceeding,  though  he  is  not  boimd  to 
deliver  them  up  to  tho  now  solicitor  without  some  undertaking  on 
his  part,  or  other  security,  for  tho  returning  them,  or  his  hohliiig 
them  subject  to  his  lien  (?i).  The  notice  re(xuiring  funds,  to  justify 
tho  solicitor  withdrawing  from  his  contract  and  proceeding  in  the 
business,  must  bo  a  reasonable  one(o).     Where  a  solicitor,  only 


((■)  This  rule  docs  not  apply  to  tho 
employment  in  such  matters  as  a 
bankruptcy,  the  administration  of  an 
estate,  or  the  winding  up  of  a  com- 
pany, or,  perhaps,  to  any  chancery 
suit :  lie  Hall  ami  Jiar/ar,  9  Ch.  D. 
538.  From  this  case  it  would  appear 
doubtful  whether  the  common  law 
rule,  which  ..-i  that  laid  down  in  the 
text,  might  not  bo  held  in  the  Court 
of  Apji'^al  to  be  superseded  in  all 
cases  :  i/  L.  J.,  Ch.  021. 

(/■)  /.  e.  funds  to  meet  expenses 
out  of  pocket,  not  payment  for  ser- 
vices. Arnold  V.  Maijnr  of  I'oole, 
4  M.  &  Gr.  8'J3,  per  ErxkiiH;  J. 

((/)    Wadsh   rt%  v.  Min;s/i(ill,  2  C. 

6  J.  CC5  :  Mc/iolln  v.  JI'Umh,  11  M.  & 
W.  10C<  2  Dowl.,  N.  S.  1031 ;  12  L.  J., 
Ex. 2GG:  llunin  v.  (hbwnv,  2  C.  &  M. 
629  :  Kou-son  \.Earh\  1 M.  &  M.  538  : 
V(ninaii<l(iu  V.  llrciu-ne.  1  M.  &  Sc. 
543  ;  9  Bing.  402  ;  1  Dowl.  715  ;  2 
L.  J.,  C.  V.  34:  J.divreuce  v.  I'utts, 
g  Car.  &  P.  428:  MhUchtud  v.  Lurd, 

7  Ex.  G91 ;  21  L.  J.,  Ex.  239  ;  19  L.  T. 
113. 

(A  J  Ilobu  V.  Built,  3  B.  &  Ad.  350; 
IL.  J.,  Q.  B.  121. 


(i)  yichoUs  v.  Wilson,  su))ia; 
Cressxvcll  v.  Byron,  14  Vcs.  '171: 
Comnurcll  v.  Puynton,  1  Swaust.  I : 
Maijuc  V.  Watt,  3  Swiiust.  Do:  He 
Be  can  and  WhiHing,  33  Beav.  139. 
See  In  re  Hall  and  Jlitr/ar,  autc, 
n.  (.). 

(/■)  III  re  FaithfuU,  L.  R.,  G  Eq. 
32o. 

(I)   Vansandau  v.  Brovne,  supra. 

{m)  llau-lus  V.  Cuttrdl,  3H.  &X. 
243;  27  L.  J.,  Ex.  309. 

(«)  jiobins  V.  (joldinqham,  L.  li., 
ISEq.  140;  41  L.  J.,  Ch.  813:  /««. 
satidaii  V.  Broicnc,  .suj)!-:! ;  M  Vis. 
271 :  Hcshp  V.  Mttcnlfr,  8  ,Sim.  H2'i; 
3  Myl.  &  Cr.  183.  lii  that  caso  h 
was  ordered  on  petition  of  his  clirut 
to  hand  over  to  the  now  solicitoi' 
all  proceedings  and  documeuts,  i:c., 
necessary  for  the  heiiriiig,  without 
prejudice  to  lien,  and  to  be  returncil 
undefuced  within  a  fixed  time  after. 
And  see  Cane  v.  Martin,  2  llcav. 
584  ;  4  Jtu-.  500  :  W^hon  v.  Amw.'f, 
19  Beav.  233:  lie  I'uitlifall,  L.  If., 
G  Eq  .  325. 

(o)  Uoby  v.  Buill,  supra. 
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Change  of. 

wcro  turnishod  with  himh  foi  tho  nnrnf  '',""'''°^  ""^oss  ho 

boiu.^  furnishod,  counsel  wo?o  not  FnsWfi  l*""^' ^^'^'^^^  ^'^^^s  not 
given  a-ainsttho  client;  i.i  an  action  a 'nS /i'  '"'i'  •'^  ^^^'^^'^t  ^^^s 
gence,  the  jury  found  that  tL  ouStofhal  ^t^^^"'^''  ''  '  ^^»"- 
notico  (o),  "  soucitor  iiad  not  given  icasonablo 

Change  of  Solicao,:l~Iiv  R  of  ^  n  n  ^  rrrr 
sum-  or  defending  by  a  solicitor  i'ni?"'!  ^'''l\YJ^'  ^-  3,  "  A  party 
solicitor  in  any  caSse  ^.r  n?atte  •  wittut^^^^  ^f"''}^'  *°  ''^^^'^  ^^^ 
upon  no  ice  of  such  change  SinrSediZ'^''  ^T  ^'^'^^  P^^P"^^. 
ho  district  registry,  if  the°  cause  °or  matter  trT^'^  "®?'  °^  ^^^ 
but  until  such  notice  is  filed  and  To,^.r!^  P'°<:P'^'1'"S  therein; 
cau,so3  or  matters  pending  in  the  Chanr?,^v  TV™"  ^V'''^^  ^'"^  (in 
chambers  of  the  judge  t"   whom  ^T" ''^"'y  Division    loft  in  tlie 

the  former  solicitoi  skill  bo  S^Sioro d  '^:Zr^T^'  '"'"'s^'^' 
Formerly  an  order  givin-  leavofnni7„  '*,"''•"*  ^'^^^  Party." 

f"y(/').  The  object'ot- This  wl°t°  So""V°^^''*r  ^"«  «*^«°«- 
harrassed  by  several  solicitZ  Inn"  ^  '^™"*  '^.P^i'ty  being  em- 
opponent  during  the  progres  of  the  s^uit  ???""?.  ^o  act,  t^r  his 
■f  all  as  sucli  in  the  action,  hou *h  the  m  JL  ^  '°^'f  *°'  ^'^'^  ^^^od 
far  enough  for  his  namo  to  ai^ar  on  ?  ^^f  "^' r^^''°  "«*  fe'o^o 
rule  applies,  and  notice  of  thiTwo  mus  brf?'"^>  ^*^^^^°^« 
new  so  icitor  might  act  without  such°notTce  wti  T^  ^v^^"  •  ^'^*  "^ 
which  he  acts  does  not  fall  within  tbn  1  '  ^  f/°  ^^^  business  in 
tothe  former  solicitor  (as  tUhich  .S^o  K  ^O'Sf  ''^^'^'^'i^^  ^^'^ 
so  ici  or  may  act  without  su.'h  notice    n  ^."n  f^'^-     '^°'  » ^low 

.^oheitor's  authorityisended:  hemTy  Jherofol  -r..^"?  ^^°  *'«™er 
isuo  execution  upon  {r)  or  move  t^  set  n.frfn  f^'-^^i*^""*  ^^^^^  notice, 
sat.sfaction(0.  It  iliaV  ^^C^allTiTt^'"''^^''^'''^ 
conducted  an  action  or  defence  in  person  i*  i^?  ""  ^^^'^^  ^^« 
enable  him  to  take  a  step  in  the  art,?,n  1  '  r  •!  "°*  necessary,  to 
obtain  an  order  for  the  purpose  or  Zt  Ve°  f  Ti  *^-^*  ^°  «^«^^W 
side  prevuous  notice  of  thi  apStr^ent  of  ^L     r^'^  ^"'^  *^°  «tli«r 
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(o)  i/bAy  V.  Built,  supra 

^K;  141:  ^/«o«.,  7  Mod.  50:  K„„o 
4V\v''uJ-  i'i''^  CDowI.  GC";  4 


.?(  i^lll 


(>•)  Tt;)y;»«y  v.  Johmon,  2  B  &  P 

88;  .    p.  &L.  309;    15  L.  j     Ex' 
-26:  -^ww.,  12  Mod  Hn-ii.,'i, 
V.  J':m.,,7T.  E  M7  ^'"''•/"^/or 

W  />o^  V.  y/;vn,,,o;,    c  Dowl.  490 

4G^!^  ^'^'"''"  ^-  ^'"'''^^'  4  B.  &  lid. 

bm-ouyh,  5  Dowl.  oG4;  W.W  &%. 
180;  47  L.  J.,  Q.  13.  618.  T his 'wo^ 
diffe'cut^^'  '""""°"  ^'^^  '"'«  was 
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Solicitors. 

directed  by  the  nilo  (supra),  and  a  copy  of  it  must  bo  served  on  tlio 
opposite  solicitor  before  tlio  new  solicitor  can  properly  take  any 
steps  in  the  action.  It  must  also,  it  seems,  bo  served  on  every 
person  immediately  connected  with  the  proceedings  (?/). 

Under  the  old  system  the  change  was  stated  on  the  record  {z) ; 
but  under  the  present  practice  this  is  not  necessary. 

After  the  solicitor  is  changed,  the  court  will  not,  in  general, 
restrain  him  from  acting  for  the  opposite  party,  unless  the  chiiugo 
was  procured  by  his  own  act,  and  some  confidential  communication 
has  been  made  to  him  by  the  first  party  who  employed  him,  tho 
disclosure  of  which  would  bo  prejudicial  to  tho  party  (a). 

Until  tho  notice  of  change  has  been  duly  filed  and  the  copy 
served,  tho  opposite  party  and  his  solicitor  are  justified  in  con- 
sidering the  former  solicitor  as  being  still  employed  (6).  A  defence 
put  ill  (c),  or  a  second  appearance  entered  (d),  by  a  new  solicitor  for 
a  defendant  without  a  notice  to  change  would  be  irregular.  So, 
if  an  application  bo  made  to  tho  Court  or  a  judge  in  the  action 
by  a  new  solicitor,  where  there  ought  to  be  a  notice  of  the  chiuip\ 
and  no  such  notice  has  been  served,  it  will  be  a  preliminary  ob- 
jection to  the  application  that  there  has  been  no  such  notice ■>), 
But  in  some  cases  tho  new  solicitor  may  bo  allowed  to  act  witlnjut 
notice  for  changing  the  first  solicitor  (/).  It  seems,  also,  that  a 
party  called  on  by  a  rule  to  show  cause  may  oppose  it  by  a  now 
solicitor  without  notice  to  tho  other  party  (g).  Payment  to  plain- 
tiff's solicitor,  who  has  boon  changed  without  notice,  would  bo  a 
good  payment  to  plaintiff  (/<). 

Although  the  steps  taken  by  a  solicitor  changed  without  notico 
•when  notico  is  necessary  are  in  general  irregular,  and  maybe  objcctod 
to  by  the  opposite  party,  5'ot  tho  irregularity  may  be  waivud ;  as, 
by  accepting  i)lea  and  keoinug  it  (i),  or  attending  a  summons  and 
making  no  objection  to  it  (/i),  or  othcrv/iso  treating  tho  new  soHoitoi' 
as  the  solicitor  in  tho  cause.  And  a  step  taken  by  a  new  solicitor 
without  a  notico  of  change  cannot  bo  treated  as  a  nullity  (/),    Thcrc- 


(y)  Ji.  V.  Slurifi'  of  Middkscx,  2 
Dowl.  It7:  I'hillips  v.  BerMeij,  5 
Dowl.  279 :  Lovcjrovc  v.  Jfi/inotn/,  4 
Taunt.  GOy. 

(;)  Aiwti.,  12  Mod.  440 :  IFood  v. 
riaut,  1  Taunt.  4i.  If  a  prochein 
amy,  in  an  action  by  an  infant,  l)o 
removed  and  anotl.er  appointeil,  tho 
cljange  ought  to  bo  noticed  iu  tho 
record :  Davies  v.  Lockett,  4  Taunt. 
7G5. 

la)  Little  v.  Kinqswood  Collieries 
Co.,  C.  A.,  20  Ch.  IJ.  733 ;  ol  L.  J., 
Ch.  498:  Johusoti  v.  Marriott,  2  C. 
&  M.  183;  2  Dowl.  843:  OriKsell  v. 
I'clo,  2  M.  &  Sc.  5G8;  9  King.  1: 
Cholmoudeley  v.  CHhIoh,  19  Vcs.  2G1  : 
Jirichcno  v.  Thorp,  1  Jacob,  300: 
Beer  v.  Ward,  Id.  77:  Davien  v. 
CloMjli,  8  Sim.  2G2 :  c)).  Barber  v. 
Stone,  50  L.  J.,  C.  P.  297. 

(/>)  Sco Gindirs  v.  Moore,  1  B.  &  0. 
G54  :  Lord  v.  Wardle,  3  C.  B.  295. 

(f)  Verry  v.  I'i-i/irr,  C  Knst,  549. 


See  13  Ves.  161,  195 :  L'ai/c  v.  De 
Mat  ton,  ante,  p.  109,  n.  {p). 

(d)  The  Oneiza,  L.  K.,  4  Adm.  %. 

(e)  I)oe  V.  Bransom,  G  IJowl.  41i0: 
Ginderx  v.  Moore,  sujira.  In  soino 
cases  tho  Court  or  j  udgo  would  frraut 
an  adjournment  in  order  to  {,'ivo  time 
to  obtain  or  servo  the  order  for  the 
change. 

(J)  llaqgett  v.  Arqtnt,  7  Taunt. 
47 ;  2  Marsh.  3G5 :  R.  v.  Hlm-ip  i.f 
London  iu  I'lomer  v.  Hninihton,  i  Ij. 
&  Aid.  G04  ;  1  Chit.  II.  lii'i):  /w//.«v. 
Tarernier,  1  Chit.  11.  291,  where  de- 
fendant was  a  prisoner. 

(n)  Lovegrovc  v.  Bi/moiid,  ante, 
u.  (»/). 

(//)  Towel  V.  Little,  1  W.  Bl.  8. 

(()  Margerem  v.  Mackilwaim,  '1 
Xew  Hop.  509. 

(k)  Fairley  v.  Ilebhes,  3  Dowl.  533. 

(/)  Hoe  V.  Bransom,  supra:  (HI- 
mour  V.  nrlndhij,  1  T).  in  E.  '25:): 
Kerrinon  or  llarrkoii  v.  Widlbuj- 
boroiig/i.  ante,  n.  (.'/). 


Death  of. 


detcndant  bo  such  a  nullity  as  won  .  o"^'>'"     ''•  ^'^^  ''^^'"'''''"^  *'°^ 

ischargod  himself.    In  the  former  cas,1^^lZT  ^^'  '"^^"^or  has  cht?o  1^ 
ho  solicitor,  the  lion  still  attadiJs  an/l  ft   ?°f^"^''* '^^^^^largea  «°'icitor^  lio„, 
11.S  bi    of  costs  is  satisfied,  be  c'WeS  oSL''^'^'"  f''^"""*'  ^"^"1 
ver  the  papers  in  his  possessi,i?a ml  w h  ,?     "^  P'"'^'^''°  °'"  ^'^^^^^ 
lioiun),  though  ho  may  bo  com  ol]o?7  f\^  ""^  '''"^  <^ovc''etl  by  his 
purposes (;.);  suchistLdraSr  ";„/"  l'™?"7  them  for  certain 
mcnt  ot  estates  by  a  receiv  .i- 0,^  Z  the  '/tT  ''  ^^'^'  °",^^°  '^'''^"age- 
citor  discharges  himself,  ho^  fell  b"    cliff '  Y^"^'^  ^^°^°Ii^ 
papers  to  the  new  solicitor  on  hL  c"-,.-      ^   ^^^'^  *''  <^^'l"'''i'  up  tho 
t  em  without  prejudice  to  Ins  lie"  f  n  I  ret  ""^'^Ttaking  to^hSd 
the  conclusion  of  the  action  and  to  nnL  fi     1 "'"  "'°'"  "'^'^^ct  after 
•0  theiu  t.r  the  purpose  of  c^}^Z!t^-^  S^SS^-- 

j"o  t^fbJ^i^S  :^S-I^y«-  ^-^^^  cause.   Beat.  o. 

rarty  who  employed  theSas S^^HcTtor  rfeT'?^"^'^  ^'^-  ^'  ^ho 
one  attor  notice  the  opposite  part^  mav^n.o^o'if-  ^'^.f  1^""?*  '^  "ow 
!>e  party  wore  his  own  solicitor  Cn  "TRl"<lceed  in  tho  action  as  if 
be  the  solicitor  on  the  recon  the  doni  ,  ^'f, ^^"^^^i^"  '-^i^'ent,  however, 
not  affect  the  agent's  right  £  procee'5  («f  *"'  '°''^*''^'  ^^^^^itor  wUi 

solSL^n5ie!ny"undS£^?  //«We /or   AW/%e«cel-.V  TT^    i  .• 

pceiutliLiai^eStt  t'^o  b:?,/^"^^'  ^^'l-^  «lull^am  "{liH^  f^''^"'- 
I'vhis  client.     It  woul,    l,o  ,         ri?"'?^''  ^^  which  ho  is  emnlov  v1    iT"^  *°  "«« 
l;,v  which  the  iillani^l^JenJo'S  '  ''^  1^"*^^  ^^^^  ox^ct' ^^^  «ki,l  and  care. 
>^\in  the  conduct  of  a  ^^1^1?  b  Idef '"^r\""^^'^''^'^^^c«  *« 
thodivulmgline  between  thatZZjvSutfu''''  *l^M':'^'"  l"'C"«oly 
appears  to  satisfy  U,  undertaki  r'anh'.^^  "  f^*^  ^'^"^T'  ''^^^^^ 

"lb.  aiKl  that  cmssa  myligentia  or 
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W  Uu/v.  Milh,  2  D.  P.  C  f.Ofi  • 


''/'"■'/  V.  r^/jvfY/,  2  Do  (i  & 


, ,  "■'  ^>  !'■,  3  Ch.  707;  en   I„  ,v 


-i'/W,/,  1  Eail  C  217  '^"''"'"v. 
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Paet  I. 


SolicUori 

Ma  culpa,  mentioned  in  some  of  the  cases,  for  whicli  ho  is  im- 
doubtedly  rceponsiblo.  He  is  not  answerable  for  error  in  jiidf,'- 
ment  upon  points  of  now  occurrence  or  of  uice  and  doubtful  con- 
struction (.c).  Thus,  if  a  solicitor  intrusted  to  defend  an  action, 
suffer  judgment  by  default,  he  would  bo  guilty  of  gross  negligence, 
and  liablo  for  it ;  and  it  would  be  no  answer  for  hmi  to  show  that 
his  cUent  had  no  defence,  except  indeed  to  mitigate  the  damages  (//). 
He  would  not,  however,  bo  responsible  for  disoboymg  his  client's 
instructions  to  do  any  reprehensible  act  (z).  Where  a  party  sues 
or  defends  on  behalf  of  another  under  such  circumstances  as  to 
render  an  indemnity  a  prudent  and  proper  precaution  to  take,  it  is 
the  duty  of  the  solicitor  to  advise  an  indemnity  to  be  taken  ;  antl, 
in  the  case  of  a  defendant,  to  obtain  such  an  indemnity  as  will  be 
sufficient  to  cover  costs,  and  such  damages  as  may  reasonably  lo 
anticipated  in  the  event  of  the  defence  failing  (a).  A  solieitur 
would  be  liable  for  damages  for  his  neglect  to  procure  the  usual 
evidence  for  the  trial  of  an  action  {!>) ;  or  for  suing  in  a  court  of 
limited  jurisdiction  for  a  debt  which  was  contracted  out  of  tlie 
jurisdiction  (c);  or  for  neglecting  the  duty  of  explaining  to  his 
client  the  effect  of  a  mortgage  (r?);  or  to  the  grantor  the  clfect  of 
a  bill  of  sale  (e).  So  a  solicitor  is  guilty  of  negligence,  for  which 
he  is  liable,  if  ho  do  not  deliver  his  briefs,  or  procure  the  attend- 
ance of  witnesses  in  due  time ;  and  it  is  no  excuse  for  him  that  tlie 
action  was  called  on  out  of  its  turn  (/).  Where  some  masters  em- 
ployed a  solicitor  to  take  proceedin,  •  against  their  apprentices  lor 
misconduct,  and  the  solicitor  procer  l  on  an  enactment  which  re- 
lated to  servants  and  not  to  apprc.  "xes,  it  was  held  that  this  was 
an  instance  of  such  want  of  skiV.  or  diligence  as  to  render  the 
solicitor  liable  {<j).  ... 

On  the  other  hand,  as  already  observed,  a  solicitor  is  not  charge- 
able with  negligence  if  ho  make  a  mistake  in  a  point  of  law  or 
practice,  where  there  is  a  reasonable  doubt  upon  the  subject  {h).  A 
soHcitor,  in  such  cases,  had  better  consult  counsel,  and  obtain  his 
opinion  on  the  point,  and  act  on  it  accordingly ;  indeed  his  neglect 
to  do  so  might  render  him  liable,  while,  on  the  other  hand,  his 
doing  so  will,  in  general,  protect  him.  The  opinion,  however,  -will 
not  have  this  effect  where  it  is  on  a  point  which  it  is  within  the 


()•)  See  per  Cur.  in  Godvfroij  v. 
Ballon,  6  Bing.  468 :  licece  v,  liighy, 
4  B.  &  Aid.  202 :  I'ilt  v.  Yaldo: ,  4 
Bur.  2000:  Jones  v.  Lewis,  9  Dovvi. 
143 :  Donaldson  v.  Ealdane,  7  CI.  & 
F.  7C2 :  Hunter  v.  Caldwell,  10  Q.  B. 
69:  runes \.  La ndell,  12  CI.  &F.  91: 
Varhrr  v.  Itolls,  14  C.  B.  C91:  Lewis 
V.  Collard,  14  G.  B.  208  ;  23  L.  J., 
C.  P.  32. 

(y)  See  Godefroy  v.  Jay,  7  Bing. 
413. 

(z)  See  rieree  v.  Blake,  2  Salk.  515  • 
Johnsn,.  v.  Alston,  1  Camp.  176. 

(ff)  (Jraham  v.  Laiercnee,  1  F.  &  !". 
285,  Campbell,  C.  J. 

{p)   Godefroy    v.    Ballon,    supra, 

n.  (.f). 

((■)  Williams  v.  Gibbs,  5  A.  &  E. 
208.    As  to  a  solicitor's  liability  for 


suing  in  a  superior  court  instead  of  a 
county  court  whereby  the  plaintiff  is 
unable  to  recover  his  costs,  see  Lee  v. 
Bixo'i,  3  F.  &  F.  744. 

(d)  Bettyes  v.  Maynard,  40  L.  T. 
766;  30  W.  K.  793. 

(t'l  j6'.r  V. National Mereantik Bml:, 
T''  ,  Ti  .OS,  15Ch.D.  42,  p'ryfl/Hij, 
1     '.,  :     :    i'l;  49  L.  J.,  Bank.  6i 

,/)  .,  •)■/  V.  Guilford,  n  C.  &r. 
zj'"     '-  iickins  V.  Ilarwood,  4  Ex.  503. 

(<?i  Hart  V.  Frame,  6  CI.  i:  F.  193. 

•  I'ilt  V.  Yalden,  4  Burr.  20C0: 
'lie  V.  Chandless,  3  Camp.  !7;  H. 
Vj  :  Laidltr  v.  Flliott,  3  B.  k  C.  73S; 

5  D.  &  11.  635  :  Jacks  v.  J!,  II,  3  Car. 

6  P.  310  :  Kemp  v.  JIurt,  I  X.  &  M. 
262 ;  Elkington  v.  Holland,  9  M.  k  W. 
659. 


K9) 
Baiku 


Ihitiva,  i£t. 
sdlicitor's  province  to  1ia  mno*-^,,     c/-\ 

sl.ould  bo/:.kon  on  a  i^ct  ■  ton/;iv''^"A."V""?^"  «^«  «Pinion 
f.r  tlio  absfnco.  neglect,  or  y."  It  o/'S  "V*''"'"'.  f^°  ^"  not  liable 
«nsodbyhimiuanaction(V  'Attention  ot  the  counsel  on- 

^^^i^^^^  or  of  1,; 

autlionfy  (;«).  -^  '  "'^'•"  ^^°  'icts  within  the  limits  of  hia 


t  !  i; 
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an,l  .-hat  proof  he  h:"trs^JS  it  ^1^^^"??  !^^^  ^^''^"^'^  ^^^^^ 
ably  be  required  of  him  to  S  ain  it  M  fJ^\'^  ''^^'^^ 
take  care  to  invest kratn  ..>ll  .„.,.;„.•„."  ^"i-    A  solicitor  must  als, 


take  care  to  invcisti;,,;^;:"^!!",;^^^^^"^'  .-'^  '''^^ovm^Z. 

flf.  before  giving  his  appi^vrof     ^S  tS'f-  ^f  ^^^Y  Wm 

ifirm  tliem  („).  '  ^^'^*  ^*  ^«  *^"r  Ins  cUent'i 


Should  be 
—  ....V  iv;aouu-  acquainted 
A  solicitor  must  also  ^'*^  cUent's 
"""  --  ^      case. 


r"' r^r^"  fc-'V^s  uis  a2J2 

beiieht  to  conhrm  them  (o).  -    —  "«  i;u.em,8 

A  solicitor   should   COininnmVnf^   , 

pay  attention  to  his  coiS  XsTthaufflatt^'  ^''"^  ^^'  ^li<^'^t.  '^n^ 
of  the  former's  advice  and  ju.  .'mont  f  S     mi    '"'"'''  "'•''?  ^'^^  '^o''  '^^ 

without  Maiming  him  of  th'e  cSe.nxonS?    ifn' -'"I'  "^'  l^^'^^"^"' 
caro  timt  his  chent  does  not  enter  SnnV;  '^1  ''"""^^  *«  t^ko 

tha  may  expose  him  to  a  gScr     e°  r^^o^r"''"' ^ 
ordinarily  attached  to  the  bus  ness  in°  hnn      '•^''^""^^lity  than  is 
Jo  .^s  not  do  so  until  the  eon^^i^S^SC  £e^^^ j£^f  g 

fixity  Jll^Sti^  '"mrgms^lM'""/"^^"^*«^  t°  Wm  with 

took,  anyln-ivileged  com  nStiSr  W?'*''  ■T'=^'*^*'^'  ^^'^^^^ 
ho  same  solicitor  was  c.npwH  '.V^.^^^'^™  ^    '^PPeared  that 

Court  8ot  aside  the  proco,.]in°s  and  o,vlo,.n?''  '")-^°^^  ^^fl'^^  t^e 
costs(.).    ]3ut,  as  the  inteiSrof  w'l^^^'^^^^^ 
noeos.ariIy  clash,  it  seems  tff  the  sime  .or''>    ''°"'''^''^^-  ^'^  "«* 
be  fairly  employed  by  both  iiartiosfrf  ^*°''  "^^^  sometimes 

As  already  stated  a  solicitor  eainit  in  general  retract  after  he 


;            1      I 

J!lj:  ':\  ■:  . 

fWSm  : 

Should  com- 
muuicate  with 
him. 


Should  give 
him  proper 
advice. 


Must  act 
faithfully. 


Cannot  aban- 


(')  Gmkfro,/  v.  IhJio,,,   auto,   p. 
,  u  (.•  ;  aochjroi,  v.  Ja;/,  7  B  n  - 

^l.|2;  (uUs  V.  hulmnaui;  i  F.  & 

,^)  LiJivry  V.  Guiljord,  5  Car.  &  P. 

(O  r«//i.^v.6Vvy/,'.    Barnes,  37. • 
i«"».,  1(1.  ,i«:  7:.,-  yy.  y,„„,„  2  Dowl 

''';A''''''';';*^'-^'W,3iBoav.  11.  ■ 

'^W,6I;22L.  J.,  Q.  B.  297,  where 
oi'oj)artuer  recoive.l  money  to  ivost 
on  mortgage  :^.j,.rf,y/,,/;°j;^^^-^, 

3°Lj.^bt!."i^78   '"'■"'''■  ^-  ^'"'"''"■"' 

il"^34?'7v?''-rM''''*'''''3Car. 
f-.i.341:  6(/;v.  Zo«y/,<7',  IC.  &,T. 


■Defer: 


■ia\ 


/62    seeca^es,ante,p:io;;  ,-(^^- 
(';)  J,ic/.-s  V.  7y,//,  3  Car.  &  v%a  ■ 

{.VI     iSftJinim^r      „  r'7....        ^*i. 


UUithornc,     10 


C.A.P.- 


-VOL.  I. 


Bmg.  491. 

Ai^^^h^'b^VoSceS   t 
i^plor  V.  7y/„.XV««-,  3  Bin^N    ^ 

g.    f'ee7.,  ,-,  77«W,  2o'vv.^r: 

308 -^Tf^:;'''^  '//f'"^"'*',  "   Moore, 
3  P."  &  if -J"  "^''''•■'•*''«.  11  A.  &E.  3; 


l\tery.  n^at/c 
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3  Bing.  N.  C.  424." 
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Part  I. 


don  hia  client's 
case. 

Must  tako  care 
of  papers,  &c. 


Co'-K/quence 
of  li''.,'!c!i  oX 
duty. 


Uuiieuca^aTy 
or  Meless 
work. 


Svncitors. 

has  onco  taken  upon  himself  to  l.o  Bolicit^.,  for  iho  party,  uii!..ss 
iinaor  circanwtunces  ubrro  hia  cher.^  will  not  supply  hun  witli 
monov.     (/ii'/>,  p.  lOb.  :■ 

nomustkofp  his  cli.'urs  papers  and  doiiunents  in  propov  mi.I 
reasonahlo  order,  and  in  tlsit  mi'nnor,  subject  to  his  Ik.u  l-v  cusN, 
deliver  them  up  when  duly  loqunedO/V      ,       ,      ,    .    ,  .     , 

\  solicitor,  WHO  as  a-out  tor  th.«  von-lor  oi  real  ositnio  ha.*  ivceivcd 
n  deposit  on  tlio  sif-ninj,'  of  a  cont;  .i.t  of  sale,  is  it.nul  to  i^sy  it 
ovor  to  the  vendor  on  deuuuid  (2).  -  ,         i.     i  •      r     <.   n 

If  a  solicitor  1)0  guilty  of  any  breach  os  auty  to  his  client,  tlio 
latter  (o\  Jias  a  remedy  by  action  for  damages  (6) ;  and  in  some  cums 
which  ^v"  -hall  hereafter  notice,  whore  the  breach  is  clear,  by  smii- 
jV'iTV  application  to  the  Court,  who  will  punish  the  solicitor  aii,l 
mak-  hiin  compensate  his  •■liont  (c),  Besi.les  this,  the  s.dicitor  bus 
po  li-ht  to  his  costs  for  any  work  d<..>.o  by  him,  or  for  money  juid 
bvhim(<i!),  which  is  uniiocessary  for  nccomplishin"  the  object  t.;r 
which  ho  was  employed  (e),  or  which  h^.s  proved  wholly  useless  to  b.s 
client,  from  gross  negligence  inadv-.tence  or  unskilhilucss  (/), 
And  tho  inry  may  divide  tho  bill  and  discard  particulav  itcnis  as 
altogether  useless  ( </).  Ihit  this  cannot  be  done  when  the  worker  .t-m 
has  been  partly  useful  (//).  or  where  tho  negligence,  inadverteucu  or 
unskilf Illness, "has  caused  an  injury  to  the  chent,  and  not  merely 
-sod  tho  amount  of  thf>  bill,  in  which  case  tho  remedy  against 
tHo  solicitor  would  bo  by  action  or  counter-claim  ()) ;  and  the  .sime, 
where  it  has  not  been  tho  solo  cause  of  tho  business  becoiumn; 
useless  (/.•).     If  a  solicitor  conducting  an  action  commit  an  act  oi 


(11)  Xorth  Western  It.  Co.  v.  Sharp, 
10  Ex.  451.  See  Re  Calliii,  18  Beav. 
514 

(z)  F.ihn'U  V.  7Mv,  L.  R.,  1  C.  P. 
80;  3oL.J.,  C.P.  7;inarr.&n.8 

(11)  See  Unlirrt.sfiii  v.  Uriiiiii;/,  4 
Mucq.  H.  L.  Ca.  107,  ;J'r  CoiiiilwU, 
C.  J.,  as  to  a  third  party  not  beuig 
able  to  sue.  Fifh  v.  Jultij,  17  C. B., 
N.  S.  194. 

Ih)  As  to  the  measure  of  damages, 
Roo  Coekbiirii  v.  Flinirris  (C.  A.)  10 
Ch.  D.  393 :  51  L.  J.,  Cli.  40.  A\  lieu 
iieglifieuce  is  chai-Red  asaiust  a  de- 
feudiiut  solicitor,  tlie  charge  should 
be  clearly  stated  ou  tho  pleadings. 
Bettm's  V.  Mm,Hin;l  (C.  A.)  31  W.  11. 
4ei;'49L.T.  389. 

((■)  As  to  indicting  a  solicitor  tor 
improperly  making  away  witli  pro- 
^  3rty  entrusted  to  his  care,  see  2t  ■V: 
'>,-  V.  c.  90,  s.  75.  noticed  jiost ;  ui.' 
fs  21  &  ^.J  V.  c.  90,  s.  3  :  2  Kuss.  o\.. 
Crimes,  135,  390 

(d)  Lewis  V.  S'lwiui,  8  Q.  B.  08.. 
15L.J.,  Q.B.218.  „ 

((■)  Jfi/l  V.  Fiiithrratoiihaunh,  I 
Bing.  509:  lu  re  Barrow,  24  L.  J., 

Ch.  120.  ...,.,       1 

(/■)    If'xtl      V.      ]-,((ther!<tniih/iii'iIi, 

supra:  llitntlei/  v.    Iliilircr,  C>  liiug. 

N.  0.  HI;  8  Sc.  325:  Hn2>/n)isoii  v. 


Sniiih,  1  Biug.  13;  7  Moore,  2:!:: 
Shaw  V.  Arc/^ii,  9  BiiiR.  2S7;  2  M. 
&  Sc.  341  :  'Si/mef!  v.  Slji/nr.  VI  A. 
&  E.  377,  n.:  'Loiia  v.  (h-.si,  IS  C.  B. 
010;  20  L.  J.,  C.  P.  127:  Siul;„v. 
Trumper,  2  Kay  k  J.  232,  Seo 
Mimtriou  v.  Jelt>rijs,  2  Car.  k  V. 
113:  Cox  V.  Lireh,  1  C.  1!.,  N.  .^. 
017;  20  L.  J.,  C.  P.  12),  wliirc  m\ 
action  was,  brought  in  an  iiit>ri"i' 
Court  and  a  coininission  to  (.'Xiiiimic 
witnesses  was  necessary.  Cii'  /niiuiiv. 
ran  Toll,  8  El.  &  Bl.ljDG;  27  L.  J.. 
Q.  B.  1,  where  a  sidicitor  was  ho'il 
entitled  to  his  costs  down  to  tiiul, 
though  tho  matter  was  ret'uiTcil  nt 
the  trial,  and  ho  could  have  tiikcn 
'.•  mmous  to  have  it  rel'orrcil  at 

,  ■  '•  stage.  Itdfrh  V.  1.1  teh, ' 
■W7;  31  L.  J.,  Ex.  2(i. 

SIdiw  V.  Arden,  sapra.  See 
L/(fer.soii,J.,  9  Biii^'.  .at  p.  2!H. 

F/eteher  v.   llwler/iF.&Y. 


out 
rii 
H 


(.: 
T  58. 

(i)  Tewpler  v.  M'Lnvhhin,1  X.  I!. 
1;JC> :  Johnson  v.  Ahlon,  1  Caiiii).  17iJ: 
?V.'H)"»r  V.  Jlirnie,  2  .Stark.  59.  See 
.;/..■»/..  V.  S/eel,  8  M.  &  W.  S:i; 
//.  I---.  ITedms,  L,  K.,(iQ.B.0!>7; 
.;•')  r  0  .Q.  13.  270. 

..;::.  i  ,(.r\.  ;;7fn/,i  stark,  m 


^  (/)  ISraee,,  v.  Carter, 
^jl   Soi=JM„>,r  V.  C/i 
•VRW'-lM.&Gr. 
M  supra :  .SMes  v. 
J^a.v  it  .1.  2;j2. 
("')  /Innr,/  v.  Carter,  1 

'■ff/'<>>'whaaf/h,8nv 
M  (U//„r  V.  Twm/!^ 

'»^!'eMli,able'for  nLsat 
°"kposit_l,yp,.u.hier.  1 
;^^'.*''.'Ao  Hare,  642;  10 
/•;'";  ""  "I'Peal,  Id 
*'«.'/.  3  Jur.,  X.  S.  ''.ju  • 
1.313;    „oni.   j/,,,,^     ^ 

^J.,Ex..ll  ivhcroitwas 

partner  was  not  liable 
f  f,   ''"""'y  '■eceivcd   by 

rar'tn;rre,.fe!  •  "'  '^'•>''  ^' 


Clitics,  Xr 
no,?li>nneG,  hy  v,-huii  nil  fl  113 

,  Liahilif,,  for  ads  of  partner  1      A       i-  • 
Ills  partner  -within   f),n  -'~^  solicitor  is  linMn  f^    ii 

aUb'.n,^hho].,      oa  tu.tW  "^"'°  I^rtnoUi,,  bu^^^^^^^  "^  Liability  fo^ 

in  partnership  ]i  "  no    1   "^7"''  "^  *''°"^  (")•     <     ooif^    ""','•  ^^''^  "^''^ofp^rt^fer. 
pn.ni^sory  noto    n   i  "  ""I'l'^'I  '-authority  to  bin,    1,      *"  <V'°^'"^'»-« 

!ws  one  solicitor  in  v,,?.        ""^<!>'«iif,'  a  bill  of  ev(  1,^,     V    s    ^''"i" 

trust  coniin  ttml    {•  \t  '"\'"*"^'  ^-^  ^>'iWo  Si  .  Si    ,  ^'"'    ^'^^  <"»^ 

..amoshall-Yoii  Io;;,f^,/''''^-  ^'^f  ^-   1,    '' Et^sST'    '^^    ^-^  Stating 
OTved  therewith  o-  ],?«     '  ^°^^^*  ^^ '"»' defoncl.nt  tl'l.    t    '"'V'''"^  '^^"cd  byj.i,,,. 
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toHieid  liable  for  ,„^r  ^•^-' ■':°''''>- 


ii.irtgagi'.     y. 


"«"r  V.    r/;' 


lUVt'st  oil 


^i''^o,  V.  X'V.^/.  T'^W''^•■--^'- 
'Swarf ,  L  If  ■?  nu  o'li'-^^"^.'^"  v. 
tWv/sjL  T  60-    "^-   '^'''"■''""  V. 

v..A.r..y.,L.K.,8'i;'.^;,?fg  ^"''^'""f 

W  Id. 

(•')  Bank.  Act,  I8i 


(")  Chit.  l'\ 
(■')  I<1.  pp.  9 


p.  97. 
98. 
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Solicitors, 

omitted.  This  omission  is,  however,  mipplicd  bj'  the  indoi-hcmoiit 
of  address  rwiiiiml  by '''•'/.  /I'^.  »•.  1-  ,      ,,  ^  .     , 

By  (h-d.  VI  f.  r.  2,  •'  When  ii  writ  ih  sued  out  by  partners  in  tlio 
name  of  their  linn  (2),  the  pbiintift's  or  their  solieitors  shall,  on  d,.- 
mand  in  writing  by  or  on  behalf  of  any  defendant  (((),  tortlnvitli 
declare  in  writin<?  the  names  and  places  of  residoni'o  of  iill  tlu! 
persons  constitnting  the  firm(/<)  on  whoso  behalf  the  action  is 
tronght.  And  if  the  plaintilYs  or  their  solicitor  shall  fail  to  coiii],ly 
with  such  demand,  all  proceedings  in  the  action  may,  upon  an  appli- 
cation for  that  purpose,  be  stayed  upon  such  terms  as  the  Court  or 
a  judge  may  direct  ('').  And  when  the  names  of  the  partners  arc  so 
declared,  the  action  sludl  proceed  in  the  same  manner,  and  the  Siuin) 
consequences  in  all  respects  shall  follow,  as  if  they  had  been  named 
as  the  plaintiffs  in  the  writ.  But  all^^proccedings  shall,  iievcrtlio- 
less,  continue  in  the  name  of  the  firm." 

Proceedings  under  this  rule  should  bo  taken  at  an  early  stage  fif 
the  cause,  or  within  a  reasonable  time  after  the  circumstances  wliicli 
render  thom  desirable  have  come  to  the  defendant's  knowled-o. 
There  must  bo  a  demand  in  writing  as  required  by  the  rule  before 
the  Court  or  judge  will  grant  an  order  under  it  (</). 

As  to  the  plaintiff's  solicitor  indorsing  the  plaintiff's  address  on 
thowritofsummons,  &c.,seoO«/. /r.  r.  1,  j>ont,  Ch.Xlll.  Itseoms 
a  solicitor  may,  where  circumstances  render  it  necessary,  m  general, 
bo  compelled' to  disclose  the  place  of  his  client's  residence,  if  the 
application  bo  made  in  proper  time  (f)-  It  uiay  b(>  added,  tlwt, 
previous  to  the  Statute  of  Westminster,  the  plamtilf  apiiearcd  iu 
person,  unless  he  had  a  special  writ  of  authority  autluniziiig  liiiii 
to  appear  by  attorney.  Then  the  pleadings  were  ore  tnnis.  and  a 
defendant  had  the  privileg')  of  seeing  and  knowing  who  the  plaintirt' 

A  solicitor  is  not  bound  to  tell  whore  his  client  is  in  order  to 
enable  a  person  to  servo  him  with  process  (/). 

If  defendant  bo  not  satisfied  with  the  information  given,  he 
should,  in  a  reasonable  time  afterwards,  apply  for  an  order  for 
better  or  more  ample  information  (,'/).  If  the  solicitor  ]iersist  in 
giving  improper  information  under  the  order,  or  give  false  or 
fraudulent  information,  he  would  be  guilty  of  a  contempt  of  Court, 
and  might  be  punished  accordingly  for  it  by  attachment  (A).  It 
seems,  also,  that  a  jjlaintilf  who  wilfully  causes  his  solicitor  to 
deliver  a  false  address,  the  solicitor  having  been  reriuired  by  11 
judge's  order  to  declare  the  place  of  the  plaintiff's  abode,  is  guilty 
of  a  contempt  of  Court,  and  liable  to  be  punished  by  attachinout((;, 


(-)  The  power  o: 
riven  liy  Ord.  XYI. 


of  thus  suing  is 
given  liy  Ord.  XYI.  r.  14. 

(«)  Cliit.  F.  p.  534. 

h)  Id.  p.  53.5. 

U  Id. 

(d)  Mulpass  V.  Mudd,  3  H.  &  N. 
246:  27  L.  J.,  Ex.  367.  See  Broii-ti 
V.  }f"i<jf)in,  7  L.  T.  622. 

(t)  Johnson  V.  Jlir/ri/,  5  B.  &  Aid. 
540  ;  1  D.  &  II.  174  :  Gi/iiii  v.  KirAi/, 
1  Str.  402.  See  Jlialh  v.  Cnxloc/,; 
42 L.  J.,  Oh.  4.35:   Tny/or  v.  Harris, 


4  B.  &  Aid.  93  :  Hooper  \.  JLirmrt, 
1  II.  Bl.  o:n  :  Ilriieebii  v.  IhiUon.  2 
Str.  705 :  .S7(  iin'drr  v.  Jlolnrfs.  Barnes, 
120:  llodson  v.  6V//«Wc,  .'JDowl.  I"4, 
where  the  iuforraatiou  given  was  iu- 
sutlicicnt. 

( /■)  Show  V.  Xcule,  6 II.  L.  C.  591. 

((/)  Heo Smith  v.  Jlond,  11 M.  &V. 
320  :  1  D.  &  L.  287. 

(//)  yen/  V.  lloMen,  3  Bowl.  i?X 

(i)  Smith  V.  Hand,  13  M.  &  W. 
594 ;  2  D.  &  L.  460. 


LiahiUtii'8. 


LiahiJitiea  of,  to  third  /»«»/;„»    en.       ,.  . 
tlur.1  l-arty  i/' ].o  S^'^^'l^^liZ^^'^'  ^l"  ^o  Uablo  to  a    €„«..  VIII, 

ivally  for  Jiin  .li.nt  (/■).     T    ,"\vl^ ''T       'r  ^""'1^'^''  ^^""Sh  —-- =^ 

a.i(l(lofcn<lant,  inurnusowl     h'Jn  ,    .  «"licitor,s  for  pl.nntilf  f'abilitios  of, 

the  liUKlo  ..pocificl  (/).     Some  i,  1  n    ,,     f  • '    ''"'*'  '''^"^"  ^^^efl  in 

a,s  princ  ij-als  or  n|ont.s.  wKo  tho  soh'/T/  "*°i:^^^°  contracted 
a  bankrupt  tonunt,  upon  wh  s.  ],„  ?  ,'",'.'"^"'''^  "* ,  th°  ^^^ffnees  of 
lan-Uord.  Vvo  a  Vritfou  u  S,  f/  if^^v^-  l-'^n  i.ut  by  tho 
thoasHi-ueos,  svould  pay  to  tho  V  (ll;;,.,!  ,  l^' I  "'  ■'^?l'«tor.s  "  to 
rrnvided  it  did  not  oicoc  o  v  nf  f^  I^""  "s  niiglit  bo  duo, 
UhddtoboporsonalhlS.r!;       itf    V^''*r^'-''*™'»«d,tho; 

;utoacontract,.vluc.I:stat  'i^lLi  onVl'^'JT.,^^^^^ 
onsHit,"  &c.  (;0.  In  somo  casos  S '  "''"^^  °?  ^'^°  assignees, 
solicitors  havo  /,een  ]lc5^por;onalh^^  iT'/  ^'''''l  '™'^'"-  *«  ^^s 
obtaining  fronx  ]{.,  anotLj^S  ^^  h^^,t,,,^;  V"^^-^^**^''  "'^ 
tmnior  dR.ut  of  IJ.,  M-roto  to  B.  ,"  foiloj,  .^ ''  n'  .^^""^"^e  *«  a 
^■hich  I  may  receive  on  this  or  a  vw>h;7  "*  °l '"'^  "^«"i«^s 
acrount,  I  will  liand  you  sudi  b  b.m  ?  of  P^'oceodnig,  on  her 
bill  of  costs  as  settled'at  0/  ''  t  ^  as  hold  tl^f'^^^V^^^"  "^  5'«"^ 
tills  undortidciug,  to  pay  oyer  to  ^  f  ,„  '  ''^'^-  '"''''*  ^0""^,  upon 
liim  from  the  i\vk  n  J  iL  L  sh  u  1  r^^'r^""*  °^  *^°  '^'^^  '!"«  to 
without  .Inducting  tlKu^^tLm  any  cLt^  Z^^  "^°  ^^^^n*. 

for  recovering  sucl,  monio  or  <  t  Wise  ,,T^  A  \"  *^'^?:*?  ^^^^^^^ 
tukin-s  the  Court  will  enforce  in  .  sn,n,  ^  ^'^  "^^  *"  '"'^'^^  "^der- 
.  solicitor,  without  aut  lor  ty  cii  ^r  i?Z7  'T'  T^'"f 'l'"  ^l''-  I* 
client,  he  cannot  bo  sued  as  i\  ;"„ehMd  1  nfl  ™r  ?,V  ^•"'''""  °*  ^^^ 
t"r  falsely  representiiag  that  h^H  n'nf  n,.>  'f  Y^^^ '"  ""  '^^^^'o^ 
money  had  and  received  is  not  im  e   ,m         ^^•^'■'^-     ^'^  ^^^ion  for 

tainablo  against  a  solicitor  S^theoS^n^ 
in  respect  of  money  which  has  co,  o  t,  ;V      v"t^°y  "''"'  ^"«  client, 
Kncfit  of  such  th  rd  i  arty  A      Wh"  n^  solicitor >  hands  for  tho 
?a.-ccl.  wcTO  reconvvvid  to    h i"  morfca?i    '^'  ^''''"'^  ^'"''^  ™°rt- 
thcprincipal  and  interest,  ami  i^S  to ItSSf  d^ t ^^ 
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W  /,»<»  y  Co,»,iffto,>,  1  B.  i-  C. 
ICO:  Iftil/  V.  A.shKnt,  1  C.  &  M.  714- 

J»fai,/  V.  Miimll,  1  C.  &  r.  307- 
imwrv.  .///,|.,  Gow.  117  :  Kcmlr„ii 
V,  llodgKoii,  o  Esp.  228. 

(/)ynw/   V.    r,.„h;gto„,    mipra: 

»7;^w//>  /,;,.*,  3  B.  &  Aid. 
p-m'^".,.?"'^  ''•  ^'''"•'•'•■'''■"''.4  1:.  & 
v.ZoW,,oE.  ctB.  125;  2-1  L.  J., 

oof;'2S:rQ^'1S'"'' '' ^- °- 

supra,    Cp.no..  GaM^ 


Ei/;J9f7'^x'l6l-'^'^'''"''21I'-J-, 

i^.  J.,  i'..\.  321:  Zeivis  v.  Kivhohmi 
supra.  •^^"'10(30/1, 


)/////( 


Houghton,       249;  3GL.  d..  Ex 


V.    nauliiifff,,  L.  n     2 
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r/» 


the  moi'tgagco'a  solicitors,  who  cluimod  to  huvo  a  lion  upon  tliom 
for  tboir  bill  of  cost  <  ngaiiist  thn  inortgagco,  thn  mortgagor  \v,is 
oliligctl  to  piiy  thoHo  costn  mulor  i>nitost:  it  Avas  Lolil,  that  ]w  iiii^lit 
rccovor  thoui  from  tho  nolicitorn  an  moiuij'  had  and  received  to  liis 
iiso(«).  A  contract  will  '^ot,  in  general,  bo  implied  by  law,  so  mm 
to  render  tho  f  '■  n  ■  ■:..'  .  ■  (<) — as  to  pay  a  witness  who  bus  Iumii 
8xibpaMiaod((i; — unloHS  credit  bo  given  to  him  according  to  tluj 
usual  courso  of  business,  as  by  ii  town  agent  or  a  special  bailifV(.r). 
Ill'  is  personally  liable  for  tho  ordinary  fees  paj-ablo  to  the  oilier  is 
of  tho  Court  (//).  As  to  a  solicitor  being  liable  to  tho  sheritf  I'm'  his 
charges  for  executing  a  writ  of  execution,  see  pv^t,  C/i.  LA X/i', 

A  solicitor  will  be  liable  if  ho  bo  concerned  directly  in  tla^  corn- 
mission  of  a  tortious  act,  and  in  some  cases  lie  is  liable  thont;li  not 
directly  concerned.  A  solicitor  who  deliberately  directs  the  exe- 
cution ot  a  warrant  is  liable  to  an  action  if  it  prove  bad;  imd 
although,  if  tho  act  of  the  solicitor  in  handing  over  tho  warrant  lur 
execution  bo  sinii)ly  ministerial,  and  bo  divcsr  d  of  any  t'urthrr 
])roof  of  concurrence  on  his  part,  ho  will  not,  it  seems,  be  liahlc; 
yet,  if  liis  conduct  in  or  after  the  iierformanco  of  such  act  show  u 
motive  beyond  tlio  mure  wish  to  discharge  his  pr"fessional  duty,  it 
will  bo  othorwisi  (2).  An  action  cannot  bo  maintained  agaii^i  n 
solicitor,  AN  ho,  being  retained  to  sue  a  ]ier"  ,  .  by  mistak( ,  aiia 
without  maUco,  takes  all  the  2)roccodhigs  to  judgment  and  execution 
against  auother  of  the  imo  name  («).  Where  solicitors  conductinj,' 
tho  business  of  a  fiat  in  bankruptcy  took  out  a  summons  to  atliiill 
before  a  commissiounr,  luulcr  (i  G,  4,  c.  IG,  a,  33,  wlml  was  (h>- 
obeyed,  and  afterwards  obtained  a  warrant  of  tho  conmiissidner 
to  arrest  and  bring  before  him  for  examination  the  ])arty  so  sum- 
moncd,  which  warrant  proved  'iivalid,  tho  soliritors  wore  held  not 
to  be  liable  In  trcsi)ass,  they  having  taken  no  step,-:  m  tho  execution 
of  the  vvarruut,  except  ordoiing  it  to  bo  prepared  by  an  uj;iiit, 
who,  when  it  wn  ready,  g:ive  tho  messenger  notice  to  take  it  7)1 
As  to  a  solicitor"  liability  wlion  a  wrong  i)ersou's  goods  mv  takii 
undc!'  I  Ji./(t.,       post,  C/i.  I  A'AT.     One  cas^  on  this  subjict  iii;iv 


(s)  WalrfiiU  V.  Xcwhmi,  C  Q.  B. 
27fi.  "81 ;  13  L.  J.,  Q.  B.  2u8  ;  Darit.i 
V.  i'lrmii,  0  Q.  B.  1  !;S;  11  L.  J., 
Q.  B.  aO:  Smith  v  Sl.'ap,  12  M.  & 
W.  5S."),  i'jHS.  Sfjo  llnrpcr  v.  irU- 
liitnin,  1  (J.  B.  219,  with  n  fircuco  to 
tho  (lepreo  of  privity-'  '  i  unaiy  exist 
betwet'ii  defcii  laut  unil  plaintiff's 
solicitor. 

(0  Robin.  iiri,r  - ,  3  M.  &  \V. 
11-1 ;  5Dowl  ;  It  topx.  Jiwkvs, 
2  M.  &  Hel.  -:  II  'v.  Iteccc,  2 
Car.  &  K.  GO  J. 

(11)  Itobins  V.  Bridf/r.  supra.  Sec 
Ilartop  V.  Juekcs,  supra :  Hart  v. 
Jl'/iilc,  Holt,  370:  linUs  v.  iS/iirt/C't, 
2  M.  ic  Sc.  172  7  Siug.  ,585,  aa  to  a 
promise  by  tlio  solicitor  after  tho 
trial.  As  to  tho  solicit(a''s  liability 
for  refrcshineuts  supplied  to  wit- 
nesses, see  I'cmhitt  v.  Xokcs,  7  Sc. 
0-17.  He  is  not  iu  general  liable  to  a 
skilled  witiiuss  retaiued  to  make  sur- 


vpy-i,  &c. :  T.ec  v.  Everest,  2fi  L.  J..  E\. 
331 :  2  H.  .V  N.  280.    See  Ch.  LXVIl. 

(.(■)  Scracc  V.  U'liittiiKitnii,'!  ij.  A: 
C.  1 1 :  Foster  v.  MfMoik,  ',  Ii.  i;  c. 
328  :  1'-  iiiiet/;/  v.  Goiireia,  3  D.  i;  Ii. 
•503:  Tuii'im/iend  V.  ''(irprnl.r.W.k 
M.  314.  .See  lierke  v.  Cattill.  \  !<i'. 
N.  R.  24C;  3  M.  &  (ir.  180;  luitu, 
p.  32. 

'-•^'  I'iihim  V.  Br^'/'/e,  nmm,  n.{f): 
per  (  nr.  Ex  p.  Ilmi'ip,  12  Vts.  ;i.):'. 

(t)  Green  v.  El,j.  ,  .'1  Q.  Ii.  (l!);  14 
L.  J  ,  Q.  B.  102  :  tlio  waini'it  in  ilii^i 
caw  as  a  warrant  of  coiiiinitiii' ' 
by  the  Court  of  Heview.  See  !<■■ 
c/i<i)Hinv.  k'niiiiiKi,  2  L.  M.  k  P.  .Vi(!, 
Ex.  Ch. ;  20  L.  J.,"  V..  V.  2.52:  />/i/,7- 
tmi  or  Eui/intDH  v.Miiiinriif  l.nliHi! 
GE.  &B.  100;  21L.'.T.,(M).  ;ii;(i. 

{11)  iJiieien  V.  JeiikiiiK,  1 1  M.  &  W. 
7-15;  12  L.  J.,  Ex.  380. 

(J/)  Cooper  V.  IIiirdiiKj,  7  Q.  B.  O.'-* 


Eii/orcinij  I 'mUrtukiiifji. 


I 
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1  ,-!^:.n       T    ^"  <lt.ton.liu,t  r.,sul..M  at  W.  in  tho  county  of  \\     ~—~-ZZ^ 

rosi,lo.l  nt  AV .  ami  a«8i.st.a  in  con.lucting  tho  l.u.sinosH  of  A. ,  who  S 
hiH  niatl.(.r-n.- aw  an.l  k-i.t  un  inn  them,  ;,n.l  tho  coo  L  o  thn 
pounHos  WO.V.  m  fuc.   h.r  property,  J>.  \>dn^  i,',  T.,^  "    tZ  od 

:  /;/  '  !•  u  \-^  ^'"'^  <^^''"'''  "■'''^  oviduni'o  to  Ko  to  tho  iurv 
tlmt  tho  Holi,.itor_.hroctoa  tho  .h.r.ff  to  sei/o  tlio  goo  K  ■  uL  to 
muko  hnn  mhlo  m  trospasa  «  .  If  a  nolicitov  mc^vlv  la  .1h  tho 
,,n..cop  o  h.  l„nlill'  to  bo  ox..euto.l.  an.l  tho  iK.ilil  Vx 0  Jes  i? 
k>y...l  ho  hutuH  -,  of  his  Iraudu^o,  tho  -olicitor  will  n.  bo  £ lo 
0  un  action  or  tho  writ  bein  ..xueutea  out  of  tho  iuiisdi.  tio  S 
If  indood  tlio  ba.liit  woiv  u,  comnmnicato  to  tto  solic  tor  l/s 
luten  ion  of  oxocutuiK  tho  writ,  m  a  ],urticular  hou«o,  which  to 
Hohr, tor  know  o  bo  out  of  tho  urisdiotion,  his  acpuV.sconco  in  an 
act  .il..'ul  wn  un  h.,s_own  knowh-dgo  ,nij,^ht  havo  tho  otVoc  of 
''";.!'!;'", tl}"  «!'l';^'t;'r  J.u,.tly  liablo  an  a  tronpasHor (e).  Ah  t  >  a 
solicitor  H  liabihty  lor  anything  don.,  undor  a  writ  of  oxccution  ul  to? 
,1  1ms  boon  80^  asido.  see  post,  Vh.  LXXI V.  See  IVil/nnns  v.  .S'/S 
■  (  .  Ji.,  N.  b.  o'.H,,  ^yhuro  011  appoal  au  attachniont  i««uod  out  of 
t  kiucory  was  sot  asido.  "ui-  oi 

HxMehf/  their  n>,hrtaUnrjs  },„  Application  fu  the  Cmirt  or  a 
Mje.]  -in  gonoral,  whoro  a  sohcitor  in  an  action  gives  an  uiidor- 
tak.n^.  m  JiH  charactcT  of  a  H.dioitor,  tho  Court  or  a  jub      will 

('llil)ri  I'   Wlich       illlli.lfnlrit...  ,., ;  .1.    Jl  1  1  J"'0^      "»ll 


I! 


Wlicn  Court 

wilj  enforco 

1  ,     i.  ,  ■       •-...^...,   ,..,,  v.Miii  'II  u   iu(il;-o  will  tln'ir  under" 

siicli  undurtaking  or  puni.sh  tho  broach  of  it  in  a  Hummiiry  t-'^ings- 


J  Onl.  XII  r.  18,  "A  solicitor  not  ontciing  an  appoaranro  or 
r  xm  bail,  or  paying  money  uito  Court  in  lir,,  of  bail  in  an 
;!";  ,7'  rllT  "r  n  "'/"  l""'^""",^'''  0^'  lii«  ^vritten  undertaking 
Wl    ,'    ;•;  ^  ^'"^'".^'!  an  attiulanent"(/).     An  attachniont 

«  n  4,1  savins,  bo granto<la.^,iu..t  tho. s,,lieitoriornon-co,upliunco 
^1  1  the  undertaking  unless  ho  has  bei'ii  first  ro.iuostod  to  iomplv 
with  It  Cv) ;  and  a  judgment  signed  without  sue]  1  request  would  £ 
i!i  most  cases  sot  aside.  ^         ""um  uo 

So  if  a  solicitor,  in  his  ch.u  actor  and  as  au  incident  to  liis  olhco 
0  solicitor,  gives  an  undertaking  in  a  cause  or  (,thor  proceedinr,  tlic 
(  ourt  or  a  judge  will  in  liko  uianuor  enforce  it  or  pmiish  thol  '^m  i 
ot  It  m  a  sum.nary  way  [h).  Thus,  where  defendant's  s,i.  a.^r 
hm  .'iven  an  undertaking  to  ],ay  the  debt,  in  lonsoquenco  of  which 
plaiutitl  stayed  proceedings,  tho  Court  enforced  the  undertaking 


To  appear. 


Other  under- 

takuigg. 


(r)  Howies  V.  Senior, 
1.5L.  J.,Q.  B.  231. 


...  8  Q.  n.  077  ; 

„.     ,  -  SOO  ('IllllllTK    V. 

WW.r.i;)  L.  J..  Q.  B.  120,  where 
midcr  simil.ir  circumstances  it  was 
liolil  thiit  tlif  solicitor  wlio  acted  ImnA 
Ml  Wiia  not  liidile  to  the  sh:  iiV ; 
//  i'llitmnii,  J,,  tlis.s. 

{'/)  Sninll  V.  iliiniipwii,  r,  A.  .V  E 
407:  Ji'ioi'//,  \.  /J///r,  (HI  B.  177 
W  J'erCin:,  (i  A.  .t  E.  417,  418. 
(./)  fico   the  foniior   lule,   R.    ;] 
H.  r.  1Sj3.     As   to  the   inndc  r.f 
oliraimng  an  attachment,  see  Vol.  2 


ch.  Lxxxviir. 

(v)  7wo«  V.   Maffiiai/,  i>  L.   J., 

vj>   Xj.    (/i>. 

(//)  Ju  Vf  Il'uof/fiii  and  Wrnii,  51 
L.  J.,  Ch.^427;  ;iO  W.  R.  422.  Soo 
aiit(!,  p.  117,  as  lo  when  a  solicitor  ia 
per.-onally  liable  ou  his  uadertukinn- 
As  Im  uudcrtakiufrs  to  put  in  bail  for 
dcteudaut,  see  Jiuiicrs  v.  liecves,  1 
y.  11.422:  ,Sc(l(iu-i.rlh  v.  Hpiccr,  4 
1-ast,  u9G:  Lewis  v.  A'iii<//it,  I  Dowl 
261;  IM.  &S..  3.38;  8Wg.27i 
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Paut  I. 


:(      1 


"'Jti    J 


I :.! 


■:f 


When  tho 
Court  will  not 
interfere. 


<if 


Solkitort, 

n'    longh   it  wna  void  uiidoi'  tho  Ith  Hcvtion  of   tho  Statuto 
'  Frau(lH(]»).     So,  whfTo  a  dofomliint's  Hnluitor,  in  ordor  to  induci' 
tho  phiiutitrs  Holicitnr  to  roiiNOiit  to  tho  ri'leaso  nf  tho  dnfcuihint 
who  wfiH  ill  prison  for  ci)iiti'iiii)t,  >,'iivo  iiii  uiidi'itakinj,'  to  ]iiu 
stntod  «inn  for  cd.-tH  of  tho  inntion   ti)  cominit,  flut  Coiut  imiuIi' 
an  ordor  tlmt   tho   solicitor   Hhould   ]iiiy  tlio   hiiiu   aj^rood  on  a;i,l 
tho    costs    of    tho    motion    to   coinpt'l   him   to  do    so  (/.•\      Ami 
whovo  a  8f)lit'itor  was  I'mpioyiul  to  aniinpo  torms  for  tho  sottln- 
inont    of    an    action,    and    accoidini;!}-   drew    up    a    promissdiy 
noto    for   tho  umouut  of   tiio   debt   and    costs,    wliich  di'lciKliint 
8i{,'iiod,  and  tho  Rolicitor  also  gavo  his  own  iindrrtiikinj;  to  pay  ,,„ 
dofitnlt  in  so  doin^  by  dofondant,  this  was  held  to  bo  an  iindcrtiikin.r 
given  in  tho  character  of  a  solicitor:  aitiiou^'h  it  apjuMircd  tlial  ih?, 
party  ^'ivinjf  it  was  not  omployod  ns  solicitor  in  tho  action,  ami  it 
was  sworn  tliat  no  charge  had  boon  inado  by  him,  nor  iinvthiii" 
paid  to  him  by  dcf'ndant  or  on  his  account  for  pit^parin;,'  tlin  notn 
and  undcrtakinf,',  ami  tlmt  tho  sfdicitor  had  never  ))r('viouslv  acini 
in  any  niattffr  or  procoedini?  as  a  solicitor  for  defendant  (/).     So, 
whoro  a  solicitor  attending  and  prosecuting  a  commission  of  lunaev 
promised  tho  imder-sberilV  to  pay  tho  f(>es  due  to  him,  tlio  comini-l 
Hioncrs  and  jury,  upnu  the  commission  being  returned,  l)nt  faileil  to 
do  so,  tho  Court  of  (Queen's  JJonch  granted  a  rule  ordeiing  him  to 
l)ay  the  amount,  tipon  tho  ground,  that,  when  his  imdortakinf,'  wiis 
accepted,  credit  was  given  to  him  in  his  professional  chariietiWwS, 
And  whoro  a  sohcitor  rc(.'eivi'd  a  i>romissory  noto  from  tlu?  t'atlier  of 
an  articled  clerk  ns  a  fe(>  for  taking  him,  on  an  undertaking  tlmt 
thojiote  should  not  bo  negotiated  until  the  expiration  of  a  certain 
period,  and  the  solicitor  negotiated  it  contrary  to  his  niuleitukiie' 
tho  Court  compelled  liim  to  tako  it  up()/).     Tho  Court  enforced  iui 
undertaking  nearly  three  years  after  it  was  given,  repeated  apiiHca- 
tions  for  payment  having  been  made  from  time  to  time  („). 

Tho  ( 'ourt  or  a  judge,  however,  will  not  interfere  in  a  suinuinry 
■way  to  enfpreo  a  solicitor's  undertaking  if  not  given  in  hischanictor 
and  as  an  incident  to  his  oflice  of  solicitor,  but  will  leave  tho  partv 
to  his  action  (/)).  Tliiis,  where  a  solicitor,  as  a  party  in  a  cii'iisi', 
gave  his  undertaking  to  indemnify  tho  sheritf,  tlii-  Court  relusiMl  tii 
onforco  it  ((/}.     So  thoy  havo  refused  to  ontorco  his  undortakinn 


■to 


(0  Id'  HiUinyd,  1  P.  &  L.  91f):  9 
Jur.  GIM;  14  L.  J.,  Q.  U.  22;'):  Jle 
Grearrs,  1  C.  &  J.  .'{74,  n.  :  AV  J'nttr- 
soii,  1  Dowl.  4(i8 :  lumiK  v.  Jht.i- 
combe,  1  C.  &  J.  ;i72 :  lltUiiKin  v. 
Joins,  10  Moore,  3G0,  wIk  i(!  tho  client 
died  lifter  tho  undcrtiikiiifr  was  jjivtii. 
(k)  Jinill'ooilfinniid  /C/v/v.  supia. 
(/)  J{f  Fnirthorm-,  H  D.  &'  L.  ,^lh  ; 
10  Jur.  287;  1  B.  C.  Kc]..  40;  l,j 
L.  J.,  Q.  B.  i;n  :  JU  Gee,  2  D.  &  L. 
997. 

(m)  E.r  p.  Bodoihnm,  S  A.  &  E. 
959.  And  see  Ex  p.  Hughes,  o  B.  & 
Aid.  482. 

(n)  Ex  p.  Ganlmr,  2  Dowl.  iV20. 

(o)  TUtifto)!  v.  Shcppnrd  or  Shij 

herd,  1  B.  C.  Rep.  99;  10  Jur.  71'); 

3  D.  &  L.  77') ;  lo  L.  J.,  Q.  B.  402; 

Ee  Sivan,  15  L.  J.,  Q.  B.  402. 


{p)  II  of/,,,- v.  Jfhtt,  1  I)fm-l,(!i. 
7v,'/y.  //7//^v,  Id.  ol2:  ]!,■  (,■,;„,,.■,  1 
C.  &  J.  371, 11.:  J{f  JliiiiiiKiii.  2  Dowl 
Kil  :  7iV  EfiiniK,  11  Jar.  .Vil,  U  c  • 
A'c  ll'ihli,  2  Y).  k  L.  !);i2  ;  0  Jar  ijlj.S '■ 
14L.  J.,Q.  B.  211.  wlan.iisoliVitor' 
who  waH  intrusted  hy  oxfcwtois  with 
money  to  pay  legacy'diitv,  luul  ;,'iveii 
nil  undertaking  so  to  apply  it,  Ijut 
had  failed  .so  to  do ;  and  tl'ic  Court 
rcfusi'd  to  exercise  its  saninmrv  j  mis- 
diction  to  comixil  liini  to  i  cfund  tlio 
money,  it  not  appeann^'  tlmt  lie  hiul 
been  otherwise  employed  hy  tho  exe- 
cutors in  his  i)rofessi"onaI  (hanictcr, 
or  that  tho  cmi)loynient  in  question 
waa  one  wliich  it  iieees.sarily  rcipiirpd 
a  Rolicitor  to  perfurm. 

(y)  Nnrthfiikl  v.  Ortoii,  1  Dowl. 
il5. 


w^ 


J'UVorciiig  Viidertakintjs. 


lii 


iiiil'    inif'y  acaiiiHt  cnai»    Jr.  „         i. 

rartyall^u.?,,      .r^ol    ^,l;r'  -^;;j  ".  his   i,.tanco,  a 

*ml  that  tho  K„l,cit„r  was  .k-ilt  lit  I"""iti  I ;  »or  it  i„uJ,|  n.>t  ho 

luMertakin^^  to  ,my  it*^to  /.is  •.,„,;' .j,'  \'l'"t.  Kav.  his  ..wn 
rat  r.,mp..l  a  .„l,,.,t,„.  ,..  ,,av  oy.r  or  ^  .  i  mt  ;  "'  "'"•.''"•"»  ^viU 
by  hini  diinnp  hs  clcikshin'/^      ,' '  '       ""*  *'"'  '""lurs  iv,civ...l 

w>ii  not  int....f^,..  ,,,.,.o' til'r ;,;,,,  1\-,;::k- /•-  <  -."t  o..  .i,.?,^;,^ 

0.  .!.  .t  an.l  ,.,„,ts,  whi,.h  he,  tiulo(/LV';T'''':-f''' •'''>•'"••''* 
8.11(1  ho  wmhl  jiroc 1  with  th.,  V,  ■»;     ""'./*"*  l''i"'itur  atti-iwaids 

-'■-["-  H".i,./taki,i.  ii,:i"h :  ;.'f' ;:,i,'  ,r  ;"/''•  "'''^-  -  <'- 

n.ile.1  on  l-vtho  rourt  to  no.lonu         /f  ^\''    ;"'-'"  ^'ouU  not  ho 
■lortooic  to  ,,ay  t^,.  s„.u  wiiich  sho,   .  "  ;,  ^^^^^  -  -"-<-• 
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mil 


hi.  oh  nt  lu  a  ,.artin.lar  .vlV.o  .  ^  I',,  .^^  ''"'»  t-'  bo  pai.l  by 
niiko  his  awan[  by  a  i.artioi.h.r  ,1a v.  Imt  |  „  "r'^"^''''^"''  ^'"'l  *'> 
«ro  .1  ,1.1.1-0  s  onler  for  onlai-in.'-  t  Vi  .  '^'^  '"'  '""'  thoro- 
'lay  by  onsont,  tho  solictor  a rti,  ^  ,  fi  '"  '™'^  """'"  "I'lt  that 
tli.l,.nrt  hol.l,  that  tho  o  iS  ''tis  ,  i^;i  r  TV''  '■'••I'i-li'- t 
taking,  ho  not  haviii;-  m.wd.o,  It  ^  "  f"'^  ''•'"•"  ^"'^  '""''■'- 
iimkmg  tho  award  ha.lox|,i,,"lC,.l      Tl,  !'"  '"'-'"'■'l  'iiiio   for 

^"I'^.'t/-;  Htrh'tly  to  tho  lerf  rmino.;  '^'^^  V'"'  ''""■■^^vill  hol.l  . 
l'"n.shhini  f'U'thobro,,.]  otXni  v,t'^  "'"''  ",'"'"' t''l^i"^'-.  and 
^'-miian ly  cmpollod  to  indomn  y  ^.J,  „T'""  1'"^^  1"'  ^""  ""^  bo 
midoitiking  has  boon  given  /ins  , I  '"  ^'^  ?"  """  «"^'b  au 
l'Mch(//).  "'''"   ''"^""'^t   daniagos  arising,  fn„u   itg 

Iho  apj)li('ation  to  enforoo  flm  ,,.,  i    l  ^  • 

|.l,o  af ihanibor.,  or  t"^!;^^,^  f  whSf  tt'"V  '"^  "^'^'''^  ^'"  ^  ^o  «,.„, 
H^o  of  liiotioiif,,).     It  „M,'f  '^  ^"  madcjii  l'L..a,ulo. 


,niil|;i>  lit  chamber. 

wlu're  tlior...  is  oil.)  ,,,.,, ,^,      ,,., 

--n.  or  "oticroF';;a.li;^;,(,^'''ff';|-;i7  --t  b^-;;^'- 

alli.luvit  sottmn;  out  tho  mid.,,.t,  k.,„/     i     i       •    «"l'l'"i'tod  bv  an    \fl- 1     •. 
f  will  ina.K.0  tho  Court  u^  ^^    ,7  in"t  ,  ;''"^"i"  ^'''^'  oH'or'fae         '"'"■"• 

1«  attc..st..,l,  it  is  not  liocossary  i7r  t  lo  t'  r"'  ^  "'^'  •"Hlertakin- 
="  Hvit  of  tho  oxociition.  'ii.  1}  ".';.""  ''■'^'^'-^•^'^  t"  "'"ko  u 
^'11  suf  i(;o(/.).  It  att..ste,l  b  S  to,  ,h"' r  -  ""."  '^'^'^  "^  ^'^  ^''i-^ 
'■^'.apel  lun,  to  inako  tho  aUhlayit,  tho  S  'ho    '     "{"■^;"'  '''"'f^'^  ^"U 

S:sn^:nS;if^l,-!;^f^p.i-;t^;^^ 


i  ^iM  i 

r 

'  1 

i 

I; 

1. 

.•■ 

I'i  '■  f    i 

•  « 

1 

. 

t:i 


('■)  />;'•  'W^w^  T)  Dowl.  218. 

(')&7W>,,m.,  2DowI.  .OS;}. 
''  .mr  V.  y./«,.,v,  8  Mooro,  208 

''"•  '"=«^''-'"/.'",iu.  &Aia  .17; 


to  a  MastU  at' tCa:"^^ ''''"'-'« 
,  (")  Oni.  LIV.  r.  2-  (),.  ?  t  11       , 

Ju  y?'  ^'-   ''"'■'   «^owl.   618;  2 
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Solicitora. 


Paex  I. 


Delivery  of 
bill  iTnist  be 
made  ouo 
month  before 
action 
brought. 

How  to  bo 
delivered  and 
signed. 


Eeferenco  for 
taxation 
within  tho 
mouth. 

To  whom 
application  to 
be  made. 


Order  thereon. 


G.   'Their  Remuneration,  Bills  of  Goats,  Riijhts,  Itemedies,  and  vthir 

Matters  os  to. 

(a.)  Slaliihsdsto 122   i    (f.)   Itemedies  for l.i.j 


(b.)  Agreementii  as  to  Coats  under 

Solicitors  Act,  1810  ....  126 
(o.)  TheDelirn-i/ofthcllill..  131 
(d.)  CowpcUing  the  Delivery  of  130 
(e.)    Taxation    139 


Kcstraiiiing 
proceeding's. 

Taxation  after 
a  mouth  on 
a])i)Iication  of 
solicitor  or 
l)arty  charge- 
able. 


^g.)  Securities  and  Lien  fur . . . ,   1  .yj 

(h.)   Churgiuij  Order  on  rrnpertii 

rccoeered  or  preserved    ..    IDG 

(i.)    Delivery  up  of  Doeumentx, 

Monies,  ijc 170 


(a.)  Statutes  as  to, 

Tho  C)  (0  7  V.  c.  73,  s.   37,  enacts,  "That,  from  iuid  aftov  (lio 
passinj?  of  tliis  Act,  no  ivttorncy  or   solicitor,  nor  any  cxcciitor, 
tiihninistrator,  or  iissif,'nco  of  any  attornoy  or  solicitor,  shall  cum- 
nionce  or  maintain  any  action  or  suit  for  the  recovery  of  any  fics, 
charjies,  or  dishurscm'ents  for  any  business  done  Ly  snch  altcirnoy 
or  solicitor,  nntil  tho  expiration  of  one  [calendar,  sect.  4S,  aiit,-,  \)Al] 
month  alter  such  attorney  or  solicitor,  or  executor,  administrator, 
or  assir^ncc  of  such  attornoy  or  solicitor,  shall  have  delivennl  i.nto 
tho  party  to  1)0  eharji'ed  therewith,  or  sent  by  tho  poNt  to  or  left 
for  him  at  liis  counting-house,  office  of  busiiioss,  dwellin.u-lKmsc, 
or  last  known  place  of  abode,  a  bill  of  such  fees,  chart^cs  jukI  t]U. 
bursements,  and  whieli  bill  shall  either  bo_subscril)ed  with  tin) 
proper  hand  of  such  attornoy  or  solicitor  (or,  in  tho  case  of  a  iiart- 
norship,  by  any  of  tho  partners,  either  with  liis  own  name  or  with 
tho  name  or  stylo  of  such  partnership),  or  of  tho  executor,  iuliui- 
nistrator  or  assignee  of  such  attorney  or  solicitor,  or  be  iiiclof^cil  in 
or  accompanied  by  a  letter  subscribed  in  like  manner  refeninfr  to 
such  bill;  an<l  upon  tho  application  of  the  party  chai'gcali](>  ^v 
such  bill  within  such  miniih  it  shall  bo  lawful,  in  case  the  business 
contained  in  such  bill  or  any  ]iart  thereof  shall  have  been  tviitis- 
acted  in  tho  High  Court  of  Chancery,  or  in  any  other  Coiut  of 
equity,  or  in  any  matter  of  bankruj^tcy  or  lunacy,  or  in  case  no  jiart 
of  such  business  shall  have  been  transacted  in  any  (,'ourt  of  law.^V) 
or  e(iuity,  for  the  Lord  High  ChancoUor  or  tho  piaster  of  tln'  Eolls, 
and  in  case  any  part  of  siu'h  business  shall  have  been  traiisactcil 
in  any  other  Coiu't,  for  tlio  Courts  of  (iueon's  Bench,  Coiiiuion 
Pleas,  Excheciuer,  Court  of  Common  I'leas  at  Lancaster,  or  Court 
of  rieas  at  Durham,  or  any  judge  of  either  of  them,  and  tiny  arc 
hereby  respectively  reiiuircd  to  refer  such  bill,  and  the  (liiiiand 
of  such  attorney  or  solicitor,  executor,  administrator  or  a,ssii;iiei', 
thoieupon  to  bo"  taxed  and  settled  by  tlio  jjroper  officer  of  tlu>  Court 
in  -which  such  reference  shall  bo  made  witliout  any  money  Iniiig 
lirought  into  Court;  and  the  Coiu't  or  judge  making  such  rcfcrtmo 
shall  restrain  such  attorney  or  solicitor,  or  executor,  adniiiiistrator 
or  assignee  of  such  attornc^y  or  solicitor,  from  c(nunu'iiciii<,'  am' 
action  or  suit  touching  such  demand  pending  such  reference  ;  aiM 
in  caso  no  such  ajiplii'ation  as  aforesaid  shall  bo  made  within  siuli 
month  as  aforesaid,  tln^n  it  shall  be  lawful  for  such  refrrencc  to 
ho  miulo  as  aforesaid,  eitlier  upon  tho  iipplication  of  the  attonrvor 


(d)  See  Cou-dell  v.  Xeah;  1  C.  D.,       L.  J.,  C.  P.  37,  where  business  had 
N.  H.  'i-'->'i;  12  Jur.,  N.  h>.  1218;  20      bccu  transacted  before  a mngistrntc. 


m 


BiUa  of  008(3. 

:^^Z  Sr  Sj'i.S^'Sf  or  0.  assignee  of  the  atton^ov 
sent  o.;  loft    or  "J^.n  tKp^l^t  on"  f".,'^  ''^''''^^'^  ^'wj 

tho  Court  or  ju,]gomaluu^.  such  i!;L'X^^^  to  such  conditions  as 
such  Court  or  judffonmyLtiX  sue  'h'^''"  tbuk  proper;  and 
xocutDr,  adnnnistrator  or  as  i"neo     f     T*"^."''  '^"^''-'itoi-,  or  tho 
from  commonciu-?  or  nro.op,  (^"  ^  "■"'^'i  attorney  or  solinifm. 

•lemand  Pen^ln^^^uch^erS^^f^Suchr  "^  ^"^*  ^^'^i^^^Sl 
be  (liroctod  upon  an  SV !t",V     "^''t  ^'^'f^^i-'-'^co  as  aform      "w 
-eh  bill  aftlr  a  ''S    fi  W '^f  °  V^^'*^  ^^-SJ,  Sh 
wimnj  e.rccHtvd  in  any  action   f      .1     ^^^^^  "I'tainod  or  a  writ    ff 

ot  .udi  attorney  or  «oli.itorr«r  after  t'"""'^'-'''*"''  "^'  ^^^^gneo 
months  mov  sueJi  hill  shall  have  t,n    .    r  ^^-^l^r'^^io"   of   twd^e 

.feronce  shall  l^SeV^.S'^,^  t;::!^^^^^^^^^^ 
f  "t  oniey  or  solic-itor,  or  oxc-cEr  n  J  '^  •  -"^'^  '■^■leronco  if  either 
the  attorney  or  solicitor  wJio^o  b  'l/  i"'"'^''"^"^'  "'■  assi-^ieo  of 
orlett,  or  tho  party  eha Vje  Wo  ^itK^l^VT'  '^'^'li^ored  sen 
shall  reluse  or  nof^ioct  to  attend  sV/\^'"'  ^'''''"'S'  ''"o  notice 
s..h  roference  shall  bo  maJe  1^- '^■^7' V^*^  "'"^'^''  ^"  ^"^ 
III  land  demand  (,,'w/,./e.  ,,,,,,  .'^'3  Pio^-wd  to  tax  and  settle  sue}. 
.«^i.l  shall  bo  mado\i,  ,;  t^  Z^^""":^'^  "^'"^ '^^i^^'^^^^'^Zd^e 

or  the  executor,  administrator  nr  „     '         "''^  attorney  or  sohcitor 
citor,  and  the  party  c  a  :S;ioV.>h^''''T  1-^'^ 
«^h  taxation,  tiio  co.^.  oKkJ^.J^^!^?  .^      >^^-^^  ^^tU ^ 
Jite  provided  fV,r,  be  paid  acco  Ji^  :;'^"  Lt^S^^^I'*/^'^  ^'ordin- 
ha  ,s  to  say),  if  such  bill  ^vhen    fxe     1  o  ;     "/  ""^  '^"'"^^  taxation  • 
the  bill  dehverod.  sent,  or  loft     hci^s  u  f    h   ''"  "  "■'''''  i""-^  than 
exeeutor,  administrator,  or  a"  ,-.  r?.  nf     '  '^"""'oy  or  solicitor,  or 
.;Imll pay  such  costs;  an.l  it  suri   1   ,1      f'''  -'ttomey  or  solic    or 
i^<'*^f  ;..rMhanthe  bill  d,     en  1   ""^T  *axed  .hall  uofl/l's 
chargeable  with  such  bill     .ki     '  ueh'?S°'  >^^^'  '^''^^  ^ho  piS 
^''">1  P'l.v  such  costs ;  and  o-^xn  on^  •  f    f  W'^'^ation  or  so  atten.li,^ 
a.^at,uosaid  shall  dhWt  tlu'o  ( ler t  !o.^"  "^''''f  ^"^'  •'^"^■^'  ^'^^t'ere  ce 
maJe  to  ^..j.  ..cA  costs  0/  ..c//  w  ,v  ,v  /'"I  '"^''^  ^•^■'''''^■""'  '-Imll  bo 
;"«lt'ux.r(,fy  what,  upon  s  ch    JSnee^    f°,f°,  i^""'  '^^ ''"VH'osai.l 
f-.-rfroni  such  attorney  or  s.l'cito  •  ?> ,  l"  '^'"l'  ^"  ^'"""'I  ^o  be  duo 
•'-'Knee  of  such  attoniey  or  sSor  in  f  "^"f'  ^'^"'"'i^trator,  o? 
<i«iiaml,  an.l  of  tho  costs  of  ^^0!   ,   I'       ™'l"^^*  "*  •^"^'Ji  hill  an 

:i,;i:!  -"j^/"'--  ^iS'i;'i.r3^ne"[  w^^^^  ^''-^^' 

P^'tullyanynrcumstanu's  ndMtim^i  ,  ^/*  ^'''*-'i'tv  to  ccrtifv 
*'i '  "'»t  or  judge  shall  bo  a  i  be  "v  /  '"'^1  '"^  "''  <''-^''tio„  a  1 
»le.'  as  such  Court  or  iud^,  n  iv  f  i,  [  "' "w  ^'^''^'oi'I-on  an  v  si 
'"™t  "f  tho  costs  of  such V.rv,^^        "^  ''"''^  ms]>ectin-  the  „  v 

---as  ah>n.drt!i'i;:! :- /'s:i;th:'o.\hat,  ^isjj; 

•'"  >i':ill  be  thou.^lt  f  f   to      v^n"'^  "'  ■'•'"I""  •'^'"'11  1"  a    1  bertv" 
•nul  ..spcctuo  Courts  and  Judyos/lf  tJ^  tmc^;^-^;! 
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Chap.  Vm, 


Taxation  after 
twolvo  mouths 
or  verdict  or 
writ  of 
iuquiry. 


Ex  parte  tax- 
ation on  noii- 
atteudunco. 


Costs  of  taxa- 
tion 


Order  to  direct 
taxation. 


Master  may 
certify  special 
facts. 


Costs  on  such 
certilicate. 
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Paet  I. 


vory  of  bill, 
ami  (Iclivoiy 
up  of  deeds, 
kc. 


Evidence  of 
delivery. 


Bills  may  bo 
taxed  upon 
application  of 
tiurd  parties. 


Solicitors, 

•which  they  are  respectively  authorized  to  refer  a  bill  which  hus 
boon  so  as'aforcsaid  (lelivcrcd,  sent,  or  loft,  to  mi\ke  such  order  for 
the  delivery  by  any  attorney  or  solicitor,  or  the  executor,  aannnis- 
trator,  or  assignee  of  any'  attorney  or  solicitor,  of  such  bill  us 
aforesaid,  and  for  the  delivery  up  of  deeds,  documents,  or  jjupers 
in  his  possession,  custody,  or  power,  or  otherwise  touchiuj,'  tlio 
same  in  tlio  same  manner  as  has  heretofore  been  done  as  refjard^ 
such  attorney  or  solicitor,  by  such  Courts  or  judges  respectively, 
where  air;  such  business  had  been  transacted  m  the  Court  in  wlueh 
such  order  was  made  :  Froridtd  alsn,  that  it  shall  not  in  any  case  lio 
necessary  in  the  first  instance  for  such  attorney  or  solicitor,  or  tlio 
executor,  achniuistrr.tor  or  assignee  of  such  attorney  or  solicitoi', 
in  proving  a  compliance  with  this  Act,  to  yirove  the  contents  of  the 
bill  he  may  have  delivered,  sent,  or  left,  but  it  shall  be  sullicunt 
to  prove  that  a  bill  of  fees,  charges,  or  disDursemcnts,  subsciiliwl 
ni  the  manner  aforesaid,  or  inclosed  in  or  accompanied  by  siirli 
letter  as  aforesaid,  was  delivered,  sent,  or  left  in  manner  aforesaid; 
but  nevertheless  it  shall  be  competent  for  the  other  party  to  show 
that  the  bill  so  delivered,  sent,  or  left,  was  not  such  a  bill  as  con- 
stituted  a  bona  lide  couqdianco  wiih  this  Act"  (e). 

By  sect.  ;i8,  ""Where  any  ])erson  not  the  party  chargeable  witli 
anv'sucli  bill  within  the  ineaning  of  the  provisicms  hercuibcfon; 
contained,  shall  be  liable  to  pay  or  shall  have  paid  such  bill  ciIIilt 
to  tlie  attorney  or  solicitor,  his  executor,  administrator,  or  assi-upo, 
or  to  the  party  chargeable  with  such  bill  as  aforesaid,  it  shall  be 
lawful  for  such  person,  his  executor,  administrator,  or  assigiu'c,  to 
make  such  ap])licatio)i  for  a  reference  for  the  taxation  anil  settle- 
ment of  such  bill  as  the  jiarty  ehargeablc  therewith  might  hunselt' 
make  ;  and  the  same  ret'ereiicf!  and  order  shall  bo  made  tlieiyupmi, 
and  the  same  course  i)ursu(>d  in  all  respects,  as  if  such  application 
was  made  by  the  partv  so  chargeable  with  such  bill  as  aforesaid: 
I'rovi'led  ali'rai/.'^,  that,  "in  case  such  application  is  made  when,  mid  r 
the  provisions  herein  ccmtaiued,  a  reference  is  not  authorized  to  ho 
made  except  under  special  cireumstiiiicos.  it  shall  be  buvful  lor  the 
Court  or  judge  to  whom  su(di  ajiplication  shall  be  made-  to  takeiiito 
considi'ra'tioiranv  additional  sj/ecial  circumstances  apjilicable  to  the 
person  making  siich  a])plication,  although  such  circumstances  iinfilit 
not  b(!  ap]dicable  to  the  jiarty  so  chargeable  with  the  said  bill  as 
aforesaid  if  he  was  the  party  making  tho  application"  (/). 


((')  By  38  &  39  V.  c.  79,  s.  2,  tlio 
next  proviso  in  this  spction  is  rc- 
pcalid:  and  bv  soet.  2,  "it  shall  bo 
lawful  for  any  judKc  of  the  .suiM'nor 
courts  of  hnv'ai'iil  ('quity  to  authoriso 
an  attorney  or  solicitor  to  coninicnec 
an  action  (U-  suit  for  tlic  recovery  of 
his  fees,  charges,  or  disljiirsenionts 
against  the  i)arty  chargeable  thcro- 
with,  and  also  to  refer  his  bill  of 
fees,  charges  and  disbursonients,  and 
tho  demand  of  sudi  attorney  and 
solicitor  thereupon,  to  he  taxed  an<l 
settled  by  the  jiropir  officer  »t  tho 
court  in  which  sucli  rctercncti  shall 
be  nindr,  nU!--"r'b  one.  month  sluill 
not  have  oxpired  from  the  delivery 


of  the  bill  of  fees,  cliarges,  or  clis- 
bursenients,  on  proof  to  tlie  satisfiic- 
tion  of  tho  said  judge  that  their  is 
probalih;  cause  for  belies  iiig  thiittlif 
party  chargeable  therewith  is  iilmut 
to  ([uil  Kiigland,  or  to  hecome  a 
bankrujit  or  a  licpiidatiug  or  coiu- 
jjoundiug  debtor,  or  to  take  any 
other  steps  or  do  •my  other  act  wliidi, 
in  the  oiiinion  of  the  yidff',  would 
tend  to  (ti^feat  or  diday  such  attonuy 
or  solicitor  in  obtaining  ))nyiiHiit." 

(/)  Tliis  section  only  ai;i'lies  to 
solicitor  and  client  costs.  Jo-  (ir<iH<hj 
A-  <;>..  17('h.  D.  108;  oO  L.  .I..CI1. 
4r.;  :  4-1  L.  T.  541.  (".  A.  :  In  n  One- 
ikSL  4l>  L.  J..  Ch.  2Jt>-iT)',  J. 


fuhject  to  sneli  dii 


Billa  of  Costs, 

By  sect.  39,  "  It  shaU  bo  lawful,  in  anv  caso  in  which  a  tru'^tce 
exocntor,  or  administrator  has  hecoino  cliargcablo  witli  any  such 
bil  as  atoresai,!  tor  tlio  Lord  Iligli  ('haiiccllor  or  tho  Master  of  tho 
EoUs,  if  .111  his  discretK.n  lio  shall  think  iit,  upon  tho  application  of 
a  party  intorcstcd  in  the  property  out  of  which  such  trustee,  exo^ 
cuU.r,  or  administrator  may  have  piiid  or  bo  entitled  to  pay  such 
bill,  to  rotei;  tlio  same,  and  such  attorney's  or  solicitor's,  or  exe- 
cutor s  administrator's,  or  assignee's  doma^ul  thereupon,  to  bo  taxed 
iiml  sett  edDy  the  proper  officer  of  the  High  Court  of  Chancorv 
with  such  directions,  and  subject  to  such  conditions  as  such  iud-o 
shall  think  lit,  and  to  innko  such  order  as  such  judo-o  shall  think 
fit.  for  the  payment  of  wluit  may  bo  found  due,  and  o'f  tho  costs  of 
such  rcterence,  to  or  by  such  attorney  or  .solicitor,  or  tho  executor 
iidmuustrator,  or  assignee  of  sucli  att(n>ney  or  solicitor,  by  or  to  tho' 
parly  making  such  api)lication,  having  regard  to  the  provisions 
horcm  contained  relative  to  ap])lications  for  the  like  purpose  by  tho 
party  chargeable  ^vlth  such  bill,  so  far  as  the  same  shall  be  anpli- 
rablo  to  such  cases;  and  in  exercising  such  discretion  as  aforesaid 
the  said  judge  may  take  into  consideration  the  extent  and  nature 
of  the  interest  of  tho  i)arty  making  the  application  :  Providnl  nhvavs 
that,  where  any  nionoy  .shall  bo  so  directed  to  bo  paid  by  "such 
attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of 
s^uch  uttornoy  or  solicitor,  it  shall  bo  Liwful  for  such  iudge,  if  ho 
sha  1  thmk  fat,  to  order  tho  same,  or  any  part  thereof,  to  be  paid  to 
such  trustee,  executor,  or  administrator  s(j  charocablo  with  srch 
bill  instead  of  being  paid  to  the  party  making  such  application ; 
aiuU-hen  the  party  making  such  application  sliall  iiiiy  any  moiiov 
to  such  attorney  or  solicitor,  or  executor,  administratol-,  or'assi-nee 
ot  such  attorney  or  solicitor   m  respect  of  such  bill,  ho  shall  have 
the  same  right  to  bo  paid  by  such  trustee,  executor,  or  adminis- 
trator St)  chargeable  with  such  bill  as  such  attormn-  or  solicitor  or 
("xeciitor,  administrator,  or  assignee  of  such  attorney  or  solicitor 

liyscct.  40,  "For  tho  purpose  of  any  such  rofcronce,  upon  tho 
(ipphcation  ot  the  person  not  being  tho  party  chargeable  within  tho 
meaning  of  the  provisions  of  this  Act,  as  aforesaid,  or  of  a  party 
interested  as  aforesaid,  it  shall  be  lawful  for  such  Court  or  iud-eto 
order  any  such  altoruey  or  solicitor,  or  the  executor,  administrator 
or  iissiguee  ot  any  such  attorney  or  solicitor,  to  deliver  to  the  nartv 
making  sucli  application  a  copy  of  such  bill,  u])on  payment  of  the 
costs  ot  such  copy:  Prondvd  ahrai/s,  that  no  bill  which  shall  have 
hoeii  prtn-iously  taxed  and  settled  shall  bo  pgain  referred,  unless 
midor  speeial  cu'cumstances,  tlie  Court  or  judge  to  whom  such 
application  is  made  shall  think  fit  to  direct  a  re-taxatior  thereof  " 

by  .sect.  11.  '•The  ]inymont  of  any  such  bill  as  aforesaid  shalHn 
iin  case  pr,;clude  the  Coui^t  or  judge  to  wh  nu  anidication  .shall  bo 
made  froii,  referring  such  bill  for  taxafioi  .  if  the  special  circum- 
stances ot  the  case  .sh,all  m  tho  opinion  of  such  Court  or  in  b'o 
.nppear  to  require  tliesi.nie,  upon  such  terms  and  conditions  and 
Ml l.ject  to  such  du'cctions  as  to  such  Court  or  judge  shall  sceni 
ngM.p,:rnM  the  application  for  such  reference  bo"  made  withh 
(tcIvo  calendar  months  after  payment "  (g). 
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Chap.  VIII. 

Chnucollor 
may  direct 
taxation  of 
bills  charge- 
able ou  exe- 
cutors, &c. 


Copy  of  bill  to 
bo  delivered  to 
pei'.soii  making 
application  for 
reference  for 
taxation. 


Xo  ro-taxa- 
tiou. 


Taxation  after 
pajTiicnt. 
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{g)  S«e  post,  p.  \\i. 
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Part  I. 


Power  for 
taxing  officer 
to  request 
offlcers  of 
other  Courts 
to  tax  portions 
of  bill. 


Applications 
for  taxing 
Lill,  how  to  bo 
made. 

Allocatur 
jinul. 


Judgment 
may  bo  en- 
tcruil  up,  or 
other  order 
made. 


Siih'citors. 

TK-  sect.  42,  "  In  all  eases  in  -wluch  such  bill  sliall  liiivo  boon 
rol'oiToil  to  bo  taxed  and  settled,  tho  otlicer  to  whom  such  rel'ereuco 
is  niiido  shall  bo  at  liberty  to  re(Hiost  tho  proper  officer  of  any  other 
Court  having  such  an  oiliccr  to  assist  him  in  taxing  and  setthi.L; 
any  part  of  such  bill,  and  siich  officer  so  requested  shall  thereupon 
proceed  to  tax  and  settle  tho  same,  and  shall  have  tho  same  powers, 
and  may  roceivo  the  same  foc.^  in  respect  thereof  as  upon  a  rel'or- 
ence  to  him  by  tho  Court  of  which  lie  is  such  officer,  and  slmll 
return  tho  sanie,  with  his  opinion  thereon,  to  tho  officer  who  .-^liall 
hav<^  so  recpiested  him  to  tax  and  settle  the  same  ;  and  V.  ■  lAlkvv 
to  whom  such  reference  is  made  shall  not  bo  paid  any  fee  ior  tliat 
portion  of  the  bill  which  shall  have  been  so  taxed  and  settled  by 
tho  officer  of  such  other  Coiu't  at  his  roqucst." 

By  sect.  4;{,  "All  applications  made  under  this  Act  to  refer  any 
such  bill  as  aforesaid  to  be  taxed  and  settled,  and  for  the  delivovy 
of  such  bill  and  for  tho  delivering  up  of  deeds,  documents,  and 
papers,  shall  be  made  in  tho  matter  of  such  attorney  or  solicitor ; 
and  that,  ujion  tho  taxation  and  settlement  of  any  such  bill,  tho 
certificato  of  tho  officer  by  whom  such  bill  shall  bo  taxed  shall 
(unless  sot  aside  or  altered  by  order,  decree,  or  rule  of  Court^  bo 
final  and  conclusive  as  to  the  amount  thereof,  and  payment  of  tho 
amount  certitied  to  bo  due  and  directed  to  bo  paid  may  bo  euforcoil 
according  to  the  course  of  tho  Court  in  which  such  reference  sjiall 
be  made ;  and  in  case  such  reference  shall  bo  made  m  any  Court  of 
common  law,  it  shall  bo  lawful  for  such  Court  or  anj*judge  tlieroot 
to  order  judgment  to  bo  entered  up  for  such  amount,  with  costs, 
unless  the  retainer  shall  bo  disputed,  or  to  make  such  other  ordor 
thereon  as  such  Court  or  judge  shall  doom  proper." 


Attorneys 
Act,  1870. 

Interpretation 
of  tenns. 


(b.)  Agreements  as  to  Costs. 

By  tho  Attorneys  and  Solicitors  Act,  1870  (33  A  34  F.  c.  28)  (/,), 
passed  14th  July,  1870,  which  does  not  extend  to  Scotland,  it  is 
enacted, — 

Sect.  3.  In  tho  construction  of  this  Act,  unless  wJiero  the  context 
otlierwiso  requires,  the  words  following  have  the  significations,  lieie- 
iuafter  respectively  assigned  to  them  ;  that  is  to  say, 

Tho  words  "  attorney  or  solicitor  "  mean  an  attorney,  solicitor,  or 
proctor,  qualified  according  to  the  provisions  of  the  Acts  for  tho 
time  being  in  force,  relating  to  the  admission  and  qualiticatioii 
of  iittorneys,  solicitors,  or  proctors : 
"  Person  "  includes  a  corporation  : 

"  Client "  includes  anj;  person  who,  as  a  principal  or  on  Ijohalf  of 
another  person,  retains  or  employs,  or  is  about  to  retain  or  em- 
ploy, an  attorney  or  solicitor,  and  any  person  who  is  or  may  \v. 
lialjilo  to  pay  tho  bill  of  an  attorney  or  solicitor  for  any  servioos, 
fees,  costs,  charges,  or  disbursements. 


(//)  This  statute  iw  not  rctroH))ec- 
tive.  U'ani  v.  Eijrv,  15  Ch.  1).  llic  ; 
49  L.  J.,  Ch.  (j.')7.    It  does  not  apply 


to  business  to  whioli  the  Solicitors 
Konmueratioii  Act,  18H1,  vchiti.s 
Sect.  9  of  the  Sol.  liein.  Ad,  lb8i. 


im 


Agreements  ns  fo  (hats. 
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Part  I.-Agreements  between  Solicitors  and  the' r  Clients 
us  to  Costs, 

.Sw^^^^hS£3^;,^^i;-;";;y  "^uko  an  a.reen^ent  in 
mciit  for  tho  wliolo  or  any  mrt  of  1 1    '^"\'^""V""*  "^'^"ner  of  pay. 

l-y  such  attorney  or  solicitorrwffi  a  .u  S S;^";;  °^  ^"  Z'"  ^^"'- 
an  advocate  or  c.nvcyancor.  cither  h v  a  « ro  f.um  ^'  l'''''*''^^'^'."^:  '^« 
orpcrccnta^^e,  or  l.y  salary  or  otlu-rwis?  r„l  .^Vi'  "'  'i^'co^'iuii^^ion 
at  a  f,n'eator  or  at  a  less  rate  as  or  t  n  ,  Vh',  f  T'  'J*-  "'^  "'"'^^  "i' 
etli'Twise  be  entitled  to  be  rem  ,e  If  ,,1  "•''  /'t/vhieli  he  ^youhl 
..1  conditions  in  this  !«.' oV  " Sf  ^  l.^i^!;;^  ?  ^'"'  '"-y^^^"'" 
that  when  any  sucli  a-reeinent  sh.,11  1  '^""^'V'"  '  •  ^  TOVi(h..(l  always, 
done  or  to  be  done  h    any  tt  o  ^ 

amount  payalde  under  the  .4e  Cnf  sl'm  ,?VT'*  "'  P'^^^'  «^« 
attorney  or  .solicitor  until  t  fo  aCe  ne,  l  i  "-'  ''"''"^^''^  ^^^  tl^o 
allowed  (/.)  by  a  taxing- omc.lvKcoSh  vh''"  ''''^'^'""lod'  and 
tlioa;,nx.enient;  and  it^it  siiall  nntu  r  .  ,  I  "•  l'""'"'^"  ^^  ^'"foi'^'o 
a^roenaent  i.  not  fair  and  vea^nS  o  he  n.;^.  ST/?"/^-'  «-*  the 
a  Court  or  a  judge  to  be  taken  thereon  l^  »  ^-  ^^  ^''•^  P^*""""  "i' 
.ucli  Court  or  judge  shall  hay"  powe  ei  1  o  to  "'\  "''  i!;''"""'  ^"^^ 
I.ayabl-,.  under  tho  agreement  or  trorde    fl?n  '^"'''  ^^^  ■"""""' 

A^.  and  the  eosts!  fees,  cW-c^and  dis  n.  "'"''f '^^  ^"^  ^"^  ^■^"^- 
tli«  busuic,s.s  done  to  bo  taxed  hi  os  .if  '''"*'  "'■  '^'P^'^  «f 
agreement  liad  been  made  '°  '''^'""•^^'  ^^^  i^'  "o  such 

Sect.  J,  "     ' 


CirAp.  VIII. 


The  remu- 
neration of 
attpnioys  ami 
solicitors  ni  ly 
he.  fixed  by 
agreement. 


Amount  pay. 
al)l(!  under 
agreement  not 
to  be  paid 
niitil  allowed 
by  taxing 
officer. 


nghts  or  S£irr^^^;!;;S**t^--untof,„rany 
the  client  by  any  other  pe.?o  r„i-  pi;  hi'f^'.i^^'^^i'^'-'^Wo  frona 
otlicr  person,  and  any  such  ntb,„  ,^  '  °  *"  t'i°  '^''^"t  by  any 
pnyab/e  or  reeoyerablS  T  im  to  ofCm  T'^'  r'^V"?  ^">'  ^^^J 
aaonlingtotho  rules  for  tlo  in  o  bein°^nf  'H'''^  ^  ^"^  ^axed 
of  such  costs,  unless  such  pLnn  b  ?  fl  """'^  ^"''  ^ho  taxation 
always,  that  the  client  S,^ E" ent^f  r'"':  ^'^•"-  ^'^  ^  P^«^'i<'«I 
.lot  1.0  entitled  to  recoyor  from  a  ly  of  e  "  ,i        ' ''^r'"'''^*  ^^I'^H 

(')  The  agroemeut  nnist  bo  .•signed 
W  both  pavhos.     AV    [.,-„■>,,  £r  ,, 

f>^  iQ.  B.  D.  72.;45i:;7;; 

Mt,L.  T.  TfiiSOW.'lt.'i.'il- 
hilwionncrcaso,  It  wa.s  held  (hat 
a  ilocumont  containing    n»,    tcr/ns 

a?reod„,.s,;,„edl,j.  the  solicitor  only! 
Jill  veihally  a;;sonted  to  by  tl  ,. 
r  ™t,  won,  not  sufK.0.  The- dicta 
"f  Lur,    (olrnilf/c,    in    tho  ca.se  as 

hat  1,0th  parties  must  sifru  tbeir 
■■amcs  ou  one  document ;  b„t  it  s 
:"»telthattf,is  cannot  b,^ 

Ml).      >»»«>  tinr*    77.,,. .; r        -r 

Ai 


SaA'ing  of 
interests  of 
third  parties. 


ud  examined  the  account  and  found 
It  correct,  will  not  suffico  /?;  .. 
/.,.,.„„„/,,,  (\v.  N.  1878    57   MR 


....    ^«.pcry/,,.s,,/,,.,  L.  J.,  7^7^- 

Amore  s,„'uature  to  an.  account. .... „r: 
■;"""!,'  II.  iunip  <;,irn  verbally  aLTued 
«v^':tog  that  tho  client  ^.ll'g  it 


An  agreenu 

client  to  charge-'  h'im 'n^th;,;;  jf  ,,^ 
lo.st  the  action,  and  to  take  nothing 
for    co.,ts   out  of  any    money     1   ? 
n»ght  be  awarded  to  iC  on   sue 
action,  need  not  bo  in  writin°      /,» 

thc'^M;','!'!  T'''°'\  "^  *''«  Court  as  to 
ngroem.M.t  cannot  be  re  fLd  bcfor« 
any  money  i.,  p„j,,(,,„  J.^r  it     °AV 

J>-j-^^:   ^^.  L.  J.,  C,i.    ,;;   p:,i, 


■   ^. 

1  .,■ 

■1 

.   : 

J  i'V 

?     ."' 

■  1 : 

f 

i. 
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Paet  I. 

Agi'oomeuts 
shall  oxcluJe 
f  urthor  cluima. 


Reservation  of 
responsibility 
far  ucgligoiice. 

Examiiintiou 
and  enforce- 
ment of 
agreements. 


Improper 
ai^reements 
may  be  set 
aside. 


^  greements 
may  bo  re- 


Solicitors. 

iiiont  more  than  tho  amount  payable  by  the  client  to  his  own  at- 
toruov  or  soli(utov  under  the  sauio. 

Seet.  (J.  Siu-'U  an  agruunient  yhall  bo  douniod  to  exclude^  any 
further  claim  of  tbo  attorney  or  solicitor  beyond  tho  terms  of  tlw 
a"reoment  in  respect  of  any  services,  fees,  charj,'esor  disbursements 
in  relation  to  the  conduct  and  completion  of  tho  business  in  refereiico 
to  wliich  tho  agreement  is  made,  except  such  services,  fees,  charj;c.s 
or  disbursements,  if  any,  as  are  cxpioisly  excepted  by  the  a-ree- 

Sec't.  7.  A  provision  in  any  such  agreement  that  tho  attorney  or 
solicitor  shall  not  bo  liablo  for  negligence,  cr  that  he  shall  be 
relieved  from  any  responsibility  to  whicli  ho  \\-ould  otherwise  bo 
subject  as  such  attorney  or  solicitor,  shall  bo  wliolly  void. 

Sect.  8.  No  (idion  or  suit  shall  be  brought  or  instituted  u]ii)n  any 
such  agreement  (//();  but  every  question  respecting  tho  validity  or 
effect  of  any  such  agreement  may  bo  examined  and  delenuiueil. 
and  the  agreement  may  be  enforced  or  set  aside,  without  suit  or 
action,  on  motion  or  petition  ()/)  of  any  person,  or  the  representative 
of  any  per.-,on,  a  party  to  such  agreement,  or  being  or  alleged  to  'lo 
liabl.!  to  pay,  or  being  or  claiming  to  be  entitled  to  bo  paid,  the 
costs,  fees,  charges  or  disbursements  in  respect  of  whidi  thi- 
agreement  is  made,  by  tho  Court  in  which  the  business,  or  any 
l)art  thereof,  was  done,  or  a  judge  thereof;  or  if  tho  business  was 
not  done  in  any  Court,  then  where  tho  amount  payable  under  tho 
agreement  exceeds  fifty  pounds,  by  any  superiiu'  Court  of  law  or 
equity,  or  a  judge  thereof,  and  where  such  amount  does  not  exceed 
fifty  pmui^l^'  ^y  ^^°  Jiii^g^  o^  '^  County  Court  which  would  have 
jurisdiction  in  an  action  upon  the  agreement. 

Sect.  i).  Upon  any  such  motion  or  petition  as  aforesaid,  if  it  shall 
appear  to  the  Court  or  judge  that  such  agreement  is  in  all  resiiects 
fair  and  reasonable  between  the  parties,  tho  same  may  be  enforced 
by  such  Cimrt  or  judge  by  rule  or  order  in  su<h  manner  and 
subject  to  such  conditions,  if  any,  as  to  the  costs  of  such  m  «ioii  o; 
petition  a-s  such  Court  or  judge  may  think  tit;  but  if  tlie  terras  oi 
such  agreement  shall  not 'be  deomcil  by  the  Court  or  judge  to  bo 
fair  and  reasonal)le,  the  same  may  be  declared  void,  and  the  Court 
or  judge  sliall  thereupon  have  ])ower  to  order  such  agreomewt  t«  be 
given  7ip  to  be  cancelled,  and  may  direct  the  costs,  fees,  charges 
and  disbursements  incurred  or  chargeable  in  respect  oi  tlu  muttor- 
included  therein  to  bo  taxed  in  tho  same  manner  and  acioiwliug  to 
the  same  rules  as  if  siu'h  agreement  had  not  been  made ;  aad  tte 
Court  or  judge  may  also  make  such  order  as  to  the  costs  <t  ami 
relating  to  such  motion  or  petition,  and  tho  proceedings  thereon,  as 
to  tho  said  Court  or  judge  may  seem  fit. 

Sect.  10.  When  the  amount  agreed  for  under  any  such  agi'oemeut 
has  been  paid  by  or  on  behalf  of  the  client,  or  l)y  any  person  charge- 


(wi)  This  applies  only  to  tlmt  part 
of  the  agienmeut  whieli  relates  to  the 
remuneration,  and  docs  not  pre- 
vent the  solicitor  from  bi-inging  an 
action  for  refusal  to  employ  him,  or 
to  allow  him  to  do  the  work  \>m- 
gu.nnt  to  au  asrreement.  (•"■•<  '■  ''  '/- 
liamK,  L.  1£.,'  10  Ex.  200;  14  L.  J., 


(/()  This  cannot  be  done  before  any 
money  is  payable  under  tho  iigri'i 
ment.  In  re  Alt.  cm/  s,,'  t,  f.  1870. 
1  Ch.  D.  .')7;J;  loL.  J.,  (  ii.  t;.  Til 
ap]ilieation  may  be  made  liy  sum- 
inuns  at  chambers,  so  held  by  Can. 
J.  nl  t'h..  March  20th,  KS81;  imdsw 
Mc  Liiri.s,  cited  ante,  p.  1270);  J"^' 
Act,  I87;j,  R.  39.    See  Chit.  V.  p.  32. 


Afjrccments  as  to  Costa. 


n 


alilo  with  or  ontitlod  fn  ,,n„  at. 

apphcution  by  tho  i,er.soii  wlio   ,?«  .    ^^        '  "  "^'i'f'""eut  may,  upon 

JiKl^o  that  tho  Bpioiil  eimn  sL    io    o   thl^l'^'''"  '"  ■1•^^■^  <-^»«'t  or 
ineiit  to  bo  ro-oi)cneJ  ro  nnn,.  1  "''  '^^'^***^'  I'oquiro  tho  n^roo- 

of  the  -^^ount  rocoivod  t  tho  at  o^;^v"^  S^^"' V' V"'^' l-^^^^^^ 
hnn,  on^..eh  tonns  and  "onm^TSS^^:;^]^^ 

ofl!SiS'r:J^i;Sn!iSnS/:j.^y^-*r^^-"i-^ty 

liny  porson  or  persons  whoso  o^t.?f.  ^'''  '  °''  °*  •-•oinnuttoo  of 

^ith  the  amount  l-ayabTo  undo  .th  -^^'i^^'^'^^^"^'^  ^''  <^J^'"goabL 
of  such  amount,  tho  agroon  S  sb  11  ,  "F^^"^^"*'  "i"  ^V'ith  any  j.art 
the  taxing  ofliccr  of  "a  G  ut  Jru  .^'^'TC'™*  ^'°  ^'"^ 
asreoiuont,  and  .such  om,.v  JS^^Z^^^^^^'^  to  enforce  tho 
.luial  ow  anj'  part  thereof,  or  niav  ro<m^ .  '  r^"  •^^"^°'  ''""l  "L-iy 
or  a  judge  to  be  taken  thereon    v  wl  "  '''?'^:^'ti""  of  the  Court 

.ach  case  tho  client  pay^Sr^te/'"''  "''  ^T^'^""^  =  "-^'"^  if  "i  'iny 
able  under  tho  agreement  wmln  li  "^'  ^xirt  of  tho  amount  pav- 
oliicer  or  Court  or  iiuC  -'s  ,W  •  V'?  P'T'^'^^  ^iHowanco  of  sitch 
to  account  to  tho  X^^^^tl^  1 1^'"  \  ''^''''  "*  -^^  thS 
tho  auiount  paid,  or  with  a,u'  part  ZuT'P'  't.  ^■^'"«<^''  ^'ith 
charged;  and  if  in  any  such  ease  tL./f'  ^°'"  ^'^^  ""'"^'rrt  so 
payment  without  sucli  aUowaneo  any  Co  nT"/-  T  '"^^"^"^'  '^^"^^^pt 
junsdiction  to  c.forco  tho  agiJ.emeSav  -fT^f?  T";!^'^  ^^''''^'^ 
to  refund  tho  amount  so  received  Wl,f^ '    ,  *  *,^'"^'  ^'^^  "idor  him 

^ect.  11.  Xothingin  tii  s  Act  eonf^,?    1  ''^^^}'}^^  agreement. 
TaMty  to  any  pui4aso  by  a    aSS  "v  oS'  '    t  '""•  ^"'^"^  ^°  ^^'^ 
or  any  part  of  tho  interest,  of  his  clLft^•,?    ^^'"v"'  "'  .*'^«  ^"t^'^^t, 
contentious  proceeding  to  bo  brn  ■  If      ""'^'?^"t'  'Action,  or  otho< 

Tnliditytoa/.yagroem''entbywhLhSatt;,r?;'"''''"\^^^^  "^'  ^^  ^'^^J 
■'•""Ployod  to  prosecute  any  suit  or  nnK  ?^'"':'"'''^it"^'^etahiod 
-y  u.  the  eye.  t  of  suceeS^K^j^^i^J^'i^^.P^PJ'^^^te.  for  payment 
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Chap.  \lii. 

opened  after 
l«iy>'icut  in 
special  cases. 


I 

)l 


Prohibition  of 
certain  stipu- 
lations. 


,.^eet.  12.  Notliing  in  this  Act  co,   .iY,     1  ^T  " ''  Pi'occeding  (0). 


'^position,  contrad;,  sottlemenrem7vPv'.r''"f'r''  ^''^tidity  to' any 
transfer,  which  may  bo  void  or  irU^  n  ^  -'^l '^^^"'"'J'-  ''c'llinf,',  or 
"'  ankruptcy,  arr LgeS  or  c  inT''''^  ""  ^"^'^^00  or  cred  tor 
'■i  1^^^^  relating  to^Sniy  ^  ''^'°°'  ""^''  *^'  P^'ovisions 
-St';tc^1?";^^;;;S^^^3;;j;- solicitor  has  made  an  agreement 
'K^has  been  cloiol^Jirittonr!"  °/  *^^«  ^^^t'  ^'"^  -  '- 
went,  an.l  befor.3  the  agi^een  o     h  '  i-  '"1°'  ''"'^''''  "'*'  "Si'ee- 


Not  to  give 
validity  to 
contract.s,  &c. 
which  may  ho 
void  iu  liank- 
ruptcy. 

Provision  in 
case  of  death 
or  incapacity 
of  tho  soli- 
citor. 


mill  titie  to  certani  i)roi)yrtv  toi-  -1 
at  value   ot   tho    property    which 

ht^theeventofnoproporCbdns 
-. .tho  solicitor  shoula,*,?iv?li. 


Court  nitinwted  Cat  „  o,)Vn  !',..'.  ''^ 
agJii'menttoiw  fouri)Prf.Bnf ""  ^" 
"dssion  wtis  valid.        ^     ""•  '""■ 


K 


Ml   i  ;, 


!<i 


iin^WS^fl*'-'^'. 


If 


'>  ."h 


V\ 


'■•-I 
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Patit  I. 


As  to  chaiigo 
of  solicitor 
nfter  agree- 
meut. 


Agreements 
shall  be 
exempt  from 
taxation. 


Security  may 
be  taken  for 
future  costs. 

Interest  may 
bo  allowed  on 
taxation  in 
respect  of  dis- 
bm-sements 
and  advances. 


Taxing  officer 
to  have  regard 
to  character  of 
services. 


BoUcitors. 

application  mavbomado  to  any  Court  wlucli  wouia  Lave  jnris.ll.tij.M 
to  examiuo  and  fuforcc  the  a-iccnnent  by  any  party  tli.'r.'  ...  or  by 
tbo  reprcsontativos  of  any  snch  party,  and  such  (  ourt  Khali  tluT,,- 
nnon  have  tho  Banio  power  to  cuforco  or  sot  aside  such  agrocnu.ut, 
BO  far  as  tho  sanio  may  have  boon  acted  upon,  as  it  such  deatli  or 
incapacity  had  not  happen.-d;  and  such  Court,  if  it  shall  deem  ho 
affreemeilt  to  bo  in  all  respects  fair  and  reasonable,  may  or.lor  the 
amount  duo  in  respect  of  tho  past  performance  of  the  a-recm<;nt  to 
bo  ascertained  bv  taxation,  and  the  taxing'  oihcer  m  ascertainnii; 
Buch  amount  shall  have  ro-ard  so  far  as  may  be  to  the  terms  „i  th. 
aKieement,  and  payment  of  tho  amount  tound  to  be  due  maybe 
enforced  in  tho  samo  manner  as  if  the  agreement  had  been  coiii- 
pletelv  performed  by  thi^  attorney  or  solicitor.        ..,,,,         , 

Sect  14  If  ai'terany  such  aj.'reement  as  aiorosaid  shall  have  l)Oen 
made,  the"  client  shall  ehan-e  his  attorney  or  solicitor  before  the 
conclusion  of  tlie  business  to  winch  such  a,i;reement  shall  ivlnb, 
(which  ho  shall  be  at  liberty  to  do  notwithstandniK  sucli  a-reement) 
tho  attorney  or  solicitor,  party  to  such  a-reement  shuU  be  .Ir.m,  ,1 
to  have  become  incapable  to  act  under  the  samo  within  tlie  meaning 
of  section  thirteen  of  this  Act;  and  upon  any  order  bem,-  made  ter 
taxation  of  the  amount  due  to  such  attorney  or  solicitor  in  iesi„Ht 
of  tho  past  performance  of  such  a-rcoment,  the  Court  shall  diiyct 
tho  taxiu'^  master  to  have  regard  to  tho  circumstance  under  wluch 
such  change  of  attorney  or  solicitor  has  taken  place;  ana,  iiiion 
such  taxatfon,  the  attorney  or  solicit.u'  shall  not  bo  deemed  entitled 
to  the  full  amount  of  the'  remuneration  agreed  to  be  paid  to  him, 
unless  it  shall  appear  that  there  has  been  no  default,  negli-enco, 
improper  delayer  other  conduct  on  his  part  affording  reasomiblo 
ground  to  tho  client  for  such  change  of  attorney  or  solicitor. 

Sect  15  Except  as  in  this  part  of  this  Act  provided,  tlie  bill  ot  nn 
attorney  or  solicitor  for  the  amount  duo  under  an  agrreuient  (y.) 
made  in  pursuance  of  the  provisions  of  this  Act  shall  not  be  subjrct 
to  any  taxation,  nor  to  the  provisions  of  H  &  7  V.  c.  7.1  an.l  tio 
Acts  amending  tho  same  respecting  tho  signing  and  delivery  ot  tlio 
bill  of  au  attorney  or  solicit,  ir. 

Part  II, — Oeneral  Provisions. 
Sect.  10.  An  attorney  or  solicit.)r  may  take  security  from  his  clit^nt 
for  his"  future  fees,  charges  and  disbursements,  to  be  asceitaiuod  by 
taxati.m  or  otherwise.  .u     +    v„ 

Sect  17.  Subject  to  anv  general  rules  or  orders  h.n'oatterto  bo 
made,  upon  every  taxation  of  costs,  foes,  charges  or  disbursoinciits, 
tho  taxiii"  oflicer  may  allow  iptcrest(7)  at  smh  rate  an.l  troin  such 
time  as  ho  thinks  just  on  moneys  disbursed  by  the  attorney  or 
solicitor  for  his  client,  and  on  moneys  of  tho  .dient  in  th.^  liiiiuls  nt 
tho  attorney  .>r  solicitor,  and  improperly  retained  by  hiia  ^r). 

Sect  18. 'Upon  any  taxation  .)f  costs,  the  taxing  oihcer  iimy,  in 
determining  tho  remuneration,  if  any,  to  be  all.nved  to  tho  att.ivney 


(p)  See  Jio  Lnrin,  ante,  p.  12". 

(o)  See  llartland  v.  Murrcll,  43 
L.J.,  Ch.  94.       .       ^     ^ 

(r\  The  stntiite is  not  retrospective, 
so  t'iiat  inten?st  cannot  bo  allowc.l 
under  tho  section  on  disbursements 


made  before  .July  lltli,  1870,  wlieii 
it  passed  :  Ifard  v.  F,;in\  !•')  Ch.  D. 
1.30  ;  49  L.  J.,  Ch,  057.  Tliis  spction 
is  not  applicable  to  accounts  hctwocn 
the  country  solicitui'  and  his  iu«u 
agent  (10). 


JieJii'ertj  of  Dm  of  Costs. 


or  solicitor  for  his  RnmVnc    i 

.ulesor  o,.clorH  horouftorto  b^umJo'^th^ii',f  /",  ""3' S<^«"'al 
spon.sibihty  iiiTolvod.  '  ^"  *"°  ^"^^ll.  labour  and  ro- 

papnJnt' of  It'iu'anr-uif  an.1  °'  T^*^^':  ^^i'"  l^'^vo  boeu  mailo  for 

(Icnoo  or  or.lor  to  revise  sue  sal  laS  tZro,''^"''^'''  ""''^'^-  ^^^'^J' 
ciitorco  .sucli  docroo  or  ord(T  .,i  so  n,,  f ''^''"P"'i  to  i.r.j«ecuto  and 
as  any  suoli  abatement  shaU  1       ^^'S  ^^"'^  t^"^°  to  time  as  often 

froncral  order  nmdo  in  ])urduunc(^,f  Irl  /•  ^- ^- ^^)' '^"d  the 
reference  to  tl.e  romuneriti  m  but  t]  o,n'.,  • ""'  Pi'ovis/ons  witli 
renu.neration  in  conveyanci,  I'  ai  1  do Tnf  ^J'''l'\'i'^''"  "'^"^""^'1  to 
uess  ni  any  action  or  (■onteni"ous  ,S,  '^"ot-'t.  the  costs  of  busi- 
nccessury  to  ,I„  n,oro  than^efS  ?«  p  f'^f'^  '^  '^  ^^''''^^^''^  "Q- 
.0  delivery  of,  and  also  tlio  h^JL    '  f,'  ''^J. ?^'"^^«^,?^  is  ,na 


lai 


Cjiat.  VIII. 


Keviviil  of 
onliT  fur  jiuy. 
ineut  of  costs. 


Kemunoration 
Act,  1881,  and 
rules. 


the  delivery  of,  and  also  tlio  ta\-it.-on  Lfi"  '   '  ^^'^'^'^sion  is  made  for 
on  private  l^ills  in  ParliamcJit  0       '  ''''"'"''^  ''*'  '^'"'^  ^^  ^^^ts 

Xution  of  costs  for  l',v>l.o*^  u„_-     _  __    _ 


As  to  taxation  of  costs  for  l'7v>lio<.«  u     • 

As  to  taxation  of  costs  for  jli.t '  t^'-  "^  "'"^  -<5- 
.^.  13,  and  28  L.  j'T^M  ^gl  ""''''  '''  ^^  ^  ^2  V.  c.  108, 


77, 


Costs  on  pri- 
vate bills  in 
I'arliament. 

Probate. 
Divorce, 


(c.)  The  Delivery  of  the  Bill 

lltrln^  V"  any'sofie^tirTS'  b^^  lIsiTufo;.*^'*, ""  '''f  "^  '^^'^  ^^-'ty  for 
assignees,  for  tlio  recovery  of  am-  foes  T' "'^'?"/'^^'''^*«r«  o^'  ''^'^'^ry  before 
i"r  any  business  done  by  hi^„  ,  „?  \ho  '  '      T-^'""  f  di^^^»i'«oments  '-^^"on. 
month  after  the  deliytly   i      Ml  of  S' ■°'' "\""°'''^'^'"''"'(») 
bursemonts,  to  the  party  charleablo  tiiht     T'-  "^'^f'^  ""'*  f'^'"^- 

certain  circumstances,  to  autl  oHxo't be  ;i?  '"'  ^'  ^-^'  ""  "))'  ""'I^r 
before  the  expiration  of  sS  tkilo  '^o^nnenceinont  of  an  action 

J.b:rm^^^-^g;y--^^^^roas^^^^^^  ,^,,^^ 

to  all  foes,  charges  and  disbursements  for  !";  '•"'''  ^\  ^'^^\  °^t°'"l«  l'usi,7ess  or 


OSco  May  ,m  the  Law  and 
Practice  in  I'urlian.cnt,  as  to  tl  n 
*!oo   taxation,  ^-c.     >.v'A7w/i 

;^.c™™inoJo/boi(;a::- 

r-"^^;^''^t"  award  costs:  30  & 
r  ■HMK  Committees  on  Hills  eon- 


fiming  provisional  orders  to  award 

Q  (^)  Pm-ker  v.  Gill,  5  D.  &  L.  21, 

-il'l  ^oe  'Vw//-/,  V.  /)/wrv,  4  Ex  30  • 
/ 1).  &L.78:  19      .1    Vv  fin.  ?;    7    ' 

M<niu,^)'j,     \    17  ?v-W«'- 

Dl'iii.fjff    „       1  ''  ^^''ci'o  the 

,  ,      ,  •'   •^,  ""    ■'    ■•'  soujri.t  to  re- 

Z^7         '''?'     'lolerk  to  improve. 

ment  commiss.  .nrs  under  a  local 
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Tabt  I. 


i-,     t 


Agency  busi- 
ness, &c 

Form  I  ■ 


or  not.  It  thovoforo  extonxls  to  convoyancinpr  Immness.  It  ^^^f-s 
not  apply  to  husinoss  dono  othorwiso  than  an  ii  solicitor  (u).  A  hill 
of  fops  and  charges  of  a  steward  of  a  manor  who  is  a  solicitor,  but 
is  cnmloyod  only  for  tho  purpose  of  propaiing  a  surrender  luul 
admittance,  &c..  of  a  purdiasor  to  lands  hold  of  the  numor  in  u. 
character  of  steward,  is  not  within  tho  Act(^);  nor  is  a  hill  lor 
business  dono  by  a  solicitor  as  an  advocate (<»).  But  wh.'io  one 
solicitor  requested  another  to  look  up  some  old  deeds  in  the  posses- 
sion  of  tho  latter,  and  ottered  to  pay  his  costs,  it  was  held  that  these 
costs  were  taxable  (/-)■  A  distinct  claim  for  money  lent  by  a  soli- 
citor was  hold  not  a  "  disbursement"  within  the  loriuor  Act,  2.  b.  •>, 
c  ";i(c)  nor  was  a  claim  for  money  paid  by  hun  m  consequence  ot 
his"  uudortakin-  to  pay  the  debt  and  costs  (,/) ;  but  a  claim  for 
money  out  of  pocket  expended  by  the  solicitor  m  tho  course  ol 
leal  nrocce.liuL's  was  (<■).  Theso  decisions  would  ajipear  to  apply 
to" the  present  statute.  Where  a  solicitor  has  a  claim  against  his 
client  for  business  dono  or  money  paid,  not  r(Hiuiring  the  deliveiy 
of  a  bill  before  action  brought,  and  another  claim  ior  business,  iVc, 
■which  requires  such  delivery,  ho  may  recover  tho  former  witlimit 
delivering  any  signed  1  )ill  (/).  Tho  Act  applies  to  a  solicitor  s  bill 
for  agency  business  (,*/).  ,     ,  .„    ,      n  i         -i.^      • 

The  2  (}.  2,  e.  23,  required  that  tho  bill  should  >o  written  in  a 
common  legible  hand,  and  in  tho  English  tongue  (except  law  terms 
and  names  of  suits),  and  in  words  at  length  (except  times  and 
sums)  Tho  12  G.  2,  c.  13,  s.  5,  allowed  of  such  abbreviations  us 
wore  commonly  used  in  tho  English  language.  The  (i  <t-  7  V.(.  73 
does  not  expressly  require  (A)  those  formalities ;  but  it  will  Im 
prudent  to  kcej)  them  in  view,  and,  at  all  events,  to  use  coininun 
and  intelligible  language  and  abbreviations.  Lumping  the  items 
together  would  not  bo  proper  :— they  should  bo  stated  in  detail  (i). 
It  is  not  suthcient  to  charge  the  costs  of  an  action  brought  by  the 


(ii)  In  re  Iiidcnviefc  (C.  A.)  2.") 
Ch  t).  279;  50  L.  T.  221 ;  32  \V.  K. 
584. 

(':)  Allen  v.  Jl,lyi(l(j(\  In  re  Ward, 
5  Le.av.  101 ;  la  L.  J.  Ch.  15.) ;  8 
Jur.  135:  Re  Osborne,  27  L.  J.,  Ch. 
632  ;  4  Jur.,  N.  S.  290,  where  soli- 
citors wore  emploved  as  eloctioii 
agents,  and  it  was  lield  under  tho 
circumstances  that  their  bill  was 
tnxahlo.  See  also  iiV'  Jones,  L.  K., 
13  Eq.  3.3G;  41  L.  J.,  Ch.  307:  Ite 
Oliver,  30  L.  J.,  Ch.  201,  whore 
solicitors  were  so  oniployed,  and  it 
was  held  that  their  hill  was  not 
taxable. 

(a)  Jto  Simons  or  Stmmon/ls,  I 
D.  &  L.  500;  14  L.  J.,  Q.  B.  41. 
Since  15  &  10  V.  c.  54,  s.  10,  a  solici- 
tor cannot  appoint  another  to  act  as 
advocate  for  him. 

{11)  lie  llowen,  41  L.  J.,  Ch.  327. 

((■)  Ilemminfi  v.  Wilton,  4  Car.  & 
P.  318:  Smith  v.  Tdi/lor,  7  Bing. 
2.')0  :  5  M.  k.  P.  CO  ;  1  Dowl.  212. 

(d)  I'rnt/iero  v.   Thomas,  0  Taunt. 


190;  1  Mai-sh.  539;  see  Spamu'v. 
Johns,  3  M.  &  W.  COO;  0  Dowl, 
554. 

((■)  Per  liaijley,  B.,  Latham  v. 
lUde,  1  C.  &  M.  128;  1  Dnwl.M: 
S.  C.  nom.  Ili/dey.  Latham,  3Tjrw. 
143. 

( /■)  Moivbray  v.  Fleming,  11  Kiwt, 
285:  Wardtc  v.  Meholson,  4  B.  & 
Ad.  409;  1  N.  &  M.  350:  ll'alltrv. 
Laei,,  1  So.  N.  R.  180 ;  1  M.  &  0. 
54;' 8  Dowl.  .503. 

(y)  Smithy.  y^fHics, auto,  131, u. (.'•): 
Jliilinii  V.  CopjMiek,  1  Ex.  15;  16  L. 
J.,  Ex.  205;  5D.  &L.  120. 

(//)  Rei/nulds  v.  Caswell,  4  Taunt. 
193.  The  ahhrevintions  "dcclon., 
aTit.,  confe.,  atty.,"  have  been  held 
good :  Fraud  v.'  Stillard,  4  Car.  & 
P.  .51. 

(0  See  lie  Tilleard,  32  Buav.  4,6; 
32  L.  J.,  Ch.  705  :  Jlait/h  v.  ()m% 
7  El.  &  Bl.  578:  20L.  .1.,  Q.  B.  17: 
L'e  Forster,  1  L.  T.,  X.  S.  KiO,  as  to 
stating,  where  a  deed  is  charged  for, 
the  number  of  folios  in  it. 


^'fircry  o/  mil  „/  Co.sU. 
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I       f  1 1 


iK,  ,i,iiv„,,,i  ,.h,„»  i,™!?',';,,",  '  ™r»:     ™ »"  ""'J 

niorcly  a  Kill  coiitu  niii"  Uw  ih.i„« .  ,  fV.        t  '^™'  ™'l  "ot 

iutluMlatoofuny.       [;,it"^^^^^^^^^  /)•     A  mistake 

p.  lo4.)     It  sooiiiH  that  it  ouL'ht  to  am^'^vZ    \l    v        \  -AV'  '"'■*'- 

solicitor  sooks  to  rhavKo  tl.n  p  rsonTl    n   1^    •        f  1"^  '*  ^'^^^*  ^lio  Stating  person 

bhows  who  is  .•harccd  f„)      A  l^i  .  l.T''  l'^"*''''  "'"'  tho  hittor 

and  Hull  liailwav.  to  febort  I   u  t:^"    '  Nor  hampton,  Lincoln, 

to  (■har;ro  a  mana>inff  .Sm  n  t  .o    „  m^\        tT' '  '''''''  ^^'^'^  ^^fficiont 

tho  bill  f  ho  Court  in  wh"S,  tlo  b,  ?.      ^''^"     ^\  "  P'^'^P"'"  *"  ^^"*"  i"  ^^^mo  of 

tbo  cause  or  cansos,,]moiVrob^^^  *^^  ti"«  "t'  ^'""^^''■"l 

to  i.roceo(lin-.s  in  tho  Hi  iT\^,,  f "  f  t    ^?"H"'1 '^™'^  aj-plicablo  ^'^"^e- 

any  statomorit  whe  obv  itc  i      1  /'  //'"^'T' >''*  t'^  ""t  contain 

bu:.in,  S.S  was  tran.ac?oc,   l  is  to  bo  nromull"}  f '^'^  ^'""''^  ^^° 

with  tho  Act,  unless  th^  V^rty£ZTlZf^      ^"^  "  complianco 

further  inlbrmation  was  ,nrticJaivronnL?r°  J  ^''°^'''''  ^^^^  ^'^Y 

tion,  or  shows  that  tho  n  mo  of  tfio  X^^^^^  ^axa- 

tho  business  was  done  wSS  mSv  havoW*  "i"  ' 'Z^  'V^''^ 

At  ail  events  a  bill  is  sufHdtnUHt^nn  1  i      fu  "^  \"°  .^°  ^™  ('')• 

^^0^  it  in  what  (Wg^-j^a^^^^  ^ZsSX* 

.nV'n"'  ''•  ,^''''>'"''.  2  Car.  &  P. 

647;  29  L.  J.,  C.  P.  370,  where  a  bill 
of  costs  charging  a  sum  as  per  agree- 
ment wiHinut  giving  tho  Items  was 
lickl  nisufficiunt.  See  also  irUhiiixo)) 
V.  Smin-t,  ,33  L.  T.  r)73  ;  24  W  U  4') . 
Hearth  v.  Rutland.  L.  1{.    1  C  P  'c4">' 

(/)  WMr  V  /,„.,/,  1  Sn.'  N.  U. 
ISb;  1  M.  &  (!.  54;  8  Dowl.  SC'i  • 
imt  V.  rw/w/«.,  1  H.  &  N.  837;  2G 
L.  J.,  Lx.  134. 

(w)  «'(««»(«  V.  Barber,  4  Taunt. 

Jf  r""",,'^    ■^^-..^^y".   1    Jones, 

B  33?  ''"*  '  ^^  ^-  '^•'  ^• 

(o)  %/•)/•  \.  ITodson,  3  D.  &  L 

II');  XWM  V.  lioiirls,  11  Ex   41  •  '>4 

u'i"  ^"^  '-'a^'''0'-o  «"■•  party's  name 
«a  ouly  on  the  ouveloiio,  aTid  it  was 

6H  &\.  083;  30  L.  J.,  Ex.  212. 
'j^-^\X''!i^-  ^.''''I'l"'   10  Q-  B. 
y-  B.  338 ;  13  Jur.   G81  :  M„nf  v 
A«;^^/',4H.&N.324;  28  L  J.   E.x.' 

MUX. 

(?)  See  Sargent  v.  Gannon,  7  C.  B. 


- 

!:j. 

^f      '\ 

"  / 

V  i 

;• 

It2;6D.&L   coi;  18  L.  .T.,  C.  P. 

(r)  C'f-e  y-J'Mm/,  1  El.  &  Bl. 
ji> ,  17  Jur.  137  ;  22  L.  J..  Q.  B  90  • 
to:e/is  V.  (Irahnm,  12  C.  B   308  •  91 

LJ.,O.P.20G   AstothefonnSbfl 
delivered  under  0  &  7  V.  c.  73    sea 

i  "\^  L   COO;  10  Jur.  id;  j.;,,,,//, 
W<  V.  J/„o,,,  15  M.  &  W.  54f;:  4 

A;  W.  843  :  4  D.  &  L.  109  ;  17  L  J 
Ex   IGo:  .SarffoUy.  G,r„>w>,,  supra'l 
J/aiffky.Ouse//,  7  E.  &  B.  578  •  ofi 

h  Jv  ^o-  ?•  217-  Sec  j{o.,  V.  r";.,;,,. 

Rx.)  3  Jur.,  N.S.  034;  20  L.  T 
loO,  whore  It  was  hold  that  it  must 
appear  from  tlio  bill  whether  tho 
business  was  done  in  a  Court  of 
equity  or  a  Court  of  law. 
A-')-l'//''>-'Wi  V.  Jlo,/„fo„,  supra: 
Jlar/ufda/o  y.  FaHner,  supm:  I'ar. 
gent    V.    Oanuon,  supra:    Dimes  v 

lo  il  u.  ;)l;j;    19  i^.  J.^  q    jj    40-7 
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Part  I. 


When  bill 
dofectivo  in 
part  only. 


How  sigiicil. 


To  whom  and 
how  delivnred. 


Siilicitors. 

livored  his  signed  l)ill  of  costs  a  month  boforo  action,  but  merely 
mentioned  in  the  bill  a  claim  ho  had  for  some  extra  costs,  witliout 
f,'iving  tho  items  "f  the  sumo  ;  tho  taxed  costs  and  other  itonis  were 
l)ro]>orly  stated  in  tho  bill,  but  not  tho  claim  for  tho  extra  costs  :  it 
was  held  by  tho  Court  of  Exchequer  that,  as  to  tho  extra  costs,  tlio 
bill  was  not  a  bill  within  tho  statute,  and  beinj?  bad  in  part  was  Lad 
altorjethor,  and  tho  plaintiff  was  not  entitled  to  recover  any  part  of 

itm. 

The  bill  must  be  subscribed  with  tho  proper  hand  of  tho  solicitor 
(or,  in  the  case  of  a  partnership,  by  any  of  the  partners,  oithor  with 
his  own  name  or  -.vith  the  name  or  stylo  of  such  partnership  (»^  ), 
or  of  his  executor,  administrator  or  assignee  (.r),  or  it  must  be  in- 
closed in  or  acccmipaniod  by  a  letter  subscribed  in  like  manii'v, 
and  referring  to  the  bill.  A  bill  signed  by  a  clerk  cannot  bo  ,-u.d 
on(.v).     A  person  to  whom  the  solicitor  has  assigned  his  costs,  ami 


who  has  given  notice  to  the  client  of  the  assignment,  may  effectually 
deliver  a  bill  accompanicid  by  a  letter  signed  by  himself  (x). 

The  statute  requires  tho  bill  to  be  delivered  to  tho  party  or  partiis 
to  be  charged  therewith  [x],  or  it  may  bo  sent  by  the  post  to  or  Irft 
for  him  or  them  at  his  or  their  counting-house,  office  of  business  (-(), 
dwelling-house  {b),  or  last  known  place  of  abode  (c).  _  A  delivery  i  if  a 
bill  to  one  of  several  persons  jointly  chargcablo  with  it  would  i-i 
general  be  a  delivery  to  all  {d).  In  an  action  by  the  solicitors  df  a 
l)roposod  railway  company  against  A.,  a  member  of  the  inovisimial 
committee,  for  work  done  by  them  for  the  company,  before,  wliilst 
and  after  A.  was  a  member,  a  delivery  of  a  signed  bill  addicssod 
to  tho  committee,  to  B.  an  earlier  member  of  the  committee,  at  liis 

tlaco  of  business,  and  containing  some  items  incurred  before  A. 
ccamo  a  member,  is  not  a  sufTiciont  delivery  to  charge  A.  (< ),    A 


(A  Pii/ot  V.  Cadman,  1  H.  &  N.  837 ; 
2<j  L.  J.,  Ex.  134  :  Ivimcy  v.  Mai-hs, 
gupra,  Bed  qiiicro.  Sec  Coohe  v.  Gil- 
htrd  and  Itdujh  v.  Omti'ij,  supra,  in 
which  tho  Court  of  Qucon's  Bench, 
agrociuK  witn  the  Court  of  Coniniou 
Pleas  in  ll'iilkr  v.  Lnc;/,  sujira,  de- 
cided that  a  hill  is  iint  defective  al- 
together by  reason  of  some  of  tlio 
items  in  it  being  improperly  stated  : 
and  HcoI'i/i/riinv.J/iir/ifr/t,  '.)  L.  T., 
N.  S.  288;'12\V.  K.  5i;q.  U. 

(k)  See  Vtrcii  v.  Scd/cx,  2  Dowl., 
N.  S.  304,  decided  uuder  2  U.  2, 
0.23. 

(j)  Irffh'  V.  McCutchan,  12  Q.  B. 
D.  518;  63  L.  J..  Q.  B.  311,  assignee 
in  writing  ;  I'eittey  v.  AniitriillKr,  52 
L.  J.,  Ch.  307 ;  48  L.  T.  UG4,  linn 
taking  over  business  ;  cp.  I'i/i/rim  v. 
UirchJ'itt,  suvra. 

(y)  Alien  v.  Murphy,  9  Ir.  C.  L. 
30o. 

(z)  See  Painter  v.  Lhiscll,  8  ,Sc. 
453;  8  Dowl.  250.  See  per  /my/, 
M.  R.,  Itc  Grioid'i  Sf  Co.,  17  Ch.  D. 
at  p.  113. 

(/.■)  .So.fi  Jlhiuli/  Y.  Ik-  niimh.  G 
C.  B.  G23;  (ID  "    i.  412;  18  L.  J., 


0.  P.  2,  where  the  judges  diffend  in 
opinion  whether  tho  delivery  of  ii  IjJU 
at  tho  oflieo  of  a  xa'ovisional  coin- 
mitteo  of  a  railway  coiniiauy.  iit'tir 
abundoiimcnt  of  the  sdiciuc,  was  a 
delivery  at  the  oflieo  of  business  of  tho 
defendant,  who  was  one  of  the  com- 
mittee: JldHbiH'i/  V.  riiij)ji!<,  l(i  (i.  D. 
504,  affinned  in  Ex.  Ch.,  Id.  ."lU: 
Spytr  V.  JleriKiril,  8L.  T.,  N.  S.  ;i'JO, 
where  the  bill  was  left  at  ii  jilieo 
where  tho  client  directed  coinnnuiica- 
tions  to  bo  addressed  to  him. 

(4)  See  Mdciireqw  v.  Kilbi,  o  Ex. 
704  ;  G  D.  6c  L.  035. 

((■)  In  Miicynyorw  Ki  i/y,  is  L.  J., 
Ex.  31)1,  delivery  of  a  bill  to  client's 
servant  was  hehl  good. 

(</)  Mdiit  V.  Siiiii/i,  4  H.  &  X.321; 
28  L.  J.,  Ex.  234 :  Vroivikr  v.  .Wi,, 
1  Camp.  437 :  Fincheit  v.  lluwe,  i 
Camp.  277 :  Oxeitlidin  v.  Ltmoii,  2 
D.  &  R.  4G1 :  I'.qqinqton  v.  (.'nmkr- 
Mge,  1  Ex.  271;' lOL.  J.,  Kx.  JS3: 
KHelc\l  v.iSc/io/irM,  (jjuv.  Kl.V.t,  Q.B. 

(<■)  'Eilwdrtl'x  V.  ldich.s,,  OC.  Ii. ;J29; 
0  D.  &  L.  105  ;  13  Jur.  080;  17  L.J., 
C  P.  293;  l>"i(l)in'yy,  /'//;)//M,  siiim, 
n.  (") :  Uridky  v.  Amhii,  10  Q.  ii. 


\.  ' 
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^^^}S.:SS^Ply<^^  to  rocoivo 

changod  h...  solicitor,  tho  .ic./i  d    o  Z  ^71"^^' ^",'^"  "'^""^  t«ving 

CKMt  uiider  th,,  ionnoi  St  hih     f  *?  "*  "  1"''^7  was  ,Ioauo,l  sum 

wni.uffieotoloavoitatt  oe   [.  t^^^^^^^^^^^^^^  to  his  hands  /        J? 

1  IS  m>  objocti.,,,  to  this  t   wt    n    1    ^"•^^^"."^vn  nhieo  of  „bodo  ■  nu.l 

t.  «o  icitor(,).     AVhoro  a  lulUms  boon  ,  Ij    ^"T"  "'  ^^^^  timj  to 
y  both  (.f  tlw.  ,J,,,,  ,i.,v''*".(''0:  find, nust  bo  reckoned 


':';";-'H.n..n,.  thoa.tion(,r\\inT"^'^^"  ^'^^  '""1  tho  Sof 

JMine  a  solicitor  before  «  ,C-  7   r  ,  -, 

■fnro  the  expiration  of  the  nu.nth  ti.n  An/rT"''''**  Ws  action 
1  ''"^ewlin-s,  becauso  that  fact  ini^'j.;  ]  T'\  ''^^^^^^^  ^o  stay  tho 
Viuhvhere  (l<.ro,>,io,.+  ,.       ^"''^  "^l^"*  l""  pleaded  ns  ,.  ,!„#„./„ /T 


When  deli- 
vered. 


V"""  "^  t'lc  month  tlin  p/,    ,r'"-'-'''  "'«  actio 

i  '•";w.(hn-s,  becauso  that  fact  ini^'j.;  ]      T'\  ''^^^^^^^  ^o  stay  tt 

~  S?SS1:l;i:  ^s~^  ''^"S:iii,  £?  a 

ij;  ..ill , ...ft™.,','  rch  X''rr'  T™ "!'' »"«'  »f 


Non-dclivcry 
no  ffrouud  for 
staying  i)ro. 
ceedings,  &c. 


Proof  of 
delivery  and 
contenta. 


;!.HcUlK-con,„,ittoewhe,ul,Smt 

Ml  S- 'lit.'""' "'"  "^''-y -- 
'i^w  of  u  biiM,; , -'i.C-t^^^ 

-»«tOMvashc.iaiusumciJut         '"" 
UandseeUow.C.X.l'..  73,™- 


Ski  sr -3 '  *;^i^£ 

Uv  ^'""""-w,v.C7r„-X'4AIoore,4. 
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Paiit  I, 


Bill  may  bo 
jtroved  or  set 
oflf,  or  security 
for  sued  on, 
without  do- 
livery. 


Charpe  for 
dra^^mg  bill. 


Compelling 
delivery. 

By  the  party 
or  his  exe- 
cutors, &c. 
chargeable. 


Solkitort, 

(lolivcro;!  -was  not  a  hou^  fide  compliance  •\vith  the  Act  {acd.  37, 
ante,  p.  124:  and  sco  further /los^  p.  138). 

As  the  Htiitule  only  rc(|uiros  the  (Idivory  of  the  l)ill  in  order  to 
maintain  an  action  lor  it  (</),  a  solicitoi'  may  provo  his  bill  luidcr  u 
bankruptcy  (»•),  or  bo  a  poiitioninf?  creditor  (^),  -without  prcvidiislv 
delivorinf?  it.  If  the  cliont  gi  us  a  proniisisory  note  or  any  olhcV 
collateral  security  for  the  iiaymont  of  the  solicitor's  bill  of  costs,  ho 
may  bring  an  action  on  the  security  without  delivering  siuh 
bill(<}.  Also,  no  delivery  is  necessary  for  the  nurpose  of  setting  dif 
the  bill  in  an  action  brought  against'tho  sob,  tor  by  his  client  (/(\ 
But  the  Court  or  i,  judge  may,  in  any  of  the  above  cases,  orde.'  the 
delivery  of  the  bill  for  the  purjioseof  taxation,  as  in  other  cases  (.i\ 
A  solicitor  cannot  recover  on  an  account  stated  in  respect  of  thu 
bill  unless  it  has  been  duly  delivered  (//). 

No  charge  for  drawing  or  copying  the  bill  is  allowod  on  taxa- 
tion (z). 

(d.)  CompelUixj  Delivery  of  Bill. 

In  the  preceding  pages  wo  have  been  considering  the  case  of 
n  voluntary  delivery  of  a  bill  by  a  solicitor  in  order  to  lu'iiig  an 
action  on  it:  the  delivery  of  it  may  be  also,  in  most  cases,  coin- 
polled  («).  The  (J  .t'  7  I',  c.  7:f,  «.  37  {<iiiU\  p.  124),  expressly  eiii- 
])owers  the  Courts  and  judges,  in  the  same  cases  in  which  they  aio 
respectively  authorized  to  refer  a  bill  for  taxation,  to  nnike  an  onlcr 
for  the  delivery  by  the  solicitor,  or  his  executor,  adniinistrater.  or 
assignee,  of  such  bill  to  the  party  chargeable  with  it(//)  in  tlw 
same  manner  as  has  heretoforo  been  done  as  regards  such  solicitor 
by  such  {^ourt  or  judges  respectively  where  any  such  business  iiml 
been  transacted  in  the  Court  in  which  such  order  -  ade.    Inilo- 

pendently  of  this  enactment,  they  have,  it  see."  •oniiimn-Iaw 

jurisdiction  to  compel  a  solicitor,  as  an  officer  oi  ihe  Court,  to 
deliver  a  signed  bill  to  his  client,  or  bis  personal  representative,  or 
trustee  in  the  event  of  bankrui)tcy,  and  this  whether  the  busiiie,<s 
was  in  an  action,  or  not  (f).  An  action  will  not  lio  to  coiupi'I 
delivery  by  a  solicitor  of  his  bill  of  costs  (</). 


Q.k 

('•) 

(0 

210; 


{li)  Sco    Ilfirrisnn    v.    Tiirinr,    10 

•182  ;  IG  L.  J.,  (J.  B.  2!).'). 

Juf/.-c  v.  Xohs,  M.  &  M.  ;?03. 

/,'.!•  /).  J'ri(/('iii.r,  1  (Hyii  ifc  .T.  28. 

Jiff'ni/HV.  Ju-diin,  11  M.  ic  W. 
1).  ic  L.  62.  The  dofeiidiiiit 
might  ajiiily  to  tliu  Court  to  tax  the 
bill  nnd  to  stay  tlio  prnceedinfts,  on 
payment  into  Court  of  the  sum  found 
to  1)0  duo  on  taxiition.  See  per 
I'olluci,-,  C.  B.,  Id.  In  Jijl'ri'i/H  v. 
Evans  the  client  pave  a  promissory 
note  for  a  deiinito  amount.  It  is 
submitted  that  tliis  deci.sion  docs  not 
apply  to  the  wise  of  a  guarantee  for 
ail  indetinitc  amount. 

(«)  Jlmuu  V.  TihbiU,  11  C.  B., 
N.  fS.  85.) ;  31  L.  J.,  C.  V.  200.  See 
iier  J'(n/.( ,  B.,  in  Lis/ty  v.  Lazarus, 
2  C,  M.  ic  II.  007;  4  Dowl.  397: 
lliirrimn  v.  Turner,  10  Q.  B,  482; 


10  L.  ,T„  Q.  B.  20.5.  It  is  submittwl 
that  it  Would  bo  a,  jjooil  aiiswi'i' 
to  a  counter-claim,  as  di,stiiigiii,sli((l 
from  a  set-ofY,  to  plead  no  si^riiod  bill 
delivered.     See  post,  t'li.  XXI. 

(.<■)  Seo  ll'i//iaiiixv.J-'ri//.,  1  Doiin. 
19i):  Ihitman  v.  Jlirh/I,  1  Rsp, -Ht): 
Miirpa)/  V.  ('aiiiiiiii;liiiiii,  \  Aii.st.  \%- 
Tidd,  'Jth  ed.  333,  '334. 

(//)  Ilroiiks  V.  linckitl,  !)  (I  B, 
847. 

(.-)  .See  Jiiiivx  V.  litiliirts.  2  Dowl, 
374 

{a)  .See  Chit.  Fonns,  pp.  33-;i6. 

{b)  As  to  who  may  bo  sucli  iwrtv, 
see  jiost,  p.  110. 

((■)  Clavknoii  V.  Parhr,  7  Dowl. 
87:  ]:.r  p.  Arrutcsmith,  11  Vcs,  'HYl 

{(f)  Jtv  Spniirr,  Njkiinr  V.  Jliirl, 
51  L.  J.,  Ch.  271  ;  45  L.  T.  045,  C.  A. 


(ibtaiuing  a  tax 


Compelling  Delivery  of  mil. 


nth  it  Wltluil  tho  iru'im  .If,  ,,♦'  «1...    \  „i    i  .  .l  Z'.       ' 
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n..t  .ha.Wl.lo  ^vitI.  tho  1  1    o'ot  ?      rt^i/S';:  1"'^  "'  ''"'.^""''-^ 
i.i  sect,  an,  tho  Court  or  a  i^i.l4  my       ?.,.      '      l    -l'  "'  ""i"-'  """'^ 

of  tho  bill   upon  pay„,ont  urZ'J:^'^::^^^:^^^'^''^^'  "  ^"l'>' 

L.  .^^.h  pn-mout/iJi'  tho  oS't™;  to  k^^^rwl'TT* 
has  luatlo  such  i)avuiont  in  order  f/,  ,.„  ;  V  ^"  *^"""  lor  wliat  lio 
it;  and  tho  statLt^H  'o^  W^  n^  SaSo  .u2l o!  ^'^'V'f'r'"'^  *"^- 
the  coimnon-law  jurisdiction  tt  ^l^ilSt  to  o  S'^u'':fc^;;!;!?' 
that,  tho  application  must  h^Z^^^S^^^Sr^^  ImT 
obtaimn- a  taxation  of  tho  bill   and  n  hi,)    ,f  ni  1        '   *'"' 

bo  extcKled  beyond  twelve  c::tX  ™  'i.^  Z'^av  u;3nt""t 
sohcitorben.g  cnsultod  by  a  client  who  was  nder?  wV  r^ 
cnmuiallv  assauitunr  a  foin.ili.  r.iiii,]  ,.*■  *      i         """>  i  u  tnai^'o  ot 

theelient\w.  to  .  f  t L  bo^t  L«^^^^  ''^^  '5'"'" 

.andin,  that  no  account  oM^T ^Ll' .  J-^Lu  d  bo'k.^^  ^'lii;' 
dorod;  havnig  succeeded  in  nrocuriiifj  his  disci,  ,UT.  fiw.        •  -I 
uas  called  upon,  after  the  lapse  .,f  ifearlv  six  vonf!'  *,^",**V^^''tor 
l;.ll  of  costs;  thoCout^refusell  toirrte,^^  bi-Srl^S 

aspouitedoutinsect.  37(/i)   in  roforn  en  fn  fl,n        i-^-  "i' judgo  apphcation  to 
has  been  refused  a?  ^nltJi^S  S  M  b^;::;^'^*;^!^;;;? 

he  sohcitor)  (/..).     Tho  order  shouhl,  as  "oral    u  o"   L o  a  S 

E:;o?s.n,m  ^■-j--^  "---•3o'^r  tho'2ki^^;;,r3 

, 'l,l  I  nn    •  .•      *^'^  application  bo  made  after  pavnicnt  of 

foi  T^hicli  cannot  bo  niado  after  that  timoijmt    p    H2)      '^~ 


Tho 


(f)  See  faiDier  v.  Lea,  4  JI.  &  Gr. 
^J'|^^v,i<  L.r.Oot, and  Chit.  Fomis, 

C/')  Seo  r(»/«(r  V,  lea,  and  ife 
.Vjf7(»,  supra. 


(//)  lie  Vauii,  15  C.  B.  341. 
p.  Uu"'''^  'i"te,   p.  124,    and  post, 

(«)  Chit.  Forms,  p.  3;}. 

("•)  Seot.    4;3,   ante,    p.    12G.     Sen 
forms,  Chit.  Forms. 
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Order,  how 
complied  with 
aud  cufurcod. 


1 1 


I!    I 
II  ii  I 

•;iitf 


{•;Htf 


liL  i 

'It     ii  j 


5o/tcrtor«. 

statute,  it  will  be  soon,  authorizes  not  merely  tlio  taxation  and 
sottloiiiont  of  tlu)  bill,  but  of  tho  "  attorney's  (leniaiul  thoroon,"  m.d 
tlie  judye  will  by  the  order  reiiuire  him  to  give  credit  lor  iiU  .-inus 
of  uionoy  which  lie  may  luive  received  from  or  on  account  ot  h^ 
client  (/).  It  would  secan,  from  tho  wording  of  soct.  ;]7,  tliat  an  onli  r 
for  delivery  aud  taxation  cannot  bo  obtained  under  on(!  snnnuuiis 
tho  statute  seems  to  coutemplato  a  taxation  only  of  bills  di . 
livered  ()(()•    'J-'bo  order  should  bo  drawu  uj)  and  served  witinnu 

delay  ()0. 

Tho  solicitor  should,  within  tho  timo  limited  by  the  order  s.Mv.'d 
on  him,  deliver  his  bill  in  imrsuanco  of  it.  Tho  bill  should  in  luim 
contain  tho  ro(iuisites,  and  perhaps,  also,  it  sliould  be  signed,  as 
jjointed  out  antr,  ]).  13-1.  If  not  delivered  at  all  within  tlio  sjh;  ili,.  1 
time,  and  tho  delivery  be  not  waived,  tho  order  may  be  cniomd 
by  attachment  (c).  In  order  to  obtain  an  attachment,  there  shouhl 
ill  geiu'ral  be  a  personal  service  of  tho  order  and  a  iiorsonal  (li'inaiid 
of  the  bill  by  a  ])arty  authorized  to  make  it(/)),  aud  an  allidavit  o; 
such  service  and  demand,  and  of  tho  uon-deliyery  of  tiio  bill  ^7), 
If  the  solicitor  does  deliver  a  bill,  but  not  in  strict  compliance  with 
the  order  either  in  its  form  or  otherwise,  than  a  fresh  order  should 
bo  obtained,  compelling  him  to  deliver  a  ])ropor  bill ;  and  in  suuh 
case  the  judge  would  most  jjrobably  order  him  to  pay  tho  cnsts  cit 
tho  application,  and  impose  such  terms  on  him  as  the  case  iiii::lit 
require  ('•'*  It  may  be  as  well  to  add,  that,  if  tho  (U'der  be  for  tli" 
d(divcry  of  a  bill  generally,  for  business  done  by  the  solicitor,  n<it 
specifying  any  particuhir  business,  a  bill  delivered  under  such 
an  order,  without  qualificatit)n,  would  probably  be  considered  a- 
cstojijiing  tho  solicitor  from  afterwards  setting  up  a  claim  to  any 
other  business  done  by  him  as  such  (s).  An  actiou  cannot  l)e  luuiii- 
tainod  for  disobedience  of  tho  order  (<). 


(!)  In  some  cases  lie  miglit  refuse 
tliis:  SCO  J{(iiiilf/l  V.  Ih>/,  4  Dowl. 
C82,  post.  See  form  of  order  for  de- 
livery, Chit.  Forms. 

(//()  Fiom  what  was  said  by  O'lir- 
iic;/,  B.,  ill  ClarhxDii  v.  I'dilar,  7 
Dowl.  87,  dcciiled  before  G  &  7  V.  0.  73, 
it  would  .seem  that  such  an  order 
for  delivery  and  taxation  might  ho 
obtained  ;  but  sec  'I'idd,  Dth  ed.  8:5.i. 
The  i)i'aetice  is  at  all  events  against  it. 
See  A'.  V.  U'cshn,  8  Jiir.  1122,  Ii.  C. 

(«)  See  as  to  the  drawii:;;  up  and 
service  of  orders  in  {iciioral,  Vol.  2, 
Ch.  CXXIII.  As  to  the  iudorsemout 
as  to  liability  to  attachment,  sec  In  re 
(Jniw,  L.  K.,  9  Eq.  137 ;  39  L.  J., 
Ch.  i07. 

(«)  In  re  Gregg,  supra.  As  to  on- 
forciug  au  order  by  writ  of  attach- 
ment, sec  Ord.  XLIV.  rr.  1,  2, 
Ch.  LXXXIII. 

{p)  lie  Busier,  7  D.  &  L.  296,  C.  P.  : 


Ite  Ciitt/iti,  6  D.  &  L.  5G0 ;  7  C.  B. 
136. 

(//)  The  party  to  whom  tho  bill  is 
to  bo  delivered  should  in  ;,'(ini;il 
make  this  aHidavit  as  to  tlie  non- 
delivery :  J'ot/ir  V.  Jliic/.-,  8  Dowl. 
872. 

(r)  See  Jle  Chnmbcrii,  34  L.  J.,  Ch. 
222,  where,  after  an  nrili  r  for  tiuii- 
tioii,  the  M.  U.,  uudiu'  siurial  cu- 
cuiiistauces,  allowed  tlie  NiHiitnr  U 
substitute  another  redueed  hill  ii])on 
])aymeiit  of  costs  up  to  thi'  tinn'H' 
tho  delivery  of  the  second  hill.  A 
solicitor  cannot  in  general  delivui'  au 
amended  bill  so  as  to  avoid  taxation. 
In  ri'  llivther  aud  la  ir  JluifM 
(iiiil  iSmilh,  cited  post,  p.  110, 11.  (1". 

(.v)  See  Lovcriili/e  v.  l!'i!/iiiiii,  1  Ii. 
&  P.  49.  See  Uir/i  v.  I'aiii,  7  C.  i: 
P.  399. 

(/J  Doit  V.  Bmham,  9  Ex.  4G9 ;  21 
L,  J.,  Ex.  161. 


Tarativn  of  JHIl  of  Coals. 

(e.)  Taxation  of  the  mil  («). 
Mlien  it  mat/  he  obtniwd,  ami  of  whnt  luiu  i     t* 
considoro.!  that  tlio  Courts    J^  ssn.l  ^'''{'-l-lt  was  formerly 

,lictin.i  to  ordor  tho  taxution X  r.K  ^^'''i'^'''^^  ^yinumi-hisv  juris- 

it  soou,B  that  it  is  n.>w  Hott   « ,r  l^i;  ;'t  -o^^ "  '^"/■•■•'^••^  (■'i^  !>•'* 

except  after  action  brou^-ht  u,  o  i  b  i  .?f  "  ■"'^' J'"''''^'^'*'''"' 
it.m  {!,),  or  after  such  a  lull  his  boon  m  In  1  '  i"^'  ?"'!"  ^'^-^''^'^ 
in  an  action  brought  a-ai  ,st  tho  «■  '  /H°  "rmJ''''^  "^  '^  '"^"t-off 
jumdiction  was  ii^t.n{^;Sh^'>  "fT^'it     ^ '"  T"'^  "^  ""^ 

tlH.i.ntychu;goabIo\v  ;  t  bfll' ,  li  -o?  T"  V^  '"'  "J'l''»'ation  of 
I.:.rti.H,  to  tho\\nn.trtho  4i  mo.^^^^  r^^^^^  "u.lsomotfn.ns  of  thinl 
imut  or  ju.lgo  may  rofor  ,s  c     1  ''  '",'  'V""'",'' ^  "^■••'-^"^''  «'"^li 

taxed  and  sottlcd  by  thu  pn^o;  S  ."of  Si  '    IH!;"^  ^^^"■•-^-''  ^^  ^o 

(July  such  })ilLs  can  bo  roforrod  to  tav.f  ,>,  i 

t„k.  delivered,  and  as  to  whii  II".  ,"f  *  ''nil'  X/;7""Y/'|Io'l 
uwybytho  form  of  Liil  which  bn  ,b.  ;,.' ^  i    i"'*  tho  solicitor 

ol.j.rti'ng  to  the  taxation  .m  t  s  g  ,  u  1 M  l'^';^''"''"  ^''T'^li'  ^^'nn 
i.rWllof  costs  in  respect  of  .  nC/.V  -^''^  ^l'.'-^*^"*  un  action 
•ourt  when  the  ostaCcx  e   Is  o  ^ nSv^ 

W  before  it  can  bo  oriJ^^t^ti^^rTm^^^-^:^^ 


lan 
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rommon-law 
right  to  tax. 


By  sttttuto. 


i'l)  As  to  wlien  taxatiou  is  a  con- 
liitioii  piecoJcut  to  tlio  right  to  re- 
cover costs,  see  l,ar  v.  JJot/iw,,  44 

^■,;  'i^.'/""^  ^'^^  post,  Ch.  LXVlI. 

(/)  //  i/soH  V.  Viitteridi/e,  3  B  & 
(;..lo7:4D  &1{.  730r:/./«;7.  2 
Chit.  Koj).  liw.  And  SCO  li,.i\ 
M;  y  I'lico,  349:  jr„t.so,i  v.  /V/.v-" 
'"..•2C..tJ.37();Ti,l,l,9thcd.327- 
y/«;7),c  V.  ;;  iNuims,  3  Sc.  N.  IJ.  101 
l*r  l;rd-ui,\  J.  ' 

('/)  in//i„ms  V.  Grif/i//,,  G  M.  & 
V;i2;  8Dowl.  414:    //-///,■„„«;. 
-VW/,.  lOM.  &W.  12,5;  2  Dowl 
•\.S.  2S1:  /V/(7-*  V.  aiu'climi,  10  M 

>V"  213;lI)owI.,  N.S.943:]J; 
l-'i-'l  (iiri/iuis,  r,  M.  &  \y  545  • 
•V'.'i/ y.  Jliwh;  <)  Dowl.  349  (where 
an  action  wn^  bi^ought  against  an 
atloniey  niul  ho  ploaded  a  sot-off 
wi  Ins  bi  1  tor  biisiiioss douo  in  oduitv 
oiilv  ami  tho  Court  refused  to  direct 
li..  1.111  to  be  taxed) .  And  see  ;/  V«- 
'«;■"///  V.  hmpc,  3  Ding.  N.  C.  387- 

-li.  A:  Ad.  411;  1  Dowl.  330:  per 
;«,f  ^';,  «.,  2  Dowl.  058:  V^ 
n<»,,f-'"f"^l«c.583;  1  Bing. 

D  1  «-'■■,/ 'T^'*""  ^-  i'«'-k<>-  1 

Do«U<;i;,«/,  V    wr,  8SC.N. 
«•  /oS.   See  VmcdcU  v.  .AVrt^t,  1  C. 


B.,  N.  S.  332;  20  L.  J.,  C   I'  vn 

M.  If'*  •'  '^'J-  ^'■■'''  """  ""-"  "">cro  fact 
that  an  action  is  i.en.li,,.,  ui.on  an 

attoney-^hindidi/otgive^coLmo" 
b  n  fir  ^'^  J""«dict>on  to  refer  tho 
bill  for  taxation  lifter  tho  lapse  of  a 

5v';;;7!''°"'  Tr^  circumstances 

wI,;^H     ^'"'"'/KJ;   "Islloulddoubt 

"  '9/'"'r  <i  Court  of  law  could  refer 
a  l-dl  for  taxation  merolv  bee  use  an 
action  IS  brought  ,i,,on  it  thcn'i.i  ^f 
It  contains  items  that  aro  taxable  in 
a  Court  of  equity."  "•'''i""'  m 

(-)  M,(,r  y.  //,•«,,/■,,,  1  Dowl.  349. 
(bo  P.  i'  1°  '''■^V'^' ''°'''«  int.irrod  in 
So!  "'T;lr"''*"'°'"'='^'"^'"'--'-° 
bnf/'l,!!'''^'"'''  ""'f  ""ictniont  tho  Court 
a  b  II  ?.  V- •"'"'/?  "';'''^''  '^  taxation  of 
a  bill  delivered  by  his  executor,  &c 

fe  //>■  /•    ^T"'    8    I'owl.   408 
jiM'Jor,!  V.  .l«,v/MVf/i',  3  M.  &  Cr 
423) ;  and  this  even  tbougli    n  action 
were    brought  for  it    (1/7/"  v 

^;'#m.^iom.&w.i:^;2iCl: 

4il.j::^,S7'''-''-''^'i-^^''' 

L.  t!  402  "'"■'''''  ^^  ^'''-  ^-  ^21 ;  44 


(1  %pc>'i^.  E.V  p.  Mum-o,  1  Q 
■  ..^-.L-*'  1'""  Lord  Colcrulijc,  C.  J. 


B 

at  p,  726. 


Wliat  bills  aro 
taxable. 
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Paet  I. 


Solicitor  can- 
not withdraw 
bill. 


By  party 
cliargciiblo,  or 
liis  executors, 
&c. 


By  party  not 
cliorgcuble. 


Soticitori. 

bo  rofi>rro(l  to  taxation  (/).  An  ngroomont  to  charRO  only  costs  nut 
of  poekot  (loos  not  ])roclutlo  a  tiixatioii  (,7).  Nor  dooa  an  atfri't'inciit 
(not  within  the  .'{;{ .1-  IM  I',  r.  L'H,  noticed  ante,  p.  127)  that  the  wili- 
citor  iH  to  1)0  pnid  11  j^ross  wnni  for  ImsinesH  dono(/(). 

As  to  tho  Kolieitor'8  bill  not  beiii;;  liable  to  taxation  wlien  tlior^ 
hns  boon  an  asi'eeniont  under  the  .'i.'i  d'  .'t4  T.  c.  28,  sfc  cinti;  ]i.  l;i(), 

A  Kolieitor  wlio  has  delivered  his  bill  to  tho  iiorH()n('harj.'('iilj|o 
therewith  cannot  afterwards  avoid  tho  taxation  of  tho  bill  by  with- 
drawinj;  it  and  deliverinj;:  nil  ainendcd  bill,  even  tliou<;h  tlie  ]icis(iii 
chargeable  lias  sent  back  the  original  bill  with  suggested  iiltini- 
tions,  which  liavo  been  partially  acquiesced  in  (/). 

Ji)/  whom  application  to  he  made.']— Tho  G  <('•  7  V.  e,  73,  s.  .'iT, 
expressly  names  the  party  chargeable  with  the  bill  as  tlie  ],;iity 
who  may,  in  all  cases,  apply  for  the  taxation  of  it.  His  ]Mrs()ii;il 
representative,  though  not  lianied  in  it,  may  also  make  tlif  iipiijica- 
tion(/.);  whether  his  trustee  in  tho  case  of  his  bankru]itiv  iiiii  ilu 
80  ajipears  doubtful.  At  all  events  ho  cannot  do  so,  when  the  solid- 
tor  does  not  press  for  his  costs,  without  giving  an  undeitakin;;  to 
pay  the  whole  amount  of  tho  bill(/). 

ik'foro  <i  <l'  7  V.  c.  73,  tho  Court  had  no  power  to  compel  the 
taxation  of  a  bill  on  the  application  of  any  other  person  tluiu  Ji- 
party  charp^able  with  it(HO.  But  now,  by  sect.  3H  of  tli.it  .\d 
{aute,  p.  124),  if  a  third  party  bo  liable  to  pay  (;i);  or  has  jmid  {hv 
bill,  either  to  tho  solicitor,  or"  liis  executor,  administrator  or  usm-- 
nee,  or  to  tho  party  chargeabh^  with  it,  he,  or  his  executor,  nilmi- 
nistrator  or  assignee,  may  apply  to  havo  it  taxed,  just  as  it' tli.' 
npidication  were  made  by  the  party  chargeable  ;  with  this  ]iroviM\ 
that  if  the  application  be  made  111  a  case  where  it  can  only  lie 
made  under  special  circumstances  ((/),  then  the  Court  or  jiulw 
may  take  into  consideration  any  additional  special  circiiiiifitimci.'i 


» 


11 


(  f)  Ite  remhir,  2  Phillips,  09 ;  8 
Bciiv.  299;  O.Tur.  ;i:i9  (M.  K.);  llit- 
liiii/  V.  C'ljijiuc/,-,  1  Exili.  It:  51).  & 
L.'i2G:  yoiiiii/v.  Walhr,  1GM.&  W. 
44C.  Sec  Oirniit/v.  Arnold,  0 Dowl. 
;«(>:  Ji'iixsi/l  V.  I'or/,-,  7  t^cott,  130: 
Jtii/i/s  V.  Mdju-cU,  ;i  Dowl.  497. 

I'll)  He  llniisdin,  18  Bcav.  220. 

(//)  I'hUh,/  V.  JhrJe,  8  0.  B.,  N.  S. 
647;  29  L.  J",  C.  P.  370:  lUNdrniini, 
30  Bcav.  190.  See  Srartli  v.  Hiif/ani/, 
L.  K.,  1  C.  P.  042  :  JU-  hit/lr,  25  L.  J., 
Ch.  109:  Wilkinson  v.  ISiiinrt,  '.i'i  L. 
T.  573 :  24  W.  U.  49. 

(i)  In  re  lleiithtr,  L.  B.,  5  Ch. 
G94 ;  39  L.  .T.,  Ch.  781 :  In  re  Ilolroi/d 
and  Smith,  43  L.  T.  722;  \V.  X.  1881, 
C;  29  W.  B.  599.  Cp.  Itc  Chambers, 
ante,  p.  138,  11.  (>•)•       „,      .     ,       _ 

(/•)  See  Jeffirson  v.  JI  arruifffoii,  7 
M.&  W.  13o;  8  Dowl.  880. 

(/)  See  Clorhsnii  v.  I'liiAer,  7 Dowl. 
87 :  1)1  re  KImslie,  L.  R.,  9  Jlq.  72 : 
cp.  In  re  Ltadliittcr,  10  Ch.  D.  388 ; 
48L.  J..Ch,  242. 

(m)  Sec LaniiJ'ord\.Nott,li.ec  W. 


291:  Sadler  v.  Palfrri/inmi,  1  A.  kV.. 
717 ;  3  N.  &  M.  599 :  'J'oiid.r  v.  /,.«./■ 
scl,  a  So.  453;  0  Bin';.  X.  C.  1!)7;  S 
Dowl.  250:  I'lutlirliml;  v.  CiiihIus.a 
B.  &  Ad.  400;  2  X.  &  M.  'JdO:  Ih.  d, 
I'lilmer  v.  lioe,  4  Dowl.  (I5 ;  1  Ilnrr. 
k  W.  339 :  lie  MonUrs,  1  Barr.  i;  W. 
31S  ;  4  Dowl.  IS. 

(//)  As  to  a  inortpnRor  briii;:  oi- 
titled  to  tax  a  bill  of  co.sts  iucmn'l 
by  a  moi'tfjagpo,  sec  lie  .l/ww.  ^il 
L.  .T.,  Ch.  493,  ovrrniliiiir  lii  llk;r. 
32  Bcav.  520:  and  He  ,/r.v.w/;),  V.  l!.\iv. 
400.  See  also  Re  ( 'areir,  ^  lioav.  I'lO: 
J{e  llriieei/,  8Beiiv.  338:  Jtr  Fii>o„.<j 
Bcav.  Il7:  Re  Itidnold,  U.-M:  1! 
Oiihriel,  lOBeav.  J5:  7,V  /7,;/y,o/«.  IS 
Bcav.  S4  :  He  Jl^/irr,  IS  Uriiv.  IS!: 
He  linker,  11  W.  K.  792;  S  L.  T„ 
N.  S.  500.  As  to  tlic  enixctmoiit  ox- 
trnding  to  a  member  of  a  joint  stock 
company,  see  E.r  p.  JJdfs,  lit  HUphot, 
17L.  J.,Ch.  219. 

(0)  lie  lleritaije,  3  Q.  B.  D.  iVr. 
47  L.  J.,  Q.  B.  609;  aud  sec  jiost. 
p.  142. 


iipplicablo  to  tlio  aj 
111'  upplicablo  to  tin 

Tho  onactmont  di 
liiil)ility,  i)ays  the  1 
miTi'ly  iiiteiusted  ii 
\u\\w-*  heen  eiiiphn 
lit  such  surveyor,  t 
till'  iii^'liway  rate  a 
ii:i';ining  of  this  sot 
fill.)  section,  liowe\ 
.iiul  does  not,  tliei'i 
umlcrtakiiig  to  pay 
tr,r'H  hill  (.s).  Wiioi 
Hill  ]Mid  a  lump  si 
li'lil  tli;if  lie  was  no 
t,ix  their  costs  [t),  ' 
tlii.'Siiino  iiianiior  a.s 
;!i;it  tli(.'  bill  coutaii 
uikIiu'  any  liahility 
ii.Minst  the  solicitor,! 
t!i"  client  and  a  tliin 

Srft,39(((;/^',  J).  12 
t  ir^  and  udiuinistratc 
l.'KlCliaiiceUor  or  \, 
jMrty  interested  in  ti 
li'.'  taxed,  subject  to 
"tluT  provisions  ar( 
'■.i-c.s(:).  Abunkrui 
Wcoiue  entitled  to  tin 
ln'tn  piiid  ill  full,  is 
tixatiou  of  a  bill  of 
ly  reason  iiiorcly  of  li 

Ik'foro  (J  ,t'  1  V.c.\ 
bill  for  tax.'ition  at  i 
now,  by  that  enactmo: 
thf  ta.\ation  within  on 
in?  to  tho  Act  ((•),  th 

pL.J.,Ch.  101:7e/6>r 

I'll). 

>'/)Seo  y.V  Jlirko  and 
feiv.-lOG:  Jle.Sleeens,  18 
.11^  See  ;,',■  T,i</lor,  18 
■■>LJ.,C'Ii.  8J7.'  As  to  t 
■""till  que  tru.st,  see  Jn 
V"«;  V  ;/,„■/,  51  L.  J. 
liL.T.  UI.5. 

,';  Ri  lUo-lHr,  14  M.  di 
•lUL.  244. 
J]  lie  (Imidii  .{•  Co.,  I 

^■D.18;.^)L.'j.,  CI, 
";•  '•  Jll,  where   Ite   II 
W..  020,   is   explained 
.fii-nished,  on  the  ffroum 

■■''■5rf  111,:  Uluic-rtitliillir  V 

"«'tor  aud  client's  cost 


III        ,  ..! 
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Tamtion  of  mil  of  CmU. 
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Tho  oimctinoiit  doos  not  ovfon,!  *,»  „  i 

liaMlity.  pays  tl.o  bUl     0    to^.\    ,     T^^.I^'^^  T^"-  ^''th'-ut 
merely  i.itoro.st,.,l  iu  tho  ^y,„„"  t  oHt   ,1      i     '   ''  '""'"'•'  ^^■'"'  '"'o 

nt  surh  survey,;,.,  th«  iSlos  v  Hi  '"-''^V'.vs  in  his  ..haractor 

.1.  highway  4.;. .0  nol'  :;:'',  ^„r;:;^'.f<;  !,?"t!'i|'l.t.  to 

.:r.n.nj.  -f  this  soction,  sf,  as  to  ..I  i  l!  ;  tJrn^  o  t.  vo  l""';""",  .'H" 
\m  section,  however  onlv  .11...1;...  f  '"'"./"  ""^oit  taxii(l(^. 
.A  .lues  not.  ^^.l:.:^^^''^^'^  ;""\  *'li-t  coiti, 
uiMortakin-  to  j,,y  costs  be  wc  V  .'u  ,.  /  '  f  i''  i'"'  "'^'^'»  '"^ 
t.rs  bill(.).  Ai-li^ro  a  .loi^XJIt'a^J^e  "  hS^/plttlirV'''''''" 
^i";  1;;"<1  a  hnnp  sum  to  the  hitter's  s,,iicit  ,w  /  ''"'^'^  ^l  !'">' 
ii'lilthat  ho  was  not  enabled  to  eomi.,.lfI,„  V  !  ""-"'^t^.  it  was 
,,.  their  eosts  (/).  Th.Kseetion  ,  /  '  !  it  :  '/t  ;;"  '  '^■'•''  ''  l^'"  -•  *" 
tl. same  manner  as  tho  client  nd^-h  h  vo  1  '  ^T-^  *"  ^"''^ '" 
;i:a'  fli'^  hill  .ontains  items  which  sLhTlw,  '/'"'"'■ '^^^""^'"^ 
mnlor  any  liability  f.  pay  („).     When  a  '•'  M'"'''  ""^  '^" 

,^:unstth..solieit.;r4he   •omVcanno  m^^^^^^^^  "1""*  ^  ^"•^'•■'1  ^^ 

t!i' client  and  a  third  party",).  '^  *"  '"'  *''^"'l  '"*  botweun 

Sct.;i!»(""/''.  p.  12 J)  further  provides  that  «•!,«..   ♦      . 
frsand  a.lniinistrators  have  bi.oni  elir";:,!^^!^^  ?'^'"'»-  ^^  «''•''''"•  Quo 

l-"'ll'l'^'«"'"ll«'i-  or  Master  of  tho  11  Is  i  fr.^.'",^'"'  "?■"''  ^i".  the  trust,  legaU, 
lurty  interested  in  tho  ],r„pertv  tho  ebv  I'n  ^^°  '^Pl'luation  of  a  &«•  (//)• 
1h.  tkod,  subject  to  such  eii  diti.  ns  ?  '''7-?'l-  ^t--'''  tho  bill  to 
Otkr  provisif.ns  aro  also  n  u  ;'"  .  '  hat  sc^.h''""  T^^'  ''""'^  «*• 
:i^os(-).  A  bankrupt  wh(.lu.s<btaine.l'?.r°"  *"  '"^^^'^  «'''-'Ji 
l»conu,  entitled  to  tho  .  irpl  ofl  i  "SJ  „n'?^'^°  ,'^"''  ^^«  J^'^^ 
W>'n  paid  in  full,  is  not  ent  tied  n.le  f  '•  "  ^^?-  ^^''^'^itora  having 
lixaliou  of  a  biu'of  col  id  t  t  t,w  ^'^"^'"1!  *"  «^tain  th? 
W  .easou  merely  of  his  bei/.  "suJS  t:ttlo  S"  "'  '^"  ^^'^^^kruptcy, 

IWoro  (j.f;  7  V.  c.  73,  s  .'17   the  rv.,„.f  /  V 
HI  l»  taxation  al  tho  ii»t«Mo  otlZ  i  iZ  *'?""';, *?„'■<''<"■  "  %  «>o  «.li- 

j|^W.,Ch.  101 :  lie  Canw,  14  Id. 
.'/)See  ;,',•  Ihckc  ami  F/owir    r, 

:    r'*;  ,/'■'■  ^'"'^''"'''  's  Bi-'av.  ui.5  .- 

■'L  J.,tli.  8),.  As  to  tho  riL'ht  of 
W.^,W,01L.J.,CI^27i: 
j.:^j..A,r,14M.  &W.  720; 

;•)  A'  Gniiiifi/  ^-  Co,,  c.  A      17 

Y',f;f  ^'•J.,Ch.-467;JJ 

■■*hed   on  tho  ground  that  in 
"  itn;  uiuicrt,ikiiig  was  to  i)ay 


Cow(h'll,  ■')2  L.  J    Ch    •nn    v 

(.'■)  y.y  jA,.v.s,//,  ;ii  L.  ,r.,  cii.  4')'> 
WS:  J^"'^-"e»,  la  L.  J.,  Ch. 


IN  III! 


■"'ritor  ami  dicut's  costs' 
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.  (Int.  Foi-ms,  p.  4  J. 
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Fast  I. 


Within  a 
indiitii  lifter 
dulivory. 


SoUcitofB, 

froiinontly  lulviwiLlc  for  liim  to  ilo  ho,  ospocidUy  if  thcro  Im  no 
fjround  for  ili-piitiiif?  tlio  ri'taiiuT,  for  iii  that  nisu  Im  nmy.  iifdr 
tho  tiixiition,  obtain  an  order  for  itrt  payniont  or  for  jiulKmcut,  .mil 
thus  i)rovont  tht*  (li)lay  and  oxiicuhd  of  an  action.  A  HoULitur,  linn- 
ovor,  has  no  ub.-'ohiti)  statutory  right  to  huvo  tho  amount  of  liis 
thargt'M  ascortaiiiod  by  taxation  («•). 

Time  fornpph/iii</.']—ll  tho  apidication bo mado within  tho  culin 

,„uth  aftt'i'  tho  dolivcry,  then  tlio  ordor  for  taxatii>n  must,  1p_. 

B0('t.;J7  {uiite,  p.  V2'l),  buinado  withoutanji  money  bciu-,' brou;,'Iit  int. 
also  rostr 


After  a  month 
or  action 
Lrouglit. 


After  verdict 
or  incjiiiry,  &.c. 
or  twolvo 
mouths  lifter 
delivery. 


Special  cir- 
cumstouces. 


dar  month  after  tho  delivery,  then  tlio  order  ior  taxation  must,  hy 
Boct.;J7  {iiiilr,  p.  l-'.i).  bumiido  without  any  numoy  beiu-,' brou;,'Iit  int.. 
Court,  and  mu.st  also  restrain  the  wolieitor,  or  bis  executors,  \f., 
from  eommoiieinj,'  any  action  or  suit  touching  his  douuind  up..!!  \\v 
bill  pending  such  ivferonco(/).       .  ,  .    ,,  „    .,       ., 

If  the  ajii>lication  bo  not  niado  •within  tho  month,  then  it  iniiy  hr 
made  either  l)y  tho  solicitor,  Iuh  executor,  Ac,  or  liy  the  pety 
chargeable;  but  then  tho  judge  miiy,  in  his  diMcrotion,  )iiaki.  111.. 
order,  with  Hiich  directioiiH,  and  subject  to  such  conditions  as  h.' 
may  think  proper.  Ho  may  also,  in  his  discretion,  rostruin  ov  stuy 
any  action  ponding  tho  rotWonco,  on  such  terms  as  ho  shall  think 

proper (,7).  .        .  ,   ,  ,7\  •  i- 

But,  after  verdict  or  inquiry  executed  (/»)  in  an  action  on  tiw 
bill,  or  after  twelve  ciilendar  months  after  its  (h'livory  (1),  th.'  jiiiity 
chargeable  with  the  bill  cannot  make  tho  application,  exci'i.t  umln 
spocial  circumstances,  to  bo  proved  to  tho  satisfaction  of  tli.' 
Court  or  judge,  and  in  which  case  thoy  may  givo  any  spe.i.il 
directions  that  may  bo  thought  proper  roliitivo  to  the  costs  of  tlio 
roforence  (v).  And  in  this  case,  as  wo  havo  just  scon,  if  the  upnli- 
cation  bo  made  by  11  third  party,  and  not  bv  tho  party  cliar;;.alilo, 
additional  special  circumstances  may  bo  taken  into  consiilerati.m. 
Tho  bill  may  bo  referred  under  this  enactment  at  any  distant  p.'iii.l 
beyond  the' twelve  months,  if  it  has  not  been  ])aid(/.).  lUit  alt.r 
tho  expiration  of  twelve  months  from  payment  whether  the  lull  h^ 
Bigncd  or  not,  no  order  for  taxation  can  bo  liiaiio (/).  Tiic  in.iv 
oxistonco  of  tho  relation  of  solicitor  and  client  is  not  alone  a  ,  utli- 
cient  "spocial  circumstanco"  to  justify  a  roforonco  (//()•  Uross  and 
exorbitant  ovorchargos  may  bo  sufficient  spocial  circumstances  («), 


(A  Ex  p.  Ditfoii,  In  re  Woods,  13 
Ch.D.  .318;  4'2L,  T.  IGl. 

( /')  Under  certain  ciroumstancos 
the' judf?e  may  allow  the  action  to  bo 
broujjht  within  the  month,  see  38  &,  39 
v.  c.  79,  ante,  p.  124,  n.  (<■). 

(,7)  Sect.  37,  ante,  p.  122. 

(h)  Tho  Courts  before  the  above 
Act  would  order  a  bill  to  be  taxed 
even  after  verdict  or  inquiry,  where 
there  were  special  circumstances  to 
warrant  it:  hoe  d.  Thwaitis  v.  Rnr, 
3  D.  &  R.  22(i :  NiiHiil  v.  Mnyr.  3  D. 
&  11.  33  :  Itoitnti  v.  lUillivih  4  Bing. 
561  :  /.(■('  v.  fi'ilmi,  2  Chit.  llcp.  03. 
In  a  plaint  in  a  County  Court,  de- 
fendant pleaded  a  sct-olf  for  wi>rk 
and  labour  doiui  as  an  altoiii(;y ; 
before  tho  day  of  lii;aiii)g  j.laintiif 
obtained  a  judge's  order  to  tax  the 


bill ;  the  judge  of  the  County  Court, 
on  the  hearing,  allowed  tlu;  sot-off; 
the  Court  of  C.  1'.  refusoil  to  resiiml 
tho  order  for  taxation :  lie  p.  Vixipt-r, 
14  C.  D.  ()G3. 

(i)  See  mitiiK/  v.  Viippiir];,  1  Es. 
14  ;  8  D.  &  L.  r2() :  ComhH  y.  .V,.//-. 
IC.  D.,N.  S.  3.32:20L.  ,T.,C.P.:!:, 
where  an  action  had  been  broui;ht 
on  the  bill. 

(/,)  Jiiiuis'  Ej-ors.,  ifv.  V.  Hin,  1 
D.  &  L.  6()1 ;  13  L.  J.,  (1 1!.  'is. 

(/)  Jit  re  Silt /on  1111,1  K/liiitt.  il 
Q.  B.I).  377;  62  L.  J..  Q.  I).  Tri; 
49  L.  T.  436.  This  .also  npiilii's  to 
applications  under  sect.  3H :  In  'f 
iSmilh,  32  W.  K.  408. 

(m)  In  re  Ktmstk  .V  Co.,  L.  R.,  16 
Eci.  320  ;  12L.  J.,  Ch.  >70. 

{n)  Re   Hook,   .')   L.  T.  50.3  ;J?f 


Nfiittora  of  objoc 
iiniisinil  charge  o 
it,  may  amount  t. 
siillico  merelj'  to 
:ill(.wed  on  taxiiti 
of  Hoino  of  thn 
«h'nvn  clearly  tlni 
pyinent  of  conn 
lll^I.Ute  MS  to  tin 
n'Icrrcil  (r).  Out 
iluringtlio  twelve 
WW  tact  of  an  a. 
till'  hill  would  no 
till' bill  had  been  ) 
.iiij:lit  to  show  .spt 
.Vili'livery  of  a  hi 
at'ttiwiinls  of  a  ni 
-tiiiicc,  wliich  woul 
liill(.').  In  some 
ill  liv.Tcd  to  a  clioi 
shin  of  solicitor  iii 
will  lie  regarded  1 
wimlo  series  as  o 
ilt'liviiy ;  but  it 
,1  ij'Mriil  rule  (//). 
iivi'icd  from  tiino 
wiiiilil,  it  is  a])preh 
W(M|](I  III'  deemed  ti 
Xolnithstanding 
taxation  may  bo  im 
aftiT  the  payment 
il  the  special'  circuii 
nrjiuljfo,  iij)poar  t 
ami  directions  as  t 
TO  havo  JT'.st  soon. 


S'Inlhr,  3  K.  &  J. 
I'll.  091 ;  1„  ,;•  Jlivh 
Ch.89:  /,V  Ilubbmn,  ] 
3:LJ..Kx.  11:  Jinr  , 

('•)  I'c  J'li/iiiinon,  L. 
3;L,J.,  Kx.  11:  Huh 
Uh.n.d'j.-,;  .17  L.  J., 

if)  111  n-  IJiiikUi',  hi 
T.  Li/lmiir.ii;  T.  &  R.  -1 

('/)  He  in/Zoii,  13  L. 

('■)  He  Jliins/iinr,  2  j 
205, 

{>)  He  Miimhr,  6  Q. : 

(0  lleiimK  V.  7/(7/,  2 
'''irdill V.  \,ii/r,  1  C.  1 
26L.J.,C'.r.  ,37. 

H  Per  Campbell,  C, 
\.  II ill,  supra. 

M  ViT  JIJir>:nii.T\., 
lExili.M;_,U).A:L.  1:; 
- 1^  vc  L,  0'). 

^  (y)  In  re  Cm-twriiih 
Eq.  469;  42  L.  J.,  ( 


Tarntion  of  mil  of  Coiti. 


it,  >.,ay  u,nonnt  to  ''  h  I'      ".^S^^^^  »"  •'."r'i'y  

«hown  I'loarlv  that  fl..  v  xZl     .  ''iillici..tit    unless    it   was 

.  J.""'  n,l,.(,„).    I„  ,h„  ™„  „f  „  .^  cv  ,  1    ,,     il  ."  ;     i'" 

itW  tlio  i>nv!nf.„f /'/^        1           ^ii"in  tNAoIviTali'iidur  iiiont  isfr/^  '"t'ut. 
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Slrothtr,  3  K.  &  J.  51S;  2G  L.J 
I'll.  001 :  J II  )v  Jnvkmii,  2(1  L  j"' 
'..V*?'  ';''■  '''"bi'imi,  L.  IJ.,  ,'i  Ex. .»;' 
3iLJ.,J..\.  11  :  Jinv  J;7iii.\/ir,m\iri\. 
J,'')  He  J!<iliiii!t(,n.  L.  I{.,  ;i  Kx.  ■!  ; 
3:L.  j..  Ex.  1 1  :  ir„t.si„i  v.  /Min/L 
:Ch.  I).  (;•.'.-.;  .I7L.J..  Ch. -118.         ' 

(i/)  //(  n  /■/iiiK/ir,  supra :  O'letdr 
T.  Uiihiir,,,;  T.  &  R.  -lo;. 

(v)  7,V  WUtini,  1:5  L.  J.,  (i.  U.  17 
J)  lie  Itmjuhim;  2  Do  U.  A:  Sni. 

W/foJ/ffw/.r,  6Q.  B.  871. 

(0  Ai/j/fi'/  V.  7/(7/,  21  L.  T.  101  • 
imkUs.  Xt„/,;  1  C.  13.,  X.  S.  ;W"' 
26L.J..C.r.  37.  •''••"-. 

W  I'or  Cninpbc//,  C.  J.,  7/,«;/,/; 
y.Jliii,  8u]ira. 

Ml>(r  //,/,,>•«».  n.,  Iinrinilhiq, 
l^'T".U^^*-'^I'.12G:y.V.7V«i; 

-"  >V  li.  00. 

hiW;  42  L.  J.,  Ch.  735:    i^c 


Jlii)/:ii;  UCIi.  I).  fl.'W. 

(--)  SfO  7>V  J',„rh,  2  D.  &  L.  ;);{, 
whi'io  scveriil  bill.s  were  fivati'd  ns 

9Ch  B..,3«;47L.J..Ch.G21.  Seo 
7.;.ynr/,  L  ]{..  10  K,,.  l,;5;and 
Jif  Uiiticni//it,  Nii]irii,  u.  (//) 

(>')  But  not  after  twelve  montlm 
aftorpnyniMit.    See  supra,  n.  (/). 

W  Ah  to  what  amounts  to  pay- 
nieiit,  SCO  Huiira.  A.s  to  Iho  offect 
ot  Jio  payment  of  a  lumi.  sum  for 
principal  niterest  and  costs,  seo  Jn 
n:  Onjhtli,  Jo,u\s  .<!,■  Co.  (C  A  \  Vl 
L.  J..  Ch.  302;  32  W.R.kbri^if 

('■)  0  &  7  V.  (..  7,3,  «.  II.  ante,  p.  l').^ 
1  Ins  enact. nent,  allowing  a  taxation 
to  1  0  made  iintw!tl..st;!ii!)i,Mr  ...(,„.,.,,(. 

ottho.,ill,isnotalto.c.hcr^n\.;'law 
^f './'cfore  It,  tho  Courts  would  allow 
01  It.  It  there  were  special  circum- 
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!!:.:l 


P 
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Special  cir- 

cumstuiicos. 


S(ilMtor$. 

not  hv  tho  party  chiirffoiilil",  luMitionnl  spocinl  tircumstiincfs  m.iy 
1)4)  liikt'ii  iiit"  ((iiiMiilcratioii.  Tim  niviiiji  <•!'  ii  iiiditpigti  ten  ||i',, 
niumint  wmild,  it  mociiih,  Imi  clt«i3iiu>il  ii  ]myiiuiit ;  at  uiiy  riitc  it  would 
l)«  so  it  tho  iiiortf^ago  i^  traiiMtVncd  with  tho  aMsont  of  tho  iiiort- 
pipir  (»/).  Tlio  giviiijf  of  a  tiill  «)r  iiotn,  or  other  Hiich  wciiiity  in 
iiayiiu'iit,  iiii>;ht,  uiiilor  I'irtuiiiHtaiuc'H,  anunint  t(»  a  |iayiii<'iit ;  Imt 
III  ttio  alwt'iK'o  of  Much  circiiiriMtaiu'i'M  it  woiilil  t)o  ilocinod  iiicii'ly  as 
taken  on  uLcniiit  of  tho  bill  of  coMt.i ;  ho  that  if  (liMhonoimil  ut 
matuiity  Miuilifiit  may  Im>m\io(1  for  tho  latter f*).  If  mieh  iiill,  unto 
or  Heciii  ity  bo  taken,  the  twelve  niontliH  limited  f(»r  the  tiixation  iiftor 
payment  imtHt  bo  reckoned  from  the  ))ayment  of  it,  uidoHs  inilicd  it 


was  taken  as  cash,  or  treated  by  tlio  iiarticM  as  actual  payment  at 
tho  time  whi-n  it  wuH  j,'iven(yj.  In  /<"'■  /VkcA  (7),  u  payment  wuh 
not  considered  such,  wliere  at  tho  time  it  was  niailo  (»nly  one  of  sryn. 
ml  bills  had  bei  n  (bliverud.  If  the  payment  has  been  bv  a  retainnr 
in  II  Hottloment  of  account,  tho  twelve  months  w  ill  be  reckoned  fioiu 
tho  settlement  (/i) ;  but  retainer  without  k  ctlement  is  no  naynieut  :j]. 
In,  a  case  where  a  solicitor  retained  tho  amount  of  his  liiU  of  costs 
oiit  of  money  in  bin  liands  bolonpn;;  to  bis  client,  and  his  client,  (in 
receiving?  tho  balance  of  tho  money,  but  before  tho  l)ill  of  costs  hiul 
been  delivered,  sij,'ned  an  ac<()unt  m  which  tho  total  amount  of  tlii> 
costs  was  an  item,  and  p^vo  a  receipt  for  tho  balance,  it  was  h^M 
that  therct  had  been  110  payment  of  tho  bill  witliin  the  meaniiif^iif 
the  Act,  and  that  tho  client  was  ontitlod  to  have  tho  bill  tiixni 
inoro  than  a  year  after  the  retainer  of  tho  costs  and  the  siffimturo 
of  tho  account,  and  that  a  Hpocial  application  was,  under  the  "irciim- 
stancos,  necessary  (A'). 

What  sjjecial  circumstances  aro  sufRciont  to  obtain  an  onlir  f(ir 
taxation  after  payment,  must  of  courso  depend  on  each  ])arti(ular 
caso(/).  In  fjeneral,  in  order  to  obtain  such  an  ("'der,  there  miist 
bo  what  its  called  nnduo  prossmo  and  overcharge,  or  overchargo 


Rtancos  to  warrunt  tho  apiilication. 
(.Siniir  V.  U'ai/sliiff',  14  L.  J.,  <."h. 
no';  Jtr  Vurnv,  \\  L.  J.,  Cli.  KM); 
Kjc  u.  Yidliiian,  1  Dowl.  301 ;  1  Harr. 
Sc  W.  .>10.)  And  see  A'.c  p.  linns,  A'c 
Striilini,  \-,1jJ.,V\i.'X\'d:  Itf  lI'Mi, 
8  lit'av.  410;  14  L.  J.,  Ch.  21"):  /le 
/'//,vw«,  i)  Ueav.  117:  AV  /-''•*,  oUeav. 
410  ;  13  L.  J.,  Cli.  151  ;  Jte  Xcate,  10 
Beav.  181  :  JU  Carrie,  9  Bcuv.  002 : 
/{c  Ahlinlt,  23  L.  J..  Ch.  !l.J.'),  whoro 
the  Holicitor  for  a  mortgagor  olitaiiind 
payment  of  his  bill  at  tho  tiiiiu  lliu 
mortgago  was  completed,  and  under 
the  circumstaucea  tlie  Court  thought 
there  was  such  pressure  as  entitle,! 
the  client  to  have  tlie  bill  taxed  after 
pajment.  See  lie  I'ugh,  32  Beav. 
173;  He  Ilaiiley,  18  Beav.  415:  Grover 
V.  Jfeat/i,  2  IJowl.  285  :  Manning  v. 
Jh-own,  3  Dowl.  31 :  Wilkinion  v. 
I'lisUr,  7  Moore,  490 :  AV  Dirknoii, 
20  L.  J.,  Ch.  89,  where  a  residuary 
legatee  applied  for  the  taxation  of  a 
bill  incurred  by  cxecutoi-s.  See  Jte 
Siroihtr,  20  L.  J.,  Ch.  095. 
(rf)  £x  p.  Turner,  A'c  lloyk,  5  De 


O.,  M.  &  O.  540;  21  L.  .1.,  Hi,  71 ; 
llliigrare  v.  Ronth,  20  L.  J.,  Cli.  Wl. 

(«•)  A'c  Ifarpir,  10  Itcav.  2HI ;  !!,■ 
Ciirri,;  0  Id.  002  :  Jli//s  v.  Mouit,  11 
L.  J.,  Ch.  385 :  A'c  J'an/i,  2  D.  & 
L.  33. 

CO  A'c  Ifarrirs,  13M.  &AV.  I?;  I 
T).  A:  L.  1018  :  A'c  /',»,//,  2  D.  k  L. 
33;  Siigrr  v.  Waiinlall',  5U('av.  ll.i; 
14  L.  J.,  Ch.  110:  And  see  He 
Wilton,  13  L.  J.,  (I  B.  17:  I'.x  p. 
Turner,  24  L.  J.,  Ch.  71. 

{n)  2  1).  &  L.  33.  See  In  re  Oirt- 
unaht,  L.  U.,  10  E(i.  4C9:  Ite  Hall 
iimf  Barker,  9  Ch.  I).  538. 

(AJ  A'c  BiguoM,  9  Beav.  270;  R< 
iUele,  20  L. ." 


Ste 


.  J.,  Ch.  502. 


(i)  Jte  Ingle,  21  Beav.  275;  2.)  L. 
J.,  Ch.  109;  Jie  Jlii/nold,  supra;  A 
Xicholmn,  30  L.  3.,  Ch.  oS.i:  lit 
Annnve,  20  Sol.  J.  417,  reversing  40 
L.  T.  280. 

(A)  lie  Street,  L.  R.,  10  lv(i.  1C5; 
39  L.  J.,  Ch.  491.  See  A'c  Hall  mid 
Barker,  supra. 

(0  III  re  Finher,  42  L.  T.  2GI. 


liio  to  a  barristc 


m 


Tujrutiun  «/  mUt  of  CobU. 


Chat.  VHI. 


ri:S..r  J;!';:!,!?:?!,.  Ir^:^;  P--'.  ^^  ^ranM  whoro 

.iuo  t..  u  banister  ,„•  pluiSr  w'oulTl     ,  f  T  "'•"-l'".Vinont  ..f  I'oos 

..ny'dilS;,;':  (.^£;;J  '':!::;.,S  wiff"'-*  -•»  -t  «l.,no  .„ako 

(iimHtiimx's  can  iia  onior  iV,r  tl...  r..f. L  .       i      ^  '\     Umlor  no  eir- 

..'nod  or  «ot(;).     Wuio  tL  mv Z.r-"  •'"''.^'"••^'l &).  ^vhother 

l.aM^ttlu.eo,»l,4ouo^v     u.rtJ^^^^^^^^^^      ho  unmount  of  tliu  hill  is 
.1  tho.U.o,l8,  and  tho  bill    a     nS  •"     "^"^  "  "'i*'""  l'«^«-*08Hiou 


■^'ir^ 

» 

t  > 

:i 

Nl 

f. 

' 

trtuuoctioua 


[m)Ex  p.n'alker,  29  L.  J.,  Cli. 
I)i):  Ui  Jhrhoii,  20  L.  J.,  Cli  8''  • 
/,V  7i'««f(',  22  Brav.  177  :  /«  >v  .Viw-J 
«'«,  L.  It.,  2Ch.  707:  In  ,;■  ff,n. 
.v/f,.)U.  U.  1).  720;  -171..  J..  O  I) 
»K:  In  ,;•  Fuhlvr,  JO  L.  J.,  C'h  (ilo  • 
/»  ir  Jhmi/ui;/,  W.  N.  18H;t,  o!)  •  //J 
)i  /,.»ry  .V.SV>',  (0.  A.),  2.)Ch.  1).  ;(0I  ; 
■i;! L.  J., Ch.  2H7 ;  40  L.  T.  75:) ;  32  VV. 
li.  :33 :  Jtc  Mhhiw  and  Liitiiideit  50 
I..T.3r)();32\V.H.07o;auto,i..  112^ 

[li]  lie  Ikiifihii,  9  Exch.  210;  23 
L.J.. Ex.  \\  ;  A'r  Jlinrimii,  lOUciiv 

■a  L.  J.,  Cli.  493.  •^' 

^^")  i/  >.  TolaiHl,  32  L.  J.,  Ch. 

MRe  Slrp/mi,   2  Phil.   502;  17 

r/',?^;'?;  ^'i' //"'•'/'".'/,  10  Beav. 

.)':;f.SWr,r,Id..lH8:  lie Jlarpn- 

IJ,  M :  7>','  y;r<«.,  Id.  308.     Soo  /;.; 

/'.»««■«■,  siijira :    tt'dlKon  v.  Jtod- 

"V',  l>08t,  u.  (j-). 

(v)  Vm  >•(•  Jtmrow,  21  L.  J.,  Ch. 

W  Re  Wilton,  13L.J.,Q.  B.  17 
W  licUnmmii,  10  Boav.  57;  ifo 

;"",'  ^V,"^^  •  ^-■'■7'-  Jio'-I'cr.  4  Do 
...  M.&O.108     Seo,  howovor, /« 
n  Awf/z-H,  ft  Ex.  210;   2.3  L.  J., 
C,A.P, 


a2lSf?f''*^°^-'J-&S.373; 


28:  He  Jhwiiis,  13  L   J     Ch    fiQ. 

^/!|rni»^7«^,-^ 

olil  ludy,  aud  \wv  solicitor  iiwli.,1 
».{,;  arranged  bills  of  co.;t  wu^ 
ordered  to  be  o,.e„ed  and  tho  bills  of 
costs  taxed,  after  tho  lap.se  of  Moar°v 
two  years,  without  a.^tual  proof  o'? 
th^XuZr\t'T'  on  tho^i:;.ound 
!n„, ,."-'"[  ''".'\'"=tod  nuler  undue 
intluence,  and  without  suflicient  in- 
formation  an.l  that  much  of  !ho 
busmcss  done  was  unnoocssai-y,  and 
ought  not  to  havo  boon  done.     ' 

■Jl^  f' r(''"l,\-^- }^-'  1"E.MC5; 


L.  J.,  Ch.  015 ;  2ij  L.  T 


(s)  In  re  lieiJer,  supra. 
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Paut  I. 


shall  bo  con- 
sidered settled, 

Reviewing  a 
judge's  de- 
cision. 


To  whom  the 
application  to 
be  made. 


Summons  for. 


SoticUors. 

mast  tho  Court  of  its  jurisdiction  to  order  o  taxation  of  the  Ijill,  if 
the  case  bo  witliin  it  {<i). 

When  a  judge  at  chambers  has  made  an  order  referring  a  bill  inr 
taxation  after  paj-ment  of  the  amount,  the  Court  -will  not  ruview 
that  decision  unless  the  allidavit  in  support  of  the  application  shows 
■what  the  amount  of  the  bill  is ;  for  the  Court  may  not  think  it  woi  tli 
while  to  disturb  the  judge's  decision  where  the  whole  nniount  of 
it  is  but  small,  and  where  consequently  the  amount  in  dispute  is 
trifling  (/'). 

The  Application  and  Order  /or.]— Before  tho  Judicature  Acts,  if 
the  business  to  which  tho  bill  related,  or  any  part  of  it,  had  Iccu 
transacted  in  the  Court  of  Chancery  or  other  Court  of  equity,  or  in 
any  matter  of  bankruptcy  or  lunacy,  or  if  no  part  of  tho  business 
had  been  transacted  in  a  Court  of  law  ( c)  or  equity,  then  tho  MpjiH- 
cation  had  to  bo  made  to  tho  Chancellor  or  Master  of  tho  liojls; 
and  if  any  part  of  tho  business  had  been  transacted  in  an>-  other 
Court,  then  it  had  to  be  made  to  either  of  tho  Courts  of  (iueen's 
Bench,  Common  Pleas,  Exchequer.  Court  of  Common  Pleas  at 
Lancaster,  or  Court  of  Pleas  at  iJurham,  or  any  judge  of  eilhor 
of  them  (see  sect.  37,  autv,  p.  122).  It  was  only,  therefore,  ^vlieio 
the  business  or  some  part  of  it  had  been  done  in  a  Court  of  law, 
that  tho  Coiu'ts  of  law  at  Westminster  or  the  judges  theroot'  roulil 
order  a  taxation ;  and  this  although  an  action  might  be  pt'uding 
therein  ((i).  Tho  Court  of  Exchequer  had  jurisdiction  under  the 
statute  to  tax  a  solicitor's  bill  for  business  done  on  tho  Crown  side 
of  tho  Queen's  "Oench  (c) ;  and  tho  superior  Courts  of  law  had  under 
tho  Act  a  common  jurisdiction  to  refer  for  taxation  a  solicitor's  bill 
for  business  dono  in  any  of  them  (e).  Under  the  present  system 
tho  application  is  usually  made  to  a  Master  of  tho  Division  in 
which  tho  matter  is  ponding,  or  if  no  matter  is  jionding  in  any 
Division,  it  may  bo  made  to  any  Master.  The  application  is  made 
to  a  master  at  chambers ;  tho  Court  will  not  entertain  it  (/),  unless 
under  special  circumstances,  or  where  tho  order  has  boon  refused 
at  chamoers. 

To  obtain  tho  reference  : — Tahe  out  a  summons,  intiiuJed,  "  In  & 
matter  of  the  taxation  of  costs.  And  in  the  matter  of  A.  ]>.,  ijodJt- 
man,  one  of  the  solicitors  of  the  Supreme  Coiirt"  (</)  (^antc,  p,  1:'2), 
requiring  him  to  attend  vpon  thn  application.  If  tho  solicitor  lie  dead, 
then  the  summons  should  bo  against  his  executor  or  administrator : 
or,  if  bankrupt,  then  it  should  bo  against  his  trustee.  Tho  sruii- 
mons  should  contain  all  tho  matters  it  is  desired  to  obtain  an  order 
for.  No  affidavit  is  as  a  rule  required  on  attending  a  sumnion- 
for  taxation,  though  under  some  circumstances  the  master  may 


(a)  Ex  p.  Bass,  lie  Stephens,  T7 
L.  J.,  Ch.  219:  Tauncr  v.  Li't,  5 
Sc.  N.  R.  237.  See  Young  v.  W.tllcer, 
16  M.  &  W.  440. 

(b)  See  n.  {ii)  supra. 

((■)  See  lie  Andrews,  22  L.  T., 
O.  S.  114,  where  it  was  held  that 
tho  Court  of  Chancery  had  jurisdic- 
tion wliere  tlio  'nil  ot  costs  wns  for 
attending  to  conduct  the  revision  of 
voters  on  tho  retaiuer  of  the  sitting 


uit-ir.ber. 

{(I)  Hush  V.  Sai/er,  8  Sc.  X.  E, 
750;  2  D.  &  L. 'G02;  Cm-dill^. 
Keale,2(S  L.  J.,  C.  P.  .37;  1  CIS., 
N.  S.  332,  where  business  had  Ikiii 
transacted  before  a  nuiffi.itrato. 

{,)  Jte  Jhirbcr,  3  D.  &  L.  'Jtt ;  H 
M.  &  W.  720. 

(/)   licfFctfy.  Gi!'hff,2Vnv].f<. 

(y)  lie  lliac,  8  Sc.  X.  K.  231:2 
D.  &  L.  269.   Scefonn,  Chit.  Forms. 


a  groat  exton 


Tnxation  of  Hills  of  Costs. 

unk^s  (lisponsod  with  by  tlio  solicito-  ""i^I'ivit  showing  thorn; 

coi!l^!Zi-S^/5;il«^^  -|-^^  it  .ay 

a  groat  extent,  collcctod  from  tho  procodt^  n^i  ""1'°!?'  "^"^^  ^°'  *« 
arplicfition  bo  mado  within  n  month  Si?  °\''^??"^ations.  If  tho 
then  It  should  not  ordor  tho  ixavmont  of  nnx^^°  '^"^'''^'^  "^  '^^o  ^i"- 
should  rostraiu  any  action  ^2g  broulh"Krn^;  -n*"  ^T'*'  '"^'^'^ 
rofcronco.  If  mado  after  that  tiino  fl7n  •  V^°  '''"  ponding  tho 
directions  and  impose  such  forms  ^shnr.  J"' te^m'-^y  make  "such 
this  case  also  ho  may,  if  hcSk  fi5  ,w^'  •^^^'^  P/°l^'^^'-  ^"^  in 
action  for  tho  bill  or  stnv  Lf  V  ^f  ^''am  tho  bringing  of  an 
c.  23,  it  was  in  gone  °[l  fZJZl^S^:^'  ^yF""^-  ''■  ^' " 
order  to  tax,  that  tho  applicant  shlvffd  So  :"^  f  o^lt'nnmg  an 

the  wliolo  sum  that,  upon  taxation,  ajS  rb',!?^"^/',^^^ 

there  were  several  parties  chaiWnMV ^ -+1^  -^  .,  "° '  'i"dwhoro 
entitled  to  have  tho  undSking!f  an  nTf^  '*'  *\°  «oIi"tor  was 
iiotbodispensedwithwitho  t  asnoVnl  v'T'  ''*  ^"^''^s*  ^^  could 
It  was  hoVovor,  disSt  y  i^tl^  ^  *°  *^°  ^""^^  (^0- 

brought,  to  require  this  undortaki  n-  Vn  f '  '^^^'^.  '''"  ''^^t^OQ  ^as 
impose  any  other  terms  (/)  Tho  G;t-?r.^^^^^^^  T^'"*  ^^^  ^^"°  o^'  ^ 
undertaldng,  and  it  is  not  now  gonorSlv  ov£.T^  r*f<^1^4ro  this 
thc^o  appear  to  bo  no  object  in  reouiri/o-^f  T  '^  ^"^  ^  ^ivon  if 
sect.  43,  tho  Court  or  a  iud-o  inav  n.  wn  ^k  V,  ^'^^^'^uch  as,  under 
an  order  for  entering  up  udgmenV  ors^l  n'f^  ^''""^T^^^'  «"°'  ^^ke 
think  fit  for  tho  paj^uent  of  tho  ar^oun f  5  ^*>'"\?^-'l«f  ^^  thoy  may 
form  of  order  in  uso  in  tho  Go  ?t  o^  Phn ,?n  *^°  allocatur  y).  Thi 
taking  to  pay  tho  aniount  duo  l?,,f  h'  '''''^  contamed  an  under- 
used fn  the  cLmon  C  CoS  and  ho%r'  ""^KT  'I"  *^°  f°™ 

Adiroction  in  tho  orcL  that   <"ponVnLr^^^^^^  \^^^' 

shall  dchvcr  up  all  deeds  &c  does  Vnf  ^^^^'■.^^"  *^°  sohcitor 
or  to  an  undertaking  on  the  part  of  tt  .K^  f  *.'''*^'''  ^'^  '^  direction, 
found  due  (A).  But^tlm  frX  V" H  ^^er/L  ^'T  ^^""^  ?'^''^"  ^^ 
alter  a  month  from  the  doliTOyS  the  bi  )  S^  ^PP^if  t^on  is  mado 
.t,  or  part  of  tho  amount,  to  be  brought  iLT"'°/^°  ^'^°""*  «f 
to  tho  not  bringing  or  proceeding  wM,  ."'"*'  ?s  a  condition 

iiKlocd,  there  is  /'o„l/J4Xl  fcfrTbinnf-'  ''T''  ^^  ^*'  ""^^s^. 
hability  of  tho  party  chrrfeablo  m-nfl     ^  *'°^,*^*'  retainer,  or  tho 
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Bringing 
money  iuto 
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ii . 

il        (      s 

•  i    f 

•  ! 


I 


■  ! 
( 
I 


j^W)  IToWy  V.  rritchard,  2  M.  &  W. 

-,  SDowl.  414:   jn,/soii  v.  i'^vi-rrw 
!»owl.5G(J;2C.&J.370;  2Tvr' 

i-!,  where  the  trustee  of  ft  bankrupt 


When  order 
should  leavo 
open  tlio 
client's  lia- 
bility to  pay. 


Hi 


gave  tho  undertaking 

(0  See  J{v  Pyne,  6  C.  B.  407.    In 

l\!;,^:!;f  V*^"  «°li?'to.r  was  al.so  re° 

striuii.-,!   from    bring  uif    uu    action 

l-Hlmg  tho  rcforcn|.  k;lwC,s 
^  ^2  M.  cc  Sc.  820  :  JAV/,  y.  iJ^^.T  a! 


I 

^ 


■11 


t-  1 


''i!i  ^1 
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Giving  credit. 


Delivery  up  of 
papers. 


As  to  costs  of 
taxation. 


Waiving 
irregularity. 


Solicitors. 

a  liability  only  2'TO  to»<o ;  so  that,  if  the  bill  contain  charges  foy 
Bovoral  distinct  transactions,  an  order  to  tax  tho  charges  m  rcspoet 
of  one  transaction  docs  not  procludo  tho  client  from  disputing  his 
retainer  for  the  rost(«).  The  Master,  under  the  common  ordfi- 
cannot  enter  into  any  question  as  to  whether  the  business  charged 
for  was  agreed  to  be  done  for  costs  out  of  pocket  (o),  but  ho  may  dis- 
allow items  which  have  been  unnecessarily  incurred  [p).  Nor,  imdor 
the  common  order,  not  claiming  interest  on  the  tace  ot  it,  can  tho 
solicitor  insist  on  the  Master's  including  it  in  the  taxation ;  nor  can 
ho  it  seems,  afterwards  obtain  an  order  for  its  being  included  ^7). 
Tho  order  may,  in  all  cases,  require  the  solicitor  to  give  credit  l()r 
all  moneys  which  he  may  have  received  from  or  on  account  of  Ju^s 
client,  or  tho  like,  tho  authority  to  impose  wluch  terms  scorns  to  bo 
derived  from  tho  Act  not  merely  authorizing  the  taxation  uiul 
settlement  of  the  bill,  but  also  of  tho  "  attoi-noy  s  dumiuul 
thereon  "  (r).  It  is  discretionsiry  with  tho  Court  or  Master  wliothor 
or  not  to  add  tho  order  for  delivery  up  of  papers  and  documents  to 
the  client  (s).  In  ordinary  cases  tho  order  for  delivery  up  is  move 
as  a  matter  of  course,  but  it  may  be  refused  under  special  circinn- 
stanccs(s).  Tho  6  &  7  V.  c.  73,  requires  that  the  order  shall,  111 
all  cases,  direct  tho  taxing  officer  to  tax  tho  costs  of  tho  retoronco, 
and  to  certify  what,  upon  the  reference,  shall  be  found  duo  to  0:: 
from  the  solicitor,  his  executor,  administrator  (jr  assignee  lu 
respect  of  his  bill  or  demand,  and  tho  costs  of  tho  reference,  if 
payable  (sect.  37) ;  it  does  not  point  out  tho  consequences  of  tliu 
order  omitting  this  direction.  It  cannot  direct  who  shall  pay  these 
costs  for  thoy  aro  to  be  paid,  as  directed  by  sect.  37,  according  to 
tho  event  of  taxation  (<) ;  unless,  indeed,  tho  reference  be  made  in 
a  case  where  it  is  not  authorized  by  tho  statute,  except  under  the 
special  circumstances  provided  for  in  that  section,  in  wluch  case  tho 
order  may,  if  the  Master  think  fit,  give  special  directions  relative  to 
tho  costs  of  tho  reference. 

An  irregularity  in  obtaining  tho  order  may  sometimes  be  waived 
by  the  solicitor's  conduct  (t*). 


&  E.  856 :  Baker  v.  Mcrriju-cathcr, 
2 C.  &K. 737:  He  Thurgood,  23L.  J., 
Ch.  952.  See  He  Jlriicci/,  8  Bcav. 
266  :  Jie  Hair,  10  Id.  187. 

In)  See  White  v.  3lHiier,  2  H. 
Bla.  357  :  Mills  v.  llevctt,  supra. 

(0)  Evans  v.  Taiilor,  2  Dowl.  349. 
Sec  Re  Eyre,  17  L.  J.,  Ch.  277  :  Bra.t 
V.  Svroopc,  2  B.  &  Ad.  581 :  Me  Stret- 
<fl»,  3  D.  &  L.  278  ;  14M.  &  W.  806. 
Ho  could  not  formerly  consider  any 
question  of  negligence.  Jones  v. 
Itoberts,  2  Dowl.  656 ;  4  Tyr.  310 : 
Mci/QS  V.  liinns,  5  Dowl.  28 :  Mtitchett 
V.  Arkcs,  9  M.  &  W.  767  ;  1  Dowl., 
N.  S.  924:  The  Papa  de  Jtossie,  3 
r.  D.  160.  See  He  Clarke,  1  De  G., 
M.  &  G.  43  ;  21  L.  J.,  Ch.  20.  But 
now  post,  p.  140,  n,  (7). 


V.  Hall,  2  Dowl.  163  :  Sollery  v. 
Jfcif  Arr,  27  L.  J.,  Ex.  11. 

\q)  liarriiiqton  v.  Fhilip,  1  M.  & 
W.  48.  As  "to  a  Court  of  ocjuity 
ordering  interest  to  be  i)aiJ  iu  cer- 
tain cases,  see  23  &  24  V.  c.  127, 
s.  27.  See  also  as  to  the  JIaster 
allowing  interests  on  dishuisoraciits, 
33  &  34  V.  c.  28,  s.  17,  aut(>,  p.  i:iO. 

(>•)  Ante,  p.  122.  See  ItiindnU  v. 
Ikeii,  4  Dowl.  682,  a  case  decided 
before  6  &  7  V.  c.  73. 

(s)  Ex  p.  Jarman,  4  Ch.  D.  83:). 
See  per  Jessel,  M.  E.,  at  p.  838. 
Cp.  forms  Nos.  41  and  42  iu  App.K. 
to  K.  of  S.  C,  Chit.  F. 

(0  See  Re  Woollett,  12  M.  &  ^\ . 
504;  1  D.  &  L.  593;  13  L.  J.,  Ex. 
121. 


(/>)  U  illiams  v 


'Nic'hoias,\Jioy<!\.,  (m)  See  Re  Augcll,  12  Jur.  9ol, 


N.  S.  840  :  per  I'atteson,  J.,  in  Heald      B 


« 


^1 
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itself. 


Taxation  of  mils  of  Coats. 

atSS;rri^^^^^lJ«,rcocd  with  tho  taxation, 

ono  of  tho  taxingMastors  and  ohSn        '■'*'''' -"^^"^  ^«f«ro 

Tho  onus  of  obtSnine  this  all,fn^  ?  f PPomtmont  from  him. 
has  obtained  the  ordei"  his  ncK  ^.''*  lies  on  the  party  ,vho 
enable  tho  solicitor  to  treat  the  ordoV  t  7''''',  *°  f^'''''  '*  ^^^^  ^«t 
should  proceed  with  tKaxiion  r -^  '?'^'^'^°°«'l'  and  ho  himself 
andnot/ce  of  tho  taxation  on  SsoLtor'Tf  '^J^Vh^^'  "^''^^^  Notice  of 
one  day's  notice  of  taxfnrcosts    toStW     U"''^'  ^'^  ^-  '''  ^^'  *'^''"°"- 

^^  or  his  sofe.  It7  ^  Sr^atSt  S^ 

to!!S.S:\SJ^^SeeS?£^S^S?f^';^  ^^-<^  -  -gleet 
and  ho  may  do  so  after^  17™^  p  "i  h  I  Wf^^  ' 

after  tho  appointed  time  (z)  As  soo,?'^«  il,„  ^r  /^'^  ^^^*  ^'^  1^°^^ 
taxed  the  lliil,  and  the  soE  tozt  Zand  unon  it  ?b  ^"'  '°"^f  "f  ^ 
taxation  must  bo  afhxcd  to  ko  biTl   l  .f^       ^  *^°  f ''"P^r  fee  for 

Master  will  make  his  altatur  ^ndl^elTfolhi  1^^^^^^ 

fayour  it  is  made,  and  to  whom  it  belongs  fZ,)  P"'*^  '"^  ^^°'*^ 

As  to  the  taxation  of  costs  in  coneral   anrl  ^hn4-  ^    4. 
are  not^.alowod  on  taxation,  see  imflTlPviF  Th.ll'  f'  ^^'^ 
upon  the  taxation  receive  atfidaiits'ort',^  .oi  testTmo,^  m''  T^ 
cordmg  to  tho  practice  which  is  now  in  force  in  fb;  of,n^  ^'K  ^'^ 
Division  ((/    the  Master  cannot    wifbrmf  „  •  i^^T'"  ^^nch 

effect,  eAoi  into  the  qiUfo Zho  wS  e^^^^^^  -^  '^''^ 

the  items  were  ^^^^t^l^^^^^^ ^':;f^SZZ^ 


(/)  Sheriff  V.  Gresley,  4  A.  &  E. 

(//)  6  &  7  V.  c.  73,  s.  37,  auto, 
1>.  123.  ' 

(--)  Cp.  R.  154,  H.  T.  1853. 

(<0  Seo  Older  as  to  fees,  in  An- 
pendix.  '■ 

{'))  Doe  V.  Jtobiiisnii,  2  Dowl.  503 

(c)  Post,  Cli.  LXVII.  See  Xo,/  v. 
|«/wW.,  1  H.  &  W.  14.  See  /;/  re 
tlta-,  44  L.  J.,  Ch.  375,  as  to  the 
right  to  cross-examiuo  tho  solicitor 
on  an  affidavit  made  by  him. 

('/)  Kr  n/.  amici. 

M  Ante  p.  147  :  In  re  Tlmrgood, 
19  I3eav  048;  23  L.  J.,  Ch.  952! 
nntseej,.  »r  7?mri/,  M  L.  J.,  Ch. 
m\  hire  U(m,  10  Beav.  140;  16 


L.  J.,  Ch.  163. 

<iS/\-'l'",T  "^-  T;',^^"""'  2  Dowl.  349. 

a  B  190.    ^-  "'■'"'""*.  11 1-  J.; 

20  Ch.  D.  459;  53  L.  J     Ch    Vn^ 
32W.R.1008.'   But   eoJ/-i.  fv' 
iVrto,  9  M.  &  w.  707;  1  Dowl 

IM  .  Ihe  Papa  dc  Home,  3  P.  D.  ICO 
botwo,"'  P-  V^^  ",•  (")•  ^"  t'^'^'i  ion 
nmvdk  l?"'*^,?'"^  l^'^^'^y-  "'«  Master 
n  ay  disallow  all  costs  which  aj.pear  to 
luni  to  have  been  incurred  throuah 
ovor-caution,  negligence  or  mistalTo 
or  merely  by  the  desire  of  the  party ' 
Iv.  of  S.  0.  Ord.  LXV.  r.  27  eub-r  2q 

post,  Ch.  ixvii.  '  ^"'"^•'^3> 
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Solicitors. 

and  whether  thoy  wero  nocessarily  (/»)  or  improperly  (/)  incurrc,!. 
Aud  ho  muydisnUow  costs  which  the  sohcitor  is  not  ontitl.a  to 
because  he  was  iincortificated  (/o).  Ho  may  consider  the  logahty  (,f 
the  charges  (/).  lie  is,  in  general,  the  solo  ludge  as  to  tho  vcah(m- 
abloness  and  propriety  of  tho  amount  of  tho  charges.  IIo  is  lu.t 
even  bound  to  tax  according  to  a  special  agreement  between  tho 
BoUcitor  and  his  client  as  to  tlio  amount  ot  tho  charges  of  tlio 
fonnor  •  but  ho  may  exercise  liis  discretion  as  to  allowing  cluujiU!) 
made  iJi  accordance  with  it  {m).  Uo  may  also  have  regard  to  tlio 
skill,  labour  and  responsibility  involved  (n).  In  the  case  ot  un- 
usual expenses  not  ordinarily  allowed  on  taxation  between  party 
and  party— as,  for  instance,  shorthand  notes  of  evidence— it  is  llio 
duty  of  the  solicitor  to  tell  tho  client  that  tho  costs  may  not  bu  ul- 
lowed  on  taxation,  and  may  have  to  bo  paid  by  the  client  in  any 
event  and  if  ho  does  not  do  so  tho  costs  will  not  bo  allowed  on 
taxation  between  solicitor  and  client  (o).  Where  several  items  in 
tho  bill  not  for  fixed  fees,  but  of  a  discretionary  nature,  had  no 
charges' set  opposite  to  them,  and  others  wero  charged,  some  too 
low  and  some  too  high,  and  the  Master,  on  taxation,  reduced  tho 
latter  to  tho  proper  scale,  but  decUned  to  increase  the  foinun', 
or  to  inseit  tho  charges  omitted  altogether,  tho  Court  reiuscd  to 
review  +ho  taxation  {j)).  It  may  be  useful  to  observe  that  tho 
3Gth  section  of  tho  County  Court  Act,  185G,  which  fixes  a  Iniiit  to 
costs  between  solicitor  and  client  when  less  than  20/.  is  rccovorwl, 
is  confined  to  County  Court  actions  (<?).  A  solicitor  cannot  luuko, 
nor  has  the  Taxing  Master  any  jurisdiction  to  permit,  any  alteiiitiou 
or  amendment  to  bo  made  in  the  bill  except  by  consent  {r).  "Wheio 
a  bill  contains  charges  for  business  done  in  various  Courts,  or  busi- 
ness not  usually  taxable  by  tho  Master,  as  for  parliamentary  busi- 
ness or  tho  like,  tho  Master  may  send  tho  portion  of  the  bill  con- 
taining theso  charges  to  tho  taxing  officer  of  each  of  tho  otlior 
Com-ts  with  a  request  to  him  to  tax  them,  who  is  thoreupon  to  tax 
them  accordingly,  and  return  tho  taxation  to  tho  Master  (s).    Tho 


(h)  lie  WormsUy,  Baincs v.  Worms- 
leu,  39  L.  T.  85 :  In  re  Masscy  and 
Carey,  supra  :   Williams  v.  Nicholas, 

1  Dowl.,  N.  S.  840  :  Clip  v.  I'i-osser, 

2  Dowl.  21:  Heald  v.  Mall,  2  Dowl. 
163:  Re  Atkinson,  26  Boav.  153: 
Sollcry  V.  Flewkcr,  27  L.  J.,  Ex.  11 : 
Itc  Brown,  20  Beav.  146. 

(i)  lie  Wormsleu,  supra:  In  re 
Clarke,  1  De  G.,  M.  &  G.  43;  21 
L.  J.,  Ch.  20:  Wiggins  v.  Fepmn,  2 
Beav.  266 ;  3  Jur.  721 :  Be  Kitton, 
36  Beav.  369:   SoUery  v.  Flewkcr, 

\k)  "See  Be  Angell,  6  D.  &  L.  144  ; 
12  Jur.  961.    yee  ante,  p.  82. 

(l)  In  re  Barker,  21  Ch.  D.  408. 

\m)  I)rax  v.  Scroope,  1  Dowl.  69 ; 
2  B.  &  Ad.  581,  and  cases  there  cited: 
Be  Masters,  4  Dowl.  IS.  'i'ho  Master 
must  tax  though  there  was  an  agree- 
ment hotweuu  the  solicitor  ana  cliui:-. 
that  the  former  was  to  bo  paid  a 
gross  sum  for  the  busuicbs:  Bhi'by 


V.  IIuzlc,  8  C.  B.,  N.  S.  647;  29  L.  J., 
C.  V.  370  :  Be  Kewman,  30  Beav.  196 : 
Wilkinson  v.  iSwan,  33  L.  T.  o";i; 
tScarth  v.  Butlaml,  L.  R.,  1  C.  P, 
642.  See  stat.  33  &  34  V.  c.  '2S,  auto, 
p.  127,  under  whicli  a  valid  agree- 
ment may  bo  made. 

(«)  See  33  &  34  V.  c.  28,  s.  18, 
ante,  p.  131. 

(o)  In  re  Bli/th  and  Fansh'awe, 
Exp.  Wells,  lOQ.  B.  D.  207. 

(p)  Fi/re  V.  *//(■//(•(/.  8  M.  &  W. 
154;  1  Dowl.,  N.  S.'  83;  10  L.  J., 
Ex.  295.  See  Be  Tilleard,  32  L.  J., 
Ch.  765. 

(n)  In  re  Copp,  Ex  p.  Brae,  6 
Q.  B.  D.  007 ;  50  L.  J.,  Q.  13.  233, 
C.  A.:  Be  Emanuel,  9  Q.  B.  D.  108. 

()•)  Be  Catliii,  18  Beav.  519.  See 
Be  Tilleard,  32  L.  J.,  Ch.  "C'):  He 
Chambers,  34  L.  J.,  Ch.  292,  and 
eases  eital,  nnt-?,  p.  135,  n.  (•'). 

(s)  See  sect.  42,  ante,  p.  12i!:  Ho 
dudloiv,  11  Beav.  401 ;  18  L.  J.,  Ch, 


!    * 


Taxation  of  Bilk  of  Costa.  Igj 

hkfuDo^n  W^li%^°„\'"'"}^'"'V*.V^''*^^^^'  Ho  may  stm,  it  seems,    Chap  VUI. 

tako  1  pon  ff^fflf  the  taxation  of  those  items  as  well  as  the  other ■ 

puts  ot  the  bill «)..  .yso,  this  taxation  Ly  the  other  officer  isVit 
TT^lZX  '  tl^V^fof'iatiou  of  the  Master,  and  ho  is  not  bound 
0  tollow  It;  nor  does  the  reference  give  the  Court  to  which  tJo 

\Tf".   fTn  T     ""'  ij"y  P"«;^''t'5''^  to  interfere  in  the  taxation  («). 
As  to  the  laxiug  Master  allowing  interest  on  disbursomnnf^  Iw 


lie  taxation  is  not  considered  as  finished  until  the  allocatur  is  ThoaUocatur. 
miuk  (..).     Iho  Master  should,  according  to  the  order  for  taxation, 
ax  the  costs  of  the  reference,  and  certify  what  is  due  to  or  S 
the  solicitor,  or  his  executor  administrator,  or  assignee,  in  respect 

0  his  bi  1  and  demand,  and  the  cost  of  the  reforencoT  if  payable  (v). 
Ho  should  also,  m  other  respects,  follow  the  order.  lie  may,  in  all 
cases,  ccrtity  specially  any  circumstances  relating  to  the  bill  and 
upon  which  the  Court  or  judge  may  make  such  order  as  they'mav 
tbuk  light  respecting  the  payment  of  the  costs  (2).  The  aUocatur 
ishual  on  all  .luestions  within  the  Master's  jurisdiction,  unless 
revised  by  the  Court  or  a  3 udgo  (a).  It  does  not  preclude  the  Court 
miSonduct  (i)  Wm^o  of  investigating  charges  of 

ruciewvHj  TamUon-\-As  to  the  mode  of  and  practice  on  obtain-  Keviowing 
iiig  a  review  of  the  Master's  taxation,  see  post,  Ch,  LXVIL    Where  taxation, 
an  application  for  a  taxation  is  made  by  a  party  not  chargeable 

'■'  J,"  f  '  vn  ^  t  Vi  '•  X^'  '•  ^0  ^'"'^''  P-  125),  expressly  pro- 
yules  that  no  bill  which  has  boon  already  taxed  and  settled  sliall 
ue  ii-aiu  referred,  unless,  under  special  circumstances,  the  Court  or 
jiulgo  to  whom  such  apphcation  is  made  shall  think  fit  to  dii-ect  a 
ro-ttixation. 

Costs  o/W/o«.]_By6  cfc  1  V.  c.  73,  s.  37(c)  (ante, -p.  123),  Costs  of 

1  the  retorcnco  to  taxation  be  made  on  the  application  of  the  party  taxation. 
diargoablo  with  the  bill  (ri)  or  on  the  application  of  the  solicitor,  or 

lus  executor,  admuustrator  or  assignee,  and  the  party  chargeable 


I- 


1S2,  where  tlio  Taxing  Masters  of  tlio 
Court  of  Cliaucery  certified  that, 
under  the  rominou  order  to  tax  a 
solicitor's  bill,  tiro  Tuxiug  Miistors 
Kill  tax  u  bill  for  j)arlianiontaiy  busi- 
ui'ss-uiiou  tlie  scale  of  parliamentary 
allawances.  As  to  who  is  bound  to 
pay  the  fees  to  the  taxing  oflicer  in 
the  House  of  Lords,  in  the  first  iu- 
stauce,  oil  a  reference  to  him,  seo 
llich  V.  anih;  4  So.  N.  B.  2-16. 

(0  See  If'ikon  v.  Giittcriclgc,  4  D. 
k  it.  7;i6  ;  3  B.  &  C.  157 :  Iluopcr  v. 
Tdl,  Doug.  199 :  H.  v.  rartridqc, 
I'liW,  9th  ed.  329:  Liixmore  v.  Leih- 
Mge,  1  D.  ic  E.  511 ;  5  B.  &  Aid. 
898. 

(h)  Re  Jones,  1  "Dowl.  424. 

[i]  Vlmcer  v.  Murgiuuc,  2  Dowl. 


(y)  G  &  7  V.  c.  73,  s.  37.  See  Mil- 
hps  V.  lirondky,  9  Q.  B.  744 ;  16  L.  J., 
Q.  B.  72,  as  to  the  effect  of  the  allo- 
catur m  evideucn.  And  see  Whallcv 
V.  aiorcr,  3  C.  &  K.  13. 

W  H. 

(rt)  See  Lov  v.  Webber,  2  A.  &  E. 
■US  ;  1  H.  &  W.  10  ;  6  &  7  V.  c.  73, 
I'^'^L^^''  J-owlcKs,  5  D.  &  L.  793; 
GO.  B.  123;  17  L.  J.,  C.  P.  222. 

/*)  -'^•<^;^-  Harper,  In  re  Tooleij,  20 
Oil,  D,  G85. 

W  See  Doc  d.  Fotts  v.  Jinders,  2 
D.  &  L.  986:  Hodge  y.  Bird,  7  ho. 

{>!)  This  provision  as  to  tho  costs 
only  applies  to  taxation  between  so- 
!ioitr>r  and  cliciit,  and  not  to  those 
between  party  and  party.  Me  Grundy 
ff  Co.,  and  cases  cited  ante,  p.  124  (/). 
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attend  on  the  taxation,  the  costs  of  the  reference  shall  ho  paid 
according  to  the  event  of  such  taxation  ;  that  is  to  say,  if  tho  bill 
when  taxed  bo  loss  by  a  sixth  part  than  tho  bill  dolivored,  thou  tho 
solicitor,  his  executor,  administrator,  or  assignee,  shall  pay  tho 
costs ;  but  if  not  loss  by  a  sixth  part,  then  the  party  churgeiiblo 
with  the  bill,  making  such  application  or  so  attending,  shall  pay 
the  costs ;  and  tho  order  of  reference  (e)  shall  direct  the  officer  to 
tax  tho  costs  of  tho  reference,  and  to  certify  what,  upon  such  rei'er- 
ence,  shall  be  duo  to  or  from  tho  solicitor,  or  his  executor,  &t'.,  in 
respect  of  tho  bill  and  demand,  and  of  tho  costs  of  tho  reference,  if 
payable  :  but  tho  officer  in  all  cases  is  at  liberty  to  certify  spoelully 
any  circumstances  relating  to  the  bill  or  taxation,  and  the  Court  or 
judge  may  make  thereupon  such  order  as  they  niay  think  ri;»ht 
respecting  the  jiayment  of  the  costs  ;  and  tho  Act  also  provides  th;it 
where  tho  reference  is  made  when  the  same  is  not  authorized  to  bo 
made,  excojit  under  special  circumstances,  then  tho  Court  or  judj,'o  is 
at  liberty  to  give  special  directions  relative  to  the  costs  of  tho  reier- 
enco.  This  enactment  is  imperative,  and  the  costs  of  taxation 
follow  in  all  cases  as  directed  by  it,  and  tho  Court  or  judge  has  no 
discretionary  power  over  them  except  in  tho  instances  siiccilieallv 
named  in  the  Act,  viz. ,  where  the  taxation  is  granted  only  iindur 
special  circumstances,  as  after  verdict  or  writ  of  inquiry,  or  after 
twelve  months  after  the  delivery  of  tho  bill,  or  after  paj-meut,  or 
where  tho  Master  has  certified  sj^ecially  circumstances  relating  to 
tho  taxation  (/).    If  a  client  chooses  to  have  a  solicitor's  bill  taxed, 


(<■)  See  Ee  Shmv,  20  L.  J.,  Q.  B. 
280. 

(/)  Exp.  WooUett,  12  M.  &  W. 
604 ;  1  D.  &  L.  593 ;  13  L.  J.,  Ex. 
121. 

By  2  G.  2,  c.  23,  s.  23,  if  the  bill, 
when  taxed,  wore  less  by  a  sixth  part 
than  the  bill  delivered,  tho  attorney 
had  to  pay  tho  costs  of  taxation ;  but 
if  not  less  by  a  sixth,  tho  Court,  at 
discretion,  nught  charge  the  attorney 
or  client  with  such  costs,  according 
to  the  reasonableness  or  uuroasou- 
ableness  of  the  bill.  That  enactment, 
compelling  tho  attorney  to  pay  the 
costs  of  taxation  in  the  event  of  a 
sixth  being  taken  off,  was  imperative ; 
and  it  was  not  in  the  discretion  of  tlie 
Court  to  relievehim  therefrom  {Mills 
V.  Itcrctt,  1  A.  &  E.  8')6  ;  3  N.  &  M. 
767  :  Hifiyins  v.  Woolcott,  6  B.  &  C. 
760 ;  8  b.  &  R.  589,  nom.  Dickens 
V.  Woollcott ;  Featherstnuchauqh  v. 
Iteccc,  1  C.  &  M.  495 ;  2  Dow'l.  30 : 
Sivinburn  v.  llavelt,  7  Dowl.  314 : 
Rtmcll  v.  Yorke,  7  Sc.  130) .  Where, 
however,  tho  attonioy  had  delivered 
a  bill  a  mouth  before  he  brought  an 
action,  and  tlic  client  waited  tmtil 
the  action  was  brouglit  without  tax- 
ing the  bill,  ho  was  not  entitled  to 
the  costs  of  such  taxation  made  after 
action  brought,  ullliougli  more  than 
a  sixth  was  taken  oS{Ifarbinv.  Mile», 


9  B.  &  C.  755 :  Coates  v.  Nash,  hi, 
757,  n.  :  lieiiton  v.  Ballard,  4  Biiig. 
501 :  Jay  v.  Coakes,  8  B.  &  C.  G;i');^3 
M. &B. 35:  Wilson v.Kiia/tji, 8 Dowl. 
426  :  Itohiiison  v.  J'ourll,  .)  M.  &  W. 
479)  ;  unless  whore  tho  action  was 
evidently  brought  to  avoid  these  costs 
{Toomer  v.  Fuller,  2  Dowl.  195),  or 
inider  some  other  special  circum- 
stances. And  where  tho  client  had 
agreed  to  waive  the  delivery  of  a 
signed  bill,  it  was  held  that  ho  woulil 
not  bo  entitled  to  the  costof  taxatiou, 
even  though  more  than  one-sixth  was 
takenoff  {Gtrnird  v.  Arnold, GY)ov;\. 
336.  And  see  llussiil  v.  I'orkf,  1 
Scott,  130).  And  the  costs  were  in 
tho  discretion  of  tho  Court  in  all  cases 
where  the  order  for  taxation  was  by 
virtue  of  the  common  law  jurisdictio'u 
as  to  it  {Peters  v.  S/ieeiia'ii,  10  M.  & 
W.  213  ;  1  Dowl.,  N.  S.  9i:i). 

Where  less  than  a  sixth  was  dis- 
allowed by  the  Master,  the  Court 
generally  obliged  tho  client  to  pay 
the  costs  of  taxation,  though  it  was 
in  their  discretion  to  do  otherwse 
{Iliirst  V.  />uo«,Banios,  118;  i/iV.'e 
V.  Shucklelo)i,  1  Taunt.  536.  See  Yea 
V.  Yea,  2  Anst.  494  :  Wehh  v.  Smc, 
1  Anst.  260:  Gale  v.  J'akw'/toi..  1 
M'Clel.  &  Y.  354  :  Wilson  v.  Jiimpu, 
8  Dowl.  430,  yeiJ'atlesoii,  J. :  Barker 
V.  Bishop  of  London,  Barnes,  147 : 
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Btandiuj?  his  discharge  (/■)  ^^"^  taxation,  uotwith- 

a„fo7ntof;fSLrLn^*o^\v'S^^  by  roaucin,  the  What  is  a 

items,  must  ho  clooniod  ar;:;xlx  cf  o  "  fo°^f(V'^Sj  Ij^''-  "^'  S"°"  '^  " 

ing  to  some  docis  ons  under  '>  G   '>  r  <>■    ?f  1^^  ,  i  Y     ■'^"t- "ceord-  sixtli. 

not  cverydeduetion  that  wil  I'eceive  thi't  :.nLTr  ?  '"""'  ^^^'"K'^  ^^ 

the  deduction  arose  not  i^'l  t£  taxatLn       ™^^^  and  where 

by  a  whole  braucli  of  the  biU  blV.  d   a  o-  o     1  '"^'''  'l^^^^'P^^ 

was  not  tho  party  liable  for  it  Lml  tW  =,',     '  .r^""*"  P'"  ^^^''"^^ 

was  hold  not  t^>  be^a  SctiJxi  Von  tt^LTSh^^^  ^^■'^''  ^^ 

that  Act  {m).   But  in  a  more  recent  i.so  in  f.oTx?  I'leanmj-  of 

Master  dec/ded  that  ono  of  the  actSi    whiol,^^^^^^^^  l^?'(  ^^'° 

incurred  had  been  impropeX  brS^  J^^^^^^ 

ducted  tho  costs,  tho  Court  decided  tW  f?,n  ,i    i    l-'*  ^''"^'""'^  •'^- 

.>.me.ni„eo.-it(,0.     TtU'Sint^grgSS.-TSS;; 

Ehcood  V.  iVy/>w,  8  Biiig.  83  ;  1  M. 

iSc.  159;  1  Dowl.  251 :  Davison  v' 

Jtt')(,  8  Dowl.  073  :  Mills  v.  Itinti 

1A.&E.850;3N.&M.707:  Jiaker 

T.  Milh  (or  7;',7/s),  2  Dowl.  S82 ;  2 

C.  A:  M.  41o  :  Neivton  v.  HiirhmL  3 

Sc.X.R.  230;  9  Dowl.  041 ;  2  M  \S: 

Or.  886). 
(y)  ii-f  -S^rttc,  20  L.  J.,  Q.  B.  280. 

See  Lanrii'  v.  Jiarthtt,  1  D.  &  L 

iSO;  13  L.  J.,   Q.  B.    145,  whw-c 

tbire  was  a  comi)romise  between  tho 

parties,  aud  the  allocatur  was  f  ouuded 

on  the  agi'cement. 
(/()  In  re  Upperton,  30  W.  R.  840 
(0  Ite  I'aiiU  (C.  A.)  32  W.  K.  940; 

a%.*.6'  50L.T.  ';«-32W.  e: 
Ml.  See  In  re  Cartheiv  (C.  A.)  32 
W,  B.  940,  where  the  bill  amounted 
to8J/.,  and  the  words  "say  78/" 
were  added,  and  tho  bill  taxed  kt 
w.,  and  the  solicitor  was  held  liable 
to  pay  the  costs. 

(k)  WhuUci/  V.  WiIliamHiin,  6  M. 
&Gr.?S3;  OSc.N.K.  948.  As  to 
whcu  the  assignees  of  a  baukruiit 
tolicitor  were  personally  liable  for  tho 
costs  of  taxation,  see  lie  I'ccrs,  21 
Bcav.  o20.  ' 

(/)  In  Ex  p.  Innmn,  Buck,  B.  C. 
liH.  it^  was  held  that  tho  attorney 
ouffht  tn  pay  the  costs,  the  reduoliuu 
bcmg  caused  by  the  disallowance  of 
a  sum  he  had  paid  for  extra  fees  to 


the  commissioners  of  bankruiitcv  for 
travellmg  exiiunscs.  Where:  on  tho 
taxation  of  a  solicitor's  bill,  the 
Master  disallows  some  items,  and 
dds  others,  in  order  to  apply  the 
ru  o  as  to  the-  ono-sixth,  the  bift  de! 
«fl,l  .fi  ''  ?J'°  "'"^'ased  by  the  sum 
added,  and  then  reduced  by  tho  sum 
disaUowed;  Jie  H.y/lei,,  2^Jur.,  N 

m'&Bim!''  ''•  "■  ^''"''''^"'  « 

(/")  Mills  V.    Jleii/L   1   A.  &  E 
8'^;    3   N.    &M.  707:    jn<Ue  y 

V.  Ilodason,  2  Dowl.  300 :  IW-wton 
^•^^;;'''"/'^VG-286;4SeN 
456.         '^"''"''"l'  ^-  O^-ford,  5  Sim. 

X  ^t)  ^iS^'i^  1-  ^"'-fiinson,  2  C,  M 
&  n.  178;  3  Dowl.  774:  hn-h'  B 

orv^wl'T*^'/,'",'^  "°'  necessary 
to  say  whether  the  decision  in  Jrhi/c 

J}\d-  V'}''  "f^','*  °i'  ^'''0"».  because 
tl  a  ,s  (hstmguishable  from  that  case 
fhi   h!^°  ^i""  was  struck  out  because 

irilb  if  '^'i''-.  ''■"',  "°^  chargeable 
with  it,  and  It  ought  to  have  been 
charged  to  anothci- person.  In  the 
present  case,  the  sum  in  question 
was  chsal  owed  because  the  aTorney 
ought  not  to  have  clnuged  this  item 
at  all,  uud  thereloio  it  ought  never 
to  have  been  inserted  in  the  bill." 
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Solicitors, 

sound  reason  for  thcso  distinctions,  and  tho  question,  it  is  suLnutto.l, 
oi"ht  to  bo.  whothor  tho  billdelivorcd  and  ordered  to  bo  taxed  lu.s 
beuu  taxed  off,  no  matter  liow  or  by  what  lueans  tho  Master  .amo 
to  a  conchision(o),to  less  by  a  sixth ;  and  it  it  has,  the  s.hnh.r 
should  my  tho  costs  of  tho  taxation,  unless  the  3udge  has  mudo 
some  speeial  order  as  to  those  costs,  or  the  Master  has  certi hod  snuio 
special  circumstances,  showing  that  ho  ought  not  to  bo  called  on  to 

^"lf*an>^of  tho  items  in  tho  bill  nro  not  taxable,  tho  Master  ^viU 
not  tax  thcni;  and  thev  should  not  be  taken  into_ account  whou 
ealcuhiting  whether  the  bill  has  been  taxed  off  by  a  sixth  or  n,  A^ ,,, 
Thus,  a  solicitor  employed  to  defend  an  action  and  receiymg  1  lom 
his  client  tho  debt  and  costs,  for  the  purpose  of  being,  paid  nv.r  to 
the  plaintiff,  is  not  entitled  to  make  t^iat  sum  an  item  in  his  b,l  ,  s, 
as  ti  increase  the  amount  of  it(v).  ^  But  ho  has  a  right  toinlroduco 
into  hisbi:'  disbursements  made  by  him  for  his  client  ot  lumay 
paid  by  his  client  to  him,  although  he  has  no  discretion  as  to  tkir 
amount,  unless  his  client  paid  the  money  to  him  specihcally  on 
account  of  those  disbursements  (r). .  And  where  he  paid  a  pro.  m  s 
bill  for  his  client,  it  was  hold,  ho  nught  include  it  in  his  own  bdl  a. 
a  disbursement  (a).     And  where  a  sum  of  65?.  10.  was  givc.i  by 
the  client  to  tho  soUcitor,  at  tho  trial  of  a  cause,  and  after  the  briots 
had  been  delivered,  to  bo  disbursed  in  fees  to  counsel,  and  actualy 
applied  in  that  manner,  it  was  held  that  such,  ices  were  properly 
inserted  in  the  bill  as  disbursements  {t).  _  Costs  in  a  suit  were  taxed 
as  between  party  and  party,  and  tho  residue,  amount  duo  on  taxa- 
tion, paid  to  the  solicitor  of  the  successful  party  ;  the  solicitor  atter- 
waris  delivered  his  bill  to  his  client,  under  an  order  of  Court  tor  such 
deUvery,  and  for  a  general  reference  of  tho  bills  for  taxation;  they 
included,  among  other  matters,  tho  above  costs  as  reduced  en  taxa- 
Jion,  for  which  credit  was  given ;  it  was  held,  that  ho  was  entitled 
to  ir^sert  tho  reduced,  and  not  tho  original,  amoimt  of  costs,  and  that, 
on  taxation  of  the  bills,  tho  client  could  not  add  tho  sum  fonuerly 
deducted  from  these  costs  to  tho  sum  taxed  off  from  the  genera 
amount  of  tho  bills,  in  order  to  mako  tho  whole  reduction  exceed 
one-sixth  of  such  amount  {u).  .        ,  .  ,  , 

Under  tho  common  order  to  tax,  m  which,  as  wo  have  so  n 
(ante  v  148),  nothing  is  said  as  to  who  is  to  pay  the  costs  of  tho 
axatiJn,  tho  remedy  for  tho  amount  of  these  costs  will  be  the  same 
as  tho  remedy  for  the  non-performanco  of  any  other  order  as  o  1.h 
payment  of  money,  such  payment  lK3ing  by  tho  order  mpliody 
Ordered  to  bo  mado  according  to  tho  event  of  tho  taxation,  as 
pointed  out  by  tho  Act  (a;).  Tho  samo  remedy  is  also  open  to  ho 
mrtv  where  tho  order  ex  n-essly  directs  who  shall  pay  these  cost,, 
But  where  tho  party  seeks  to  obtain  them  upon  special  circum- 


(o)  See  Swinbiirn  v.  Hewitt,  7 
Dowl.  314.  ^         ,     „ 

( p)  See  Ec  Bedson,  9  Beav.  5 :  Re 
jj;„„W,  llBeav.G03 

((,•)  Woollison  V.  Hodgson,  2  Dowl. 
3G0  :  Hai/s  v.  Trotter,  5  B.  &  Ad. 
llOfi:  3N.  &M.  174.  „. 

()■)  JLarrisoH  v.  7/  ard,  4  Dowl.  o'J. 

(si  Franktinv.  Feathcrstonchaugh, 
3  N.  &  M.  779;  1  Ad.  &  E.  476.  See 


Re  Morris,  2  A.  &  E.  582. 

(0  HiwI/e  V.  ShaeMt'ton,  1  Tauut. 
535 :  Re  Metcalfe,  30  Beav.  lOG. 

(li)  Mills  V.  Ihvett,  1  A.  &  E.  8.;6; 
3  N.  &  M.  767.  And  see  /%<  v. 
Trotter,  3  N.  &  M.  174 ;  5  B.  &  AJ. 
1106.  , 

{x)  As  to  tlio  roin.-ilios  to  onniFf- 
tho  performance  of  orders  in  general, 
see  post,  Ch.  LXXIV. 


ItemedkB  for  BUla  of  Costa. 
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stances  which  tho  Master  has  cortifiod  on  tho  taxation,  then  ho    Chap.  VIII. 

iiiiiHt  apply  to  tho  Court  or  a  judgo  for  tliom;  and,  if  ordered  to  bo 

pjiil,  his  remedy  then  will  bo  upon  that  order.  It  was  hold,  under 
2  (/.  4.  c.  23,  that  tho  costs  of  taxation  could  not  bo  roeovored  by 
action,  nor  bo  tho  subject  of  a  set-off  (;/).  "\Vhoro  a  client  gave  his 
accoi)tanco  for  tho  amount  of  a  bill  of  costs,  but  afterwards  had  tho 
bill  taxed,  and  more  than  one-sixth  was  deducted,  the  bill  having 
l)cou  dishonoured,  tho  Court  allowed  tho  solicitor  to  pay  tho  costs 
u£  taxation  to  tho  holders  in  part  payment  of  tho  bill,  instead  of 
paying  them  to  tho  client  (z). 

Remedy  hy  Client  for  Over-payment.'] — If  tho  allocatur  bo  in  Remedy  by 

iavour  of  tho  party  chargoablo  with  tho  bill,  and  tho  order  of  'Jli'-'iit  for 

lol'eieiice  contain  tho  usual  clause  ordering  tho  solicitor  to  refund  o^c-pay- 

tlio  surplus,  the  remedy  for  that  surplus  is  by  obtaining  a  Master's  '"'''''• 
order  for  the  payment  of  tho  same,  and  enforcing  tho  samo  by 
execution  in  tho  usual  way  (a). 

(f.)  Their  Hemediesfor  their  Bills. 
A  solicitor  may  bring  an  action  for  his  bill  whether  it  has  boon  Remedy  for 
taxed  or  not.     If  it  has  been  taxed,  then  ho  may  ]n-ocoed  if  ho  ^i^'- 
thinks  proper  by  execution,  as  mentioned  post,  p.  1 J9.     Wo  have 
seen  {(tide,  p.  128)  that  an  action  will  not  lie  on  an  agreement  for 
costs  made  under  tho  33  lO  34  V.  c.  28.     A  solicitor  has  no  absolute 
>tatutory  right  to  have  tho  amount  of  his  charges  ascertained  by 
taxation  (h). 

Action  for.] — We  havo  already  seen  that,  except  by  leave  of  a  By  action. 
juilgo,  which  may  bo  granted  in  certain  cases  {ante,  p.  124,  n.  (c) ),  no 
action  can  be  brought  for  tho  bill  until  tho  expiration  of  a  calendar 
uiouth  after  it  has  been  duly  delivered  (c). 

The  right  to  bring  or  proceed  with  an  action  pending  a  reforenco  Action  pend- 
for  taxation  depends  on  tho  order  for  it.  If  tho  order  bo  obtained  "ig  taxation. 
vithin  a  month  after  tho  delivery  of  tho  bill,  it  expressly  restrains 
an  action,  and  if  such  action  were  brought,  the  i)roccodings  might 
be  set  aside  {d).  If  an  action  wore  brought  clearly  for  tho  purpose 
of  vexation  after  a  summons  taken  out  for  a  reference  and  before 
its  rotiu'u,  probably  tho  judge  would  give  tho  defendant  tho  same 
beuefit  as  if  no  action  had  boon  brought,  and  perhaps  set  aside  the 


(r/)  Field  V.  Bezant,  5  B.  &  Ad. 
3.i(':  riiillips  V.  liroadley,  9  Q.  B. 
IH;  l.iL.  J.,Q.  B.  72. 

(;)  WoolUmn  v.  Hodgson,  2  Dowl. 
360,  See3  Dowl.178.  Seo  Thomas 
y.Maijor  of  /Swansea,  11  M.  &  W. 
83;2Dowl.,  N.  S.  1003:  Wilson  v. 
Kiiupp,  8  Dowl.  426,  as  to  allowing, 
before  the  6&  7  V.  c.  73,  the  costs  of 
taxation  as  costs  in  the  cause. 

W  See  post,  Ord.  LXXIV.:  Peace 
V.  Jones,  8  Dowl.  314.  As  to  an 
action  lying  for  tho  surplus,  see  Gower 

Y     /'/..,/.;..      o    t,u.,_i-      or,      jn:ii-         ^, 
\,  ,.,„,,,,,^    _.  ,:tttirn..   aO .    Imtttus  V. 

iimidleij,  9  Q.  B.  744  ;    16  L.  J., 
Q.B.  72. 


(i)  Ex  p.  Ditton,  In  re  Woods,  13 
Ch.  D.  318;  42  L.  T.  161. 

(c)  G  &  7  V.  c.  73,  s.  37,  ante :  Lane 
V.  Glenntj,  7  A.  &  E.  83 ;  2  N.  &  P. 
258 :  Robinson  v.  lioland,  C  Dowl. 
271.  In  tho  absence  of  a  plea  of  no 
signed  bill  delivered,  it  is  competent 
to  a  solicitor  to  rely  on  a  contract  to 
pay  a  specific  sum  for  business  done, 
without  producing  a  bill  or  showing 
charges  fair  and  reasonable  amount- 
ing to  or  exceeding  the  stipulated 
sum:  Searth  v.  Rutland,  L.  E.,  1 
C.  P.  G12. 

(rf)  Sheriff  V.  G"      -,  5  N.  &  M. 
491  ;  4  A.  &  E.  33J 
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proccoilinga ;  at  least,  this  would  havo  boon  ilono  boforo  (3 .1  7  1". 
c.  13  (<■).  Wo  hiivo  scon  that  tho  delay  of  tho  party  in  procwMlin- 
with  tlio  taxation  dooa  not  warrant  tho  Kolicitor  in  conuiu'ncin;;  mi 
action;  his  course  in  Huch  a  caco  is  for  liiinHclf  to  proceed  with 
it(/).  Ah  Koon  a.s  tho  taxation  is  completed  tho  action  may  lie 
brought  if  a  month  has  olapaod  since  tho  delivery  of  tho  bill,  mul 
tho  solicitor  need  not  delay  commencing  it  on  account  of  nn  iin- 
pUcation  concerning  tho  costs  of  tho  roferonco  or  to  review  tlw 
taxation,  unless  indeed  an  order  has  been  obtained  oxpressly  lu- 

straining  it  ((/).  .         ,,       ,  •  .-,„      -n  ^ 

If  tho  defendant  dispute  tho  retainer,  tho  pluintifl  will  Imvo  to 
prove  it.  If  it  woro  in  writing,  it  must  bo  produced,  and  proycl 
in  tho  ordinary  way.  If  by  parol,  it  may  bo  proved  by  tho  pluin- 
tiff  himself  or  any  one  present  on  tho  occasion  when  it  was  •liven, 
or  by  defendant's  iidmissions.  Proof  of  defendant  having  given 
dirocti(ms  about  tho  business  will  bo  evidence  of  it,  if  the  buMiir>< 
woro  for  his  benefit.  Tho  production  of  an  order  obtaineil  by  tk- 
fondant  to  tax  tho  bill,  and  the  Master's  allocatur  thereon,  will  liu 
sulliciont  evidence  of  the  retainer,  unless  tho  order  cxpvps>ly  ic- 
serves  to  defendant  the  right  to  contest  it ;  they  will  also  be  eviili'iiuo 
of  tho  business  having  boon  done,  and  tho  reasonableness  of  tlio 
items  (/i).     Tho  plaintiff  must,  uudor  a  defcnco  denying  same,  i)ro\o 


(e)  Seo  Tooimr  v.  Fidhr,  2  Dowl. 
19ij. 
(/•)  Aiite,  p.  119.  ^    _, 

(,/)  See  llcwett  v.  Sel/ott,  2  D.  & 

(/()  lee  V.   Joiief,  2  Camp.    190: 
Whalleii  V.   aiunr,  o  C.  &  K.   13. 
As  to  these  proofs  iu  general,  seo 
Itosc.  ou  Eviit.    Whore  l-.'ssor's  soli- 
citor draws  a  lease  to  be  paid  for  by 
lessee,  the  solicitor  must  look,  iu  tlio 
tirst  instauco,   to  lessor,   who   may 
afterwards  recover  from  lessee  t'no 
amouut  paid  for  tho  lease  (seo  (irhsell 
V.  UobiMun,  15  Biug.  N.  C.  10 ;  3  Scott, 
29).    But  whore  lessor  aud  lessee, 
in  tho  presence  of  lessor's  solicitor, 
signed    an  agreement   that  a  lease 
should  bo  prepi-red  by  lessor's  soli- 
citor, and  paid   for  by  lessee,  tho 
lease  was  prepared  accordingly  ;  but 
lessor,  wlio  had  c.ily  a  life  estate, 
dying,  the  lease  was  iiever  executed : 
it  was  held  that  lessor's  solicitor  was 
entitled  to  recover  of  lessee  the  charge 
for  drawing  tho  lease  ( //  'tbh  v.  Jilwdes, 
3  Biug.  N.  C.  732  :  Smith  v.  ('h(j;i,  29 
L.  J.,  Ex.  300).    As  to  counteiiJarts 
of  leases,  seo  JeitnhuiH  v.  Mayor,  8 
C.  &  V.  CI.    A.,  wishing  to  borrow 
money  ou  a  mortgage  of  laud,  deli- 
vered the  title  deeds  to  B.,  the  in- 
tended mortgagee,,  for  examination, 
and  said  that  ho  would  pay  all  tx- 
peuscs  :  B.  handed  the  deeds  to  liis 
own  solicitors  to  be  investigated ;  the 
negotiation  went  off,  and  the  soli- 


citors, being  requested  by  A.  to  re- 
turn liis  deeds,  refused  to  do  so  till 
ho  paid  their  bill  of  costs.  On  iis- 
Bumpsit  brought  by  A.  ugiiinst  the 
solicitoi's,  to  recover  back  tliu  luoni-'y 
80  paid,  it  was  held  that  the  dt'tVn- 
dauts  could  not  bo  eoursiilureil  a.s 
havhig  acted  for  both  inutiis  in  the 
negotiation,  and,  therefore,  hud  not 
a  lieu  against  A.  as  liis  solicitors: 
that,  supposing  A.  liable  to  1!.  i<\ 
tlie  costs  iuciirrod,  B.  conUl  nut 
comnniuicato  to  his  own  solicitoi's  a 
lieu  upon  A.'s  deeds  by  haiuling  tlum 
to  the  solicitors  for  iiivestimition : 
that  tho  undertaking  o;'  A.  to  li.,  if 
it  amounted  to  a  promise  tomythisi; 
costs,  did  not  entitle  B.'s  solicitors  t" 
detain  tlio  deeds,  as  I't  estahlishud  no 
privity  between  them  ami  A,,  iiuJ 
that  A.  might  have  brought  trover 
for  the  deeds,  aud  was  entitled  to 
recover    in   this   action,    {l.'intt  v, 

1  "tzard,  5  B.  &  Ad.  808 ;  2  X.  i:  M.  4.w : 
see  irilkiitsonv.  Grant,  2.')L..T.,C'.r. 
233.)  Seo  Helps  v.  C/ai/loii,  17  C.  1!.. 
N.  S.  5,53  ;  34  L.  .T.,  C.  V.  1,  astothe 
hu.sband  being  liable  for  the  wife's 
solicitor's  costs  of  prejiariug  a  mar- 
riage settlement.    See  Ladil  v.  Li/uii. 

2  M.  &  W.  2G5,  as  to  the  husband's 
liability  for  the  expenses  of  a  deed  oi 
separation.  As  to  the  husband's  lia- 
bility for  the  costs  of  a  judicial  sepa- 
ration or  dcoron,  seo  .lutc.  p.  !01.  .A* 
to  the  expenses  of  a  deed  of  appoint- 
ment, see  Ilayward  v.  i'iott,  8  Cur. 


Jlemcdk'i  fur  Hills  of  Coati, 

that  thn  work  and  (lishurflomonts  char«o(l  for  woro  rospoctivoly  done 
iiul  lull  out.  If  tbo  bill  hiis  boon  t.ixod,  this  w.mld  l.o  si.lli,  ioiitiv 
proved  by  tho  produ.^tioii  of  an  oliico  c.j.y  ..f  tho  onlnr  lor  taxation, 
undot  tho  "  locatur.  I'roof  „f  tho  main  items  in  tho  bill  will  in 
j-onorul  sull  00,  it  it  would  follow,  us  oi  courso,  that  tho  rest  woro 
incurivd,  witluHit  gmng  into  proof  in  dotail  of  oaoli  item  (/).  It  in 
110  (Iftonoo  that  tho  busmoas  was  done  on  a  Simdav  (/,■).  When  tho 
l„i.moss  which  p laintitf  ongagod  to  do  for  tho  dofondant  is  a  con  • 
plotowork  m  itsolt  it  is  a  dofonoo  that  it  lias  not  boon  o()mi)lotod  bv 
tho  I'lMintitt;  .IS,  that  an  aotiou  or  suit  in  which  ho  was  omployod 
;„r(l.'londant  is  stil  undotormmod.  and  that  tho  plaiiitilV  imi.i'n.m.ly 
ahaiiduu.Ml  It  (/).  ho  tho  dofondant  may,  as  wo  havo  alioady  soon, 
M.t  up  as  a  dolonoo  that  tho  businoss  chai-o.l  for  was  w/w!/,,  usoloss 
to  him  by  reason  of  tlio  plaintifl's  nogligonco  or  impnmor  eon- 
,l.iet(m).  IN o  ovidonco  iiood  in  ^-onoral  bo  given  that  tho  charges  aro 
n,i.mi,ihlo  ..r  It  the  bit  havo  not  boon  taxed,  thoir  reasonableness 
isadnuttod  by  the  detondant  not  procuring  such  taxation  (,,),  and  if 
taxtx  ,  the  allocatur  will  bo  conclusivo  evidence  of  thoir  being  reason- 
;,bIo(o).  Eut,  whou  not  taxed,  it  is  proper  to  givo  some  gonoral 
tvulenco  ot  tho  rousonabloness  of  tho  charges,  or  else  of  tho  delivery 
,it  ho  hdl  a  month  botoro  action.  Tho  delivery  of  a  bill  is  strong 
rvuleuco  against  an  increase  of  charge  in  a  subsoouout  bill  for  any  of 
the  iteins  contained  in  the  fii;st  bill,  and  prosumptivo  ovidonco  against 
.nya(l.ht.onal  itoms(;>  .  Tho  dofondant  may  sot  up  as  a  defonco 
thiit  tho  plaintifi  agreed  to  charge  nothing  for  his  trouble  (y) ;  that  ho 
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i-  P.  59.    As  to  tho  oxpeusos  of  doods 
Wween  vendors  and  jjurelmsors,  soo 
Dixon  on  Title-deeds,  jip.  462  ot  seq. ; 
SiigJeu's  Vend,   and  I'urcli.   p.  2i7. 
It  may  bo  added  that  a  solicitor  is 
II'.'  in  general  entitled  to  charge  for 
business  douo  as  u  trustoo  :  Jte  Nher- 
Kviil,  3  Boav.  338.    And  see  Gilbert 
V.  Ih/iiclci/,  3  Sc.  N.  E.  3G4  :  Broiigh- 
u.ii  V.  Ihvni/htoii,  5  Do  Q.,  M.  &  G. 
I'M:  2.)  L.'J.,  Ch.  250:  Jiv  Tin/lor, 
i!  L.  J.,  CIi.  8.')7,  wlioro  a  solicitor, 
a  trustee,  employed  another  solici- 
tnr  to  act  fur  liim  on  agency  tenns  : 
lltiiiin  V.  J)((rbi/,  28  Beav.  325  ;  29 
L.  J.,  Cli.  G22,  wlioro  tlio  solicitor  woa 
ail  executor:  J'til/iiril  v.  JMi/lv,  C  Jur., 
N'.S.  1139.    Tho  rule  that  a  tru' too 
shall  make  no  profit  of  his  trust  does 
ii>t  extend  to  liis  partner:  therefore, 
where  a  trustoo,  iieing  a  solicitor, 
eniiiloyod  his  partner  professionally 
111  the  matter  of  tho  trust,  upon  tho 
tomu  of  such  jiarhier  being  alono 
entitled  to  tho  proHts,  ll'ooif,  V.-C, 
allowed  the   professional    charges : 
t'M  V.  Carloii,  30  L.  J.,  Ch.  639. 
(i)  Wllips  v.  Itoach,  1  Esp.  N.  P. 

(/)  hate  V.  BiekcH,  1  C.  M.  &  E. 
5-:;  3Dowi.  171. 
(0  Sec  ante,  p.  108. 
WAnte,  p.  114. 


Qi)  AiidcrH 
237:   Willia,,, 


237:  Hyiiams  v.  Fnth,  1  Dougl. 
198:  Jfoojji-r  y.  Till,  Id.  But  see 
J^x  p.  Ditto)!,  In  re  IVoodn,  13  Ch. 
1).  318  ;  per  Jumfs,  L.  J.,  at  pp.  319, 
320,  whoro,  however,  tho  above  au- 
thorities were  not  cited  (so  far  as 
appears  from  the  report)  in  answer  to 
tlio  question  of  tho  Lord  Justice. 

,.r^  -'''n^-  •^?"''*'  8"!'™:  licck  v. 
67«/m-,  9Dowl.  111. 

{)>)  Leveridge  v.  Jtotham,  1  B.  & 
P.  49. 

('/)  As/ifordv.  Price,  3  Stark.  185. 
See  lie  Strctlon,  14  M.  &  W.  806  • 
Iiinicr  V.  Tciiiiiiiif,  10  Jur.  4'>9  n  ' 
Q.  B. :  Jones  v.  Jtende,  5  Ad.  &  e! 
529:  JeiDiiiigi  v.  Jo/umti,  L.  E.,  8 
C.  P.  42.J.  Before  33  &  34  V  c  ''8 
(ante,  p.  120),  a  contract  between  a 
solicitor  and  client  that  tho  solicitor 
should  advance  money  for  carrying 
on  a  law  suit  to  recover  possession  of 
nn  estate,  and  thot  tho  client  should 
if  t.ho  suit  were  successful,  pay  the 
solicitor,  over  and  above  his  legal 
costs  and  charges,  a  sura  according 
to  tho  benefit  to  tho  client  from  pos- 
session of  the  estate,  was  void  on  tho 
ground  f  nwintenance.  K.-.-f/r  v 
Jtomvood,  30  L.  J.,  C.  P.  217:  Price 
y-Jlttitie,  32  L.  J.,  Ch.  734,  where, 
before  tho  33  &  34  V.  c.  28,  the  soli- 
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only  iiioui'V 

out  of  IKIl-'klit. 

riaintilT  not 
adniittfiil  or 
(imiliHoil. 

Unccrtitlcatoil. 

No  BiRnrd  bill 
lU'livcrod. 


—  pun 


Statute  of 
Limitatious. 


Solintor$. 

?57Lm.M      Th./.l.'tV.ulunt  uuty  also  ,..t  up  um  u  .1.;  .•...-.  u 
piutl  Haim    n.     i»  i.luintilV  wiis  not  iliily  uduutti'd  m\ 

phuntm,  una  iiu  "V'  ,  {_•   _„,i  „„,i  voforvinL'  to  it,  in  tho  iiiinmir 
thobill.  or  t\"  ;;;•«;;  fj^^^^^^^^^  tho  l.ill  a,ul  l.tt,  ,■ 

Statiio  of  limitationH  does  not  begin  to  run  against  tlio  costa  ol 
a  suit  until  it  is  tormmatod  (<■)■ 


citor  stipulated  for  6  per  cent,  com- 
mission  on  tho  ^^loss  amount  of  pro- 
perty rocovcrcd",  and  tho  agrecraont 
Im  held  illegal.  Sco,^''""'-,V,^'y. 
D  573;  45  LV  J.,  Ch.  47;  and  Onh 
v.A,  16  C.  B.,  N.  S.  73,  where 
tho  aCToemcnt  was  entered  into  m 
Franc^  Sec  Chmchyardl.  fl  .'M-|«^ 
27  L  J.,  Ex.  13,  where  the  •<  licitor 
had  authority  to  compromiso,  upon 
condition  that  ho  secured  a  net  sum 
for  his  client.  .     „  i,-,? 

(r)  Sec  noto  (7),  ante,  p.  l.)7. 

?«)  See  //;//  V.  Syducii,!  A.  &  1-. 

1  G.  &  D.  049 :  Nash  v.   Goorfe?,  9 

'T}3?&38V.c.e8,s.  12;23& 
2.1V.C  m,  8.20;  0&7V.  0.73,  B. 
^6  • ...  e,  p.  93.  Hco  Latham  v.  life, 
'  .  &  M.  128:  Jlimphreyx  V.  Hai- 
:,e]i,  1  Bing.  '7_C.02;4M.  &  Sc. 

''^oi^lHee  iio;,/li,MO«  v.  SmitK 

^  ^^^%  &  7  V.  c.  73, 8. 20  ;  ante,  p.  82. 
Se&rtv..S^^//./;.CM.&W.209; 
8Dowt.  1S5:  Mid,JMr,ny  rh.mhers, 
lSc.N.K.99;  8Dowl.54o. 

(y)  See  Berry mau  v.  J' '■'"•'■*  J- {.^ 
367  :  r«flr«  v.  Whale,  0  B.  &  C.  38  , 


7D.  &R.  612.  ^  ^  ^ 

(:)  Lane  v.  CT'»»//,  7  A.  &E.  s:); 
2  N.  &  P.  258  :  liohitiKMi  v.  ItihiwK 
6  Dowl.  271.    Seo  WUh-hisim  v.  /'c/r, 

0  M.  &ar.  1012;  1  D.  &  L.  Oi:!; 
1 3  L.  J., C.  P.  121 :  Jluhiifn  v.  6■m)l^  1 
Galo,  59:  Heck  v.  Mordnmit^'l'Rm?,. 
N.  C.  110:  Sec-     V.  /,.<.'/««(/,  LK., 

1  C.  P.  042. 

(a)  Ante,p   '.'<!. 

394:  Anders,,.,   ,.  .V .//,  o  i.sp.lO,; 

2  B.  &  P.  237:  I'hilUjmii  v.  '/"'»^ 
2  Camp.  110 :  Fi/soh  v.  AV;;;;;,  C  Car. 

&  P.  71. 

(f)  Ante,  p.  120. 

((/)  I'lison  V.  AV/»;j,  0  Car.  &  1 .  ii. 

(c^  See  Marlindate  v.  /ffMi/fi',  J 
C  B.  700:  iVii7/(jM  v.  Jlromlhi/J 
Q.  B.  744,  whore  it  was  hold  that  j 
transaction  was  not  one  in  which 
Iho  solicitor's  employment  wa.s  con- 
tinuous, and  that  the  lattor  items  rtij 
not  draw  after  them  tho  previous 
ones,  so  as  to  take  thoni  out  of  the 
Statute    of   Limit'itV""'  /^° /^.f 

:i8  T,  .T..  Q.  B.  331 :  ll"ilf  v.  7/'"';. 
L.  11.,  13Eq.  407,  r,0i);^4lL..I,'-". 
300:  7eci/«'/,yCh.D..)38;4-L.J., 
Ch.  621,  and  note,  ante,  p.  1U». 


Securities  nntl  lini/or  Sill. 


hrmiUon/or  ^-^^]ml  tho  l.ill  I.uh  1,oo„  tax.,.!  un.l  tho  ullocutur 
±H">>t/,  V.  l>'(i).  whi.hciuiclM,  tlmt  tlu>  ull„. 


uuJur  (J  if-  V  I ' 


7:5, 

,1 


itttur  ^l.,U]  1,0  fln.i!  unless  altomi  bv-.lo,To..  o.Mulo'.."rr,.u;t,T„;i 


189 
Chap.  Vlll. 

Exfcutiou  for. 


hv  (It) 
li<Ml  to 


thn  i...)iaont  of  tho  uinount  cortifi.^l  to  bo  duo.  nad  diroctod  to  l,o 
p«i.  ,  V  ay  1,0  ,n  orcod  accor.Hns  to  thoom.rso  of  tl.o  (\  u  n  w  i  h 
-.1.1,  rotoronoo  Hhall  1,0  mado;  and  if  tho  rofoivnoo  l.o  i  ,  r  to 

..,.mon  law  tho  Conrt  or  jud«o  may  oidor  jud^nn/,        '      ,. Su 
ut.Tod  up  for  tho  un.ount,  with  coHtR,  unloi  tho  n  ta V. ,  r  sh ' 

Mtli.>  naj  think   it(//).     llioalhdavit  in  sii]mort  of  anaindicatiou 
«rau  ordor  lor  jud-mont  un.lor  this  section  iould  b    int     .1  d 
tho  nmttor  o     ho  Hol„.,to.r  (/).     It  «ooms  that  tho  pay,.  ho 

amount  found  duo  by  the  a  looatur,  either  t<,  tlio  .lie n    „r  hoH,  it 
raif.'ht  uW>  1,0  enforced  by  obtaining  a  judge's  order  for  paymout  of 
tlio  samo  and  issuing  execution  on  such  .,rder  (A).  ^   ^ 

(g.)  Securitiea  and  Lien  for  Dill. 

.<?fw/<(V,9/(;-.]— I]oforotho33.f-34  r.c.  28   «   \(\  (anfe   nn^   ♦!,„  o       •.■     . 
Court  would  not  allow  a  solicitor  to  tuko  any  s "  £  y' wS, to    S"""'"' 
for  costs  to  bo  incurred  (/).     Hut  a  security  might  be  given  for  eosti 
already  incurred  (m).     By  tho  aboyo  enactnient  a  solicitor  may  t^o 

pniicrs. 


(/)  See  tho  form  of  judgment, 
Chit.  Forms. 

(//)  See  lie  Loirkxs,  G  C.  B,  123; 
HL.  J.,  C.  P.  222,  where,  iit  (ho 
request  of  both  parties,  tho  Mavt.T 
divided  tlu:  qaostimi  of  retainer,  iiiul 
itwa.'i  held  'i;it  tho  solicitors  wcio 

-i'itlcd  to  judgment  under  this  soc- 
iion, 

(//)  See  tliia  section,  ante,  p.  12G. 
(IriJUlh  V.  Jliiy/ici,  10  M.  &  W.  809; 
ill.  &L.  719. 

(0  Jtc  Huh;  8  Sc.  N.  E.  2.11 ;  7  jr. 
&Gr.  .510:  lie  Vallmicc,  8  Sc.  N.  R. 

li'l, 

{!•■)  Re  Jroo/Uwiise,  2  C.  B.  290 
See  R.  of  S.  C,  Ord.  XLII.  r.  20." 
post,  Ch.  LXXIV.    As  to  cnforriuir 

anonler,  seoCh.  CXXII. 

J)  Jmes  V.   Tripp,  Jacob,  C.  V. 

t' '"}''"'"""'  V-  A'/'"',  4  Bro.  C.  C. 
*'0;  2  \es.  Jan.  109:  J-Jx  p.  Lai,,,,, 

T  {°"ni,^'  ^^'^'-  ^^^  '•  '''''■  ^■"'''■'•.  -'J 
1-  t'  V  . !'-'' •■  I'''>'som  V.  Spoo,i,r, 
■'L.J.  (h,  ],V,:  Jnii,-,  V.  ir„„t,,; 
1  Do'.yl.  .|(,2:  ,A;//)r//.v  v.  /;■(•«;/«  I4 
Ji-aW.2iO;  3B.  itL.  62. 

<J")  t'eanoH  V.  Hnimi,  28  Bcav. 
0J8;  J/wy««  V.  i/Zi^^i/w,  1  Giffard, 


270;  5  Jur.,  N.  S.  236:  Thomns  v. 
(,-i,ss  10  Jur.,  N.  S.  1103:  7A;/,A. 
u-ort/i  V.  llahrmnn,  \  Dowl.  5.32 :  //'(Y- 
/(«»(.?  V.  Pii/ott,  .Jae.  .-,98:  ViV  //7//7. 
row*c,8Beav.  1 10:  l',i,:wii.s\.Sun„iiir 
5  Hare,  102:  mn,ir„,-c  v.  yiV/^/-//,  ■] 
Kay  k.  J.  509;  20  L.  .T.,  Ch.  8G' 
//  (ttts  V.  Bh,,„,i',j,  1  ]■).  i-  L.  203  • 
Ai,tl,i\si»,  V.  Ji,i,/,/i/f'i;  29  L.  J.,  Q,  b' 
128,  where  a  plniutiff  in  ejoctm'ent 
assigned  the  property  souglit  to  bo 
recovered  to  his  solicitor  lis  a  secu- 
rity tor  past  advances,  and  it  waa 
held  that  it  was  not  void  under  tho 
statutes  against  uiaiuteuanco  and 
I  lunnperty. 

Oi)  Scti  ne  a,;,fral  f!/,„,r  „„fi 
Iriist  <o  {L,„il/,',l)  V.  Chapitin,,,  40 
L.J.,C.  P.79;  30  L.T.  179,  where, 
after  certificates  of  shares  liad  been 
de]iositrd  witli  a  solicitor  as  security 
for  costs,  tho  shares  were  afterwards 
assigned  by  th.  client. 
^^(0)  It,,{f,nni  V. *o(Ffr%,  1  Swanst. 

.i'.  ...icvd  n  -•"vricitor  l::i3  a  lieu 
upon  his  client's  deeds,  for  costs  in- 
curred, and  the  client,  upon  applica- 
tion, refuses  to  pay  them,  and  tho 
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Paet  I. 
In  general. 


Must  have 
come  to  him 
as  a  solicitor, 


Solicitors. 

papers  bolonging  to  his  cliont'C^)  which  hayo  como  to  his  hands  iu 

fhrcourso  ofrimd  with  roferonco  to,  his  profossional  cinploymout  r  , 

cvon  although  deposited  with  hiui  for  a  particular  purpose  ouly  (4 

unless  there  has' boon  some  agreement  or  undei^tandmg  to  tho 

contrary  (t).     Thus,  where  a  mortgagee  plaocd  the  title-deoas  of  tho 

mortgaged  estate  in  his  solicitor's  hands,  and  the  estate  was  sold  it 

was  hcfd  that  the  solicitor  might  detain  tho  title-deeds  from  tho 

purchaser,  until  costs  due  to  him  from  the  mortgagee  were  satis- 

Hod  (u)      lie  has  also  a  lion  upon  papers  belonging  to  a  bankrupt, 

m>t  onlv  for  his  bill  for  business  done,  but  for  tho  costs  of  an  adion 

brou-ht  against  tho  bankrupt,  subso.iuently  to  ,  ..e  coinmonccmont 

of  the  bankruptcy  proceedings,  to  recover  tho  amount  of  his  bill(.,). 

And  an  agent  for  a  solicitor  dying  intestate  and  insolvent  pon.lmg 

a  suit  wherein  he  was  plaintiff  has  a  lien  for  his  costs  upon  a  postoa, 

of  which  tho  agent  has  obtained  possession  after  tho  death  oi  tho 

intestate  M.     A  town  clerk  has  a  hen  on  papers  of  the  corporation, 

Sh  respect  to  which  ho  has  done  work  as  a  solicitor  f 2).    ho  has 

the  clork  to  a  local  board(«).     Tho  solicitor  appointed  by  a  trustee 

in  bankruptcy  has  alien  on  all  documents  in  his  possession  belong- 

n..  to  the  estate  (6).     A  solicitor  has  no  lien  on  the  private  deed  of 

one  partner  in  respect  of  business  done  for  the  firm  (c). 

But  this  rio'ht  of  lien  does  not  attach  on  deeds,  papers,  &c.,  which 
cimo  to  tho  solicitor  otherwise  than  in  his  professional  character ; 
therefore  a  town  clerk,  though  a  solicitor,  has  no  hen  for  work 


I ' ' 


^■liiJWBlHI 

^Hi 

■■■^■11 

^^DHb  ^^ 

Wm\ 

solicitor  is  driven  to  an  action  for 
their  recovery,  tho  lien  extends  to 
the  costs  of  the  action  (.0/au'f.  Gra- 
ham, 26  L.  T.,  O.  S.  HI,  il.  L.  14 

^"§)  ^Siidd  V.  Ede»,  10  Ch.  D. 
291  •  Ex  p.  Fuller,  In  re  Lmig,  10 
ChD.G17^50L.J    Chl48 

(A  Stevenson  v.  BlaluincL,  }.  M. 
&  Sel.  535 :  Howell  v.  H<"f>;!/<^ 
East,  302:  Ast/ey  v.  lusher,  0  C.  B. 
572  •  2ie  Broomheml,  o  D.  ic  \j.  0-  • 
The  lien  only  extends  to  debts  due 
to  him  in  his  professional  character 
nVorrcll  V.  Johmn,'!  J.  &  \  ^l*  • 
Ihileh  v.  Si/mes,  1  Turn,  k  It.  80- 
It  arises  out  of  an  iraphed  contract, 
3  C.  B.  820,  per  Mitule,  J.  Sec  per 
the  Lord  C.  B.,  Oxenlimn  v.  Av'An/^, 
2  Y.  &  J.  490  :  Kx  p.  Hr'.mU  1  Ma«- 
49-  Ee p.  NeMtt,  2  Sch.  &  Lcf.  2/8: 
Mcrewenlher  v.  j\[eins;li,  l^Jcs.  101 : 
Ex  p.  remberlnu,nyf.'^l-,i-r<n, 

V.  Uraham,  H.  L.  14  Aug.  Iboij ;  26 

'(si'Cohncr  v.  Ede,  40  L.^J->  <^h- 
18.) ;  23  L.  T.  884  :  In  re  Mcusenger, 

(f)  Ex  p.  Sterllmi,  10  Ves.  258. 

;/)  o/v.  ,S7.,v/.  1N,&M.,474; 
4  15.^fe'Ad.  735.  See  Ex  p.  IiilUr, 
I,;  re  j:,)Hff,  supra,  whnm  the  mort- 
eacee's  solicitor  acted  for  a  mort- 
Racor  in  attemiiting  to  sell.  As  to 
the  lien  of  a  solicitor  acting  for  both 


mortgaffor  and  mortgagee,  sec  also 
In  re  Snell,  6  Ch.  D.  105;  4(i  L.  J„ 
Ch.  627:  In  re  Mason,  10  Ch.  D, 
729;  48 L.  J.,  Ch.  193:  In  re  SUM- 
son,  Exp.  Qiiinn,  53  L.  J.,  Ch.  302; 
49  L.  T.  811 :  In  re  Missim/tr,  3 
Ch.  D.  317;  45  L.  J.,  Bk.  134: 
Sheffield  v.  Eden,  10  Ch.  D.  'JOl. 

(,(•)  Stevenson  v.  Blakeloek,  1  M.  & 
Sel.  635.  And  see  Esdaile  v.  O.aii- 
ham,  3  B.  &  C.  225:  Oxeii/uim  v. 
Esdaile,  2  Y.  &  J.  493 :  Ex  p.  La;  2 
Ves.  285  :  Lambert  v.  Biiehmasler,  4 
D.  &  R.  125;  2  B.  &  C.  016:  (Jroftm 
v.  I'oole,  1  B.  &  Ad.  608 :  Jnim  v. 
Tnrnbnll,  2  M.  &  W.  001 ;  5  Dowl. 
591 :  lie  Sharpe,  1  Dowl.  432. 

( y)  Taunton  v.  Gofortli,  0 1).  &  R. 
384. 

(:)  Hex  V.  Sankei/,  5  A.  &  E.  423; 
0  N.  &  M.  839.  See  He  I'liieiil/  I,if: 
Axs.  Co.,  1  H.  &  M.  433,  whore  costs 
had  been  incurred  in  respect  of  biisi- 
uoss  transacted  by  tlie  dircctoi's  of 
a  company  »//)VM'fr(S. 

(a)  Newinijlnn  l.oeal  Board  v. 
Eldridqe,\iCh.V>.U^.  ,     , 

(b)  Ex  p.  Yalder,  In  re  AksIiii,  4 
Ch.  D.  129  ;  40  L.  J.,  Bk.  59.  As  to 
tho  case  of  a  solicitor  ciniiloycd  l)y 
an  official  liquidator,  see  In  re  lAine, 
Cement  and  ISriek  Co.,  L.  li.,  4  Cli. 
027  ;  20  L.  T,  240  ;  20  W.  E  36i. 

(c)  Turner  v.  Deane,  3  Ex.  H36;  IS 
L.  J.,  Ex.  343. 


til-  ii 


Lien, 


and  not  as  a 
mere  bailee, 
&c. 


Uson  gave  deeds  to  ilthoi  fnTf^  manor  (e).     And  where  a 

to  thoir  sufficiency   o   rure  an  inuirt!?^  "'  ''ff^^^)^  '^s 
the  other  gave  them  to  a  third  '^n^.nn^i  bo  granted  by  him,  and 

costs  of  investigating  tJetTtfe   for  he  ir'i  ^^"^  ?'''^?  ^°^  ^^^^ 
party  to  whom  the  "'deeds  belontd  rn       a°°t  '^T^oj'ed  by  the 
Lnclcd  to  hor  solicitor  a  Led  uiSli4v,f  t-^^  .^l^ore  tlie.  client 
thirdpartvtosatisfVhim  that  the  Snfr,°  "f'^^^  ^>9'^  ^^  ^o  a 
pavinent  of  her  deb^    t  washeld     hat  t?  T  • '^'  ST'''°?  ^""^  *^« 
Uo.es  of  business    he  S  did  ko^bl^l'th^IuS^^^^        }^^ 
M  whore  the  client  handed  a  sum  of  monnvTr,  T,/aTi-  •?     x    ^^^" 
oil'  a  judgment,  and  the  latter  on  maHn Ale  i^avrnpi'?*"'  "-^^^ 
that  a  lease  had  been  deposited  as  ^^S.^l  SS'i^^Z^Su 
rtich  he  took  back,  it  was  held  tlnf  f>„>„™i,  iT^i     i^   ■     .      "®°*» 
to  take  the  lease,  vet  tSt Tx^i  hVd^tll^VTi^^"^ 
client  as  the  latto'ioulXvolnohiili      '^^  t^°  ^ame  for  his 
obtained  the  lease  irthe  comso  of  b^-^«  ancl  having,  therefore, 
.tain  it  for  h^  whole  Zl  ^SXfi^^t^,^:^^:^^:},;^ 
Mioitors  tor  the  trustees  of  an  estate  whicE  is  iindor  tL  n  i    •  ^  •^' 
tration  of  the  Court  have  not,  after  thdr  iSchai^e  LoT,  n    """f " 
costs  au.l  money  advanced  in  the  suit  as  w  11  en, ^in  T    \  ^''^''/"^ 
rroduction  of  documents  wh^hLe  required  bv?wfr  ^""T^T 
management  of  the  estate  (,:)  "^^^l^i^d  by  the  receiver  for  the 

liie  lion  does  not  exist  where  the  ricrht  fn  ,-f  ,-o  ;  •  ^     i. 

with  the  sohcitor's  empW-ment     Thus  Wni       ,1  ^"^o^^^stent 
original  will  of  personS?rglven  to  h  m  to  tovoT^^^  "P°^  '''' 

instrument  prepLd  by  tle^oHcVor  f^inrEn  '      SsSon" 

retain  the  deed  for  his  eosts'of  pt 'aSngTt??)'  But  t^l-^^; 
—  in  any  way,  by  his  own  act'  dCt  fhe'io  icit^r'of 'h  s  W 
nil,  as  asaiust  a  norsnn  plnim,'r,,.  i„,.  ii,.    .,•     :    .,      .?  "-^^t 
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No  lien  when 
inconsistent 
with  the 
employment. 


(rf)  Sex  V.  *ff«%,  supra :   Won-all 
^■Mimn,  2  J.  &  W.  214. 
(0  Campmioiiii  v.  ^SwC/f,  6  Mad. 

m  Eollisv.  Claridge,  4  Taunt. 

ri''Tr'!;,i^-  '^""'''■'  -^"  '•'^  ^'0«'7,  16 
Ch.D.6I7;50L.J.,Bk.448.  And 
see  7fc  67/r;c;;,.,  1  Dowl.  432 :  I'l-utt 
n  S''''  2  ^''  *=  M.  455;  5  B.  & 
T  ™?  •  l^^knvay  v.  Ztrs,  25  L.  J., 
U.  584. 

(?)  Bakh  V.  S(/ffi«s,  1  Turn.  &  R. 

01, 

(h)  Stevenson  v.  BlaMock,  1  M.  & 


"'■918;  43  L.  J.,-'ch.  312: 
r,A,P._V0L.  I. 


R.,  8 


lioiiffJiion  BoHcihtoH  V.  Boughton,  23 
Oil.  p.  109;  48  L.  T.  413.  As  to 
winding-up  proceedings,  see  In  re 

C.  A.,  24  Ch.  D.  408;  Wi  L.  J    Ch 
'1;,49L-J-697;32W.r'^266: 

{k)  Lord   V.    Wonnleiflhtoii,    Jac. 

.■)80  :  Ofor^M  V.  fi^^'oryM,  18  Ves.  294: 

,,'s    \-  ^!"»<-'^>  1  Turn.  &  R.  87 

{I)  Anoii.,  1  Ld.  RajTn.  738.    But 

»?•„■''*"  ^-  -'^^"'•""''•,  -i  Burr.  2218- 

nilkins-v   Carmichacl,  1  Doug.  100.' 

1  N.  &M  474:  Uidev.  mgmore, 
Muscicy,  12.  ' 

aS^'^  /;*•«"/'«"«  V.  Eadaih',  2  Y.  &  J 
493:  i>^.  /■«//„•,/«   re  Boug,  IG 
M 
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Paet  I. 


When  it  ceases 
or  is  lost. 


Solicitors. 

fixtPnt  tlio  solicitor  has  a  lion  to  the  same  extent  only  (o) :  so,  if  tlie 
Sm  of  the  c  ent  to  the  subject  of  the  lien  ceases  tholio.i  aa.rs 
r  ght  «t /'^^  ^;Xro.  the  client  have  only  a. life  estate  m  the  ijic 
S  ses,  he  tUlo-decds  to  which  form  the  subject-matter  o^  the  hen 
on  the  death  of  the  client  the  hen  ceases  (/)).  So,  it  an  estate  be 
Z^l^TLn  tbo  client  by  title^r^m^^^^^^   tSto^lK^up 

Ss  hi? :S\^^s^Ucf  on^Lm  T^^^^^^^^^  The  banknvi.tcy  if 
the  client  prevents  any  subsequent  claim  by  way  of  lien  attaclnng 
SfhSs  titSeS  in  tie  hands  of  his  solicitor  (a),  and  a  judgmont 
against  the  client  has  the  same  operation  («)• 

The  Hen    of  course,  ceases  on  payment  of  the  costs,  ana  tlie 

solicitor  is  bound,  on  such  payment,  to  deliver  up  the  papers  to  the 

soucitor  IS  u""     •  ^         ground  that  third  parties  claim  an 

client,  and  ^^^;^"*  ^^^^^^^^^^^  niay  also  bo  waived  or  lost  in  the 

S  n"ly  tharai?Uhe?lien  m  «!«  solicitor  take 

a  secuiitvfor  his^osts,  such  security  being  payable  at  a  distant 

d-vv  Siout  an  express  reservation  ot' his  lien,  the  hen  is  gone,/, 

thouX  it  would  bo  revived  if  default  be  made  in  payment  (//).    bo, 

it  mav  bo  lost  if  the  solicitor  come  to  some  new  arrangemont  tor 

the  mvment  of  his  costs  in  a  particular  manner ;  but  the  client 

Win-  S-oi¥  will  not  destroy  it  (.),  nor  will  the  Statute  of  Limi- 

tatlonsJo     A  soTicitor  acting  t^r  mortgagee,  as  well  as  monga?or. 

i^  ho  preparation  of  a  mortgage,  thereby  loses  his  hen  on  the  title- 

SedsL  hi?  possession  for  costs  due  to  l"™  fi'^™  tjl°  mortgagor, 

nnlSs  such  lien  is  expressly  reserved,  even  though  the  mortira^ee 

Tav  have  known  that  the  solicitor  had  such  hen  as  agams    iio 

So-tSr(6).     And  the  lion  continues  though  the  sob ci  or   ake 

?^2  nTw  nn  n  cri  8a  on  a  judgment  obtained  for.thc  costs  (e)     A 

sidt  allowed  "C^^^^^^        be^rrested  for  debt  and  dotaiiiod  in 

Son     a  client  for  whom  he  was  acting  ma  suit  presented  apch- 

tbn  fo^  delivery  up  of  hor  papers,  upon  which  ho  claimed  to  have  a 

Sen  for  CO    s  -it  was  held,  that  he  was  not  entitled  to  any  such 

lien,  although  he  alleged,  and  there  was  reason  to  believe,  that  hi. 


Ch.  D.  617;  50  L.  J.,Cb.  448.  A 
solicitor  employed  by  an  executor 
has  a  lien  as  against  a  subsequent 
administrator  r/c  bonin  >ioii :  Jic  ilat- 
w«,  50  L.  T.  205  ;  53  L.  J.,  Ch.  30o. 
(o)  Hollis  V.  Chmdffc,  4,-raunt. 
807 :  Solli/  V.  Rathbone,  2  M.  &  S. 
298  :  Wakefield  v.  Kewbon,  6  tj.  11. 
276:  Francis  v.  Francis,  2  De  (x., 

Mac.  &  G.  73.  ,  ht  ^  iir 

(p)  Lightjoot  V.  Keanc,  1  M.  &  W. 

745 

(q)  Fx  p.  Nisbett,  1  Sch.  &  Lef. 
279.  See  Simms  v.  lilake,  4  Dowl. 
263,  as  to  the  effect  of  tlie  clients 
conviction  for  felony ;  and  see  33  i: 
34  V.  c.  23. 

(r)  Bdl  V.  Tatjlor,  8  Sim.  216. 

\s)  Fxp.  lee,  2  Ves.  jun- 28o  :  Jte 
Dvuu  2M.,'n.&r)eaes,438:  IFat- 
M«v.'Zvo»,7DeG.,Mac.&0.288: 
Exp.Jabet,GJnr    S.S^.^S-. 

(t)  Blunden  v.  Iksart,  2  Dru.  & 


War.  405.  ^ .,       „.  ,     „ 

(u)  In  re  Emma  Silver  Miiniig  U. 

Fx  p.  Turner,  24  W.  K.  61,  V.-C.  M. 
(.(•)  See  Cowellx.  Sinqmn,  IG  \es, 

27.T :  Hetcison  v.   Gntltrie,  2  Bmg. 

N.  C.  755.  ,  ,  ,,  t 

( I/)  8(evcnson  v.  lUakelock,  1  Jl.  K 

Sel.'535.  ,        ,^      .       „., 

(c)  See  rinnoek  v.  llurrm>,  i  Jl. 
&  W.  532. 

(a)  Spears  v.  Ilartbj,  3  Esp.  81: 
Hic/l/insy.  Seott,  2  B  &  Ad.  41  : 
lie  Jiroomhead,  5  D.  &L.o2;  161. 
J.,  Q.  D.  355.  ,„.    ,, 

(b)  In  re  SneU,  6  Ch.D.  10o;4t) 
L.  J.,  Ch.  627 ;  In  re  Melwhou,  Eff. 
Quinn,  .'■'aL.J.,  Ch.802;49LT 
811 :  In  re  Mason,  10  Ch.  D.  ,29: 
48  L.  J.,  Ch.  193.  See  /Mir.lte- 
seimr,  3  Ch.  D.  317 ;  loL,  J.,Bk, 

(r)  O'Brien  v.  letcis,  3  DeG., J.f 
S.606;  32L.J.,Ch.665;4QifE.3%. 
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of  an  order  to  change  solicitors,  see  ante,  p.  111^  "'"'* 

M  ^2X»terX  -  -  ^^i^S£l/ 

toi  carrying  It  on  (^r).     So  ho  may  bo  compelled  to  produce  thorn 

?Zn  17  ''solT? *  "7rP^^  conduct V  hi.  paK  r  ?eronc^ 
'  r  ^  VVi,  .  ^*'.'''  ^•°"?'^  *"  produce  the  documents  for  tho  in- 
..ction  of  the  trustee  m  bankruptcy  of  his  client  (/)      The  Com-t 

T^ntA     %ZY'''  "*  '"  '^'''"'^^  t^«  ^oliciioVs  costs  have 
L..m  paid  (^  .     Tho  1  on  upon  papers  cannot  be  actively  enforced 
They  can  only  be  held  as  a  security  m  ^  t-morcea. 

as  ent  of  the  chent  to  any  particular  part  of  his  bill(«)  Even  the 
offical  assignee  of  a  client  had  no  right  to  money  n^  a  soSor's 
hands  without  satisfjnng  his  lien  (o).  But  a  solicitor  has  no  iTen  on 
hisehents  money  m  his  hands  beyond  the  amount  in  which  the 
tter  IS  indebted  to  him  {p).     And  this  lien  does  not  exist  where 

Wn'f^H,°r  ^"*  -T^*"  ^^.'''  ^'^  professional  charactmS! 
Nor  can  this  len  exist  where  it  is  inconsistent  with  an  agreement 
or  understanding  between  the  parties,  or  with  the  objects  f^rXh 
the  money  has  been  received;  as  when  the  money  s  paid  to  S 


(rf)  He  Williams,  6  Jur.,  N.  S.  908  ; 
28  Beav.  465.  As  to  the  effect  of 
bankruptcy  of  solicitor,  see  lie  Moss, 
3oL.  J.,  Ch.  5o4. 

(f)  Lordv.  Wormkiqhton,  Jac.  580  • 
ikgmth_  V.  Lord  Miiskerry,  1  Ridg. 
r,  0.  477. 

CO  Aute,    1).    161 :     Fialonn    v. 

Mmrd,  2  Sch.  &  Lef.  115  :  Leu  v 

Harlow,  17  L.  J.,  Ex.  105.    Where  a 

solicitor  who  had  prepared  a  deed  for 

achent,  upon  which  ho  had  a  lien  for 

his  costs  of  preparing  it,  was  served 

with  a  siibpa'iia  dims  tecum  in  a  suit 

between  otlier  parties,  to  produce  this 

deed,  it  was  held  that  his  lieu  did  not 

protect  the  solicitor  from  producing 

lie  deed  as  evidence  on  the  issue 

raised  between  the  parties  to  the 

suit;  but  this   order   was   without 

prejudice  to  the  question,  whether 

tie  deed  could  he  produced  without 

Ll"?  ^°JH  P'^''*'«»-  to  whom,  sub- 
ject to  the  hen,  tho  same  belonged. 

;'YV.l!rf^//,  7i).,  M.  &G.  MS; 
i-'mghton  v.  Ikmjhtoii,  23  Ch.   D 


JC?;  48  L  T.  413.  See  Doe  v.  Ross, 
7M  &  W.  102:  Lie  Cameron's  Coal- 
brook  E.  Co.,  25  Beav.  1 :  Lockett  v. 
Car;/,  10  Jur.,  N.  S.  144. 

(S)  Ante,  p.  111.  See  Foivler  v. 
Fotvler,  50  L.  J.,  Ch.  686 ;  44  L.  T. 

(//)  Baleh  v.  Symes,  1  Turn.  &  R. 

(0  In  re   Toleman  and  England, 

T-''n?-Ji''""'^^^'  13  Ch.  D.  885;  42 
i-i.  1.  413. 

(/•)  Magrath    v.    lord  Mnskerrii, 

}?,r'--  Ya-^-  ^'''  •'  ^'"''"■'  ^-  JJow'/l, 
13  Ves.  19(). 

W  See  Jiozon  y.  Holland,  4  Myl.  & 
Cr.  354. 

(m)  irelch  V.  Ifole,  1  Doug.  238. 
beo  Ih  tlliams  v.  Vines,  0  Q.  B.  355. 

(«)  Jf'alkr  V.  Lacg,  1  Sc  N.  R. 
186;  IM.&Gr.  54;  8D0W1.563. 

(0)  Fx  p.  llowden,  2  D.  &  Chit. 
18^:  Jones  v.  liirnbnll,  5  Dowl.  563. 

(»)   Miller  v.  Atlee,  ^  F.x.  'OJ) 

iq)  H'ickensv.  Townsend,  1  Ity.  & 
M.  3G1,  and  cases  supra,  p.  160. 
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Solicitors. 


Part  I. 


On  judgments, 
orders,  or 
awards,  &c. 


After  notice  of 
lieu. 


Collusion  be- 
tween parties. 


for  the  purpose  of  paying  a  composition,  so  that  he  holds  it  as  trustee 
for  the  creditors  (r).  A  solicitor  received  from  his  client  a  sum  of 
money  to  pay  off  a  mortgage ;  he  did  not  so  apply  it,  but  claimed 
a  lien  on  it  for  his  costs;  the  Court  ordered  him  to  repay  the 
amount  to  his  client  (s). 

A  solicitor  has  also,  independent  of  the  statute  23  (fc  24  V.  c.  127, 
a.  28  (which  see  post,  p.  166),  a  lien  for  his  costs  upon  a  judgment 
recovered  by  his  client  (<),  or  upon  money  or  costs  awarded  or 
ordered  to  be  paid  to  him  (»<)  in  a  cause  in  which  the  solicitor  wa- 
employed  ;  and  this  oven  though  the  client  had  previously  become 
a  bankrujit  (:c).  This  lion,  however,  is  in  truth  merely  a  claim  to 
the  equitable  interference  of  the  Court,  who  may  order  tho  judg- 
meut,  &c.  to  stand  as  a  security  for  his  costs,  and  that  iiayment  of 
tho  amount  of  it,  or  such  an  amount  of  it  as  will  cover  them,  k> 
made  to  tho  solicitor  in  the  first  instance  {y) :  and  in  clear  cases  of 
collusion,  they  might  allow  tho  solicitor  to  proceed  in  the  action  for 
the  recovery  of  them.  The  Court  will  oxerciso  this  equitable  inter- 
ference whore  the  solicitor  has  given  tlio  opposite  party,  or  liis  soli- 
citor, notice  of  his  lion,  and  that  he  claims  the  amount  payable  to 
his  client,  to  bo  paid  to  him  in  tho  first  instance ;  in  which  case  the 
opposite  party  will,  at  his  peril,  pay  tho  client  or  release  tho  claim, 
or  compromise  it  without  the  assent  of  the  solicitor  [z).  So  the 
Court  will  exercise  it,  though  no  such  notice  has  been  gi^en,  in 
cases  where  it  is  clearly  made  out  that  there  has  been  some  eollu- 


AW 


()•)  In  re  Clark,  E.r  p.  Kewland, 
4  Ch.  D.  515  ;  35  L.  T.  916. 

(.s)  Itc  Cidlen,  27  Beav.  51. 

It)  Per  Pollock,  0.  B.,  Wilson  v. 
Hood,  3  H.  &  C.  at  p.  151  :  per 
JcsKcl,  M.  R.,  Earner  v.  Giles,  11 
Ch.  D.  at  p.  947  :  Middleton  v.  Hill, 
1  M.  &  Sel.  240 :  Glaister  v.  Hewer, 
8  T.  R.  69  :  Itamllc  v.  Fuller,  6  T.  R. 
456:  Mitchell  v.  Old  field,  4  T.  R. 
123.  See  Strecion  v.  London  i^  N.  W. 
Ml/.  Co.,  10  C.  B.  40,  where  defen- 
dants on  the  trial  agreed  to  give 
plaintitT  a  sum  of  money  without 
admitting  a  liability  on  their  part. 

{i<)  Ormcrod  v.  Tate,  1  East,  464. 
And  see  Irving  v.  Viaiia,  2  Y.  &  J. 
70  :  Bacies,  dem.  Lowndes,  ten.,  3  C. 
B.  823:  Holcroft  v.  Manb;/,  8  So., 
N.  R.  473,  where  the  client  became 
bankrupt  after  the  award  was  made : 
Lloyd  V.  Manscll,  22  L.  J.,  Q.  B. 
110,  where  plaintiff  became  insol- 
vent ;  and  it  was  held  the  solicitor 
was  not  entitled  to  a  rule  calling  on 
defendant  to  pay  the  monev  awarded : 
Brenry  v.  Kemp,  24  L.  J.,  Q.  B.  310, 
where  it  was  held  that  plaintiff's 
solicitor  had  a  right  to  a  lien  on  an 
amount  awarded  for  his  costs  in  a 
reference  superior  to  a  claim  of  de- 
fendant's to  a  set-  off.  But  this  is  not 
so  now.  See  Ord.  LXV.  r.  14,  post, 
p.  166.  See  Lloi/d  v.  JniicK,  40  L.  T. 
'.jM;  27  W.  R.  655. 


(x)  Griffin  V.  Eyles,  1  II.  Bl.  122. 

(v)  Mercer  v.  Graves,  L.  E.,  " 
Q.  B.  499;  41  L.  J.,  Q.  B.  212: 
Barker  v.  St.  Qnintin,  1  D.  &  L. 
542  ;  12  M.  &  W.  441  :  13  L.  J,, 
Ex.  144  :  Slater  v.  Mai/or  of  S'tu- 
derland,  33  L.  J.,  Q.  B.  37:  IM 
V.  Diipper,  6  T.  R.  361 :  Oniieroil  v. 
Tate,  1  East,  464  :  Moore  v.  Aii(!i'tl, 
11  Jur.  455,  B.  C. :  Hoiiah  v.7;«- 
icards,  1  H.  &  N.  171  ;  20  L.  J.,  Ex. 
54,  where  a  judgment  debt  was  at- 
tached :  Simpson  v.  Lamb,  7  El.  i 
B.  84  ;  26  L.  J.,  Q.  B.  121,  where  it 
was  held  that  a  purchase  by  plain- 
tiff's solicitor,  after  verdict  and  be- 
fore judgment,  of  plaintiff's  interest 
in  the  verdict  could  not  be  snstaiued. 
As  to  tho  priority  of  the  lien  over 
garnishee  proceedings,  sec  post,  p. 
169,  n.  (.f).  See  Anderson  v.  J'ail- 
cliffie,  29  L.  J.,  Q.  B.  128,  where  uu 
assignment,  as  a  security  only,  was 
held  good. 

{:)  Sullivan  v.  Fearson,  L.  E.,  4Q. 
B.  153;  9B.  &  S.  9C0;  38L.J.,Q. 
B.  65  :  Welch  v.  Hole,  1  Doug.  23S: 
Mead  v.  Dapper,  6  T.  R  361 :  Or- 
mcrod V.  Tate,  1  East,  404:  CmU 
V.  Davis,  1  Dowl.  288 ;  1  C.  &  I 
415;  1  Tyr.  380:  Slater  v.  Mmm  i[f 
Sunderland,  33  L,  J.,  Q.  B.  37,  where 
defendant  was  ordered  lO  pay  money 
over  to  plaintiff's  solicitor, 
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Lien. 

solicitor  of  his  cos  *('""Xt^urt*"''""\*^".^'^'-''^''^  to  cheat  the 
has  boon  such  coliuion  "i'  u^tUenf  T"'-''  ''''''"'  «^'  t^^™ 
n  hough  ho  sues  /.  /or,>u7  ;.r»  S,  A?"*  "^"•''i'"''*^^..  the  client, 
other  party,  and  give  him  a  rolo'iso  il\  ArHiP^"""*^  with  tlio 
solicitor;  and  tho%olicitor  in  s  S  a  c^sn?"^  ^^^  intervention  of  Is 
client  only  for  payment  fcnnr?  .  ''"''  ^'^"erwards  look  to  his 

Even  uft^.  -ci .  Ltl^o  ^'tl^^p^S' n  .7? '  ^'^  ^'^^  '^^"-(^  • 
botoroveTdict  or  judgment,  without  rer^aji'  /,  ^^:;"^%  ^o'npromiso 
lor  costs  (.)  Tho  solicitor  also  has  no  '^rower  nJ  ""'^'^'t^r's  claim 
a  judgment,  so  as  to  carry  it  into  offecJ  .!  •  Tl^""  execution  on 
client,  oven  though  tho  Mtei  nml  tl.o  ^"'"'^  *^*^  ^^^'^eis  of  his 
aopnvohimofhis°lion(/  no/h  hn,?^°'''°  '^'''^y  ^'o"»Jo  to 
chent  from,  ^Hschargin^ ti'o  o  p^Se  pS  Jl^",  '"  f'^"*  his 
from  cntcrmg  satisfaction  on  the  iSllft    ^o.f  •        '"^^"l^yC^)'  "^ 
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{•')  Swain  y.ScmU,  2  Xow  Eep. 
99:  traces  v.  /iWc«,  5  Taunt  4'2<» 
I  Marsh.  113:   .V./.i;.  v    //' Lt    (j 
augoG8;4M.&P.38.5.    And  k-e 
*"■/'''  '„•  ^•'■"""■S  2  B.  &  Aid.  40'>  • 

Chi.  Rep.  241:    Yomff  v.  JmI 
W,2Do^vl.  119:  Jor<lan  y.  ij)   t 

Bing.y  C.  770:  7i«A,T  v.  ll/nrh 
Dowl.589  Wherothcpartie  coN 
usirey  settled  an  action  without  the 
kow ledge  of  plaintiff's  solicitor,  by 
(lelendnnt  givuig  a  bill  for  24/.  o^ 
which  19/  was  for  debt,  and  5/.  for 
costs,  although  the  latter  actually 
amounted  o  24/.,  the  bill  havi 2 
*eu  dqios.  ed  in  tho  hands  of  f 
hird  party  the  Court  upon  applica- 

Flamliffs  sohcitor  in  satisfaction  of 
';«'f » ;  see  &■«"«  V.  iJnvh,  1  Tvrw 

-«:lDowl.288;  1  C.  &  j!  41,5^ 
^1^  J^mieis  {a  pauper)  v.  7IV4A,  7 

"  f>t^--lSmroiighs,  3  C.  B.  344. 


;.6M.&ar.I051;  1  j.  &L  960- 

?■»,/,.  i;  »r    V-"^^'-  >j4o:  Graves  v. 
SV^^^""M^?;l  Marsh.  113: 


ScVfl  k^T3-„V.'n/.^;,  C  Bin,.. 

1  Bowl"'' 324^'";/'  ^i^'&Ad.CCO; 

M.K^^;•lttI^T'88/" 
'/■'•6'/y  v.  7/7/,/,  28  L  J     Ph    ?ri  " 

2  2    Martu,  v,  />„„,,•,,  2  B.  &  Xld 
C  P.fsT  ^^  V.  7/.„,/^,,,  3,'^i^AW- 

(0  Quested  \.  CaUis,m^va, 
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When  client 
may  compro- 
mise without 
solicitor's 
consent. 


Solicitor's 
power  over 
cause. 
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Solicitvn. 


Paet  I. 

Priority  over 
garnishee 
order  nisi. 

Set-off  of 
damages  or 
costs  allowed 
to  the  preju- 
dice of  Boli- 
citor. 


The  statute. 


The  applica- 
tion, to  whom 
made. 


lion  on  tho  judgment  for  his  costs,  and  ordered  defendant  to  bo 
discharged  out  of  custody  (A-).  The  lien  has  priority  over  a  gm- 
uisheo  order  nisi  (/). 

By  R.  of  S.  C,  Ord.  LXV.  r.  14,  "A  set-off  for  damages  or  costs 
between  parties  may  bo  allowed  notwithstanding  the  solicitoi'.s  lion 
for  costs  in  the  particular  cause  or  matter  in  which  tho  set-oft'  is 
sought."  This  rule  directly  reverses  tho  Common  Law  rnictiue 
under  r.  63,  //.  T.  1853  (to). 

As  to  the  practice  of  setting  off  one  judgment,  &c.  against 
another,  withoxit  reference  to  the  solicitor's  lien,  see  post,  Ch. 
LXXIII. 

(h.)  Charging  Orders  on,  Property  recovered  cr  preserved. 

By  23  &  24  V.  c.  127,  s.  28,  "  In  every  case  in  which  an  attorney 
or  solicitor  shall  bo  employed  to  prosecute  or  defend  any  suit, 
matter  or  proceeding  in  any  Court  of  justice,  it  shall  bo  lawful  fm 
the  Court  or  judge  before  whom  any  such  suit,  matter  or  procccdinj 
has  been  heard,  or  shall  bo  depending,  to  declare  such  attoinov 
or  solicitor  entitled  to  a  '  hargo  upon  the  property  rocovond  or 
preserved,  and  upon  such  declaratior  joiug  made  such  attorney  or 
solicitor  shall  have  a  charge  upon  ana  . ^ainst  and  a  right  to  liav- 
ment  out  of  tho  property,  of  whatsoever  nature,  tenure  or  kiiul  tlie 
same  may  be,  which  shall  have  been  recovered  or  preserved  tlu'oufth 
tho  instrumentalitj'  of  any  such  attorney  or  solicitor,  for  tho  taxed 
costs,  charges  and  expenses  of  or  in  reference  to  such  suit,  matter 
or  proceeding ;  and  it  shuU  be  lawful  for  such  Court  or  judfie  to 
make  such  order  or  orders  for  taxation  of  and  for  raising  and  \)ay- 
ment  of  such  costs,  charges  and  expenses  out  of  tho  said  property 
as  to  such  Court  or  judge  shall  ai)pear  just  and  proper;  and  all 
conveyances  and  acts  done  to  defeat  or  which  shall  operate  to 
defeat,  such  charge  or  right,  shall,  unless  made  to  a  bond  jhh  pur- 
chaser for  value  without  notice,  bo  absolutely  void  and  of  no  etfcct 
as  against  such  charge  or  right :  Provided  always,  that  no  such 
order  shall  bo  made  by  any  such  Court  or  judge  in  any  case  in 
which  tho  right  to  recover  payment  of  such  costs,  charges  and 
expenses  is  barred  by  any  Statute  of  Limitations  "  («]. 

To  obtain  a  charging  order  under  this  section  special  application 
is  necessary.  The  application  must  bo  made  to  the  Court  or  judge 
before  whom  the  action,  matter  or  proceeding  has  been  hoard  or  is 
depending  (o).  If  there  has  been  a  trial  it  must  bo  made  to  the 
judge  before  whom  such  trial  took  place  ip).  If  there  has  been  no 
trial  it  may  bo  made  to  a  judge  at  chambers  (g).    In  the  Chancery 


{k)  Fyiw  V.  Erie,  8  T.  E.  407 :  Camp 
V.  I'ote,  8  C.  B.  375.  See  Cox  v. 
Fricharil,  2  L.  M.  &P.298;  20  L.  J., 
Q.  B.  353. 

(/)  Seo  cases  cited  post,  p.  169, 
n.  (.(■). 

(m)  Prinqle  v.  Oloag,  10  Ch.  D. 
676;  48L.'J.,  Ch.  380. 

(//)  Seo  Ih  re  Ciiiiiiiiii;,  2  De  O., 
F.  &  Jo.  .376 ;  30  L.  J.,  Ch.  29 :  Jiai/o 
v.Bai/e,  L.  R.,  13  Eq.  497,  509. 

(o)  lleinrkh    v.    Ksidtnn,     1»    re 


Fiddfi/,  L.  E.,  6  Ch.  80.") ;  -10  L.  J,, 
Ch.  518. 

(p)  Higgs  v.  S/trncda;  3  C.  P.  D. 
252  ;  47  L.  J.,  Q.  B.  ilC :  Heinrich 
V.  Sutton,  supra :  Oiirn  v.  Uenslmr, 
7  Ch.  D.  385;  47  L.  J.,  Ch.  26-, 
See  TFilson  v.  Jlood,  3  H.  &  C.  148; 
33  L.  J.,  Ex.  204  (which  does  not 
appear  consistent  witli  the  above  ilc- 
cisious)  :  ('allow  \,  (Mtknv,  infra. 

(})  Clover  V.  Adamn,  G  Q.  B.  D. 
622. 
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Churgiwj  Orders. 
So° M'"„','.1,I'tr'''','t"";  ''"'8«  t"  "I'M"  Court  ft.  action  i, 
fc  »clio„  1,„,1  beo^b  o,Si„  tio  f?,,?r.  J,°  n'"'™''*'™^™™ 

WkT  i,  not  c«,™ii„I  r J)      II  SonH  ti  ■"  ifllor,  thoiiBl,  this 

(k'livered  fol  or  ti.Yorl  /'A\         "'"""  "I'ioro  nnj  oiu  ot  costs  has  been 
«t,on.  proraM  such  reftml  bo  not  wongful  op  Ko„oiM71     It 

,.*  d„c  lo'^tim  from  the  ZntT^Z^U)"^  "  "'"«''  '"  *"  "'""'■ 

?.■..„./  by  th^^a'f,  "n'tfX'r'Srxf s°  ■"'"""■ 

()•)  Hniirich    v.    Sutton,    In    re 
Fiddcif,  supra. 

(.v)  'I'ortn-  V.  W  M^  50  L.  J.,  Ch 
231 ;  43  L.  T.  'yQ^-Fnj,  J. 

(0  Owen  V.  Ilinshaw,  supra. 

(«)  r«/foi('  V.  Cdt/ow,  2  C.  P.  D 
362. 

(.r)  Cp.  Zr;(7^s  V.  Shroedcr,  supra. 

(;/)  Chit.  Forms,  p.  48. 

(:)  t'/oiw'  V.  Adams,  6  Q.  B.  D 
(522:  llnmcrv.  Giles,  11  Ch.  D.  942, 
at  p.  948.  lu  Ciitloiv  v.  Ciittow,  2 
C.  P.  D.  3G2,  a  rule  nisi  was  applied 
for,  aud  granted,  but  it  is  submitted 
tliJit  this  was  not  the  correct  course. 
Tho  apiiliciitiou  has,  iu  some  cases, 
been  granted  ex  parte,  but  this,  it 
IS  submitted,  is  wrong. 

(fl)  Ildimr  V.    Giles,   11    Ch.    D. 
042;  48  L.  J.,  Ch.  508;  Brown  v. 
IrMman,  12  Ch.  D.  880 ;  48  L  J 
Ch.  862.  ■' 

(//)  Hamer  v.  Giles,  supra :  In  re 

him;  19  \V.  B.  429,  V.-cf.  S. :  Hen- 

ridi  V.  Sutton,  In  re  Fiddeu,  L.  E., 

0  Ch.  86,5,  at  p.  808.  '^'  ' 

(<•)  Hamery.  Giles,  supra. 

(-0  Cliit.  Fui-nis,  p.  50, 


{c)J}rowu  V.  Trotman,  supra. 
689;  OIL.  J.,  Q.B.  455. 

Arden,  7  Ch.  D.  at  p.  320. 

n->^l^\''"":"l"  "'■  ('""'•Iton,  53  L.  J., 
Ch.971;49L.T.267;  32  V.  E.g©! 
«o.V^  S^'^T  '*'•  ^^(l"""',  6  Q.  B.  D. 

?  ciSs.^- ""■*"' ^"'•^^'■'"'*' 

L_E.,7Ch.  773;42L.  J.,Ch.47 
Ilemneh  v.  ,S«<?o«,  /«  ,•«  Fiddey, 


(l)  See  the  section  supra. 


497;  41  L.  J.,  Ch.  300.     ■"•'  '"^  ^"l- 
(")  ^"'•'^wt'  y.  Howell,  3  Giff.  381 ; 

T  ^/l  -'^r'^*''''   ^'-  Jiradshaw,   30  L. 
J.,Ch.  159;  9W.  E.  229;  3  L.  T 
^•S-515,  V.-a   S.:    r;-itehardy\ 
Jioberts,  L.  E.,  17  En.  222  •  43  L    T 

^^i^!?- BujseeL//;v''k7;; 

L.  E.  13  Eq.  497 ;  41  L.  J.,  Ch.  300 
and  In  re  Keane,  infra, 
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Part  I. 


In  respect 
of  what  costs. 


In  rcgpect  of 
what  property. 


Property  "re- 
covered or 
preserved." 


so 


Solicitors. 

infant  afterwards  attains  his  majority  tho  order  may  bo  mado((/), 
A  solicitor  acting  for  a  married  woman  may  obtain  an  order  {>•), 
Tho  costs  of  a  married  woman  incurred  by  her  in  tho  defence  to  a 
suit  by  her  husband  to  sot  aside  a  post-nuptial  settlement,  whonliv 
funds  were  assigned  to  trustees  to  secure  an  annuity  to  her  sopnrato 
use,  without  power  of  anticipation,  were  charged  on  tho  annuity, 
notwithstanding  the  restraint  on  anticipation  (r).  Tho  statute  ex- 
tends to  proceedings  in  the  Admiralty  Court  (.t). 

Tho  charge  is  confined  to  tho  costs,  charges  and  expenses  pro])prlv 
incurred  (<)  in  the  particular  action  or  matter  in  whi^h  the  projierty 
is  recovered  (h).  Tho  order  should  be  expressly  limited  to  thesu 
costs  (<). 

All  property  ( J))  of  whatsoever  nature,  tenure  or  kind,  whotlier 
real  estate  (//),  personal  property  (z),  a  chose  in  action  («)  or  other- 
wise (j;),  which  has  been  recovered  or  preserved  through  tho  instru- 
mentality of  tho  solicitor,  may  bo  charged. 

The  words  "recovered  or  preserved"  havo  been  intoiprotcd 
liberally  (ft).  They  havo  been  held  to  extend  to  the  case  of  inoufiy 
paid  into  Court  (f;),  even  although  accompanied  by  a  defence  (Icnyin;; 
all  liability  (il) ;  to  a  case  where  a  receiver  was  appointed  on  an 
interlocutory  application  (c) ;  to  a_  friendly  suit  on  behalf  of  an 
infant  when  a  guardian  and  receiver  were  appointed  ( / ) ;  to  an 
action  of  detinue  by  an  administrator  when  tho  plaintiff  recovered 
a  verdict  and  judgment  and  was  unable  to  levy,  but  the  proceeds 
of  the  goods  wore  brought  into  Court  on  an  administration  suit,  so 
that  thej'  ultimately  came  into  his  hands  {<j) ;  to  a  suit  for  tho 
removal  of  a  valueless  incumbrance,  which  was  a  cloud  on  tho 
plaintiff's  title  (/i);  to  a  successful  defence  to  a  foreclosure  action (»); 


(<•)  The  PhiUippine, 


(o)  Bowser  v.  Bradshaw,  4  GifP. 
260;  9L.  T.,N.  S.  195. 

(>■)  In  re  Keane,  Luinley  v.  Be.i- 
borough,  L.  E.,  12  Eq.  115;  40  L.  J., 
Ch.  617. 

(,s)  The  PhiUippine,  L.  R.,  1  Adm. 
309,  312. 

(0  Emden  v.  Carte,  19  Ch.  D.  311 ; 
51  L.  J.,  Ch.  371:  Charlton  v. 
Charlton,  52  L.  T.  971  ;  49  L.  T. 
267  ;  32  W.  R.  90 :  Jackson  v.  Smith, 
61  L.  T.  72.  Au  order  will  not  be 
made  when  the  real  ohiect  is  to  en- 
able tlie  client  to  get  the  difference 
between  party  and  party  costs,  and 
solicitor  and  client  costs.  IFarrison  v. 
Cornu-nlt  Minerals  It.  Co.,  50  L.  T. 
452 ;  53  L.  J.,  Ch.  596 ;  32  W.  R.  748. 

((0  Id.:  Exp.  Thompson,  3L.T., 
N.  S.  317,  Q.  B.  :  Wilson  v.  lionnd, 
4  GifF.  416;  9  L.  T.,  N.  S.  705;  12 
W.  R.  402. 

(x)  Per  Lord  Cokridqe,  C.  J., 
Birehall  v.  Piigin,  L.  R.,'lO  C.  P.  at 
p.  399. 

iy)  Wilson  V.  Hood,  3  H.  S.  C. 
148  ;  33  L.  J.,  Ex.  204.  Before  this 
statute,  real  estate  was  not  affected 
by  the  solicitor's  lien :  Shaw  v. 
Neale,  6  H.  L.  C.  581  ;  27  L.  J.,  Ch. 


444. 

{£)  Birehall  v.  Piigin,  L.  R.,  10 
C.  P.  397,  399. 

(a)  Birehall  v.  Ptigin,  supra. 

(A)  Per  Wiekens,  V.-C,  IWdc  v, 
Bnitc,  L.  R.,  13  Eq.  at  p.  o08:  per 
Lord  Sclborne,  L.  C,  Pinkerton  v. 
Easton,  L.  R.,  16  Eq.  p.  492;  per 
Lord  Pom  ill  I/,  M.  R.,  Sdiole/ifld  v. 
Lockwood,  L.  R.,  7  Eq.  at  \i.  S7. 

(c)  Clorer  v.  Adams,  (i  Q.  B.  I). 
622.  But  not  to  mouoy  jiaid  into 
the  Court  of  Bankruptcy  or  a  debtor 
summons  to  abide  the  eveut  of  an 
action  in  the  Queeu'sBouch  Divison. 
Pearson  v.  Kmdsford  Ivt/ites  Co. 
limited  (C.  A.)  3'2  \V.  K.  451;  53 
L.  J.,Q.  B.  181. 

(d)  Emden  v.  Carte,  19  Ch.  D. 
311 ;  51  L.  J.,  Ch.  371. 

(«)  Ttcyuham  v.  Porter,  L.  11,0 
Eq.  181  ;  40  L.  J.,  Ch.  30. 

If)  Bade  v.  Bnile,  L.  E.,  13  Eq. 
497';  41  L.  J.,  Ch.  300. 

{())  Catlow  V.  Catlow,  2  C.  P.  D. 
362. 

(/()  Jones  v.  Frost,  In  re  Fidikii, 
L.  R.,  7  Ch.  773,  777. 

(t)  Schole/ield  v.  Lockwood,  L.  P., 
7Eq.  83,  8t;  38  L.  J.,  Ch.  232. 


Charging  Orders. 


to  a  Huccossful  claim  for  wo  cos  t},m,n.i,  +!,« 

the  property  itself.     Tho  so  fnnl  J       /."''*;'''"  "'"'^t  relate  to 

tor/ghts  in' the  : mtuirof  ea  emeu?:m  Tf  ^"  '^^^'""^  "''"^'"f? 
aetion  for  infringement  of  1 1^  fhn,!?i;  ^  ^"';^n"t  extend  to  an 
prayed  for  and  obtained  v«?  it  fe  'V""""l"V"'y  i"i"nctiou  is 
an  adminiHtration  deSi  ii"  made  ^/^  "•^^"'/'^  *"  '^  '''"^o  ^^hero 

owner  {p),  or  i.s  only  interested  in  nut  f.fft;  ""^^  "'"  beneficial 

Tk  right  is  effeetual  ar'nW   J"*  "^  *''°  P»'0P"t^^ 
valuable  ..nsiderSiCu    nS?^?  '^"^r*  '^^  r"*-;^'''^""  ^■•"' 
to  attach  against  an  assignee  r)  amnilL     ^f '  '^  ^^-^  ^^^^^  ^^^ 
^lere  an  undischargeTSkiunt  br-    ?f  ^'^  ''''^  ^  volunteer  (0- 
M3  paid  into  Courtftho  bankrunf«  «n^^^*  "'^  '''^°?  """^  "i°"'^y 
the  order  in  respect  of  aUcoSs?Ln r^^''*"'.'"!?.  ^^''^  ''"^>»«1  to 
bankrupt's  trustio  intervened^  ^  ""^  *°  *^^  '^^^^  ^^^n  tho 

-r^o  order  for  a  cha^^eh^^  p.er  a  garnishee  order  nisi  UV  ....  .. 

"  charge. 
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^)  ''''"  ^^ill»Ppi>ie,L.ll.,  1  Adm. 

(0  TerMellis/i,  L.  J.,  L.  R,.  9  Ch 
atpp.GOO,  603.  •■"•,  Jcn. 

(w)  /wo/*  V.   Gasoninne,  L.  E     0 
CLC54;43L.J.,  Ch.  729.  ' 

J'l)  hnhrton  v.  /;«s/o;/,  L.  R  16 
Eq  490;42  L.  J     Ch.'sZS     See 

{•j)  Grce/i  V.  I'oKiiff  (C.  A.)  24  Ch 

T.  ikr/ton,  52  L.  J.,  Ch  971  ■ 
«  L.  T  267;  32  W.  li.  90  •' 
ff!/y-Mr>/l,2  1I.  &M.  371  i 

SChD.4,<J;  4<L.J.,  Ch.841,C.  A 
er  Lord  AWorw,  L.  C,  iL  i'^;/.' 

I-V'-n-?'-"''',^-  K-.  16  Eq.  at 

Mf.,9Eq.  1,  It  was  held  that  the 
arge  only  extended  to  the  property 
his  own  cheat,  aud  not  to  that  o'f 

^/by-^^'^Ur.  R.  (8Ch.  D 
fefsw1h?v',^'  V^'^^''^^'l«°'l- 
tix;  >  1  1"^'"''''^'  audit  is  submitted 
tW  It  must  be  coufined  to  the  nar- 
tioular  facts  of  the  case  ^ 

(ri«-yv.7y«%/,  supra. 

(9)  Pcriywow,  V.-C  7  Ch  D  at 
p.  320.  See  the  section  itself,  ante, 
ii  L  ^^^«°''"torofapartytoa 

mh'lf  I'  •*  r^r^i""unt  hen  for  his 
«st8  Of  Slut  upon  the  interest  of 


that  party  in  a  fund  broucht  into 
Court,   through   the   solicitor's  ^x. 
erhons  :  and    semble,  notwithstnnd- 
inp  the  doubt  suggested  by  the  tern  s 
of  the  statute,  this  lieu  must  pr«™ 
even  against  an  assignee  f o  •  v  i  „„ 
:f'*h9»  . ''9tico.    Whie,    therefoie 
a  plamtift  m  a  suit,  to  whom  a  de-' 
feudant  had    been  ordered  to   pa^ 
costs,  obtained  a  charging  order  fi^i 
upon  a  share  of  funds^n  Cour    bo- 
longing  to  defendant  .--Held    thn; 
It   could   only   be   made    absol    'e 
sub.ect  to  the  lien  for  the  taxed  costs 

i^.li.,  3  Adm.  &  Ecc.  505.    See  ii-i 
J'iMfi/,  infra,  n.  (>•).  ^  ^'" 

T.- ■  .•  ■'-'•  '''*'  •  Jones  V.  Iroi/:    h,  >•! 
^"/'%.,L.R.,7Ch.773,777.' 
^^^)  1-aUhfuU  y.  /wm;,  7Ch.  D. 

495;^5ot"''  "  ''"'^'■'  ^-  «•'   >3  Eq. 

3iS'?5fS'.,i5hfj?r' ''  ^^-  ^• 

^•449r:j:;§^524  4^:^^f^j: 

llumav.  Giles,  11  Ch.l).943:  /in  //J 

278:  r/^,  y<;/?-7;„,/.:  L.  R    2  Ad   1 
See  The  Leader,  L.  R^  2  Ad.  314 
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1 

i! 

■1 

^     :,l^ 
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Solicitor  a, 


Priority  over 
ganiisneo 
order,  &c. ; 

how  enforced. 


CompelUnf» 
delivery  up  of 
papers. 


It 


PABT  I.  ovor  a  claim  for  wages  M,  but  not  ovov  a  claim  for  "^Jvago  hc  - 
vices  (z).  In  a  partnership  action  the  order  v.'i\\  not  bo  mu.lo  in 
priority  to  the  claim  of  crotfitors  unlosa  hoy  arc  before  tho(  o«rt  (-O, 
^  The  order  niay  bo  enforced  by  au  -rdor  for  axation  of  the  sohn- 
toi^Hbill  and  it'  the  property  is  a  fund  in  Court  by  an  ohUt  l,n- 
K™t\n  t  of  that  t^iut  of  'tho  amount  found  to  bo  diic(/,),  or.  ,a 
o  hor  cases,  by  an  order  for  the  sale  o  tho  property  and  pay„..ut 
?o  the  solic  tor  out  of  tho  proceeds  (c).  Tho  order  will  not  KOjunully 
bo  enforced  until  tho  action  relating  to  the  property  is  ended  (./). 

{i.)  Delivery  up  of  Documents,  ^fonie»,  Ac 
It  is  tho  duty  of  the  solicitor,  it  roquirod,  on  haying  his  lioi:  :  atis- 
fiod,  to  deliver  up  to  his  client  all  deeds,  documons,  paper.,  tuomes, 
&c  belonging  ti  tho  client  in  his  hands  («).'lhis  dutr'  ^vil  Lo 
mu mnarilv' onlorced  by  tho  Court  or  a  judge,  although  no  HU»-ostiou 
of  fraud  is  made  (  A).  The  Court  has  a  ways  exorcised  a  sumnary 
1-nriLSion  over  a  solicitor  to  compel  h  m  to  delu-or  up  his  chouts 
Prs  and  monies,  upon  satisfaction  of  his  bill  and  any  hen  he  may 
Lvo  on  thorn.  And  by  «  .t  7  V.c  iS,  s.  3.  {<inte,  p.  l.,5),  It 
shall  bo  lawful  for  tho  said  rospectiyo  C'ourts  and  judges.  ,n  ho 
same  cases  in  which  they  aro  re.pectivoly  authorized  to  rolcr  a  o.  1 
which  has  boon  so  as  aforesaid  delivered,  sent  or  loft,  to  make  such 
or.ler  for  tho  delivery,  by  any  solicitor,  oi  tho  executor  adimuw- 
trator  or  assignee  of  any  solicitor,  of  such  i.il.  as  aforesaid,  r.nd  ior 
tho  dcUvorv  Sp  of  deeds,  documents,  or  papers  m  his  possesMou, 
custody,  or  power,  or  otherwise  touchmg  the  same  in  the  samo 
manner  as  has  heretofore  boon  done,  as  regards  such  solicitor  by 
such  Courts  or  judges  respectively,  whero  any  such  busmoss  had 
been  transacted  in  the  Court  in  which  such  order  was  mado. 

Tho  Court  will  not  intorfero  in  this  way  unless  the  papers  or 
monies  camo  into  tho  solicitor's  hands  in  a  business  in  which  he 
was  employed  as  a  solicitor.  Thoy  will  not  intorfero  when  o  they 
could  not  have  referred  his  claim  to  taxation ;  as  to  which  see  auk, 
T,  ISO  &c  Where  an  administrator  employed  a  solicitor,  as  his 
Solicitor  and  agont,  to  get  in  tho  debts  duo  to  the  intestate  s  estate, 
So  Srt  in  a  case  before  6  &  7  V.  c  73,  granted  a  rule  calling  upon 
him  to  furnish  a  bill  for  tho  business  thus  done,  and  a  so  an  account 
oHho  money  received  and  paid  by  him  on  account  of  tho  adnunis- 
trato?;  to  pay  over  the  balance,  and  to  deliver  up  all  dmis, 
papers  &c.;  although  ho  had  not  been  employed  by  the  adm.m- 
Soi   n  prosecuting  or  defending  any  action  or  other  law  pro- 


Solicitor  must 
have  obtained 
them  as  such. 


(y)  The  Heinrich,  L.  R.,  3  Adm. 
(z)  The  LkkUa,  8  P.  D.  209  ;  62 

(41  Utnit  V.  Anstbi,  9  Q.  i3.  U. 
.588;  51  L.  J.,  Q.B.455,  where  an 
order  for  substituted  servico  of  tho 
summons  was  made. 

(c)  See  the  section,  ante,  p.  10b, 
11  Kq.l88;  2C.P.D.368;  8Ch.D. 

(d)  In  re  Green,  Green  v.  Green 


(C.  A.),  26  Ch.  D.  IG  ;  50  L.  T.  513; 
32  W.  R.  373. 

(<:)  A  solicitor  is  ,ound  to  deliver 
up  letters  received  from  third  parties 
exclusively  relating  to  the  chent's 
business;  but  senible,  tlio  solicitor 
is  entitled  to  keep  letters  written  to 
him  by  the  client  himself:  lie  Tim- 
son,  20  Beav.  515  ;  21  L.  J..  Ch.  599: 
Jtc  Whcatnnft,  o  Ch.  D.  97;  -It) 
L.J.,  Ch.  66!).  ^  ^  ^ 

( f)  Ex  p.  Fdicard-i,  H  Q.  B.  D, 
262  ;  .51  L.  J.,  Q.  B.  108. 


ante,  p.  132 :  ite  £ 


Delii'ertj  up  of  Dvcimentt,  ,fco. 


coocling  (//). 
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otling  (//).    And  whoro  a  solicitor  was  omplovod  to  nronaro  mnrf 

S..^Trwanr.^f  '^"  ""'"V"7  J'"-'l-ti-'  'Sv.in   wh  ro  a 
80uui()i ,  us  Btoward  of  ii  manor,  had  court-rolls  and  othor  Ti.nn,- 
uionts  m  h.s  hands,  and  refused  to  deliver  them  up  to  h  s  empTovor  m 

3ut  from  a  n.oio  recent  cano  it  seems  that  the  mere  fact  of  a  stowir  1 
bmnf?  a  solicitor  at  the  time  of  his  receiving  the  papers  wm  not 
wummt  the  t  ourt  m  thus  interfering  against  him  ;  and  ITt  f  tho 
papers  come  into  his  hands  simply  as  steward,  they  i.     not    n 

ertero(/.>  Nor  will  they  interfere'in  this  way,  whS?e  «.  soHcitSr 
ho  Ms  the  napors  merely  as  trustee  (/).  And  wliere  tlio  motinn  w!/ 
not  only  tUt  he  should  deliver  upVapers  whSi  le  helZrccTve; 
ot  nn  estate  but  also  that  ho  should  iivo  an  account  on  Sath  of  his 
receipts  and  myments  in  respect  of  a  certain  mortgaged  estate  tho 
Court  refu80<l  to  grant  an  order  (m).  Where  a  solicitor  advanced 
monoyona  deposit  of  bills  to  a  much  greater  amount  than  tho 
advance,  and  ho  afterwiirds  received  the  amount  of  hen  a  rulS 
was  refused  to  mako  him  pay  over  the  balance  («).  So?wheio  a 
solictor,  for  the  purpose  of  securing  tho  payment  of  a  balance  dun 

ohim  rom  a  client,  offeded  a  policy  of  inLranco  c^i  the  Sn  'a 

e'2nt's?irH ''''*•  •  "'^i  ^^°'«"*^  *^'°  premiums  to  liim,  ind  on 
the  clients  death  received  the  amount  of  tho  policy,  the  Court 
ro  used  to  compel  tho  solicitor  to  account  with  the  adm  nistmtc^r  o 
th    chont,  and  on  payment  of  tho  balance  duo  to  deliver  up  tho 
pohcy(o).     Wheroa  sohcitor  was  directed  to  employ  a  proctSr  to 
.ibtarn  probate  of  a  will,  this  was  hold  not  to  be  such  an  omplov! 
m  ntof  him  in  the  character  of  a  solicitor  as  would  enable  tto 
Lourt  to  compo    him  to  refund  money  received  by  him  to  pay  To 
proctor  (;>).     Where  a  solicitor  who  was  entrusted  by  exStors 
^^ith  a  sum  of  money  to  pay  certain  legacy  duties  had  given  an 
undertaking  so  to  apply  it.  but  had  failed  to   do  so,  the  Court 
refusea  to  compel  him  to  refund  the  money  ;  it  not  appearing  that 
h  had  been  otherwise  employed  by  tho  executors  in  liii  profesfional 
kracter  or  that  tho  employment  in  question  was  one  which  it 
necessarily  required  a  sohcitor  to  perform  (5).     Where  a  party 


(.7)  Be  Aitkin,  4  B.  &  Aid.  47. 
And  8C0  Re  Lord  Cardross,  5  M.  & 
W.515;  7Dowl.  861:  Ex  p.  Soden- 
Imn.  8  A.  cfe  E.  959 :  Stephens  v.  Jlil/, 
10  II.  &W.  28;  lDowl.,N.  S.  669! 
"Some  judges  liave  thought  that  tho 
case  of  III  re  Aitkin  went  too  far: 
but  though  I  do  not  say  that,  yet  I 
think  the  principle  of  that  case  ought 
not  to  be  extended:"  per  Coleridge 
J.,  in  lie  Webb,  14  L.  J.,  Q,  B.  244. 

('0  J-:rp.  Ciipwell,  5  Dowl.  089. 

(0  Exp.  Corpus  Christ i  College,  6 
Taunt.  105:  liawes  v.  Eawes,  7  Sim. 

(/.)  See  Ex  p.  Faith,  9  Dowl.  973  : 
Mht  V,  yl/drldae,  13  L.  J.,  Ch.  155  ; 
ante,  p.  132 :  ite  liotven,  41  L.  J. 


Ch.  327. 

r.r{'^  ^'''^'"on  V.   Sutton,   6   Taunt. 

7  Taunt.  391 ;  1  Moore,  99:  i)e    rgolf 

Blanchard,  30  L.  J.,  Ch.  516 

2iSth';tor^^'''''""''''^'^*'^°*; 

(«)  Ex  p.  Sehwalbanker,  1  Dowl. 

9  A'  ^  P°,o,^-  ^"-  ^^  '^^  1^'  Chitty, 
2  Dowl.  421.  '■^' 

TT^i'\v''o^;  ^"'"''^  J  ^°^'-  600;  1 
H- &  W.  211,  nom.  Exp.  Cohen. 

(q)  lie   IFebb,  2  D.  &  L.  9.'?2  •  14 

L.  J.,  y.  B.  244. 


Chap.  VIII. 


)i    t  i! 


ifiur  ii 


:|i 
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Taut  I. 


Solkitori. 

nftor  successfully  roBistiuR  nn  action  l.y  a  H..U.itor  for  coHts  on  tin, 
mmu.l  ..f  not  LvinK  retained  hun,  at  crwar.lM  ai>  .l.od  to  lu  v 
r crtuin  docunicuts  Udivorcd  up  l.y  thn  Hoh,|tor  ^vlj..■  i  had  .om..  U. 
liH  hands  in  tho  carno  of  tho  triu.sa.tionH  in  whuh  ho  ('osts  ur,„ 
curm  •  Cohriil'l<;  J.,  hol.l  that,  an  th.  r'ut.V  ha.l  al.oady  trcatnl 
tho  Hli  i  or  a«  n.t  boin^-  cai-loycd  l.y  hm.,  }>o  .•.m  Id  not  thrn  1. 


tho  solicitor  an  Ilia  uiuin  in.i. ......••  -■.•  -■■••■.  t     i  r 

ncnnittcd  to  alh'go  that  ho  was,  in  order   o  conimd  h.in  to  dchv.r 
5p  heso  documents,  and  accordingly  ho  refused  tlio  rule  {r)    ^\  h.n, 
a  soli.itor  in  tho  country,  to  whom  a  writ  ot  summons,  &,•.  w. i" 
transmitted    for   tho   imrposo   of    service,  alterwards   hvnnw  tli 
solicitor  for  defi'iuhmt  in  tho  cause,  it  was  held  that  Ins  employ.aci, 


Must  be  no 
dispute  as  to 
lien. 


UT)  llieSO  UOlUUIlullir',  imu  ">^<  ■""•"n-J ,  '  ■    ■„ 

a  soli.'itor  in  tho  country,  to  whom  'V^viit  ot  minu.un.s,  &,•.  ^^.r|^ 

lit 
solicitor  lor  uuu-innim  m  i-fj  >^....  ■■  ,  •-   •■■•.---  -    .      ,  .        ,.•.    •  , 

bv  l.laintitf  was  not  such  as  to  constitute  him  his  s„u,t„r  luid 
ren./er  him  summarily  amenable  in  that  character  (.).  Ihe  .m 
^^■illnot  thus  interfere  where  the  l-arcrs  or  monies  came  mt^jtl,. 
solicitor's  hands  when  ho  was  not  a  solicitor  (O-  AM.ero  a  c  .c.t 
annlicd  for  a  rule  callinp  on  his  so  icitor  to  deliver  nn  let  ers  whwh 
^•ero  written  to  him  by  tho  client  in  order  to  eimb  o  him  t(.  .uvv^rt 
an  action  against  tho  solicitor  for  negligence,  the  Court  rofus.d  tl,H 

^"tiSo  (Jourt  will  not  interfere  in  this  way  against  a  solicitor  unices 
up<m  satisfaction  of  his  lien,  if  he  have  any  (u>  ISor  will  tlicy 
interfere  where  he  l,o,„i  Jt<le  claims  a  hen,  and  the  client  diKl>utc.- 
it(;/),  either  on  tho  ground  of  negligence  ?),  or  because  he  agrrnl 
to  fake  costs  out  of^K.cVet  only  M,  or  the  like.  In  such  or  t  „■ 
like  cases  the  Court  will  in  general  leave  the  case  lor  a  i.ny  to 
decide.  But  in  cases  of  pressing  necessity  the  I  oiut  might  inter- 
fere and  order  tho  deliveiy  up  of  the  dociiment  on  pavnuut  .nt.. 
Court  of  a  sum  s;ifllci.>nt  to  satisfy  the  hen  claimed  {h).  Ihe  .(.lici- 
Sohcitor  can-  however,  defeat  the  ai.plication  simply  by  set  uig  up  ;i 

not  set  up  title  J"/ Z-"^'""''  '  '  ..j,;  „;  ,„„„ij,^  .^^  ],  ^  own,  unless  it  be  d.-nvc.l  Iron, 
topapers.  J^^^J^^    l^' -^''.J  i„  g,„eral  set  up  the  title  of  a  third  ,.,Jy 

to  them  (r)  ;  but  tho  solicitor  may  show  that  ho  does  not  hoM  the 
naners  for  the  applicant  alone,  but  for  other  persons  as  wl,  and, 
Fn  ?hat  case,  no  order  will  be  made  {<!).  Therefore  he  cannot  d.l.ut 
tho  claim  of  an  executor  to  papers  entrusted  O  him  as  s,  ,h..tnr  ,y 
tho  latter,  though  his  wife  takes  au  e<iuitablc  mtercst  uiuicv  lie 
trusts  of  the  will  (c).     The  Court  will  not  interfere  to  comiK-l  a 


(r)  Ex  p.  Muxuill,  4  Dowl.  87 
Marshall,  13 


„ .  Dowl. 

BeMnrxhall,  13  Jan.  18.)7  (Q.  B.). 

h)  Cole  V.  Oroi-e,   1  t^cott,  ^.  K. 
30.     In  this  cnsc,  tho  dcfeiulant  paid 
to  the  solicitor  a  sum  of  money,  and 
the  Court  refused  to  compel  the  soli- 
citor,  on  plaintiff's    application,   tj 
pay  the  money  over  to  him,  the  soli- 
citor never  having  admitted  that  ho 
had  received  the  same  for  the  express 
purijose  of  paying  it  to  plamtift. 
(0  Fx  !>.  Dtcnic,  2  Dowl.  t)iA- 
(h)  Lewis  V.  Briygs,  4  Hodg.  4. 
As  to  a  solicitor  being  entitled  to 
keep  letters  written  to  lum  by  his 
client,  see  ante,  p.  170,  u.  (0- 

(x)  Goring  v.  Jhshop,  1  ^alk.  J7  . 
JfiisselPx  case.  Say.  126:  Strong  v. 
llotve,  1  Str.  e2l ;  8  Mod.  SoU :^l  w/h., 
12  Mod.  616:  £x  p.  Lowe,  8  East, 


237  :  Diinvdii  v.  IticJimoiul,  7  Tnuiit. 
391;    1   Moore,    00:    Jlc    Wmlf  i. 

— ,  2  Chit.  Hep.  CH  :  lie  Broom- 

head,  6  D.  &  L.  52  ;  IG  L.  J.,  d  U. 
3.')5. 

( ,i)  Kr  ]).  Millfin/,  1  Dowl.  110. 

(:)  Brazier    v.    Jlrgunt,  2   Dowl. 

COO.  ,      , 

(«)  IMgsoii   V.    'Lrriil/,  2  Dowl. 

201.    And  see  Be  B/ii/p,  (i  Jur.  1U24 ; 

Bed!  V.  Lauynttif,  2  Wils.  371. 

(A)  In  re  South  Essex  Lijmlulih 
Liiresliiietit,  AC.  Co.,  40  L.  T.  iibO, 
C/itttg.J. 

M  Be  Walmsley,  2  A.  &  E.  5,o. 
And  see  Sibley  v.  Leieei^ter,  2  Dowl. 
234. 

(f/)  Ex  p.  Cobeldick,  C.  A.,  U 
Q.  B.  D.  149. 


DtUvery  up  of  Docnrnents,  Ac. 
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solicitor  to  my  ovor  money,  wliero,  after  tho  receipt  of  it,  ho  has    Chap.  VIII. 

boconie  biuiknipt  and  obtained  liin  order  of  di8c■har^,'o  (»•),  iiuIosh 


wlioro  thoro  ih  traud  on  hw  part  (/),  or  whore  tho  bankruptcy  was 
toncoctoa  t(>r  tlio  piirposo  of  ovadinj,'  tho  payment  (v),  or  wh«ro  tho 
claim  tor  tho  money  cannot  bo  proved  as  a  debt  under  tho  bank- 
ruptcy. Ah  to  applying  against  his  asHigneeH  to  compel  tho  de- 
livery up  of  papers,  see  trnt,  p.  174.  Tho  Court  will  not  in  general 
intoHcie  whore,  by  delivery  up  of  tho  doods,  &c.,  tho  solicitor 
would  bo  brought  into  contempt  of  another  Court  (//). 

It  Hooms  that  it  in  only  on  tho  ai)i)lication  of  tho  client  (/),  or  hi.s 
executor,  admiiustrator,  or  assignee,  or  of  some  one  elaimiiu'  under 
liini,  that  tho  Court  will  interfere  (A').  Where  a  party  to  "a  deed 
gave  it  to  a  solicitor  for  the  purpose  of  getting  it  exocutod  by  hia 
client,  tho  Court  refused  to  order  him  to  deliver  it  up(/).  So 
where  a  man  in  his  will  made  his  housekeeper  solo  legatee  and 
afterwards  gave  tho  will  to  his  solicitors  for  the  purpose  of  destroy- 
ing, it  but  died  before  the  solicitors  had  actually  done  so,  and  hia 
son  took  out  letters  of  administration,  tho  Court  refused  to  order 
tho  will  to  bo  delivered  to  the  legatee  {,n).  The  Court  Imve  refused 
to  order  a  bankrupt  solicitor  to  deliver  up  to  his  solvent  partner  tho 
jiupors  of  a  client,  ou  tho  application  of  such  partner  (//.  So  tho 
Court  have  refused  to  compel  a  solicitor  of  an  exc(  utor  who  in  hia 
account  with  tho  client,  had  taken  credit  for  tho  legacy  duty  to 
IKiy  over  such  duty  at  the  instance  of  the  Stamp-ottico  (o)  So 
whore  a  solicitor  had  received  tho  title-deeds  of  an  estate  from  the 
(levisoo  named  in  a  will,  tho  validity  of  which  was  disputed  and 
given  an  undertaking  for  them,  and  a  third  party  had  recovered 
tho  estate  by  ejectment,  tho  Court  refused  to  order  tho  solicitor  to 
dobver  up  tho  deeds  to  the  latter  (/A  Where  tho  solicitor  with 
whom  his  ow:.  marriago  settle  jiit  had  been  deposited  for  safe 
custody,  was  allowed  to  retain  it  until  after  tho  only  child  of  the 
marnage,  who  was  entitled  to  tho  property  settled,  had  come  of 
;if.v,  the  Court  refused  to  ordor  him  to  deliver  tho  settlement  up  to 
the  trustee  (7).  It  tho  solicitor  receive  tho  papers,  &e.  from  two 
parties,  one  alone,  it  seems,  cannot  apply  to  havo  thorn  delivered 
up  (f).    And  where  a  solicitor  was  employed  by  certain  ceatuis  que 


[e)  Ciillifoyd  v.  Warren,  8  B.  &  C. 
220:  Itc  Hnn>ier,i  B.  &  Ad.  811;  1 
X.  k  M.  555.  See  Jliirroii  v.  Mar- 
i^hnll,  9  D.  &  R.  390:  Hex  v.  Edwards, 
!)  B.  &  C.  Co2. 

(/)  AV  Bonner,  4  B.  &  Ad.  811. 
See  Ef  p.  Durgin,  1  Dowl.,  N.  S. 
292;  the  Bank.  Act,  1883  (46  &  47 
V.  c.  .52,  8.  30) :  and  Jenkins  v.  Fere- 
day,  L.  K.,  7  C.  P.  358;  41  L.  J., 
C,  P.  1,52.  ' 

[9)  In  re  Neivbery,  4  A.  &  E. 
lOU;  oX.  &M.419. 

(/i)  Re  U'ntmsley,  1  H.  &  W.  88 ; 
4X.  &M.  543. 

(i)  If  a  party  instructs  a  solicitor 
to  bring  uu  action  for  his  benefit  in 
the  nanio  of  auothor,  tlio  former  is 
tlie  client.  See  Clark  v.  Diynam,  3 
-!i.  i  W.  178. 

{!'■)  See  J/icr,»  v.  Umis,  3  Jur.  170, 


Q.  B.:  JJijnn  v.  Wilkinson,  4  De  G. 
&.T.  608;  5.Tar.,  Is.  s,  '0G3. 

(/)  Jix  p.  Smart,  1  ix.  &  W.  526. 
But  see  the  judgment  of  Tinda/,  C.  J., 
in  Coh  V.  Orore,  1  Sc.  N.  R.  30,  from 
which  it  would  appear,  that,  if  a  de- 
fendant give  mouey  to  his  solicitor 
for  tho  purpose  ot  paying  to  the 
plaintitf ,  and  tho  solicitor  admit  that 
he  lias  80  received  it,  the  Court  will 
compel  him  to  pay  it  over  to  the 
plaintiff,  on  hi.s  ai)p"lication. 

(ni)  Kip.  Crisp,  2  Dowl.  455. 

(//)  Daridson  v.Xiipier,  1  Sim.  297. 

(0)  Jie  Fenton,  3  A.  &  E.  404 ;  6 
N.  &M.  2.39:  lir&AV.  310. 

{p)  lie  Thornton.  2  Dowl.  156. 

(7)  Fx  p.  Moxun,  1  Dowl.  6. 

('•)  Jhinean  v.  lUihiHond.  7  Taunt, 
ayl ;  1  Moore,  99.  See  Exp.  liretter, 
1  H.  Sc  W.  212. 
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citor bank- 
rupt. 
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SoU'citora. 

Paut  I.        trustent,  the  Court  refused  to  compel  him  to  deliver  up  deeds  to  one 
— of  several  trustees,  one  of  such  trustees  objecting  to  the  apph- 

Against  whom  ^^ The  application  should,  of  course,  be  made  against  the  solicitor 
to  apply.  ^ho  withholds  the  papers  or  monies.     When  money  yas  paid  to 

the  London  agent  of  a  country  solicitor,  the  Court,  on  the  applica- 
tion of  the  client,  ordered  the  agent  to  pay  it  over  {t)  Where 
money  was  paid  by  a  client  to  one  of  two  solicitors,  in  the  coiirso 
of  their  business  as  soUcitors,  for  a  particular  purpose,  and  lie, 
instead  of  applying  it  to  such  purpose,  applied  it  to  the  use  of  tlio 
firm  the  Court  ordered  both  the  solicitors  to  refund  the  amount  («), 
Formerly,  the  Court  had  no  power  to  interfere  m  this  way  against 
the  personal  representative  of  the  solicitor  ( a;)  or  his  assignees  (//) 
in  case  of  his  bankruptcy,  where  deeds,  documents  or  papers  came 
into  their  hands ;  but  this  is  now  remedied  by  6  &1  V.  c.  i,i,s.  li/ 
{ante,  p.  124),  and  the  application  may  now  bo  made  against  tlicso 

Time  for  ap-     ■^\hcre  does  not  appear  to  be  any  time  limited  for  making  the 

plying.  application.     The  fact  of  the  papers  or  money  having  come  to  tLo 

solicitor's  hands  upwards  of  six  years  ago  will  not  of  itselt  bar  it. 

But  if  the  application  is  made  after  a  great  lapse  of  time,  some 

reason  should  be  given  accounting  for  the  delay,  or  the  applicatiuu 

may  be  refused  (z).  ,     ^      ^  i.    i      •.  t^ 

To  whom  ap-        The  application  may  be  made  to  the  Court  or  at  chambers.    It 
plication  to  be   ig  now  usually  made  to  a  master  at  chambers  by  a  summons, 
made  and  pro-  intituled  "  In  the  matter  of  A.  B.  {the  solicitor)  gent.,  one,  &c.    for 
ceedings  iu.        ^^  ^^g^^j.  ^^at  he  should  deliver  up  the  papers  or  monies  in  ques- 
tion (a).     It  cannot  be  made  part  of  the  same  order,  that,  in  case 
the  papers,  &c.  are  not  delivered  up,  an  attachment  shall  issue 
aeainst  him  {b).    As  a  general  rule,  if  the  solicitor  has  any  lien  on 
the  papers,  &c.  for  his  bill  of  costs,  the  same  should  be  paid  or 
tendered  before  making  the  application,  and,  if  necessary,  the  de- 
livery of  the  bill  may  be  compelled,  as  mentioned  ante,  p.  130,  and 
The  affidavit,     taxed,  as  mentioned  ante,  p.  1 89  (c).    The  affidavit  m  support  of  the 
application  may  be  intituled  in  the  matter  of  the  sohcitor,  though 
the  money  which  the  solicitor  is  called  on  to  pay  over  was  received 
in  a  cause  {d).    It  should,  besides  showing  all  the  facts  necessary  to 
give  the  iudge  jurisdiction,  show  that  the  solicitor  was  such  at  the 
time  of  the  receipt  of  the  papers,  and  in  what  character  and  the 


(.s)  Ec  Gregory,  6  Jur.  282,  per 
Williams,  J.,  C.  P.  _    ^ 

(t)  Ex  p.  Edwards,  8  Q.  B.  D. 
262  ;  61  L.  J.,  Q.  B.  108. 

(«)  Me  Ford  and  Thomas,  8  Dowl. 
684.  See  Jie  Lawrence,  23  L.  J.,  Ch. 
791,  where  the  Court,  under  the  cir- 
cumstances, refused  to  compel  the 
firm  to  pay  over  money  paid  to  ono 
partner,  who  hud  applied  it  to  his 
own  use,  upon  the  ground  that  the 
client  had  dealt  solely  with  such 
partner.  As  to  applying  against  a 
surviving  partner  to  refund  moneys 
paid  oil  articles  of  clerkship,  see 
ante,  p.  CO. 


S. 


(x)  Re  Nicholh,  2  Dowl.,  N 
423 ;  12  L.  J.,  Q.  B.  103. 
(«)  Ex  p.  Hoy,  IH.  &W.  6G9;4 
)wf.  .573.  ^       , 

Sharp,  K.  B.  Juno  1, 
Yeatman,  4  Dowl.  304 ; 
510 :  Ex  p.  Sluirpe,  5 


Dowl.  .573. 

(:)  Ex  p. 
18.36:  Exp. 
1  H.  &  W. 
Dowl.  717. 

(«)  Cp.  In  re  Copp,  32  W.  E.  2.). 

(b)  Roscoe  V.  llardmaii,  '>  Dowl. 
157  :  Ttciss  v.  Fry,  5  Dowl.  1.57. 

(f)  As  to  compelling  a  solicitor  to 
refund  money  overpaid  hiiu  whore  au 
order  for  the  taxationof  his  bill  is 
oitaiiieJ,  see  antp,  p.  1  :'>•'>• 

(d)  Ex  p.  Kamhilt,  17  L.  J.,  Q.  B. 
232  :  lie  Wood,  6  D.  &  L.  \h\. 


Delivery  up  of  Donmenia,  &c. 


17a 


Costs  of. 
Interest. 


Obeying  the 
order  and 
enforcing  it. 


circumBtancos  under  which  ho  received  them ;  the  payment  or  tender    Cuap.  VIII 

of  the  amount  of  his  bill,  if  any,  or  the  applicant's  readiness  to  pay 

>7hat  IS  due,  and  the  solicitor's  refusal  to  deliver  up  the  papers  &c 
It  IS  usual  to  insert  an  allegation  that  he  is  a  solicitor  of'  the 
Supreme  Court  (e).  If  the  application  succeed,  the  solicitor  will, 
in  general,  bo  ordered  to  pay  the  costs  of  it.  If  it  fail,  and  there 
was  no  ground  for  making  it,  the  applicant  will  bo  ordered  to  pay 
the  costs ;  but  not  so  if  there  was  reasonable  and  probable  cause 
for  making  it.  The  solicitor  would  not,  in  general,  before  the 
33  it  34  V.  c.  28,  bo  ordered  to  pay  interest  on  money  retained  by 
lum(/).  ^ 

As  to  tho  mode  of  proceeding  to  enforce  obedience  of  orders  see 
post,  Ch.  LXXIV.  Vol  2,  Ch.  CXXIL  Tho  order,  if  for  'the 
payment  of  money,  is  usually  enforced  by  execution,  or  if  for  the 
delivery  of  documents  by  execution  or  attachment.  If  the  order 
be  to  deliver  up  papers,  the  solicitor  must  deliver  up  tho  drafts  and 
copies  of  deeds,  &c.  for  which  he  has  charged  and  boon  paid,  as  well 
as  tho  deeds,  &c.  themselves,  and  all  papers  and  documents  which 
have  come  tc  his  hands  from  or  on  account  of  tho  client  in  tho 
course  of  his  employment  (,</).  An  order  having  been  made  direct- 
ing a  solicitor  to  deliver  up  certain  deeds,  the  Court  granted  an 
attachment  against  him  for  refusing  to  deliver  them  up  unless 
the  client  would  pay  for  a  schedule  thereof  to  bo  kept  by  the 
solicitor  {h).  -^       ^ 

Default  by  a  solicitor  in  payment  of  a  balance  found  due  from 
him  upon  taxation  of  his  bill  of  costs  under  the  common  order  for 
that  purpose,  is  default  in  payment  of  a  sum  of  money  ordered  to 
he  paid  by  the  solicitor  in  his  character  of  an  officer  of  the  court 
within  the  meaning  of  the  Debtors  Act,  1869,  s.  4,  siih-s.  4,  and  an 
attachment  may  be  issued  against  him  (t).  So  is  default  'in  pay- 
ment of  a  sum  of  money  found  to  be  due  from  tho  solicitor  to  a 
chent,  and  which  tho  Court  has  ordered  him  to  pay  to  the  client  (/•). 
But  default  by  a  solicitor  in  payment  of  the  costs  of  an  unsuccessful 
appeal  against  an  order  to  tax  his  bill  of  costs  which  has  been 
obtained  by  his  client  is  not  (/). 


%. 


{()  Ex  i>.  Jforc,  3  Dowl.  600. 

If)  Fenn  v.  Wild,  \  Dowl.  498 ; 
see  ante,  ji.  130. 

{<})  Ex  p.  Horsfall,  7  B.  &  C.  528 ; 
1  Man.  &  n.  306 :"  Ex  p.  Hokhworth, 
4Bmg.  X.  C.  386. 

[h)  Ex  }).  milaiid,  11  C.  B.  544. 
Sk Unuiiiixon  v.  Mo.sx,  SOL.  J.,  Ch. 
W:  He  Williams,  30  L.  J.,  Ch.  610; 
oDeG.,F.&  J.  104,  wliere  a  counsel 
and  a  law  stationer  retained  papers 
for  fees  and  charges  due  to  thorn 
after  an  order  made  for  the  deliver- 
ing up  of  pajjcrs  by  a  solicitor.    See 


as  to  attachment,  post,  Ch.  LXXXIII. 

(»)  In  re  Itttsh,  L.  R.,  9  Eq.  147; 
L.  K..  10  Eq.  442 ;  39  L.  J..  Ch.  159  : 
lie  White,  19  W.  R.  39 ;  23  L.  T.  387  • 
Re  Bar  field  and  lluxh,  19  W.R.  466  • 
24  L.  T.  248.  Jie  Hale,  L.  R.,  8  C.  p! 
101,  contra,  was  based  on  lie  Ilobin- 
son,  a  case  decided  before  tho  Act 

{k)  In  re  Ihidleii  (C.  A.),  12  Q.  B. 

S9lVlV264^-^-««^'^^-^- 
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Part  I. 


Solicitors, 


7.  Remedies  against  for  Misconduct,  Negligence,  &c. 

(a)  Summary  Remedy  by  Application  to  Court  .     ,     .     170 

(b)  Order  to  jxiy  Costs  of  Proceedings 184 


i 


(a)  Summary  Remedy  by  Application  to  Court  (m). 
Summary  Besides  tho  ordinary  proceedings  by  action  for  any  breach  of 

remedy  against  d^i^y  .^nd  \fy  indictment  for  any  crime,  there  is  a  mode  of  proceeding 
*i°''f"r°'^'  against  solicitors  by  an  application  to  the  summary  jurisdiction  of 
duct,  ice.  ^^^  Court,  which  jurisdiction  is  exercised   according  to  law  and 

conscience,  and  not  by  any  technical  rules  ())).  The  Court  or  a 
judge  will,  in  general,  compel  tho  solicitor  specifically  to  porfonu 
his  duty,  if  practicable,  and  will  punish  him  for  its  breach  (o).  The 
mode  of  punishment  is  either  by  fine,  attachment  ( p),  suspension 
from  practice,  or  (in  very  gross  cases,  where  enough  is  shown  to 
prove  that  the  solicitor  is  unfit  to  be  a  member  of  the  profession)  by 
striking  him  off  the  roll  (7).  In  some  cases  it  is  thought  sufficient  to 
make  him  pay  tho  costs  incurred  by  the  parties  by  reason  of  his  mis- 
conduct (r).  It  may  bo  added,  that  the  Court  or  judge  will  thus 
interfere,  though  the  solicitor  may  have  ceased  to  be  such,  if  he  was 
a  solicitor  at  the  time  the  crime  or  misconduct  complained  of  took 
place  {s).  If  the  agent  of  a  solicitor  does  not  perform  his  duty,  the 
client  can  make  a  summary  application  against  the  former  (<)":  and 
tho  agent  is,  like  other  solicitors,  liable  to  be  summarily  pvmished 
for  misconduct.  Tho  Court  or  judge  will  not  interfere  where  there 
is  another  proceeding  by  action  or  otherwise  pending  against  the 
solicitor  for  tho  same  act,  unless^  that  proceeding  be  dropped  [u]. 
The  Court  will  not,  in  the  exercise  of  its  summary  jurisdiction, 
prevent  a  solicitor  from  pleading  the  Statute  of  Limitations  (j-). 

The  Court  or  judge  will  in  some  cases  order  the  solicitor  personally 
to  pay  the  costs  of  proceedings  {y).  If  this  is  done  the  solicitor 
may  appeal  (z). 


()«)  As  to  compelliug  a  solicitor  to 
deliver  up  papers,  moneys,  &c.,  see 
auto,  p.  170. 

(«)  Ju-  p.  Bayley,  9  B.  &  C.  691. 
By  Jud.  Act,  1873,  s.  87,  noticed 
aute,  p.  39,  the  Supreme  Court  aud 
tho  High  Court  of  Justice  and  the 
Court  of  Appeal  respectively,  or  any 
division  or  judge  thereof,  may  exer- 
cise the  same  jurisdiction  in  respect  of 
solicitors  as  any  one  of  her  Majesty's 
superior  courts  of  law  or  equity 
migl'.t,  previously  to  the  passing  of 
the  Act,  have  exercised. 

(0)  They  will,  however,  only  inter- 
fere in  this  manner  when  it  is  shown 
that  the  relationship  of  solicitor  and 
client  existed.  Re  Bryant,  V.-C.  B., 
60  L.  T.  4.50.  The  Court  will  not  on 
motion  compel  a  solicitor  to  pay 
counsel  his  fees,  although  the  solicitor 
has  received  them.  Itc  Any  til,  29 
L.  .T.,  C.  P.  227. 

(p)  But  (in  attachment  will  not  in 


general  be  granted  for  the  disobedi- 
ence of  a  rule  or  order,  ordering  the 
solicitor  to  pay  money.  Itcltobiimii, 
10  B.  &  S.  75.  See  Re  Turiur,  L.  R., 
8  C.  P.  103.  As  to  when  it  will  be 
granted,  see  Ch.  LXXXIII. 

(7)  See  Re  Smith,  1  B.  &  B.  522; 
4  Moo.  319.  See  Ex  p.  Hagm;  7 
Moore,  64 ;  3  B.  &  B.  257 :  Ex  p. 
Yates,  9  Bing.  455 ;  1  Dowl.  724. 

(>•)  Blimdell  v.  Blundelt,  1 D.  &  E. 
142  ;  5  B.  &  Aid.  .033. 

(«)  Simcs  v.  Gibbs,  6  Bowl.  310. 

(/)  Ex  p.  Jones,  2  Bowl.  161 :  Grai/ 
v.  Kirby,  Id.  601. 

(«)  See  Anon.,  5  Jurist,  G78. 

(V)  Ex  p.  Edwards,  8  Q.  B.  D.  282 ; 
51  L.  J.,  Q.  B.  108.  But  see  Be 
Trinfon,  I  Pr.  Rep.  74. 

(y)  See  post,  p.  184:  Upton  v. 
Bnnvn,  20  Ch.  D.  731. 

(z)  In  re  Milton  (C.  A.),  53L.  J.,Q.B, 
65;  32  W.  B.  238 :  i>.  C.inDiv.  Court, 
nom.  In  re  Bradford,  11  Q.B.D.3I3. 


Hemediea  against. 

Uicod  ll,e,S,  ,vo  shin  ,, olntT,  I  'l'""  ^  »'«'«1>>~1,  au,l  h„T  ' 

For  Crimes  and  Misdemeanors.-]— T:\xq  Conrf  t,-;ii       *      „ 
asohcitor  to  answer  tho  matters  of  au  afmhvit  wli"''i'^'^^^-"P°'^  Crimes  and 
duct  complainofl  of  amounts  to  an  in  lir  .1,1     '»      '°  ^^'^  ^is^^oii-  "Jisdemea- 
(Laraperty,  conspiracy   maintono lo         ^^^  ohQ^'x,,  as  barratry,  ^OTs{a). 
ho  cannot,  moro^ha?  'n^^^^'^^'^^y^^^  the  like  (i) ;  f- 
crimmatmg  matter,  as  li' L  anSve,  wonlrl     ff      ^^  "?°l'  ^"  '^"^^•'''^• 
against  liim(i),   and   ne,VtZ^'/]?,^}\^^^^^ 
Court  will  strike  a  solicitor  off  tL  rn     /    *'''^'?"'"  («  •     But  the 
involving  much  criminalitv  whom  fl,^    «"''  ""'S  ""I'^table  oifenco         - ' 
proceeding  in  Court  an      t  IsMy^^T  Y'  ''^'''''''  '^  ^ 
They  will  also  ontertdn  such  ap  Stio^tL^"*  '\l'""'*  ^"'^('0- 
reference  to  a  proceeding  iu  CWt  or  nof''!'?*^"',  ^¥  ''^"'''^  ^'^^^ 
victed  of  it  (0,  or  wdiero  enou-^h  ■  ^nt,  l  '  ^  u- '''^  ^"^  ^""^  '^^o"  con- 
make  the  in^tirvention  of  uTmy  uu  Le  5rW  n  Z^  "'^""^■'^7".'  '^ 
had  been  convicted  of  larceny  the  Pm,lf    '  V^'-,  ^V"'''°  "^  solicitor 
off  the  roll,  although    ho  cVnSction  had 'Jf'^  ^T  ^''}'  ^^^^^^ 
before,  and  no  subsequent  misconduct  w.s  n  ^- /  ^^'T.  ^^'P  y^'^''^ 
they  held,  that  the  eonviction  rSed  bin   ^^^  ^^"fi  °  ^"°^=  *°^ 
imctise  as  a  solicitor  ^/).     But  a  mS;  '""  ™^*  P^'''^™  to 

of  >t.elf  sufficient  groufe  for  stSk  ng  a^X  t^;  oft^"S'^^^^^^  "  T* 
tho  conspu'acy  was  of  an  aggravated  na  nW/N  v-  "'"'  ""^''■''^ 
a.amst  him  in  an  action  for  tnllw).  "^By  ?>  S\  .^  '0 ''  ",  ''"'"^''^ 
person  convicted  of  forjrerv  Tiori'ivt  c^i  Z-  '  "  "''•  *■  '*'  i*  any 
common  barratry,  shall  practi  e  '  ■  1  ''ft"'"'''^'"",-''  ^''i'^'y'  '^'' 
in  any  Court  of  law  or  e.u  \y  in  1  Ulaml  ZT,'  T^'"*"''  ."^"  '-^^^^^ 

(«)  As    to    misappropriation     of 
monies  or  securities,  see  24  &  -'o  V 

J'!^>'("i.,J  B.  &  Ad.  1088:  Jie 
hunk  ami  l[,ill,  1  Biug.  142  :  t^hort 
V;i'™7,7Mooro,424;''lBr,;g  lo!- 
i-i  V.  Amn      2    Dowl.    110,    ,,cr 

\f:Itobertsonx.  Wills,  1  Dowl  , 
H  if/Wf '«««(;,  3  Dulst.  .50. 

„;"  ;^''y>{'"/6-  V.  Hill,  \q  m.  &  w 

■■'Dowl.,  INT.  s.oo'j. 


,tl 


t.A.r.~V0L.  I. 


,,(')/-*  p.  Brownsall,  Cowp.  829: 
iir   7Li;/y,   8   Q.    B.    129,  ,v]it.re  the 
attorney  w.s  struck  off    tl  c   ro 
though  the  judgment  hud  h.^^l 
rested.     Mc  Oarbelt.  18  C.  B.  403 

(./)  In  re  --—.,  3  X.  ,t  p.  38y. 

{g)  J:.c  p.  Jirownsirll,  Cowi).  829 
boo  also  Am  V.  ]'ru,,,/i,n>,  I  Wils.  22. 

(/')  ^Inon.,  1  Dowl.  174 

(0  yliwn.,  2  Dowl.  117.    See  p. 
lltnrdone,  9  Dowl.  970. 

^y?s.&7^^=^^^"--"^'^-; 
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Solicitors. 

PaetI.        other  matter  so  connected  with  his  prcfcssional  character  ns  to 

afford  a  fair  presumption  that  ho  was  employed  ni  or  entrustod 

•with  it  in  consequence  of  that  character  (0-  Where  a  sohcitor 
sent  letters  to  a  person  threatening  him  with  a  prosecution,  in 
order  to  extort  money  from  him,  the  Court  ordered  huu  to  bo 
struck  off  the  roll,  the  misconduct  having  been  m  his  Lusiiioss  of 
an  attorney  {m).  If  a  solicitor  sign  the  name  of  a  barrister  without 
his  knowledge  or  assent,  or  hire  sham  bail  in  an  action  (;0,  or 
practise  any  other  fraud  on  the  Court,  they  may  strike  him  oil  the 
roll  or  otherwise  punish  him.  So,  if  a  sohcitor  be  guilty  of  nus- 
conduct  in  obtaining  a  rule  nisi  on  suggestions  which  ^010 
groundless,  the  Court  may  order  him  to  pay  the  costs  (o).  AMicre 
a  solicitor,  without  any  corrupt  or  unworthy  motives,  prepared  a 
special  case,  in  order  to  take  the  opinion  of  tho  Court  upon  the  wdl 
of  a  testator,  and  suggested  several  facts  which  had  no  foundation, 
ho  was  holden  to  bo  guilty  of  a  contempt,  and  iincd  'Ml.  for  his 
offence  (?>).  "VVTicro  tlio  solicitor  of  a  plaintiff,  upon  being  applied 
to  for  tho  address  of  his  client,  and  not  knowing  it  himself  oxccpt 
from  two  letters  ho  had  received  from  him,  the  one  dated  fioni 
Bridport,  tho  other  from  Lynn,  incautiously  gave  tho  address 
"  Bndport;"  and  that  being  found  to  bo  erroneous,  he  then  f>avo 
the  address  "  Lynn,"  which  was  also  erroneous;  tho  Court  niauo 
him  pay  all  the  costs  occasioned  by  his  conduct,  as  ho  liad  r.ot 
made  proper  inquiries  as  to  tho  real  address  of  his  client  (7;. 
Where  a  lady  had,  in  an  action  of  ejectment  under  the  old  jnactice, 
obtained  judgment  against  tho  casual  ejector,  and  the  solicitor  for 
tho  landlord  afterwards  called  upon  her,  and,  in  the  absence  of  lier 
solicitor,  obtained  her  signature  to  a  paper,  \\hercby  slio  agreed 
to  abandon  her  judgment,  and  to  allow  tho  title  to  be  tried  between 
her  and  tho  landlord,  tho  Court  ordered  the  solicitor  to  give  up  tlio 


(/)  Tidd,  9th  ed.  8G  :  7.V  Aia-lii,  4 
B.  &  Aid.  47.     And  see  Bo  IFoo/J  v. 

,  2  Chit.  Kcp.  G8:  Jlo  Kiiir/fif, 

1  Biug.  91:  Kr  p. ,  2  Dowl.  110: 

Ex  p.  lioiknham,  8  A.  &  E.  959 : 
tiiephcns  V.  llUh  10  JI.  &  W.  28 ;  1 
Dowl..  W.  S.  CG9:  Junn.,  19  L.  J., 
Ex.  219  :  Ex  p.  tilnilford,  7  Jnr.  r)12. 
See  Belcher  v.  Goodered,  4  C.  B.  472, 
whore  tho  solieitor  inniroperly  ap- 
peared for  a  party.  It  seems  tliat 
the  Court  will  sometimes  iutorfcro 
where  the  misconduct  avisos  in  a 
transaction  in  whieh  tlio  solicitor 
was  not  strictly  acting  in  his  pro- 
fessional character.  Wallace  v.  The 
Judne  of  the  Supreme  Court  of  Kora 
Scotia 'Sii  L.  J.,  r.  C.  119  :  Eo  Blake, 
3  Ell.\fe  Ell.  34  ;  30  L.  J.,  Q.  B.  32, 
in  this  case  tho  solicitor  was  only 
suspended  from  ^jractising  for  a  cer- 
tain time.  Soo  Re  Hill,  L.  R.,  3 
Q.  B.  543 ;  37  L.  J.,  Q.  B.  295,  whore 
a  solicitor,  acting  as  managing  clerk 
to  a  finn  of  solicitors,  misappropiiatod 
Homo  purchase-money  received  on 
sale  of  property  belonging  to  a  client, 
but  upon  discovery  of  the  fraud  ro- 


jiaid  an  equal  aniomit,  he  was  struck 
oft'  the  roll.  As  to  strikiiiga  solicitor 
otf  till'  roll  for  misconduct  as  a  trus- 
tee, see  Ee  Chaiii/ler,  22  IJeav.  ^.'jli; 
25  L.  J.,  Ch.  ;i9G:  Thoii,)mn  v. 
Eiiich,  28  L.  T.  279,  Lords  Juptiws: 
Thorndikc  v.  Jfin/t,  5  .Tor.,  X.  8. 
879 :  Ee  Blake  and  Ee  Bin.  supra : 
Ee  n'riqht,  12  C.  B.,  N.  S.  705. 

(;);)  E.  V.  Soiither/oii,  G  East,  113. 

(//)  Smith  v.  Mathaii,  4  1),  &  K. 
738:  J)icas  v.  ll'anir, '2.  Dowl,  812: 
Clifford  V.  Barker,  5  Bowl.  220. 

('-)  Eolfe  v.  Eoi/crs.  4  Taunt.  191, 
And  soo  (JrHgijen  v.  ]l7iiti\  Id.  S81; 
and  see,  in  general,  when  the  Court 
would  compel  a  solieitor  to  i);iy  the 
costs  of  a  rule,  E.  v.  Ikrron,  3  B.  k 
Aid.  432 :  .7^.  v.  Bod.son,  9  A,  &  E, 
704:  Clarke  v.  Gorman,  3  Taunt, 
492. 

{p)  Ee  Ehan:,  5  D.  &  R.  389;3 
B.  &  C.  597. 

(7)  Seo  Ncal  v.  IhUl  11,  3  Dot!. 
493:  Bhtiidell  v.  BlumkU,  5  B,  & 
Aid.  53.3  ;  1  D.  &  II.  1 12,  where  b;^! 
vveiu  mibdesciilied. 


Hemedies  against. 

iSrTa^^ot^^^^^^^^^^  ^-  to.  pay  the  costs  (.). 

father  of  an  articled  clork  n«  n  ?  ^^^  ^T""  *°  ^  solicitor  by  tho 
not  to  negotiate  it  forS>mrr^^^^  the  solicitor  undertaling 
however,  tho  solicitor  and  tho  arftlS  f  °^  •''^'^**^^^  ^«^tli«. 
found  that,  from  tho  LtSs  not  bpi«f^''^,'T^'^^^'J'  ^^  ^eing 
of  tho  clerkship,  tho  time  fC«.n^  stamped  at  tho  beginning 

the  five  years  ;ttlci  then  So^ir^^^^  °°*.  ^°  reckfned  "! 
was  arrested  upon  it  i ,  °on  nn^.S  ^^'l^  ?oto,  and  tho  father 
to  take  up  tho  noto  onlT.  apphcation,  tho  solicitor  was  ordered 

mereas^olicUox^tecutcdSbS  oVr*%°'  '^°  "PPlication  g. 
tho  Court  upon  motiorcomSrte^'?"VP°^  ^  ^"^"'^e  «tamp, 

put  upon  it^O.    Whez"    th^So^of  a  dXd^  ''T^ 

witness,  subpoenaed  bv  tho  oimn^Jfo  rfn./  ^  attendant  induced  a 
tho  trid,  tho  Court  of  Excheouo^i^roh^hf^'i  ?  ^'''?-°^  ^"'"^^^^  ^^om 
tiding  in  their  Court  r,/^T„T^     piohibited  tho  solicitor  from  prac- 

aso&itor  to^zi'Vni-stSckTnroVtL'rViS^'  ^-  ^-  '"^^^^^^ 
tainer  on  botl  sides  (a.) :  but  the  Conff  I     n^^  ^.°'-  '^'^^'^Pting  a  ro- 
oxtent  at  the  present  day  unless  thpvnr^'^ ''°*  '""^''^''^  *«  tl^ia 
duct  by  him  in  the  busLss     In  n  l"""™  ^°°i<^  Sross  miscon- 
^olicitor  acted  for  both  Sdes  deludh.^  T'""  ""f'"^*  '''^^°  ^'^^^'^  a 
them  from  communicating  4kh  each  Sther  ^np'  ^'^'^  foventing 
proceedings,  and  made  him  pay  tho  costs  rlSrP""'*  ''*^  "'"^"^  *^« 
warranting  the  Court  thus  to  intorfom  n  ^•^''•"    ?  '^  ^"^  ^''o^^^  for 
had  advised  his  client  to  hand  htoZ  ^^''''''^  ^a  ^"l'^'^^'''  ^^'^^  ^^^ 
Coui't   subsequently  conSred    as   a  T""'^  which  the  Insolvent 
doing  which  the  dient  ^s  remanded?r^rP"^*n°''.'i  "^^  ^"^ 
thus  interfere  upon  the  eround.^ncV'';     ^^l".  ^^^^  the   Court 
informer,  or  that  ho  has  b  oS  several  .'»T  "'^".'^  "^  ""  ^°"^^°'^ 
auoflorto  defendants  to  Sromfso  S,?,  /    «'»  actions,  and  mado 
otherwise  if  ho  mado  a  thi^Ko  brin.%  1^  tliough  it  might  be 
«tort;on  or  tho  liko(a)      WhX  nn  °n.r      '/°''  *^°  Purposo  of 
hrought  against  a  solicVtir  and  To  ^    iT  ^°,''  ^oo^s  sold  waa 
satisfaction,  ^vauch  pSt&  ti^o  .?  f  i'^  ""  P^°''  °^  ''^'^''"^'l  '^'^^ 
Court  refused  to  allorplaintTff  fo        ^^.  ^^^^y  respect  false,  the 
Plea(?>).    It  seems  thaT  If  nl. r  ■/     f'""  judgment  for  want  of  a 
{oav^oii  soIviTof  a  notice  of  mot  on  f'^''  °^\°^'^«  ^'^^  ^^  «''dor 

^on(^).    ExceSivo  ank^SSitf  ^iSSl^  tirS^Ss^^° 
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M^«  Onm;  2  A.  &  E.  G20  •  4 
U-M.471;1H.&W  7a!         ' 

};  /r'^^'-/^'"'''/""-,  2Dowl.  520. 
j.[0  ('«■(//(,,«  V.  i/«,vit.^,  2  Smith, 

W  Wc/McM  V.  i/(7/,  10  M.  &  \y. 
^8.  1  Dowl.,  N.  S.  GG9.    The  rulo 
«^s  made  absohito  iu  the  ahovo  fom 
naccouut  of  the  solicitor  not  Sk 
a     cteoftheCourtofExchcSuei? 

Astoh«  disclosing  confidential  oom- 
■•'M'f  °"3,  &o.,  see  ante,  p.  95. 


N2 


(A  Mmngtonj.  Ih-cket,  2  B.  & 
«^.  81.  As  to  calling  on  a  solicitor  to 
«W  cause  why  ho^Mit  a  sham  pica 
^  fc-alk.  51C:   Mcvmqtnn  v    Bcckct 

<59^'Q..,^f /^;'■^^.J"l';"'^y■  3  Dowl. 
i4"l3C.^B"370:^^=    "'"''''>-'^- 


Chap.  Vni. 


ih 

:,'  i 


111 

I'  ;  J  ■  ! 
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Paet  I. 


jfi  ■<iiH! 

i 


It     «l      -<|iM  f) 


For  negligence 
or  unsfilful- 
ness. 


The  applica- 
tion, to  whom 
made. 


How  rnade^- 
notice  of 
motion. 


SoUciiort. 

botweon  solicitor  and  client,  form  no  ground  for  a  summary  appll- 
cation  a'anst  a  solicitor,  in  the  absence  of  evidence  ot  ^^iltul 
?aS  tlTe  suitor  being  sulliciently  protected  by  the  taxation  o  t  h, 
billff'^  Wo  have  seen,  that,  by  0  &  1  I .  c.  <  J,  s.  •i-,  unte,  p.  ,n 
Sa  solicitoi  knowingly  suffers  his  name  to  bo  used  by  an  tuiquuhima 
norii  01  knowingly  acts  as  agent  for  such  person,  the  Court  may 
5tr\kJhim  off  the  nfll,  and  ho  will  for  over  after  bo  disabled  Ironi 
practising  as  a  solicitor. 

For  Neqlimncc  or  UnsWuhiess.^--We  have  already  considered 
ante,  p.  Ill,  in  what  cases  a  solicitor  is  hable  lor  nogligeuco  jluiI 
Sant  of  skU,  and  the  remedy  by  action  or  defence  to  an  actum 
r  his  bill,  that  tho  client  has  for  it  Whore  the  negl.genco  or 
f^noimce  complained  ot  is  very  gross  (/),  and  very  cloai ly  csta- 
blished  by  atli davit  (</),  but  not  otherwise  tho_  Court  or  3udge  ^v>ll 
interfere  and  compel  him  to  compensate  his  client,  or  to  pay 
costs?/ ).  Where  a  solicitor  discharged  a  person  in  custoc.y  at  liis 
dSit's  suit,  upon  receiving  from  him  a  security  which  he  kne^y  at 
fhc  time  to  be  worth  nothing,  the  Court  ordered  liim  to  pay  ks 
cHent  the  debt  and  costs  (/).  Where  he  uad  neglected  to  fee  coun.d 
Xieby  his  client  was  nonsuited,  the  Cour  awarded  a.^  atta.hniont 
a-ainst  him,  but  ordered  it  to  lie  in  the  ohco  a  lew  days,  inorckr 
to  L'ivo  him  an  opportunity  to  make  satistaction  (A'),  bo,  wluro  a 
cause  was  called  on  and  tried  as  an. undefended  cause  in  conse- 
qucnce  of  defendant's  solicitor  neglecting  to  deliver  his  bnots,  the 
Court  granted  a  new  trial,  and  ordered  tho  sohcitor  to  pay  thocu.ts 
as  between  solicitor  and  client  (/). 

The  Application,  how  made,  and  Froc.  lings  on  it.'j-A.n  apiili- 
cation  to  strike  a  solicitor  off  tho  roll,  or  to  compel  him  to  answer 
the  matters  of  an  allidavit,  is  usually  made  to  a  Divisional  t  ouit ,;,,, 
It  would  appear  that  it  might  be  made  to  a  judge  at  chamber,  y,. 
When  the  misconduct  occurs  in  the  course  of  a  trial  tae  judg.' 
before  whom  the  case  is  tried  may  entertain  the  application  (o) 

The  application  must  be  made  on  notice  of  motion  (/O-  The 
notice  of  motion  must  state  in  general  terms  tho  grouiuls  ot  tho 
application  (</).     It  should  be  intituled  "In  the  matter  ot  , 

Scitor  of  the  Supremo  Court,  Ex  parte  .»    The  notice 


(e)  Mi'ux  V.  Zloi/d,  2  C.  B,,  N.  S. 
409.    See  Jtv  Eyrv,  1  C.  B.,  ^.  fe. 

^'1V^  ^(7^  V.  Yuhhn,  4  Buvr.  20G0: 
BailL-  V.  llutlur,  t  W.  Bl.  780 : 
liordcca  -t.Hdomim,  Say.  1(2:  AC 
linqton  V.  AppMon,  2  Camp.  410 : 
lU^x  V.  Ftd(Hii(j,  2  BuiT.  Ool:  7Jtf 
Moiijlgini  V.  I'iole,  3  Taunt  484  : 
llarrhKitfin  v.  Jtnniiif/s,  -LolU,  .H«. 
The  Court  will  not  interfere  whero 
there  is  anything  like  a  reasonable 
doubt  si'(^  ' hi.aiii  V.  WUkiiison,  4 
Do  G.'  -S:  J.  o08  ;  o  Jar.,  N.  S.  10G3.. 
See  Clark  v.  Girdwr.od,  L.  R.,  i 
Ch.  9. 


(f/)  Meggs  v.  Binns,  2  Bing.  X.  C. 
02:). 

(A)  See  Ord.  LXV.  r.  11,  po^, 
p.  184. 

(0  Fux  V.  Bennett,  Say.  lOD. 

(/,)  Bex  V.  Tew,  Say.  5U. 

(/)  l)e  Rnuiignu  v.  Beak,  3 Taunt. 
484.  And  see  Whdc  v.  Stinddl,  o 
Dowl.  798.  ^   ,,, 

(,/0  I)ire  i[<irtin,li:  A\.  R.  HI; 
W.  X.  1875,  198. 

(»)  Jud.  Act,  1873,  s.  87 :  Ix  P- 
Jligi/.t,  1  Dowl.  49.'). 

(o)  Cfire  V,  Cin-e,  49  L.  J.,  Ui. 
ri.'iil ;  43  L,  T.  l.')8— f)v/,  J. 

(p)  K.  of  S.  C,  Urci.  LII.  r.  2. 

(7)  Id.  r.  4. 


Remedies  ayainsf, 
made  to  any  To  u'    fo;.  an  orde  •  m- rnlF/'^^^^^^^^^^  t"  bo 

,,~.  out  01  or  ,„  rotorenco  tc.  the  apjlicalion,  °  ,Ti°a„,>lvf„ 

Tf'i  Vr'!  ''•?"'  t^^^ttol•ney  or  solicitor  to  ans^^-cr  tS  matto -a 
ot  ho  a  ri.lavit,  or  such  other  order  as  to  the  Court  Lay  so°m  fit  • 
and  It  shall  bo  lawful  for  tho  Court  to  order  the  S  oh^rr^o^ 
and  expenses  of  thp  registrar  of  or  relating  to  any  of  thi  mSs 
aiorcsaul,  to  bo  paid  by  the  attorney  or  solicitoi-  against  wom 
any  such  apphcatiou  IS  made  or  was  intended  to  bo  inide  S  b v 
tk  person  by  or  on  whoso  behalf  tho  application  i°s  made' or  was 
:ntoKM  to  bo  made,  or  partly  by  tho  onJLd  partly  bylhe  oS 

By  sect.  11     "Whoro  any  Court  or  any  jud(?o  of  any  Court 
sliall  upon  motion  havo  ordered  or  directed  a  rule  (whether  nis 
or  absolute)  or  order  to  bo  drawn  up  for  striking  tlo  name  of 
any  at  orney  or  sohcitor  off  tho  roll  of  attorneys  Sr  solicitors  of 
such  Court,  or  for  compelling  an  attornov  or  snli^fr^t  +\ 
.ho  matters  of  an  affidavit,  and"suei  rS^^T  ll'orLt^LeX"^' 
pby  or  on  behalf  of  the  person  applying  for  the  same  wSTin 
010  week  after  tho  order  or  direction  for  drawin-  iin  the  samo 
.an  have  been  made  or  given,  it  shall  bo  lawful  IbrtLzeVsJr^? 
to  cause  tho  rule  or  order  to  bo  drawn  im  nnrl  .ill  f„f„\        °       i 
in,s  thereupon  .shall  be  had  and  takin  as^if'S^  app  Sn'fo^^^^^^ 
tte'iS:-''^'"  ^'°  ^"*  ^"^^^^-^^  beenmadoT'JhrCouxVb; 

The  apphcation  should  be  for  an  order  that  tho  sobVito,-  ^n 
tZwICc"''^'  the  affidavit,  or  be  struck  o1  the  roH  '  houS 
tormorly  the  Court  would  not  grant  a  rulo  in  tho  alternative  r1l 
^^Tiere  the  misconduct  consists  in  di.sobec^ienco  to  a  rSo  or  S^^'^ 
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Chap.  VIII. 

Notice,  4-0.  to 
bo  givon  to  the 
logistrar. 


Pi 

! 

5       '  ■'* 

i 
1 

1 

Proof  of 
notice. 


Eegistrar  may 
appear. 


Registrar  may 
draw  up  order. 


Form  of 
motion. 


(0  Id.  r.  ,5. 

,.  (»)  I.  e.,  the  rpjristrar  of  solicitors. 
■■-tesect.  1,  pp.  40   73. 

(')  Burton  v.  L'arl  of  ClmterfcM, 


tJr^'Jf,  SeoZr^^  i?.,4Jur. 
o.jU.  hvlvnvr  v.  Goodercd,  4  C.  B 
474,  per  Wilde,  C.  J.  :  He  Blake, 
ante,  p.  178,  note  (/). 
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Past  I. 


\]iu 


By  counsel. 


At  what  time. 


Affidavit  in 
support  of 
application. 


lliiii 


I 


III  I 


Solicitors. 

tho  motion  Bhould  bo  for  an  attachment  (<).  It  must  not  bo  in  tho 
altornativo,  that  ho  do  a  certain  act,  or  that  an  attachment  (lo 
issue  against  him ;  but  tho  course  is  hrst  to  obtain  an  order  (in  tho 
usual  way)  that  he  do  tho  act ;  and  if  ho  afterwards  disobey,  thm 
to  move  for  an  attachment  (»)•  Tho  motion  must  bo  made  by 
counsel  (,r).  On  tho  hearing  tho  practice  is  not  to  mention  no 
solicitor's  name  (2/),  and  only  tho  arplicant's  name  appears  on  tlio 

list  of  motions.  ,.   ,   „      •     .1.    c    i  •     * 

Formerly,  when  a  rule  nisi  was  applied  for  m  tho  first  instanco 
tho  application  had  to  bo  made  sufliciontly  early  in  the  sittings  to 
enable  tho  solicitor  to  show  cause  in  tho  same  sittings  (2),  and  t  le 
Court  would  not  entertain  the  application  on  the  last  clay,  or  tho 
last  day  but  one  of  tho  sittings  («).  Now  this  is  no  longer  so,  but 
the  application  must  bo  made  within  areaaonable  time  alter  tho  act 
complained  of  (h).  If  the  appUcation  bo  to  strike  a  solicitor  oil  tho 
roll  for  any  defect  in  his  articles  of  clerkship,  or  m  the  registry  ot 
it  or  in  his  service  under  them,  or  in  his  admission  or  inrolmont,  it 
must  bo  made  within  twelve  months  from  the  time  of  admission  or 
inrclmont  (c).  But  there  is  no  limit  of  time  to  such  application 
whero  there  has  been  fraud  (c).  ,     .     , 

If  the  matter  complained  of  took  place  in  tho  conduct  of  an 
action,  tho  affidavit  upon  which  tho  motion  is  founded  should  ho 
intituled  in  such  action,  and  this  although  judgment  has  boon 
obtained  in  it  (d).  If  it  did  not  take  place  m  a  cause,  then  tho  affi. 
davit  should  be  intituled,  "  In  the  matter  of  A.  B.  Ithc  soUahrl 

a  solicitor  of  tho  Supremo  Court,  Ex  parte [the  client^      It  is 

usual  to  state  in  the  affidavit  that  tho  party  is  a  sohcitor  of  the 
Court,  or  that  he  was  such  when  he  did  the  act  complained  of  (e). 
The  subie( '  -matter  of  tho  affidavit,  and  the  necessity  for  its  showinf; 
such  facts  as  will  induce  the  Court  to  interfere,  may  be  collected 
from  what  has  been  already  said  as  to  when  the  Court  will  in- 
terfere. If  it  does  not  state  the  wrongful  act  directly  and  positively, 
it  must  state  not  merely  facts  from  which  it  may  be  inferred,  but 
also  the  information  and  belief  of  the  party  that  the  sobcitor  13 
guilty  of  the  misconduct  the  deponent  imputes  to  him  ( / ) .  A  copy 
of  tho  affidavit  must  be  served  with  the  notice  of  motion  [(j).    An 


(0  i:x  p.  Townloj,  3  Dowl.  39 : 
Exp.  Grant,  3  Dowl.  320.  See  ante, 
p.  175,  and  tho  cases  cited  in  tho 
notes  on  that  page. 

(n)  Boscoo  V.  Hardman,  5  Dowl. 
157  ;  2  H.  &  W.  118 :  Twiss  v.  Fry, 
5  Dowl.  157. 

(x)  Ex  p.  Pitt,  2  Dowl.  439 ;  5 
B.\&Ad.  1077;  3  N.  &  M.  5C6. 

(y)  Anon.,  8  W.  E.  530  ;  2  L.  T., 
N.  S.  432. 

(z)  Ex  p.  Anon.,  2  Dowl.  227 : 
J?(!  Turner,  3  Dowl.  557 :  Bailey  v. 
Jones,  I  Chit.  744:  Anon.,  1  Ex. 
453. 

(a)  In  re  a  Solicitor,  "Times," 
August  8th,  187C,  Q.  B.  D. 

(2)  jie ,  2  B.  &  Ad.  766. 

(c)  See  G  &  7  V.  c.  73,  s.  29,  anto, 
p.  49 :  and  see  Ex  p.  Page,  1  Bing. 


160 ;  7  Moore,  572 :  Ito ,  2  B,  & 

Ad.  766  :  Paffet  v.  Chambers,  7  Sc. 
610  ;  5  Bing.  N.  C.  630  :  lie  Tlimp- 
son,  13  C.  B.,  N.  S.  218,  where  the 
solicitor  had  been  convicted  of  em- 
bezzlement. 

(d)  Stephens  v.  2Iill,  10  M.  &  W. 
28;  1  Dowl.,  N.  S.  669:  Simcs  \: 
Gibbs,  6  Dowl.  310. 

(e)  See  ante,  p.  175,  n.  (e) :  lie  p. 
Beclce,  1  H.  &  W.  417 :  Exp.  Lord,  1 
Hodges,  195.  As  to  the  Couit  taking 
judicial  notice  of  a  solicitor  being  ou 
the  roll,  see  Wilson  v.  Xorthorp,  4 
Dowl.  441 ;  ante,  p.  77.  As  to  the 
Law  List  being  evidence,  see  ante, 

^■(/)  i?e  Ji«<7,  3N.&M.7I6. 
&)  E.ofS.C.Ord.LILr.'!. 


f  1  I 


Remediea  aguinat, 
_It  tho  sohcilor  nosibvol,.  on.i  '?:_."/. 
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aliicS^Slri^i^^^  tho  n.atto. 

sometimes  dismiss  tho  application  f^  1  .M^^''^^'''  ^'^  ''"'"'il- 
account  of  tho  transaction  fs-ncredi^  J  H^  ""'^  '^"^  ^^"  «°  i^'  ^^^ 
whoro  tiioro  is  any  doubt,  tho  ma  tor  wi  if5  '/"'^  Y^  ™°'^t  ^^^^^es 
.Somotimos  tho  Coui^t  \N?ll^ofr  r  fS  '^^f  ^o™'l  to  tho  Master, 
inquiry  and  report,  ".<!  thrCou  \?^l\r"°''  ^?  *^°  ^^"^tor  for 
upon  his  report  (/).  TJio  ordoi  n  thi^  en  n  '"  il  '"  ^'''''"''^'  ^''^ 
vsiouH  a.  to  thoWidenco  to  bo  recei  id  f  °)  'if  I'  '""^""''^  P^'"" 
kvo  been  roasonablo  and  probablo?.nn«n  f  ''■•  ^j'^^^'o  appears  to 
to  tho  solicitor,  altliou^di  ?t  tm-ns  rnf  fl  /li'^"^"'^  ^"''''^"'"I'^ct 
foundation  for  tho  chani  tho  Onnrt  JI  '*  ^\'"'-  ^''^^  "«  'i^tual 
solicitor  ()0.  "  "'"*  "^^^y  iiot  givo  costs  to  tho 

against  him  (o).  "  *'  ""'^  ^^^^  «'"^^''i'  ^^n  attaehment  to  issue 

r^^^^^S^^^ASl^'^i:^:^^  struck  off  tho 
Court  of  Justieo  to  strj\o  hSf  «i  tlf'^^^  t  *^  '?f-^ 

^=^ZtS^.^^^;iy£^  ^tho  roll,  i.  not 
intend  it  as  a  toniporarv  sustSI  '''^'^\^^' =  ^'^o  JUflgos  may 

boon  attended  Mdth?hlumstaSToxS;;.r^  '^  V^  "^^^  ^^' 
nnrluct  proves  him  cleserving  S  thoiV IcX  fl"'  "'"^  ^''  «"^-^cquont 
bi^  :o-admitted  ( «).  If  indood  iVn  l,Vd  ^ '  *^f '^  'i'^^-^'  °^*^"'  J^™  to 
baving  acted  foi■^in  ui  qialm  i  person  or 'fo!["'^^  °^  '^.?  ^'"'^  ^"^ 
name  to  be  used  by  one  thoi  bo  wfn  +°  '       ^"i.^'^ving  suffered  his 

practidn.  and  calnT  bo  i^  SttecTf^'w  °'  ^°  '^''^^^'^^  '^^^ 
.truckoif  tho  roll  for  misam™  .,r  ^^  "  •  ^T'''™  '^  solicitor  ^^-ag 
bold  by  tho  Court  of  cC2?C!  to^bn''  '^''r*  ?  °^°°°>''  ^*  ^'"-^^ 
tbo  Court  entertaining  anTpplication^f  J°  ^•'^"^^'I'tion  prpeedont  to 
be  shown  that  ho  had  madeTomrnt  nn  u°  i,  ''  I'e-admission  that  it 
>.ot,  had  mado  sincere ZfeLnetofforN  ^-°-''     '  "''      ^'  '"'"^^ 


on  tho    Chap.  Vlir. 


Course  pur- 
sued on  hear- 
ing W. 


Striking  off 
roll  not 
always  per- 
petual. 


M      %^  ^^  JT"/"""''  32  I-  J.,  Ex. 

J-w-i.^l  L.  J.,  Q.  n.  302.  As  to 
horegistrar  appearing  on  tho  hear- 
m?,  see  ante,  p.  181 

(OTidd  9thc(1.88:  TFadworthx 
-!'H  1  Chit.  Rep.  18G. 

Wjfff'rWry,  6T.  R.  701. 

(')  i(e  11  right,  12  C  B    TST  R  7n--, 

au(lBec7?6.J?/w/!.,  supra         "•"*»' 

fwi^  ft,'f  f  ^F"':""^  2  Dowl.  812. 

R.  226  •^^'"•"'^w  V.  i?o<;,  3  D.  & 


(o)  I'm^o,;  v.  i\-,T/7/(;,  18  C.  B.  ,5t8  • 
Lire  aSnhcitor,  36  L.  T.,  N.  S.  113. 

obSS^-^-^«^=^-^^-^v°^: 

(7)  C-feTV  c  73  8.32,ante,p.91. 
qs^P  T  •'■/?•  ^'"'i';'  ^-  ^•'  4  C.  P.  SoO.- 
34  L.  J    Q,  B.  121 :  Re  Fyke,  ib.  121 
220:  v/«o«.,  31  L.  T.  730.     ''"•'^'' 

(.f)  In  ro  Jbtrdwick  CO.  A  ^   P  o 


Appeal  to 
Court  of 
Appeal. 
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HoUcitora. 


Pabt  I. 


ceedisgs. 


i  :Vi' 


(b)  (Mkr  {')  paij  Coats  of  Procealimj). 

Order  against  By  /?.  of  ,S'.  C,  Ord  /.AT.  r.  11,  "  If  in  any  case  it  ahall  nppcnr 
solicitor  to  pay  to  tho  Court  or  a  jiulgo  that  costs  have  boon  iiiipr(i}iirly  or  xvilhinit 
costs  of  pro-  „,^,^  rcasoiiiille  anise  incurriHl,  or  tlmt  by  roitson  of  any  undue  il,lutj 
iu'proeoud'nR  iindrr  any  judfjinoiit  or  ordor,  or  of  auy  inisco}ii(iict 
or  {U'l'ault  of  tlio  i;olicitor,  ■■iiy  costs  properly  iueurrod  havo  iicvrr- 
tholess  proved  fruitless  to  tlio  porsou  incuiiiu;,'  tho  paiiio,  tbo 
Court  or  jud<,'G  may  call  on  tho  solicitor  of  tho  person  by  whom 
Bucli  costs  havo  been  fio  ineuri'cd  to  show  causo  why  suih  costs 
should  not  bo  di-^allowod  asbi^tweon  tho  solicit()rand  his  client,  iind 
also  (if  thecircumstunccsof  tho  case  shall  re(iuire)why  tho  soliiitor 
should  not  r(>]iay  to  his  client  any  costs  which  tho  client  may  bavn 
been  ordered  to  pay  to  uny  uiher  person,  and  thereupon  may  maki) 
such  order  as  tho  justico  of  tho  caso  may  rocpiiro.  Tho  Court  or 
jud^'o  may,  if  they  or  ho  think  fit,  refer  tho  matter  to  a  tuxiii^' 
olUcer  for  iuejuiry  and  report ;  and  direct  tho  solicitor,  in  tlin  first 
l)laco,  to  show  ciiuso  before  sudi  taxinf?  ollicer,  and  may  also,  it' 
they  or  h((  think  iit,  direct  or  authorize  the  ollicial  solicitor  of  tho 
Supreme  Court  to  attend  and  tako  part  in  such  inquiry.  Such  uotiro 
(if  any)  of  tho  ])roccodings  or  order  shall  bo  given  to  tho  client  in  such 
manner  as  tho  Court  or  judge  may  direct.  Any  costs  of  tho  elliciiil 
solicitor  .shall  bo  paid  by  such  jjartics,  or  out  of  such  funds  as  tho 
Court  or  a  judge  may  direct ;  or,  if  not  otherwise  paid,  maybe  paid 
out  of  such  moneys  (if  any)  as  may  bo  provided  by  Parliament." 

No  order  can  bo  mado  under  this  rulr  Tithout  giving  tho  holioitor 
an  opportunity  of  showing  causo  againsu  it  (<).  I'rii  ■  to  this  rule  it 
was  held  that  an  appeal  would  lie  against  an  order  directing  th^t 
costs  bo  paid  by  a  solicitor  jjorsonally  it) ;  but  it  would  appear  that 
this  rule  places  tho  costs  in  the  discretion  of  the  judge,  and  that  no 
such  appeal  would  lie  now. 

By  Unl.  LXV.  r.  6,  "  "Where  upon  tho  trial  of  any  causo  or  matter 
it  appears  that  tho  same  cannot  conveniently  proceed  by  reason  of 
the  solicitor  for  any  partj^  having  neglected  to  attend  personally,  or 
by  some  proper  person  on  his  behalf,  or  having  omitted  to  deliver 
any  i)aper  necessary  for  tho  use  of  the  Court  or  judge,  and  which 
according  to  tho  practice  ought  to  havo  been  delivered,  such  solicitor 
shall  pcrsonall}'  pay  to  all  or  any  of  the  parties  such  costs  as  tho 
Court  or  judge  shall  think  tit  to  award." 


Order  at  trial. 


Striking  off 
the  roll  at 
their  owa  re- 
quest, &c. 
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8.  Striking  off  the  Roll  at  their  own  Request. 
A  solicitor  may  bo  struck  off  tho  roll  at  his  own  request,  as  for 
the  puri)ose  of  being  called  to  the  bar,  or  the  like  (m).  Tho  atlidavit 
for  this  must  state  that  there  is  no  complaint  pending  against  him 
as  a  solicitor,  and  that  he  does  not  apprehend  any  (c).  It  need  not 
state  that  ho  has  taken  out  his  ccrtiticato  (.r),  nor  need  it  state  for 
what  purpose  he  wishes  to  bo  struck  oiT  tho  roll  {y).  lie  may  after- 
wards bo  re-adniittod,  upon  i^etition  to  tho  Master  of  tho  Kolls,  and 
undertaking  not  to  take  advantage  of  his  privilege  ^'n  any  action 


(0  Re  Bradford  (C.  A.),  50  L.  T. 
171 ;  "S'.  C.  uoiu.  In  re  Milton,  53  L. 
J.,  Q.  I?.  G5 ;  U2  W.  It.  238. 

(u)  Sec  form  of  tho  affidavit  and 
order  for  that  purpose.  Chit.  Forms, 
(r)  ^«o«.,  1  Chit.  Rep.  557,  n.  And 


see  Id.  G92 :  Ex  p.  Gray,  9  Dowl.  336 : 
lie  Stiirdj/,  2  Jur.,  N.  S.  ■Jo2. 

^.rj  Ex  p.  I'artridgc,  4  Jur.  681. 

(,y)  L.CV.  Charnock,  B.  C,  II.  T. 
1839,  cor.  I'attcson,  J.,  1  W.  W.  &  H. 
518:  Exp.  Burrell,  II  Jur.  1062,B.C. 


I    !   » 


Jf/enia  to  Sulkiiors. 

then  i.o,i.li,,K  (,).  If  1,0  hag  boon  called  to  tho  bar.  tho  Court  .vill 
.M,t  ro-a.lnnf  Imn  nnti  ho  has  boon  disbarrc.l,  u]..,  ani^^Mi  on  1  r 
tl,,.t  purposo  to  tho  J„n  of  Court  .vhoro  ho  L.  ct  1.  1  ij 

n^'Sm  tJodT^"'*  '"'''*^  ^^'  ^""'"^  ^y  ^"'^''"^  that  be  ox.ght^  o  hi 
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III.  Agents  TO  SoLiciToi!s(r). 

Solicitors  in  tho  country  usually  omploy  other  solin'lor.s  in  town 
,H  lit.  r  aj;ont.  Bo  h  must  bo  solicitors'duly  a.lniittod,  an  Imvo 
duly  akon  out  thoir  cortificatcs.  If  a  solicitor  knowi  "  l  and 
wil  ally  act  as  agent  lor  an  unqualified  person,  ho  n.ay  hi  str  k 
«lf  tho  rol  ,/).  Tho  agcnfH  naino  is  usually  inserted  in  tlu,  ,1  ■  d- 
m^H  as  well  as  tho  namo  of  tho  solicitor  in  tlie  action.  ThiVho 
ever  does  notconstituto  any  privity  between  tho  agent  ai'id  tho 
chont,  where,  in   act,  lio  is  acting  but  as  agent.     And  u  Snine? 

oacounti-sohn  or  is  not  suflicient  to  justify  tho  issnoo    aw  it 
knnngent  to  which  ho  appears  as  tho  solicitor  on  the  record  M 
solicitors  in  the  country  are  frequently  employed  bysolSorJii 
town  to  servo  writs  (y),  and  manage  other  proceedings  and  bus    ess 
Tknu  honty  of  these  agents  is  limite.l  to  tho  particular  bu     SI 
,ny  uch  they  are  employed  and  tho  solicitor  or  diont  is  not  bo  nd 
hy  thoir  acts  no   fa  ling  within  the  scope  of  this  limited  au  1  o  ■  tv 
and  an  agent  who  is  employed  merely  to  servo  process  or       somo 
other  specific  act  canno   receive  thodobt  duo  from  the  defenilaiZ 

In  general,  the  agent  ii,  town  may  bo  considered  and  treated  by  tie 
opposite  party  as  tho  sohcitor  in  tho  action.     As  to  servieo  o  nS 
i-c„  upon  such  agent,  see  post,  Ch.  CXXVI.    Tho  country  solidtoi- 
sometimes  attends  the  trial  of  or  other  proceedings  in  a  town  cause 
and  sometimes  tho  London  agent  attemls  tho  trial  of  or  oOior  Z 
ceedings  in  a  country  causo ;  whether  tho  costs  of  such  attondJnJo 

.11  bo  allowed  as  costs  in  tho  cause  is  wholly  in  tho  discreSn  of 
the  master,  and,  generally  speaking,  they  would  not  bo  aUowed 
imless  the  magnitndo  of  tho  cause,  or  other  spec  al  circumstance  ' 
giroi^t(/0,  or  tho  attendances  were  express!;,  authorized  by  £ 

The  agent  is  in  most  cases,  amenable  to  the  opposite  party  as  if 
b^^'ero  tho  solicitor  in  tho  cause;  and  if  he  has  Uon  guilty  of  any 


Agents  in 
town. 


Agents  in 
country. 


Agents  in 
town  in  geno- 
rul  treated  aa 
solicitors  in 
tho  cause. 


(:)  Ante,  p.  85 :  1  Doug.  114,  n. : 
M'scnse,  Barnes,  42  :  JliWscase, 
2tt.  1)1.  991.  ' 

(")  Exp.  Cole,  1  Doug.  114  :  Ex)y. 
"^mcr,  6  Jur.  1016. 

MJ^l^-  Sombridge,  Tidd,  9th 
'^X^l^iP-  Smith,  1  Chit.  Eep. 

220.  See  In  re  Wahhc,  10  Jr.  R., 
t.  D.  I(j5.  As  to  ro-admission,  seo 
ante,  p.  85. 

(f)  Aa  to  when  an  action  for  dis- 
covery and  account  lies  by  the 
country  solicitor  against  his  London 
agent,  _6ee  Ward  v.  Lmvson,  L.  R.. 
?Cc.oo;  42L.  J.,  Ch.  273.  ■ 

{i)  Ante,  p.  91. 


0)  ll'rn}/  V.  Kemp,  20  Ch.  D  169  • 
50L.  T.  652,  32W.'r.331  '^•^• 

(./)  See  Vole  v.  Grove,  1  Sc.  N.  R. 
30,  auto,  p.  1(2,  note  (o). 

Uj)  JioSbhis  V.  Jliath,  11  Q.  13. 
2o7,  n. 

(/I J  In  restorer,  26  Ch.  D.  189; 

^^^-  ^\'^^-  ^ee  rar^loe  v.  I'oi/, 
1  Dowl  181:  ylre/ier  v.  Mars/,,' 7 
Dowl.  oil.  In  re  Foster,  Ex  p. 
lhckcm,9,  Ch.  D.  598,  where  a  coun- 
try .solicitor  attending  an  appeal  in- 
if*  S*, J^^Ploying  an  agent  was 
allowed  the  ontirp.  c<^.r.\~.  ooeasiouod 
by  his  80  domg. 


Amenable  to 
opposite  party 
for  miscon- 
duct. 
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Solicitor  nnd 
client  bomul 
by  his  acts. 

Solicitor  an- 
Bwcriiblo  for 
rnisconduct  of, 


Client  pro- 
ceeding; 
against  agent. 


Change  of  and 
continuance  of 
authority. 


8vUcitor$. 

misconduct,  ho  'will  l.o  hold  lial.lo  to  that  party  for  iin  ron- 
8.MIU0UC0H.  ThuH,  if  ail  airl.Uvit  fUrd  by  h.m  bo  HcauaalouH.  Iums 
ch,u-od  with  tlio  coHts,  though  tlio  .ididavit  woro  nropurod  by  thn 
BolicFtor  in  the  country  (i) ;  uu.l  a^ontH  lu  town  aro  trciuoutly  iim,lo 
TiorMonallv  to  piiy  coMts  to  the  opi.nsito  party  tor  any  imscondiiol 
thov  may  have  boon  guilty  of  towards  him.  But  wlioro,  m  an  lu.f  mn 
for  a  fiolicitor'H  bill  of  costs,  tho  town  u-ont  oltaim-d  an  onl.r  i„r 
taxing  tho  bill,  it  was  hold  that  tlio  plumtitl  could  not  call  upon 
Buch  agont  to  tako  up  tho  Master's  ullociitur,  and  piiy  the  too.  (/,;. 

Tho  solicit.)r  is  bound  by  tho  acts  ot  his  agent  (/).  It  sr.M.s, 
howovor,  that  tho  agont's  authority  to  bind  tho  solicitor  aiu  dmA 
is  conlinod  to  tho  conduct  of  tho  proceedings  in  tho  causo  («/)■ 

The  solicitor  is  answorablo  to  his  client  tor  tho  mistakes  or 
no-ligonco  of  tho  agent  (»).  And  if  an  agent  bo  guilty  ot  nrjrli. 
genco;  and  tho  client  thereby  sustain  an  injury,  ho  cannot  siu,  tho 
n^ont,  nor  will  tho  Court,  as  a  general  rulo,  entort.un  any  api)liL;i- 
tion  of  tlio  client  against  him,  for  there  is  no  privity  botwoontliom; 
tho  client's  remedy  in  such  a  caso  is  against  his  own  solicitor  ,o), 
who  has  his  remedy  against  tho  agent.  Thus,  there  is  not  ,„ 
general,  such  privitv  between  tho  client  and  the  agent  ns  entitlos 
tlie  cliont  to  rocovor'against  tlio  agent,  for  money  had  and  rccoivcJ 
in  rosiioet  of  proceeds  ot  the  cause  which  tho  agent  has  received  in 
the  ordinary  course  of  his  ])usiness  ( ^O-  1^" V''  '\  ^Pro/"'«  tl^'^t  such 
proceeds  have  been  received  by  tho  p gent  without  authority,  citli.r 
from  tho  client  or  tho  country  solicitor,  tho  Court  will,  if  tho  n-nnt 
bo  a  solicitor  of  tho  Court,  coinjiel  him,  upon  application,  o  pay 
over  tho  proceeds  to  tho  -liont,  thou-h  tho  country  solicitor  ,c 
indebted  to  tho  agent  on  ..ther  accuuiits.  And  where  S.  the 
London  agent  of  W.,  tho  -olieitor  of  A.,  m  a  suit  between  A.  an,  L 
received  tho  sum  sued  i^  v  from  B.,  and,  at  W.  s  request,  set  it  oft 
nn-ainst  advances  in  an  account  between  theui,  the  tourt  coiiipelled 
S?  to  pav  the  money  over  again  to  A.,  as  thero  was  nothing  to  Am 
that  the"  latter  was  iiuiobtcd  to  W.  at  the  timo  that  credit  was  thus 

given  him  bv  S.  ('/).  ,    ,  .  i  xi  > 

Tho  a"-eiil  may  be  changed  at  any  time,  and  tho  same  (   :ir.^o  of 
procoediSg  should  bo  adopted  for  clianging  him  as  wo  hnvo  uheady 


(i)  E.r  p.  W<il-c,  3  D.  &  C.  240. 

U)  Ikcke  V.  Cattell,  3  M.  &  0. 480 ; 
4  So.  N.  R.  246. 

(A  ll'allan'  v.  Will'nigton,  Bamoa, 
250 :  (/rifUf/m  v.  JfU/iams,  1  T.  II. 
710.  Sob  Withers  v.  I'arkcr,  5  H. 
&N.72o;  29L.J.,Ex.620. 

(m)  Yates  V.  Fncklington,  2  Dougl. 
C23.  Seo  Hanh'i  v.  Caasan.  11  Jur. 
1088,  Ex.;  lOL.'T.,  O.  S.  IS',). 

((,)  Cnllbi3  V.  Griftn,  Banics,  37 : 
Anon..  Barnes,  38.  ,    ,  , 

(o)  £.c  p.  Jones,  2  Dowl.  161,  iwr 
Taunton,  J. :  Griii/  v.  Kirbi/,  2 Dowi. 
601 :  Wildbove  v.  Brynn,  8  Tnt'o, 
677  :  Enhhins  v.  Fennell,  11  Q.  B- 
Of.ft-  17  L  J.  O,  B.  77.  per  Cur. 
"Tv'.  'liobbin's  V.  i'ci'  ■'It,  H  U-  B. 
248;  17  L.  J.,  Q.  B,  77:  Cobb  v. 


Bech\  6  Q.  B.  030,  where  B.,  the 
country  solicitor  of  A.,  stmt  a  sum  of 
money' to  defendants,  wlio  were  luj 
Loudon  agents,  to  be  yxlA  toC.  ou 
account  of  A.,  nnd  diUeiulants  pro- 
mised B.  to  pay  the  money  accord- 
ing to  his  directions,  but  afterwnriLi 
being  applied  to  by  C,  refused  to 
pay  it,  claiming  a  balance  duo  to 
tlicmselves  from  B.  on  a  general 
account  between  them :  it  was  liell 
that  an  action  for  money  had  an'i 
received  would  not  lie  against  il  • 
fendants  at  tho  suit  of  A.  Sue  (  /• 
lim  V.  Jh-ook,  29  L.  J.,  Kx.  2.).j. 

(7)  /rrnz/cyv.  CV.v.sr«,  llJuv.ln^', 
Exch.,  cited  per  Cur.  iu  I'Miii'-' 
Feniwli,  im.  ii.  200. 


Aejents  to  Solkitnra, 
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Rocovory  of 
costs  by. 


noicolinrospoctof  tho  clmnffo  of  tho  solicitor  (.).     Rorvico  of  a    CnAr  VIII 
niio  attor  a  lupso  of  sovo.i  y.m.-H  without  any  pro  .oo-liZ  haJh, J  ^"^- 

iH.m  taken,  on  an  a^ont  who  know  notliin^-  of  tlun.l      Sff   i  hi^ 
sohc.tor.  waH  ho  ,1  to  ho  ha.l ;  hut  tho  ruUrwas  (..hK       Vor/C 

ISrWa^ 

llcostH(0."  "  ""  '*  '«'"""*  *^°  adminiHtratoroftho  plaintfS 
A  solicitor  omployinp-  an  apont  to  ,lo  hnsinos.s  f„r  hJH  diont  is 
mff'fe  Imhlo  to  tlio  a{,.ont  for  his  hill,  althou^li  tho  h  t(o  k  ow 
that  tho  husincss  was  dono  for  tho  cliont;  hut  to  whon  o  cro.I  t 
wasgivon  is  a  quostion  for  tho  iury(;0.  As  a  Jc-  onil  .,!,.  tL 
a,ont_ca„not  suo  tho  cliont  for  \L  Ul  if  ca^ts  (,,^  '^  H  ^i  ''  ^  ? 
r:.y  his  bil  of  costs  to  ho  London  a.^^ont,  this  is  not  bindi  "on  tlio 
coim  ry  solicitor  (,r).  An  a-'oncv  bill  must  bo  dolivoro  a  d  is  tax 
ablo  tho  samo  as  any  other  hill  for  Inisinoss  done  by  a  iolici  o  ■  '.^ 
Ih^SohataraAct  mo  {ante,  p.  130),  docs  not  apply  Ki 
country  solicitor  and  town  apent  (:i).  "  »H"y  otn\oon 

An  n^ent  has  a  general  lien  against  tho  solicitor  who  omnlovs 
km  a  Id  his  ropresen  ativcs.  upon  all  papers  ;md  iliu'os  which 

M,  ns  against  the  cl^llt!  t^  S-f  has  ^iT^^^^' 
(overcd  l.y  Inm  in  an  action  for  tho  client  (/.),  boyond  tho  amoi  S 


His  lien 
against  tho 
solicitor. 


Apainst  tho 
client. 


{<■)  Ante,  p.  109. 
_  (>)  Ciirlis  V.  Tabram,  1  H.  &  W. 

'OmO, 

(/)  Tami/on  v.  Qoforth,  6  D.  &  R. 

oMt 

(«)  Scrm  V.  irhitthigion,  2  B.  & 
1 11 ;  3  D.  &  R.  19of  Bobbins  v. 
tiimcll,  supra,  per  Cur. 

(/)  mtntis  V.  Ihiiiell,  supra,  per 

(,'/)  Ante,  p.  132. 

^;'27W-«v937.    See2Hullock, 
•1-9, 2nd  0(1.:  Bray  v.  iZiw,  6  Price, 

(4)  SMij  V.  Spciiccr,  2  D.  &  R  6 
Lawmico  v.  Fletcher,   Biii.ra: 


'V7  Monro  219  And  see  r««„^<;, 
v.&r;«.;M,UD.  &K.384:  Dknx  v. 
'"«•%.  7  Cir.  it  P.  fig?  •  P..'.A.-..;5 
V.  iTfsf^,  11   y.   B.   257  \»)     259 

p^f-o^-"-"",  c.  J.,  and  p;/&4 1: 


Tho  costs  of  taxation  of  his  bill 
would  not  bo  stich  costs  as  ho  could 

SooB.lS.a.""""'"'''  "'°  '^"-'- 

Lourt,  m  tho  exorciso  of  its  summarv 
junsdichon  ordered  tho  paj-mout  to 
tho  chout  of  money  reoetvt.d  by  tlio 
town  agent:   ira//,'r  v.  //„/., J/30 

i/^f^j[)r/,  15  Ves.  597 :  Kv  p.  Steel  fi 
Ves.  lC4;2Hunock,  .W0,^2nded.• 
&>pnice)-j  2  D.  &  R.  8.  '^ 

9l<i''^«-'^'"  ■*;•  ^'''"''''•'  32  L.  T.,  N.  S. 
jlJ,  affinnod  on  appeal,  23  W.  R. 

?,.^1'''U'^^-^'  J-.Ch.  310:  Coekl 
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Paet  I. 


Lien  may  be 
lost. 


SoUcitora. 

An  agent  has  not,  it  seems,  the  same  constructive  lien,  which  we 
have  seen  (  /')  tho  solicitor  has,  upon  the  costs  and  judgment  or 
award  in  the  cause;  and  ho  cannot,  therefore,  prevent  a  sot-ofi 
of  cross  iudgments(f/).  The  lien  may  be  waived  or  lost  a.  miy 
other  lien  mav  (/-)•  If  the  agent  voluntarily  parts  with  the  papoix 
even  hy  mistake,  he  loses  his  lion ;  but  not  so  if  they  are  takon 
from  him  wrongfully  (»)• 


(f)  Auto,  p.  161. 

\y)   VdHsi'mtau  V.  Hurt,  1  D.  &  R. 
168. 


(/O  Ante,  p.  162. 
())   Taunton  v.  Gnforth,  6  D.  &  R. 
381. 


(     188    ) 
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Chap.  IX, 


CHAriER  IX. 

SITTIXGS,  VACATIO>'S,  HOURS  OF  ATTEJfDAXCE,  &C. 

sittings.    Iho  xAIichaelmas  .sittings  .shall  comnie'nco  on  tho  '>ndoi 
^ovcmbcr  ami  teruunato  on  tlio  21.st  of  Docoinl.o,-    fl?,?  ir  i 
sittings  shall  commonco  on  tho  11th  of  Jamar™i  fp  .n?ln  <-  ""'^ 

onthe  TucsiKv'ifff.,.  \V]  ;fo,,7     -^  "nitj   sittings  shall  comnionco 
August."  \Vhitsuu  week  and  temiuato  on  the  8th  of 

By  an  Order  in  Council  dated  tho  12th  Docomlifir  1'JS^^,^  ■*■  ■ 
ordered  "  That  the  Trinity  sitting.s  of  the  S,irrS?A  J' a  nd  in 
London  and  Middlesex  of  tho  Ilio-h  Conrt  r.f  Tn^+.-n,.  I  ii  f  J 
future  be  extended  till  tho  12th  ot^  Ai^;St  SIX  ^^fuS  tt 
ong  vaca  ion  an  the  several  Courts  and  olliccs  of  the  S  promS 
ourt  shall  for  al  purposes  commence  on  tho  l^th  Au- °ist  ^  TJnfc 
0  Michaelmas  sittings  of  the  same  Courts  ix^spectivXshalloi 
the  future,  commence  on  tho  2v;h  of  October  and  thnf  fi,„  i 

m  ™ch  sitting  and  vacation  respectively."  mcuiaea 

iJy  tho  Judicature  Act,  1873,  s.  2G,  '''  Tho  division   nf  +1,«  i       i 
yoarinto  terms  shall  be  abolished,  so  far  as  relates  to  fl  o     f,   -""^      '^.''r.    , 
tration  of  justice  (/-) ;  and  there  shall  no  longer  1 1  ms  a     Ew^  "'"'' 

.  any  sitting  or  business  of  the  Uigh  Court  of  Justice  or  oi  t^  o 
Cour  of  Appeal  or  o  any  commissioners  to  whom  any  hirLdt  t  on 
may  be  assigned  under  this  Act ;  but  in  all  other  ca^es  ii  S  >! 

u  or  tho  law  now  existing,  the  terms  into  M'hich  the  W  vear  h 
d  vuied  are  used  as  a  measure  for  dotermininir  the  tinio  nf^,.  L-f}  • 
w  uh  any  act  is  required  to  be  done,  th^same  mi  v  con  in  o   n  b« 
relerred  to  for  tho  sumo  or  the  like  purpose  (itlless  and  U.W 


1 
j 

i 

i 

1 

I 

.    ■  j    ( '  i 

f  "^ 

1        t 

1 

1 

{")  Priuted  in  the  Weekly  Notes, 
I't.  li.,  29th  December,  1883. 

(4)  This  proviso  presei'verl  tho  nM 
■tiuis  us  a  limit  of  tune  within  wliicli 
(imor  to  tlio  Rules  of  18S;i)  an  appli- 


cation  to  set  aside  an  award  must 
have  been  made,  Co/hffi'  ofChrUty. 
^5r,^..,^3(i.l3.   D.16;-10L.J.. 


I'll' 


if  I! 


n 
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PabtI. 


Sittings  may  . 
be  held  at  auy 
time  and  place. 


The  old  terms. 


Sittings, 

provision  is  othorwiso  made  Ly  any  lawful  authority.  Subject  to 
rules  of  court,  tlio  High  Court  of  Justice  and  the  Court  of  Appeal, 
and  the  judges  thereof  respectively,  or  any  such  commissionevt)  as 
aforesaid,  shall  have  power  to  sit  and  act,  at  any  time,  and  at  any 
place,  for  the  transaction  of  any  part  of  the  business  of  sudi 
Courts  respectively,  or  of  such  judges  or  commissioners,  or  for  tlio 
discharge  of  any  duty  which  by  any  Act  of  Parliamont,  or  other- 
wise, is  required  to  bo  discharged  during  or  after  torm. 

Anciently  the  Courts  of  law  sat  in  what  was  called  tena  tmio 
only,  and  all  legal  proceedings  took  place,  or  were  supposed  to 
take  place,  during  such  time.  There  were  four  terms  in  each  year; 
Hilary,  Easter,  Trinity,  and  Michaelmas.  At  the  time  of  the  coming 
into  operation  of  the  Judicature  Acts,  the  commencement  and 
duration  of  these  terms  were  fixed  by  11  (7.  4  .0  1  W.  4,  c.  70,  s.  (), 
and  1  ir.  4,  c.  3,  s.  3.  By  the  first  of  these  enactments,  Hilary 
Torm  be"an  on  the  11th,  and  ended  on  tho  31st  January;  Easter 
Term  be^an  on  the  15th  April,  and  ended  on  tho  8th  May ;  Trinity 
Torm  began  on  the  22nd  May,  and  ended  on  tho  12th  June;  and 
Micliaelmas  Term  b^gan  on  the  2nd  and  ended  on  25th  November ; 
but  if  tho  whole  or  any  number  of  the  days  intervening  between 
tho  Thursday  before  and  the  Wednesday  next  after  Easter-day 
foil  within  Easter  Term,  there  were  to  bo  no  sittings  in  banc  on 
any  of  such  intervening  days ;  but  tho  term  was,  in  such  case,  to  bo 
prolonged,  and  continue  for  such  number  of  days  of  business  (r)  as 
should  be  equal  to  the  number  of  tho  intervening  days  beioro 
mentioned  exclusive  of  Easter- day,  and  the  commencement  of  tho 
ensuing  Trinity  Term  was  in  such  case  to  be  postponed,  and  its 
continuance  prolonged  for  an  equal  number  of  days  of  business  ((?). 
Tho  latter  statute  enacted,  "  that,  in  case  the  day  of  tho  month  on 
which  any  term  according  to  tho  Act  aforesaid  was  to  end  slionid 
fall  to  be  on  a  Sunday,  then  tho  Monday  next  after  such  day  should 
be  deemed  and  taken  to  bo  the  last  day  of  the  term  ;  and  that,  iu 
case  any  of  the  days  between  tho  Thursday  before  and  the  "Wednesday 
next  after  Easter  should  fall  within  Eastern  Term,  then  suoh.  days 
should  be  deemed  and  taken  to  bo  a  part  of  such  term,  although 
there  should  be  no  sittings  in  banc  on  any  of  such  interveuinj,' 
daj'S  "  (e).  Neither  of  tho  above  statutes  said  on  wliat  day  the  term 
should  hcijiii,  in  caso  tho  day  fixed  for  its  commonceuient  was  a 
Sunday;  in  such  case,  however,  tho  day  ho  fixed  was,  for  tho 
purpose  of  computation,  considered  as  tho  first  day  of  tho  term  (,/') ; 
but,  as  the  Courts  do  not  sit  on  a  Sunday,  no  judicial  act  couhl  bo 
done  or  supposed  to  have  been  done  till  tho  following  Monihiy  (y). 
At  tlio  tiiuo  tho  Judicature  Acts  took  effect,  by  diiVoreut  statutes 
the  Courts  of  law  could  sit  in  banco  for  tho  determination  of  ques 
tions  of  law,  and  could  also  try  issues  of  fact  at  certain  times  after 
term,  and  most  proceedings  at  law  could  be  taken  alter  term, 
except  during  the  Long  Vacation,  during  which  timo  only  certuiu 
btcps  could  be  taken. 


(c)  See  IFriffht  v.  lewis,  9  Dowl. 

(tn  Id. :   Lownca  v.  Bostock,  Id. 
241.' 

\e)  Soo  Doc  v.  GfiW,  7  Jar.  G28 ; 


and  SCO  tho  rule  17.'),  11.  T.  18.J;5. 

(/)  Sec  1)00  V.  Hoc,  1  C.  &  J.  483; 
1  liowl.  G3. 

(</)  SCO  Tidd's  Tract.  220,  n. :  fv)'- 
,((/^v.  i'u(f//l-M,2B.C.I{ep.262. 
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C'lup.  IX. 

Sittings  at 
Nisi  Prius  in 
Lnidon  and 
Middlesex. 


Where  sucli 
sittings  held. 


HI  all  records,  process, 
laidto  have  been  had  7i. 
The  sittings  for  Loiiy 


Sittings, 

Sittings  at  Nisi  Prius  in  London  and  imdlesex.l-Hy  Judimture 
Act,  1873, ..  30,  "Subject  to  rules  of  Court,  .ittingi  for^ho  tSl  W 
jury  of  causes  and  questions  or  issues  of  fact  shall  be  held  in  Middle- 
sex and  London,  and  such  sittings  shall,  so  far  as  is  reasonably  prac- 
ticablo,  and  subject  to  vacations,  bo  lield  continuously  throughout 
the  year  by  as  many  judges  as  the  business  to  be  disposed  of' mTv 

7fl^.  Z'fV-  '^"^'  ^'^^^^  °*  ^^'^  "'«^  <=^°"^'t  of  Justice  sitting 
f  rtho  trial  of  causes  and  issues  m  Middlesex  or  London,  at  any 
pace  heretofore  accustomed,  or  to  bo  hereafter  determined  by  ri^  os 

fouZf  Jusfiio  "  '^''"''^  ^'  '°°'^^*"^°  "  ^'"^"'^  '^  t^°  «^iJ  Sigh 
_  The  sittings  for  Middlesex  arc  now  lield  at  tho  Eoyal  Courts  of 
justice,  l.ormerfy  they  must  have  been  in  Westminster  Ilali • 
but  at  the  tune  of  the  passing  of  tho  Judicature  Acts,  tho^o  sitti ii-s 
mtboCour  of  Queen's  Eench  might,  with  tho  con  ent  of  fe 
Majestjs  under  her  sign  manual,  bo  holden  at  anyplace  in  thj 
city  of_ Westminster  tho  Chief  Justice  of  that  Court  might  decna 
convcment  for  tho  purpose  (A;  and  tho  trials  in  such  places  mi-ht 
„,  all  records.  m.nnn««    ,  1  ,  :.u,,nts  for  perjury,  &c.,  be  alleged !tnd 

.  iminstorllall. 

I'  0  also  now  held  at  tho  Eoyal  Courts. 

(wf  iT'^t^-^n^Sf  tf  ^^"'r'^^'-^-l-^fiJ'^B  their  attendance  in  Attendance 
lourt.one  at  least  ot  tho  judges  attends,  according  to  a  rotary  at  chambers, 
airaugement  made  among  themselves,  with  certain   exceptions 
ovory  clay  during  tho  sittnigs  at  tho  Judges'  Chambers,  In  tho 
Eoyal  C  ourts  of  Justice.     On  some  occasions,  matters  which  ought 
tobodisposed  of  before  a  judgo  at  chambers  are  held  before  tho 
judge  m  Court  (»),  or  at  his  own  private  residence, 
^ome  of  the  mastei-s  also  attend  everyday  with  certain  exceptions 
th  Eoyal  Courts  for  the  purpose  of  disposing  of  business  which 
thoy  have  i)ower  to  dispose  of.  ^o  »iin,u 

Tho  power  of  tho  judges  and  masters  and  course  of  proceedings  at 
chambers  will  bo  noticed,  lul.  2,  Ch.  CXXIII.  (k).  ''"^^'"fo«  •^'' 

Attendance  at  theOJ/icrs,  .tr.]-By  A',  of  S.  C,  Ord.  LXTIL  r.  3  Sittinss  &c  of 
"The  sittings  of  tho  se^•cral  offices  of  tho  Supremo  Court  shall  officeT'*"-"' 
extend  oyer  ho  whole  of  the  four  periods  between  tho  vacations." 

].}  )•.  b  "  iho  several  offices  of  tho  Supremo  Court  shall  be  open 
on  every  day  of  tho  >x>ar,  except  Sundays,  Good  Friday,  Eac? 
kc    Monday    and    Tuesday     u    Easter    M-eek,    Whit    Monhy 
I  hnstmas  Day,  and  tho  next  following  working  day,  and  all  (lavs 
appointed  by  proclamation  to  bo  obseivcd  as  days  of  genem    S 
liumiiiutiou  or  thanksgiving."  fe>-">-icn  lasi, 

By  r  7.  "Tho  offices  of  each  District  Eegistrar  of  the  Iligli  Court 

wklitho  offices  oftho  registrar  of  tho  County  Court  of  t]L  placo 
m  wlneh  the  district  registry  is  situate  are  required  to  bo  kep? 


i/.V^;,'*'  «•  21.  R-  1-    And  SCO 

r\,vv  ^^'  "'^  *°  *''"  Exchequer. 
,  !|i  Ine  appeal  from  a  judL'e  sitting 
jj  wurt  Ui  to  tho  Court  of  "Appeal. ■ 
Uvhv.Boor,  49  L.  J.,  C.  P.  065; 


■13  L.  T.  420. 

(A)  The  wliolo  history  of  tho  power 
fit  n  ]udir'.!  .at  ^l).^^llh."!•R  {^  reviewed 
lu  ii.  V.  Alinon,  Wilmot's  Notes,  2C4. 
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Saturdays. 
Office  hours. 


Vacations. 


Long  Vaca- 
tion. 

Days  of  com- 
mencement, 
&c. 

Queen's  'birth- 
clay. 


Power  by 
Order  in 
Council. 


StUinga. 

Bv  r  8  "  The  otfices  of  the  Supreme  Court  (including  the  judges' 
chambers)  shaU,  save  as  hereinafter  mentioned,  close  on  Saturdays 

''S1vr^9^''"Tho  office  hours  in  the  several  offices  of  the  Supvoi.io 
Court  other  than  the  Summons  and  Order,  Crown  Office  and  As.  ,. 
dates  Departments  of  the  Central  Otlico,  shall  bo  from  ten  in  tlm 
forenoon  to  four  in  the  afternoon,  except .  on  Saturday  and  m 
vacation,  when  the  offices  shall  close  at  two  in  the  af  ernoon.  In 
ho  excepted  departments  the  hours  shall  bo  from  o  even  in  the 
forenoon  to  live  in  the  afternoon,  except  on  Saturday  and  m  vacation, 
when  the  hours  shall  bo  from  eleven  m  the  forenoon  to  three  m  t!io 

''^BvTlo"  "The  office  of  the  district  registry  at  Manchester  slmll 
rot  bo"  open  in  any  year  on  the  five  days  next  following  ^Mut 
Monday." 

Vacations (D.l-ByR.  of  S.  C,  Onh  LXIIL  r.  4,  ''The  vaoatlons 
to  bTob  rved  in  Iho.  several  Courts  and  officios  of  the  Supr.nno 
Court  shall  bo  four  in  every  year,,  viz.,  the  Long  vacation  tlie 
Christmas  vacation,  the  Easter  vacation  and  ihe  ^\  hitsun  vacation, 
The  Long  vacation  shall  commence  on  the  10th  ot  August  and  t.:r- 
minate  on  the  24th  of  October  :  the  Christmas  vaca  ion  shall  con,- 
mence  on  the  24th  of  December  and  terminate  on  the  6th  of  January: 
the  Faster  vacation  shall  commence  on  Good  Iriday  and  teiiiuiiato 
on  Easter  Tuesday:  and  the  Whitsun  vacation  shall  coimnonro on 
the  Saturday  before  Whit  Sunday  and  shall  terminate  on  the  iues- 

"^''iiv^Order  in  cCncil  dated  the  23rd  December,  1883  {see  auie 
p.  189),  the  Long  vacation  now  commences  on  the  13th  August  and 
terminates  on  the  23rd  October.  ,0^+1      i  f  *i 

Bv  n  of  S.  C,  Ord.  LXIII.  r.  5  {ante,  p.  189),  the  da>^  of  tlio 
comnicncement  and  tennination  of  each  vacation  are  mcludoa  m 

^ByTyrd! LXIIL  r.  2,  "  It  shall  not  be  necessary  for  the  Cunrt  of 


(/)  By  the  Jud.  Act,  1873.  s.  It, 
"  Her  Majesty  in  Council  may  from 
timo  to  tinio.  upon  any  report  or 
recommendation  of  the  judRCs  by 
whose  advice  her  Majesty  is  herein- 
after authoiized  to  make  rules  betoro 
the  commencement  of  this  Act,  and 
after  the  commeucement  of  this  Act 
upon  any  report  or  recommendation 
of  tho  council  of  judpos  of  the  Su- 
preme Court  hereinafter  mentioned, 
with  tho  consent  of  the  Lord  Chau- 
cel'or,  make,  revoke,  or  modify  or- 
ders ren-ulatiiiK  tho  vacations  to  be 
obf.erved  l)y  tho  ITifth  Court  of  Jus- 
tice and  tho  Ilish  Court  of  Appeal, 
and  in  the  oflices  of  the  said  courts 
respectively ;  and  any  Order  in  Coun- 
cil made  pursuant  to  this  rwtip.7i 
shall,  EO  long  as  it  continues  m  force, 
1)0  of  tlie  same  effect  as  il  it  were 


contained  in  tliis  Act;  and  Pules  of 
Court  may  be  made  for  carryiiis  tlie 
same  into  eft'oct  in  the  snme  niauiicr 
as  if  such  Order  in  Council  wore  iwit 
of  tliis  Act.  In  tlie  nicjiiitiiiic,  mv\ 
Biibject  thereto,  tho  said  vacations 
shall  be  fixed  in  the  Binue  inannoi, 
and  by  tho  same  authority,  as  if  tliis 
Act  had  not  passed.  This  scctiiju 
shall  come  into  ojieratioii  imiiioili- 
atoly  upon  the  passing  of  this  Act." 
{m)  Xo  pleading  can  be  aiiieuded 
or  delivered  during  the  bong  vaca- 
tion unless  directed  by  t]ic  Coulter 
a  judge;  and  the  Long  vacation  is 
not  reckoned  in  the  coinputatioDscf 
the  times  allowed  by  tlio  rules  i«i 
filing,  amending,  or  doliveiiiig  any 
jileadius.  unless  otliev\vis(>  dircttcil 
by  tho  Court  or  a  judge  (It.  of ."'.  C 
Ord.  LXIV.  rr.  1,  o,  post,  i>.  WX). 
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Appeal  or  the  Ilio-h  Conrf  nf  t,,^-     i 

bi  Lpt  as  the  U.reon^rStthL v!'' ''°  ^°  ''^  ^'^  *^^°  ^^J'  m->ointed  to 

,.an;i^:i;;i|;iS:;;;.^^;-S  ^^  nigh  court  mtervair" 

the  disposal  or  busino.s.s  l.y  tlio  v^  IniLt  V'^tion,  shall,  so  far  as  botweea 
(leenioa  to  bo  a  portion  of  tho  vacation."  ""^  ''  concerned,  ho  «i"uigs. 

Sittings  in   Vacations (n)—Vnrafin»    t..i      -i     ■,> 
(hd.LXlIL  r.  11,  "Two^f  th^    X.  ^  r'^iT^^^^        '!^  ^"^^    ^•.  Sitings  in 
..olectcd  at  tho  con;naonmnont o°,  •  Sfl         ^''"^  "?»''  <^'""»t  ^'^all  bo  Vacation, 
ia  London  or  Mid.Uosex       S,^^^^  ^tn^^'u''"'  ^^  ^''"  ^'-'•'^""S 
;,sinay  re.iuire  to  be  i^n^ediu  'Fv  o    )  .      '   f  'I     «\";\  applications 
ju,lges  shall  act  as  vacation  ju.l.^orfo^         ilw'' ''''  ^"  •  •  ^'''^  two 
mciit.    In  tho  absence  of  ar ran^nt  b of w.'  . '  .[""•  '^1'"  "I'l"'"'^- 
vaci.tion  judges  shall  be  tlie  tv"3  1. 1  f      "'''  J'",'-^''^'  ^'"^  two 
judges  of  the  said  Uigli  Court  '.r  o^v /-'''*  appoiuted   whether  as 
by  tho  principal  Act  tonsh^nl    t«  £?  .^:;;' n-'^"  ^  '"^^li-^tion  is 
not  already  served  as  vacati  u      miles  oln,^'°^  ^"/^^  '''^"  ^^'^^o 
there  shall  not  ho  two  jud.-es  Ibr  t  o  tbno  I .  '•'   "''f'^-''''^'^,  and  if 
CourtwlioshallnothaTCso^™]     ?n,  I     .  """  "*  *^°  »'"J  High 
1.  the  Judge  (if  any)  ih:i.:^^'^':^ZlTT^'''-'^  ^^^" 
judges  who  has  or  havo  so  served  oiu'omihn  In     -"I'''  J^^^  8«  «• 
uf  iii)pointmont,  whether  in  the  s'.id  Tr,°l.  r  ^  according  to  seniority 

as uforesaid.  Tlie  Lord  cince  ior  "  U  not  bi  r  ^1^ V^^°^" ^"^"^ 
vaeatiou  judge."  '^"''^^  ^"^  be  liable  to  servo  as  a 

;o^S^aSoSl°;,^^::^ScSnla^i""'^  ""''''•''' f^  - 
karaiuldisposeof  all  causes  mnffo,  1    fi    ^l  re^iuire,  and  may 

over  Division  the  sau^im'f^^^^^^ 

vacation  judge  shall  bo  reversed    n  v  .  •   i  ?'i°'"  "^'^^"^  ^Y  » 

Court  or  the°Court  of  Ippla  o  •  lUhull  ''^r*  ^^^  '^  iJivisional 
Any  other  judge  of  the  HiS  Con  f  T^^-?'^''  "^^'^^  ^^"  o«ler. 
vacation  judgo'^(^,).  °     ^°'''*  "'^''^  ^^*  m  vacation  for  any 

homdiugs  in  Vacations.l~By  Orel  LXTV  r  4    mxt      ,     v 

ti™it;£  oJ^'S^sssir^^f  '^i  ^  ^T^°-^  - 

tor  HHiig,  ameudin-  or  dSiVrn^n^^  ?    •^i}}ov,'q{[  by  these  rules 

fetedl^ytheC&or  a  jndg^     "^^  P^'"'^^"-  unless  otherwise 


1    t 


i  I 


'  t  '  <: 


,(")ByJua.Act,1873,8.28,  "Pro- 
vision  shall  be  nu.de  by  rules  of  Court 
I'jrtlieboanng,  m  Loudou  or  Middle- 
sex,  diinuj,r  vacation,  by  judges  of 

lourt  ot  Appeal  respectively,  of  ail 
inch  applications  as  may  require  to 


be  immediately  or  promptly  heard." 

M  See  Jud.  Act,  1873,8.  28:  from 

V.  .VW,  2  C.  P.  D.  21  ;  4G  L.T, 

(/*)  CpJud.  Act,  1881.  s.  12,  ante, 
V-  i«,  which  gives  power  to  ouo 
judge  to  sit  for  auo.her. 
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"Winter 
Assizes. 


Spring 
Assizes. 


Constitution 
of  circuits  and 
places  wliero 
assizes  held. 


CHAPTER  X. 

CmCTJITS. 

The  country  is  divided  into  sovoral  circuits,  and  certain  of  tlio 
iudKOS,  acting  under  commissions  from  tho  Crown,  go  these  cirenits 
it  stated  tiinos  ovory  year.  Sorjeants-at-  aw.  Queen  s  counsel, 
and  County  Court  judges  may  also  be  included  m  these  comnusslOll^. 
(Judicature  Act,  1873,  s.  37 ;  I<h  1884,  s.  7.)  . 

Tho  23rd  section  of  tho  Judicature  Act,  18*  j,  gives  power  to  lior 
Maicsty,  hv  order  in  council,  to  make  regulations  as  to  theso  circuits, 
and  the  places  whore,  and  time  when  they  are  to  be  hold. 

Tho  Winter  Assizes  Act,  187(3  (39  <fc  40  V.  c.JJ,),  gives  power  to 
her  Maicsty,  by  order  in  council,  to  make  provision  tor  the  lioldin- 
of  winter  assizes  («)■  Two  orders  in  council,  dated  the  (.th  Sop- 
teinbor  1870,  were  made  under  this  Act,  but  they  relate  exclusively 
to  criminal  matters.     {Lomlon  Gazette,  mh  Heptemher,  18((j.) 

By  the  Spring  Assizes  Act,  1879  (42  V.  c.  1),  tho  provi;~ioii3  of 
tho  Winter  Assizes  Act,  1876,  are  applied  mutatis  mufandis  to 

^^'By^an^onler  in  council,  dated  tho  26th  June,  1884,  made  in  pur- 
suance of  resolutions  of  tho  judges,  regulations  are  made  as  to  tlio 
places  and  tho  times  at  which  tho  assizes  shall  be  held,  and  other 
matter  r(;]ating  to  tho  circuits.  It  is  not  thought  necessary  to  do 
more  than  refer  to  the  order  here. 

By  Order  in  Council,  dated  5th  February,  18  <  6,  made  under  the 
23rd  section  of  tho  Judicature  Act,  1875,  it  was  ordered,  amongst 

1.  "  That  the  existing  circuits  shall  be  discontinued,  and  instead 
thereof  tho  circuits  shall  be  those  named  in  the  th'st  column  ot'  the 
schedule  hereto."  ,.,    ^   ,  ■,.  t 

2  "  The  circuits  shall  bo  respectively  constituted  as  spcciticd  m 
the'2nd  column  of  the  said  schedule,  and  tho  places  where  assizes 
may  bo  held  shall  be  tho  places  at  which  assizes  liave  hitherto  been 

■L 1   1     )) 

3."  Nothing  in  this  order  shall  affect  tho  provisions  of  an  order 
in  council  made  on  tho  4th  day  of  May,  1864,  relating  to  tlio  division 
of  tho  county  of  Lancaster  into  three  divisions,  or  the  pmvisions  of 
an  order  in  council  made  on  tho  10th  day  of  June,  1864,  as  amended 
by  an  order  in  council  made  on  tho  9th  day  of  July,  1864,  relating 
to  tho  division  of  tho  county  of  York  into  two  divisions." 

4,  "Tho  North  and  South  Wales  Circuit  shall  be  divided  into 
two  divisions,  tho  North-Wales  division  and  tho  So-'^'.-Wales 
division ;  and  such  divisions  shall  bo  respectively  constituted  as 
specified  in  tho  2nd  column  of  the  said  schedule."  _     . 

5.  "Tho  county  of  Surrey  shall  not  bo  included  in  any  circuit, 
but  commissions  shall  bo  issued  not  less  ofte-  than  twice  in  every 
year  for  the  discharge  of  civil  and  criminal  business  therein. 


(fi)  T.  c,  any  asaizo  held  in  Sep- 
tember, October,  November,  Decem- 
ber or  Jtumary ;  39  &  10  V.  e.  57, 
s.   6,   as   umeuded   by   tho    Winter 


Assizes  Act,  1877  (40  &  41  V.  c.  46), 

8.  1.  ,  .     ,r      l 

{b)  I.e.,  any  assize  held  m  Marcl, 
Apnl  or  May ;  42  V.  c.  1,  s.  2. 


Name  of  Circuit. 


Northern  Circuit, 


Midland  Circuit. 


Circuits, 
SCHEDULE. 


Name  of  Circuit. 


Northern  Circuit, 


North  Eastern 
Circuit. 


Constitution  of  Circuit. 


Midland  Circuit. 


cZ^l^  "t  i^^estmoreland  [assize  town,  Applebv  (,)], 
County  of  Cumberland  [assize  town,  Carlisle  ic)! 
County  of  Lancaster  [assize  towns,  Lancaster   Man- 
Chester,  and  Liverpool.    See  Ord.,  supra  {c)]. 

County    of    Northumberland    [assize    town.    New- 
cadtle(c)].  >       v,,y 

''S.ltaTtl5"  °'  ^^^"''"«*'-"P-Tyne  [assize 
County  of  Durham  [assize  town,  Durham  (c)l. 

Z""!  ^■1°''^  C^l'^^^  *o^°8.  York,  for  the  North  and 
East  Eidings ;  Leeds,  for  the  West  Riding.  See 
Ord.,  supra  (c)J.  .  ° 

County  of  the  City  of  York  [assize  town,  York]. 

County  of  Lincoln  [assize  town,  Lincoln  Ml. 
County  of  the  City  of  Lincoln   [assizo  town,  Lin- 
coin  [c)l. 

County  of  Nottingham  [asb-.ze  town,  Nottingham  (c)l. 
County  of  the  ^  <.wn  of  Nottingham  [assize  town.  Not- 

tingham  (c)].  ' 

County  of  Derby  [assize  town,  Derby  (c)]. 
County  of  Warwick  [assize  town,  Warwiok  {rf)l 
County  of  Leicester  [assize  town,  Leicester  (c)] 


Borough  of  Leicester  [assize  town,  Leicester  {c)l. 
"""*"   "'    Northampton   [assize  town,   Northamp 


South  Eastern 
Circuit. 


Oxford  Circuit. 


County  of 
ton(c)]. 
County  of  Rutland  [Oakham,  assize  town  (c)l 
County  of  Buckingham  [Aylesbury,  assize  town  (c)! 
County  of  Bedford  [assize  town,  Bedford  {c)]. 

County  of  Norfolk  [assize  town,  Norwich  (c)! 
County  of  the  City  of  Norfolk   {sic)   [assize  town, 

Norwich  (e)].  ' 

County  of  Suffolk  [assizo  towns,  Bury  St.  Edmunds 

or  Ipswich  (c)]. 
County  of  Huntingdon  [assize  town,  Huntingdon  (c)1 
County  of  Cambridge  [assize  town,  Cambridge  (c)!. 
County  of  Hertford  [assize  town,  Hertford  (c)! 
County  of  Essex  [assize  town,  Chelmsford  {c)T. 
County  of  Kent  [assizo  town,  Maidstone  'c)}. 
County  of  Sussex  [assize  town,  Lewes  ((;)j. 

County  of  Berks  [assize  town,  Reading  (c)J. 
County  of  Oxford  [assize  town,  Oxford  (c)]. 
County  of  Worcester  [assize  town,  Worcester  (cH. 
County  of  the  City  of  Worcester  [assize  town,  W 
cester(c)]. 


W  The  parts  within  brackets  are 
not  m  the  schedule. 

(;')  Bylhe  Ordnr  in  Council,  dated 
-Wh  June,  1881,  the  county  of  War- 
mek  13  divided  into  two  divisions, 


the  "  Warwick  Division"  and  the 
''  Birmiiighani  Division,"  and  assizes 
fur  tiic  county  are  hold  at  both  those 
places. 
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Name  of  Circuit. 


Oxford  Circuit. 


Constitution  of  Cii-cuit. 


Western  Cii-cuit. 


at 


North  and  South 
Wales  Circuit. 


A  I 


Oounty  of  Stafford  [assize  town,  Stafford  (/■  ]. 
County  of  Salop  [assi/.o  town,  bhrcwsbury  (<•)]. 
County  of  Hereford  [assize  town,  Heref ord  (r  ] 
County  of  Monmouth  [assize  town,  Monmouth  (rH. 
County  of  Gloucester  [assize  town,  Gloucester  (r 
County  of  the  '■'ity  of  Gloucester  [assuo  town,  Gluu- 
coster  («')]• 

County  of  Southampton  [assize  town,  Winchester  ,, ]. 
County  of    Wilts  [assize  towns,   Devizes  or  balis- 

County  of  Dorset  [assize  town,  Dorchester  (<■)]. 
County  of  the  City  of  Exeter  [assize  town,  Lxcter  (.  i. 
County  of  Devon  [assize  town,  Exeter  [<;)\. 
County  of  Cornwall  [assize  town,  Bodmin  (c) J. 
County    of    Somerset    [assize    towns,    lauutou  or 

CounV^  of    the    City    of    Bristol    [assizes  held 
Bristol  ((•)]. 

(a)  North  Wales  DivUion. 
County  of  Montgomery  [assize  towns,  Welchpool  or 

Newtown  (c)].  u    ,  \t 

County  of  Merioneth  [assize  town,  Dolgclly  [c)\. 
County  of  Carnarvon  [assize  town,  Curnarvou  (t';]. 
County  of  Anglesea  [assize  town,  Beaunians  (c)] 
County  of  Denbigh  [iissize  town,  Iluthin  {(•)]. 
County  of  Flint  [assize  town.  Mold  (c)]. 
County  of  Chester  [assize  town,  Chester  (c)]. 

(b)  South  Wales  Division. 
County    of    Glamorgan    [assizo    towTis,    Cardiff  « 

Swansea  (c)].  „  ,,     ,  i 

County  of  Carmai  then  [assize  town,  Cannarthen  (f  J. 
County  of  thoBoioug..  '-f  Carmarthen  [assize  town, 

Carmarthen]. 
County  of  Pembroke  [assizo  town,  Haverfordwest  (f  J. 
County  of  the  Town  of  Haverfordwest  [assize  town, 

Haverfordwest  (c)]. 
County  of  Cardigan  [assizo  town,  Cardigan  (c]\. 
County  of  Brecknock  [assize  town,  Brecon  (<■)]. 
County  of  Radnor  [assize  town,  Presteign  (c)]. 


When  circuits       Commissions  are  issued  not  less  than  twice  in  every  year  ior  tl. 

When  circmts    ^^^  ^^  ^.^^  business.     There  arc  generally  two  cu-cuits  in  eac 

year  at  which  civil  business  is  transacted,  the  winter  circuiUn.i 
the  summer  circuit  (d).     The  former  begins  in  January,  and  the 

Manchester,  and  at  cither  York  or 
Leeds  in  the  winter  and  spring.  ^_e« 
Oi-dtT  in  Council,  i:5th  Au;,'ttst,  1^'  ■ 
and  Order  in  Council,  'iCth  June. 
18S4. 


(c)  The  parts  within  brackets  are 
iir>t  iu  tbc  schedule. 

(rf)  Under  the  Winter  and  Spring 
Assizes  Act  (supra),  civil  business  is 
generally  taken  at   Livei-pool  and 
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latter  at  tho  oncl  of  Juno  or  bo^inning  of  July.     Each  circuit  Insts       Chap.  X. 

about  SIX  weeks.     Tho  ju(lf,'08  who  havo  to  go  circuit  select  their  

i:,rcuits  by  an  arrangoniont  among  thomselvcH.  Tho  commission 
(lay  lor  each  place  is  fixed  before  tho  commencement  of  tho  circuit, 
and  cnn  bo  easily  ascertained. 

By  Judimtnre  Act  1873,  a.  29,  "  Her  Majesty,  by  commission  of  Juris.liction 
assizo  or  by  any  other  commission,  either  general  or  8])eciul,  inav  of  judges  on 
assign  to  any  .lu.lgo  or  judges  of  tho  High  Court  of  Justice  or  other  circuit. 
persons  usually  named  in  eonimissions  of  assize  («),  tlio  duty  of 
tiyina;  and  determining  within  any  place  or  district  specially  fixed 
iortlMt  jiurposo  by  such  commission,  any  causes  or  matters,  or  any 
(lucstions  or  issues  of  tact  or  of  law,  or  partly  of  fact  and  partly  of 
Liw,  111  any  cause  or  matter  depending  in  tho  said  High  C(mrt,  or 
the  exercise  of  any  civil  or  criminal  jurisdiction  capable  of  being 
,  xerciscd  by  tho  said  High  Court ;  and  any  commission  so  granted 
Inher  Majesty  shall  be  of  tho  same  validity  as  if  it  were  enacted  in 
tk  body  of  this  Act ;  and  any  commissioner  or  commissioners 
appointed  in  pursuance  of  this  section  shall  when  engaged  in  tho 
fxcrciHO  of  any  jurisdiction  assigned  to  liini  or  them  in  pursuance 
fiithis  Act,  bo  deemed  to  constitute  a  Court  of  the  said  High  Court 
(if  Justice  (/) ;  and  subject  to  any  restrictions  or  conditions  imposed 
by  rules  of  Court  and  to  tho  power  of  transfer,  any  party  to  any 
cause  or  matter  inv(dving  tho  trial  of  a  question  or  issue  of  fact,  or 
partly  of  tact  or  partly  of  law,  may,  with  tho  leave  of  tho  judge 
(.v  judges  to  whom  or  to  whoso  liivision  the  cause  or  matter  is 
asagncd,  require  tho  question  or  issue  to  bo  tried  and  detonnined 
by  a  commissioner  or  commissioners  as  aforesaid,  or  at  sittings  to 
bo  hold  in  Middlesex  or  London  as  hereinafter  in  this  Act  men- 
tioned, and  such  question  or  issue  shall  bo  tried  and  determined 
acccrdiugly. 

"  A  cause  or  matter  not  involving  any  question  or  issue  of  fact 
may  bo  tried  and  determined  in  like  manner  with  tho  consent  of  all 
tk' parties  thereto"  (</). 

The  Court  of  Assize  is  a  superior  Court,  and  the  judge  has  power 
to  commit  without  being  bound  to  set  out  in  the  warrant  tho  cause 
of  commitment  (A). 

liy  tho  Judicature  Act,  1884(47  <0  48  V.  c.  61),  s.  21,  "Tho  Circuitofficers. 
power  of  appointment  to  such  offices  connected  with  tho  circuits  of 
tho  judges  under  commissions  of  assize,  oyer  and  terminer,  and  gaol 
iltlivery  or  otherwise,  as  before  tho  Supreme  Court  of  Judicature 
Ad,  1873,  came  into  operation,  were  in  the  appointment  of  tho 
senior  judge  going  on  any  circuit,  and  also  the  power  of  appointment 
to  all  subordinate  offices,  tho  salaries  of  which  aro  paid  out  of 
moneys  provided  by  pailianiont,  and  which  may  be  aeld  under  any 


(')  See  13  &  14  V.  c.  25,  extended 
by  Jml.  Act,  1884,  s.  7,  to  county 
court  judges. 

(./■)  See  1  G.  4,  c.  65,  ss.  5,  6,  as 
to  judges  before  Jud.  Acta  granting 
siimmouses  aud  miiking  orders  on 
circuit  in  causes  not  depending  in 
theur  Courts. 

!:•)  Sw  2  &  3  V.  e.  72,  inlitulud 
"An  Act  for  enabling  justices  of 
assize  and  nisi  prius,  oyer  aud  ter- 


miner, and  gaol  delivery  to  hold 
Ccjurts  for  counties  at  large  in  ad- 
joining counties  of  cities  and  towns 
and  conversely."  Commissions  into 
counties  palatine  now  issue  in  the 
same  manner  as  into  other  counties. 
Jud.  Act,  1873,  s.  99. 

(//)  llx  p.  FiriiaticJcz,  10  C.  B., 
N.  S.  i  ;  30  L.  J.,  C.  V.  321,  where 
the  position  and  j  urisdiction  of  Courts 
of  assize  is  fully  discussed, 


Pp-IT-- 

■        ■       f 
1 

i    1       ,      • 

•ij 

198 


Pabt  I. 


Circuiit. 

such  circuit  offlcora  ns  nforcsaid  wlio  may  bo  appointed  after  tlio 
commencomont  of  this  Act,  shall  hoiiceforth  be  vostod  in  tho  Heni.r 
iudKO  Eoing  on  such  circuit  for  the  winter  and  Bummor  asHizos,  re- 
BDoctivelv :  provided  that  tho  power  of  appointment  to  a- ly  such  Hub- 
ordinate  ofhces,  which  before  the  i^uprtmt  Court  of  J^'dmdnre  Ad 
1873  camo  into  operation  were  in  tho  appointment  )t  my  su-jh 
circuit  otficer  as  aforesuia,  shall  bo  deemed  to  bo  and  bo  m  tlio 
appointment  of  tho  person  holding  such  circuit  office  at  tho  tiino  ot 
the  commencement  of  this  Act,  so  long  as  ho  shall  continue  to  hold 
the  same  office :  provided  also,  that  all  suoh  offices  whether  pnncii,;,! 
or  subordinate,  as  are  in  this  scctici  mentioned,  shall  bcmdvemam 
subiect  to  tho  provisions  in  the  Supreme  Court  of  Judicature  Act, 
1873  or  any  other  Act  contained,  as  to  tho  abolition,  reduction  of 
salaiV,  or  alteration  of  tho  designation  or  duties  of  any  such  ul'us 
and  to  tho  provisions  of  section  twenty-one  of  tho  Supreme  Court  of 
Judicature  Act,  1881,  in  case  of  any  vacancy  in  any  such  office; 
and  that  nothing  in  this  Act  shall  take  away  or  affect  any  po^-er  of 
appointment  now  vested  by  law  in  any  3udgo  appointed  be  oro  the 
Supreme  Court  of  Judicature  Act,  1873,  camo  into  operation. 


(  m  ) 


CIIArTER  XI. 

nifLK8  OF  OOTTRT — 0BDEU9  IN  COUNCIL — MAINTENANCE  OF  EXISTINa 
riiACTICE— AITLICATION  OF  11ULE8— INTElll'llKTAXION  CLAUSES 
AND  RULE8. 

Piuks  <]f  Court.]— Tho  practico  of  tho  (iiioon's  Bench  Division  is      Chap.  XI. 

unw  rofj^nlatod  by  tho  "llulcs  of  tho  Supromo  Court,  1883  "(a).  '■ — 

These  rules  came  into  force  on  tho  24th  October,  LS83,  anil  thoy  Rules  of  S.C. 
apply  Ro  far  as  practicable  (unless  it  in  otherwise  oxprosaly  jn'o-   1^83. 
Tilled)  to  nil  procoodings  taken  on  or  after  that  day  in  all  causes 
ami  luatters  then  pondinfj.     Those  rules  are  cited  throughout  tho 
present  work  as  "11.  of  8.  C." 

These  rules  repeal  most,  but  not.all,  of  tho  previously  existing  Repeal  of 
rules  of  jiractice  (i),     Tho  Statute  Law  and  Civil  rrneeduro  Act,  former  Rules, 
1883  (1(5  ife  47  V,  c,  41>),  repeals  many  of  tho  provisions  of  tho  *''• 
Com.  Law  I'roc.  Acts  (c). 
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((/)  Tho  rules  provide  that  "  Tlio 
folluwiug  orders  and  rules  may  bo 
I'itcil  us  '  The  Rules  of  the  Supreme 
Court,  IHiSH,'  they  sliall  come  into 
operation  ou  tho  twenty-fourth  day 
of  October,  1883,  nud  shiiU  also  ap- 
ply, so  far  as  may  bo  praetieablo  (uu- 
ks3  otherwise  expressly  provided), 
to  all  proeeediugs  taken  ou  or  afttr 
that  iliiy  in  all  eauses  and  matters 
then  peiiJing. 

"The  orders  and  rules  meutioned 
ill  Appeudix  O.  hereto  are  hereby 
aimulled,  aud  the  foUowiug  orders 
and  rulin  shall  staud  in  lieu  thereof." 

(4)  The  Appendix  O.  of  repealed 
nilt'sis  as  follows: — 

I.  Tho  several  rules,  orders,  and 
foniis  coutaiued  in  the  Sehedulo  and 
.\lipemlix  to  the  S.  C.  of  Judicature 
Art  (1873)  Amendment  Act. 

i  The  additional  rules  to  tho  Jud. 
Act,  1875. 
;i.  The  R.  of  the  S.  C,  Deo.  1875. 
4.  The  K.  of  tho  S.  C,  Feb.  1876. 
■i.  Tho  R.  of  the  S.  C,  Juno,  1870. 

6.  The  R.  of  tho  S.C,  Dec.  1870. 

7.  The  R.  of  the  S.  C,  May,  1877. 

8.  The  R.  of  tho  S.  C.  (Costs). 

9.  The  K.  of  tho  S.  C,  June,  1877. 
10.  The  K.  of  the  S.  0.,  Nov.  1878. 

II.  The  K.  of  tho  S.C,  March,  1879. 
!'2.  The  R.  of  the  S.  C.  Dec.  1879. 
l:j.  The  R.  of  the  S.  C,  April,  1880. 
U.  The  R.  of  the  S.  C,  May,  1880. 


15.  Tho  R.  of  the  S.  C,  May,  1883. 

16.  The  Keg.  Gen.  of  Hilary  Term 
1H53,  dated  11th  Jami.iry,  185.'j  (ex- 
cept the  rules  as  to  juries). 

17.  Reg.  Ucn.,  us  to  pleading  made 
by  the  judges  in  i)ur»iiiiut'o  of  tho 
C  L.  r.  Act,  1852,  dated  the  10th  of 
May,  1853. 

18.  Till'  rules  muler  the  6th  section 
of  the  Debtors  Act,  1809. 

19.  Tho  Chancery  Consolidated 
f'lonoral  Orders  of  1860. 

'20.  Tho  Chancery  Orders  dated — 
March  6th,  1860;  March  20tli,  18G0; 
February  1st,  1861 ;  February  5th, 
1861 ;  Jidy  13th,  1861 ;  January  1st, 
18G2  ;  May  16th,  1862  ;  May  27th, 
1865;  May  7tli,  1866;  November 
22nd,  1866;  April  17th,  1867. 

21.  The  Chancery  Regulations, 
dated  August  8th,  1857,  and  March 
15th,  1860. 

22.  The  Rules,  Orders,  and  Regu- 
lations for  the  High  Court  of  Ad- 
miralty of  Eugland,  1859  aud  1.S71. 

((■)  By  tho  Act  tho  C  L.  P.  Acta 
are  repealed,  except  tho  following 
sections,  viz. :  Of  tlio  C.  L.  P.  Act, 
1852,  ss.  23,  104  to  108,  110,  112  to 
115,  rj(;,  127,  132,  208  to  220,  226, 
235  aud  236.  Of  the  C.  L.  I'.  Act, 
18.54,  S3.  3  to  17,  20  to  30,  59,  87,  89, 
pw,  inr.  and  107.  Of  tlm  C.  l.  P, 
Act,  1860,  S3.  1,  17,  22,  45  and  46. 
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Taut  T. 

Annulled 
n'oi  not  re- 
vived. 

Power  to  make 
new  or  addi- 
tional rules. 


Orders  in 
Council. 


1  1 


Maintenance 
of  old  pro- 
cedure. 


Rules  of  Court. 

livll.  ofS.  C,  Ord.  LXXII.  r.  1,  "  N'o  ordor  orrnlo  annulloai.y 
any  former  order  BhiiU  bo  rovivod  by  any  ot  tho.o  rulen.  uhIo-h 

oxDveHslv  so  del  '^irod.  ^,     •        c  i 

'„wer  to  nuiko  now  rnlos,  annulling  or  iiltoring  formor  ruL's 
to  annul  or  alter  rul.s,  and  to  nmko  new  or  additional  vulos,  „ 
Kiven  bv  tli.<  Jwliadnrv  Ad.  \HVk  m.  Ki  <n,d  17,  the  Nry,,,,,.. 
Kurt  uf  Judirat>m{()lHrcrs)Ad,  1«7!).  s.  ^'-2. /j'V'^'''',o  ''  riV* 
IMion  Ad,  lS7<i.  ..17.  tho  J.diratnrc  Act,  18SI,  «.  K  ,  and  tl„: 
Jndiraturc.Ad,  \HM,  ss.  'Jli  owl  L'1(.0-  ,.i">ver  to  adopt  cxwhn. 
rules,  and  to  make  new  llules  of  ( 'ourt,  nioditym^  or  altering  existiii« 
statutory  laovisions,  ho  as  to  u.Lipt  thoni  to  tho  now  praet.rt,  ,s 
conferral  by  tho  lilth  section  of  tho  ,fwhrntinr  A'f,  .IN'-n'O- 

Section  7b  of  tho  .fudiaiture  Ad,  187:5,  provide  tor  tho  hoWi.i- 
of  an  annual  council  of  tho  judges  to  consider  tho  working;  .1  tlir 
rides  and  otlier  matters.  r   i-    i        ,. 

As  to  laying  now  rules  before  Parhamont,  see  Judicature  A,t 

^^Tno'oilico  rules  sottlod  by  tho  practico  masters  wiU  bo  found  in 
tho  Appendix  at  the  vnd  of  Vol.  H-  . 

Sonio  revised  rules  and  rogulatnuia  have  been  issued,  and  will  Ij,; 
found  noticed  in  their  proper  place  hereafter. 

Orders  in  Co.'ncU,  tCc.]— In  addition  to  tho  above  Rulos.ot  Cnurt 
several  Orders  in  Council  affecting  tlio  practice  in  tho  lli-h  Couit 
h'lve  been  published  since  tho  J  udicaturo  Acts  camo  into  operation, 
An  ordor,  dated  tho  12th  August,  187.),  contauis  provisions  iis  to 
District  Hegistries  (sn-  p"st,  Ch.  CXXIV.).  An  order,  dated  tli.^ 
'>()th  June,  1884,  contains  reguhitions  as  to  tho  circuits.  Anonki, 
dated  tho  Kith  December,  1880,  provides  for  tho  abolition  ui 
tho  Common  Pleas  and  Exche.iuer  Itivisions  of  tho  High  Unit 
(sec  autc,  p.  0).  An  order,  dated  tho  Vlih  Decomber,  IW.J, 
lengthens  the  sittings  preceding  and  following  tho  Long  A  ncation 

Two  o'rders  of"  tho  Lord  Chancellor,  &c,,  with  the  conwMit  of  tho 
Treasury,  which  will  bo  found  in  tho  Appendix  to  this  work,  contiim 
rcKulations  as  to  Court  icc^.  A  similar  ordor,  dated  tho  21tli  April, 
18< 7  rc'ulates  tho  fees  to  bo  taken  by  oilicial  referees.  A  sumlar 
order,  dated  the  (!th  August,  1880,  regulates  tho  fees  to  bo  taken 
for  soarehes  and  inspections.  c  n,    t    i 

An  order  of  tho  Treasury,  with  tho  concurrcnco  of  tho  Lord 
Chancellor,  dated  July,  1884,  contains  regulations  as  to  the  taking 
of  fees  and  percentages  in  tho  Supremo  Court  by  stamps. 

Maintenance  of  old  7Vom7«re.]— Tho  forms  and  methods  (if  pro- 
ccduro,  which  wore  in  uso  at  tlio  time  of  tho  passing  of  the  JiulicatiiiL' 
Acts  are  expressly  preserved,  and  remain  in  forci>  and  uso  except 
so  far  as  they  are  altered  by,  or  are  inconsistontwith,  tho  new  rules, 


(d)  The  power  to  make  rulr s  cou- 
fpvred  liy  the  G8tli  seot.  of  '.no  .Tud. 
Act,  1«":J,  and  the  schcdi'lo  of  rules 
appeuded  to  that  Act,  were  repealed 
by  tlio  Jud.  Act,  1875,  s.  'li  and 
schud. 

(c)  Independently  of  these  enact- 
ments, the  judges  nave  a  power,  ne- 


cessarily mhcrcnt  in  all  Courts,  to 
mako  rules  for  tho  regulation  of  their 
practice  ;  liarthotomeu'  v.  Cnrttr,  .'5 
C<c.  N.  H.  529.  And  see  Mrn-rts  v. 
Jlam-ock,  1  Dowl.,  N.  S.  320,  per 
I'dtteson,  J.  ■  «."7'  V.  {I'AliimhK.  s 
Dowl.  664. 


by  r.  2,  it  is  provide 


MainUnaucf.  of  old  Proctdure. 


Act  .,r  this  Act  tra,>HicTr  t.  rH,;  ?'^^  '^^>' !''"  l'"""'P"l 
Court  of  A,.p..al  -Hp-.t^V;!,  'l.^lKl^f^i:;-'  j-' [^^  tl.  ..i.l 
r'flU'Mll  order,  or  rtllon  wlintsnnvnr    „,wl  ,.1  •  1  ^    .'  '^'>«toin, 

'aiiUVmrt  of  A.m,„.i   ..„ *;...         "=''^  \    •  f  "i  Justu'o 
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and  tho  saiiU'ourt  of  AppiMil  roMpoctivob    in^.u.h  .  ,,1  fl',     n 
a«cs,  and  for  midland  tf. ,  liko  p  uwiokoh"  .«    ^^  1„  .     '  ,  .^l'", '''° 
wcild  have  been  applinihlo  in  thf^  ^    t,-  ,      "Ss  /  whi'l"t7 

''tnruf:k:^^^;:t';;;:i;t^^^  that 

rre.nM.roc.h,ro\indprJX":tlSi*;'?,;:^;l^(>  ^^      -'^-'  '^^ 
by  r  '  ii  i^^rovidodliJ- 'aVi  '  h'^""'  I"'"vi.ion;  «i  to  actions,  and 

inthosanin  manner  as ^'^wou^^^^^^^^^^  bo  taken  and  mado 

any  Court  in  .vhich  any  proce,    i   i    i-  iJi'   i  ,f  m"  //'"Vf "'  °  "I 
..:ia  have  boon  taken  f /niado  i/fe^Sh      S  pa    ed"f;)'"'' 

As  to  what  amounts  to  an    neonsistuncv  betu-..,>,,  Viir      ^"''  , 
nnil  former  statutes  and  rules,  sooSu    y    7L        nT  7^"' 
the  foniior  Ord.  LV.  (now  Ord   JrKvTZ    i    i  /''"''''■!/  '0-  wboro 
the  old  statutes  as  to  costl  ^  '^  "" "'  ^'"^^^  inconsistent  with 

In  all  cases  Avhoro  no  now  nroeodnm  Ju  ^^«.-;  i   i  i.i 
.u.t  bo  followcl,  and  iu^Sr^tV^hn^w"  n  t^  ?  ?  f^ Tt 

L-  and  that  in  equity,  it  i"  no^.;^driSu  aK^rrafti^^Xh     '  ''"""' 
b  tlie  more  convenient  will  bo  adopted  (/)      'nV/f^}Tl^\^^ 
l;.w  practice,  as  to  tho  course  to  be    do  >  ed  ^^du^^       ?.^'V"'"^°n 
.onces  an  action  without  uuthoritj/  i   Tms     e  n     r. trn  I'tn';?" 
e^uty  practice.    Tho  notice^r^gu^ 

(/)  See  also  Jud.  Act,  1873,  g.  i>;j, 
ante,  p.  5,  which  contains  siniiFar 
limvisioiis  with  rcforenco  to  the  excr- 
ii*c  of  the  jurisdiction  conferred  by 
the  Act.  .Sccijorymr/,  M.K.,  f/ihiit 
titi(ims/iip  Cu.  V.  Coin  III  ere  i 'I  /  yUs 
(;.,8Q   B   D    142,atp.l45:i,e; 

SiJ'fe^"'"^""  ''"'""  ^^^ 
(,'/)  See  per  Jesse/,  M.  R,,   C/iim 
'^^"miip   Co.   V.   Comiiureuil   Ans. 
^  .»Q.  ii.  D.  atp.  145. 

Sli^-  ^"'-  ^'"'  ^«^- J" 

W  See  per  IheH,  L.  J.,  Jacksou  v. 
l^W'M,  8  Q.  B.  D.  474,  at  p.  477. 
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See  also  7.V  ^/„7/,>,  i  q.  b.  -p   -g  . 

Ill  >r  ^ell<  Ciitino  Co.,  30  W.  Ii   64?' 

per  ,les,sel,  M.  I{.  *'' 

(/>■)  See  per  Jtrctf,  L.  J.,  in  J„rl-m,i 

{')  ^eu-/iii/!/ni./i,,.t/,e.Sri(  Gas  Co. 
V.   Anii.i-om,,  13  Ch.  D.   310:   49 

C.  A.,  per  Jexsel,  M.  R. :  cp.  Jaekson 

p  2i3.'  '  ''■''  ^ -■*'-'^'  ^^'  ^■<  "t 

("0  ^'eivbiygeii.by.thc-SeaGasCo. 
V.  Armstrong,  supra. 
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Paet  I. 


Eepeal  of 

statutes  as  to 
practice. 


Acts  of  par- 
liameut  re- 
lating to 
former  Courts, 
&o. 


To  what  pro- 
ceediugs  the 
R.  of  S.  C. 
apply. 


Mules  of  Court. 

Ordors  to  bo  indorsed  on  orders  before  moving  for  attachment,  l)ut 
Avh  ch  was  unnecessary  at  common  law,  was  held  to  bo  unnoces- 
sarv  f »)  On  the  other  hand,  the  Chancery  practice  as  to  dismissing 
an  action  for  want  of  prosecution  pendmg  an  order  for  security  for 

'°l^;n7o?ttfietstatutes  as  to  practice  have  now  been  repoalo.l 
The  principal  statutes  by  which  this  repeal  is  effected  are  the  Civil 

r^ocfduro^Acts  Eopeol  Act,  l^^^^^Vlo^^l'^- t'/a'^  ^^I^^'k 
Court  of  Judicaturo  Officers)  Act,  1870  (42  .C  ^3  ^.  c.  7S,  s  <^ 
+C  St'ituto  Law  llevision  and  Civil  Procedure  Act,  1881  (44  &  lo  1 , 
f  5 ')  tf sSute  Law  Revision  Act,  1883  f46  .t-  47  F  c.  39  ,  and  tj3 
Pt  .uto  Law  Revision  and  Civil  rrocoduro  Act,  1883  (46  &  4  /  T .  cm. 
i;  those  statutes,  it  is  provided  that  the  repeal  eflected  by  them 
shall  not  affect,  inter  alia,  any  priuciplo  or  rule  ot  l^w  or  eamty 
csUbUshed  by  or  under  tlio  repealed  enactments  (j;).  A  practic.. 
est'  bli-hcdby  or  under  one  of  the  repealed  statutes  not  inconsisteut 
with  the  now  rules,  is  not  affected  by  the  repeal  (^V 

By  5'S«'''=  ^^ct,  1873,  s.  70,  "AH  Acts  of  Parhament  rokting 
to  the  several  Courts  and  judges,  whose  jurisdiction  is  hereby  trans- 
ferred to  the  said  High  Court  of  Jus  ice  and  the  said  Court  ot 
AppcHil  respectively,  or  wherein  any  of  such  Cour  s  or  luuges  «re 
mentioned  or  rofei4ed  to,  shall  be  construed  and  take  eltoct,  «o  ,ar 
S  relates  to  anything  dono  or  to  bo  done  a  tor  the  commenccnien 
of  this  Act,  as  if  the  said  High  Court  of  Justice  or  ho  said  (.om.ot 
AVpeal,  and  the  judges  thereof  respective  y,  as  the  case  mavL,., 
h'cl  been  named  therein  instead  of  such  Courts  or  judges  whoso 
iurisdiction  is  so  transferred  respectively ;   and  m  all  cases  not 
horebv  expressly  provided  for  m  which,  under  any  such  Act  tlio 
concurrence  or  tlio  advico  or  consent  ot  tho  judge  or  ann;%S 
or  of  any  number  of  tho  judges,  of  any  one  or  more  o   the  L.mrts 
whoso  jurisdiction  is  hereby  transferred  to  the  High  Umrt  «t 
Justice  is  made  necessn.ry  to  tho  exercise  of  any  power  or  authority 
capable  of  being  exercised  after  tho  commencement  ot  tins  Act, 
such  power  or  afithority  may  be  exercised  by  and  with  tho  concur- 
rence, advico,  or  consent  of  tho  same  or  a  like  number  ot  jtulges  ot 
the  said  High  Court  of  Justice;  and  all  general  and  other  connnis- 
sons?  issued  under  the  Acts  relating  to  the  Central  Crii.unair  oi.it 
01  otherwise,  by  virtu,  whereof  any  judges  of  any  ot  tho  Courts 
whoso  iurisdiction  is  so  transferred  may,  at  the  commencement  ot 
S  Act,  bo  omp.    -ered  to  try,  hear,  or  detei;mine  any  causos  or 
matters    criminal  or  civil,  shall  remam  and  bo  in  full  force  and 
Xct,  unliss  and  until  they  shall  respectively  be  m  due  cour=e  ot 
law  revoked  or  altered"  (r). 

oivhat  Proceedings  the  Rules  «pp?2/.]-Tlio  Rules  of  tho  Supremo 
Cou?t!  1883,  apply  to  all  civil  actions  in  the  Queen's  Bench  Division. 


)  Thomiis  V.  raliu,  supra.  See 
now  Orel.  XLI.  r.  5,  post,  Ch.  LXX. 

(o)  La  Umnqc  v.  M'Andrcw,  4 
Q.  B.D.  210;  48  L.  J.,  Q.  B.  31o. 

(p)  See  ^or  iniHams,  J.,  Ihe 
LoniL),  Scottish  I'mimnent  Jkmjit 
Society  V.  CAoWr-  12  Q.  U.  D.  at 
p.  4.59  ;  50  L.  T.  at  p.  267, 


(7)  Per  Miithcw  and  D(i<i,  JJ., 
Bc(j.  V.  Jimtices  of  I'irc/iill,  51  L.  T. 
at  p.  205.  ^      , 

()•)  See  rmllfi/  v.  Camphmm, 
lOCh.D.  550,  552;  Morrisv.  Iiifilitim, 
13  Ch.  D.  338:  Jimlire  v.  Mcm'j 
Steel  mtd  Iron  C».,  1  C.  r.D.afa: 
25  W.  11.  055  :  Vommissmen  vj 
Sewers  v.  Gellatli/,  24  W.  R.  lOoH. 
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Chap.  XI. 

Exclusion  of 
criminal  pro- 
ceedings, 
Crown  and 
revenue  side. 


Application  of 
certain  rules  to 
proceedings  on 
Crown  and 
icvenuo  side. 

i  audamus, 
prohibition, 
and  quo  war- 
ranto. 


Rules  of  Court. 

?/  ^'•^-  f/^^i^,  »'•  1'  "  S^il'Ject  to  tho  rrovisions  of  this  Order, 
nothing  111  these  Eules,  save  as  expressly  provided,  shall  affect  the 
procedure  or  practice  m  any  of  the  following  causes  or  matters  •— 

(a.)  Crnnmal  proceedings ; 

(b.)  Proceedings  on  tho  Crown  side  of  the  Queen's  Bench 
Division ; 

(c.)  Proceedings  on  tho  Ecvenue  side  of  tho  Queen's  Bench 
Division  ; 

(.1.)  Proccodings  for  Divorce  or  other  Matrimonial  Causes." 

Uy  Orel.  LXVIII.  r.  2  "The  following  orders  shall,  as  far  as 
they  are  apphcnble  app  y  to  all  civil  proceedings  on  tlio  Crown 
6ido  of  the  Queen  s  Bench  Division,  including  mandamus  and  pro- 
hibition, and  also  to  quo  warranto,  and  to  all  proceedings  on  the 
Eovenuo   ide  of  the  said  Division  :  namelv,— 

(a.)  Ord.  XXVIII.  (Amendment) : 

(b.)  Ord.  XXXIV.  (Special  case) : 

(c.)  Ord.  XXXVIII.  (Affidavits)  : 

(d.)  Ord.  LII.  (Motions) ; 

(e.)  Ord.  LVIII.  (Appeals)  ; 

(f.)  Ord.  LXIV.  (Time); 

(g.)  Ord.  LXV.  (Costs) ; 

(h.)  Ord.  LXVI.  (Notices,  &c.); 

(i.)   Ord.  LXX.  (Non-compliance); 

Provided,  that  Ord.  LVIII.  shall  not  apply  to  quo  warranto." 

By  the  Judicature  Act,  1884  (47  &  48  V.  c.  61),  s.  15,  "Proceedings  n,,.  , 
iu  quo  warranto  shall  bo  deeiLl  to  be  civil  proceedings.  wSr  ?^L^^o'!'''' 
for  tho  purposes  of  appeal  or  otherwise."  ceedin^ 

Interpretation  Clause  in  the  Judicature  Ads.l—By  Jndirature  id    Tnfov«..+  ♦• 
18:3,  a,  100,  "  In  the  construction  of  this  Ac<  unLs  theJe  S  an?!  S*S  «.'" 
thing  in  the  subject  or  context  repugnant  thereto,  the  several 
wds  hereinafter  mentioned  shall  have,  or  include,  tho  meanings 
following  (that  is  to  say) :  ° 

|Lord  ChancoUor '  shall  include  Lord  Keeper  of  tho  Great  Seal. 

'The  High  Coui-tof  Chancery'  shall  include  tho  Lord  Chan- 
cellor. 

'The  Court  of  Appeal  in  Chancery  '  shall  include  the  Lord  Chan= 
cellor  as  a  judge  on  rehearing  or  appeal. 

'  London  Court  of  Banliruptcy '  nhall  include  the  chief  ludce  in 
bankruptcy.  j     &      ^ 

'The  Treasury'  shall  mean  tho  commissioners  of  her  Maiestv's 
treasury  for  the  time  being,  or  any  two  of  them. 

'  Eules  of  Court '  shall  include  forms. 

'Cause'  shall  include  any  action,  suit,  or  other  original  nro- 
ceeding  between  a  plaintiff  and  a  defendant,  and  any 
criminal  proceeding  by  tho  Crown.  ^ 

'  Suit '  shall  include  action. 

'Action'  shaU  mean  a  civil  proceeding  commenced  by  writ  or 
m  such  other  manner  as  may  bo  proscribed  by  lluh's  of 
Court;  and  shall  not  include  a  criminal  proceeding    y  the 


LiiL,^posi°™'°'^  °*  ^^^  *®''*'°°  "PP^y  *°  ^^^  ^-  "*  ®-  C-    See  Ord. 
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Past  I. 


Interpretation  Clause. 

'Plaintiff'  shall  include  every  person  asking  any  reUef  (other- 

. „ige  than  by  way  of  counterclaim  as  a  defendaDt)  against 

anv  other  person  by  any  foi-m  of  proceeding,  whether  tlw 
same  bo  taken  by  action,  suit,  petition,  motion,  summons, 
or  otherwise.  ,.      . 

'  Petitioner '  shall  include  every  person  making  any  application 
to  the  Court,  either  by  petition,  motion,  or  summons, 
othei-wise  than  as  against  any  defendant. 

'  Defendant '  shall  include  every  person  served  with  any  writ  ot 
summons  or  process,  or  served  with  notice  oi,  or  entitled  to 
attend  any  proceedings. 

'  Party '  nhall  include  every  person  served  with  notice  of  or 
attending   any  proceeding,  although  not   named   on   tho 

'  Matter '  shall  include  every  proceeding  in  tho  Cmu-t  not  in  a 

'  Pleadin"'  shall  include  any  petition  or  summons,  and  also  shall 
include  tho  statements  in  writing  of  tho  claim  or  demaiul  of 
any  plaintiff,  and  of  tho  defence  of  any  defendant  thereto, 
and  of  the  reply  of  the  plaintiff  to  any  counterclaim  ot  a 
defendant. 

'  Judgment '  shall  include  decree. 

'  Order '  shall  include  rule.  ,    l  l  i.        ^    ^ 

'  Oath '  shall  include  solemn  affirmation  and  statutory  dcclara- 

•  Crown 'cases  reserved'  shall  mean  such  questions  of  law  re- 
served in  criminal  trials  as  are  mentioned  in  tho  Act  ot  tho 
eleventh  and  twelfth  years  of  her  Majesty's  reign,  chapter 
seventy-eight.  ^        ,  v        u 

'  Pension '  shall  include  retirement  and  superannuation  allow- 

'  Existing'  shall  mean  existin|^^  at  tho  time  appointed  for  tbe 
commoncemont  of  this  Act. ' 

T  *        +„f..        Interpretation   Order    in  the  li.   of  S.    Cl-By  li.   of  S.   C., 

orS£       Ord  LXXI.  r.  1,  "The  provisions  of  the  100th  section  of  tho  pnu- 

E.  of  S.  C.         cipal  Act  shall  apply  to  these  rules.  ,       ^,         .  ,,  .      . 

In  tho  construction  of  these  rules,  unless  there  is  anytlung  in 

the  subio. '  or  context  repugnant  thereto,  the  several  words  herein- 

after  mentioned  or  referred  to  shall  have  or  includo  tho  meanings 

^°^'^Sigmating  summons '  nieans  a  summons  by  which  proceed- 
fngs  are  commenced  without  writ. 
«  Person '  includes  a  body  corporate  or  politic.  ,  ,•      , 

'  Probate  actions'  include  actions  and  other  matters  relating  to 
tho  grant  or  recall  of  probate  or  of  letters  of  administration 
other  than  common  form  business. 
'  Proper  officer '  moans  an  officer  to  be  ascertained  ap  follows  :- 
(a  )  Where  any  duty  to  be  discharged  under  tho  Acts  or 
thcsG  rules  is  a  duty  which  has  horctoforo  been 
discharged  by  any  o'fficer,  such  officer  shall  con- 
tiiiuo  to  bo  tho  proper  otlicor  to  discharge  tho  same. 
lb  '■  Where  any  n^ v.-  dutv  is  under  the  Acts  or  tlieso  rnles  to 
"''      bo  discharged,  tlio  proper  officer  to  dischargo  the 
same  shall  bo  such  officer  as  may  from  time  to  time 


Interpretation  Olame. 


205 


•  unuor 


be  directed  to  discharge  the  same,  iu  the  case  of  an      Chap.  XI. 

otfacer  of  the  Supreme  Court,  or  the  High  Court  of  ■ 

Justice,  or  the  Court  of  Appeal,  not  attached  to  any 
Division,  by  the  Lord  Chancellor,  and  in  the  case  of 
an  officer  attached  to  any  Division,  by  the  President 
ot  the  Division,  and  m  the  case  of  an  olficer  attacliod 
.-.r  i  .  to  ^^y  judge,  by  such  jud-e. 
Master  means  a  Muster  of  the  Supremo  Court  of  Judicature. 

"^"roTdorcS  the  czr""  "■  """•^°^^"  ^^^^^^^^^^^  ^^  -  ^^ 

'  Taxing  officer '  means  Taxing  Master  in  the  Chancery  Division 

to  bo  taxed  in  the  other  Divisions  rospectivelv 
'  ^^"^gjg';"!''^^  ^"^^ '  "^'^'"is  the  Supreme  Court  of  Judicature  Act,         - ' 

'The  Acts' means  the  Supreme  Court  of  Judicature  Acts,  1873 
to  18.9,  the  Appellate  Jurisdiction  Act,  187G,  and  the 
Supremo  Court  of  Judicature  Act,  1881 

'^"'"'ofjudStmr'''''*^''  ^'"''^'■''^  ^^'^""^  *^^  Supreme  Court 
By  r.  2,  "In  these  rules,  unless  repugnant  to  the  context,  the 

mission  those  rules  shall  operate  as  if  wherever  the  words  '  Loi^d  Chancelloi  or 
IkuceUor   are  used,  tne  words  'Lord  Chief  Justice  of  En-land'  Chief  Justice, 
^ereused;  and  during  the  period  of  any  vacancy  in  the  office  of 
Lord  Clnef  Justice  ot  England,  as  if  wherever  the  words  '  Lord 
Uief  Justice  of  England'  are  used  the  words  '  Lord  Chancellor' 
wore  used.  iwnui 
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PAET   II. 


MATTEES  PRELIMINARY  TO  THE  COMMENCEMENT  OF 

AN  ACTION. 

[_As  to  Demand  of  Copy  Warrant  in  Actions  against 
Constables,  etc.,  see  post,  Vol.  2,  Ch.  A'C/.] 


CH.VPTER  XII. 


NOTICE     OF     ACTION. 


In  ordinary  cases  no  notice  of  action  is  necessaiy ;  ''^'i.t  it  is  visual 
and  courteous  to  give  some  notice  to  a  person,  or,  v.  i''l  events,  to 
send  him  the  usual  solicitor's  letter  before  commo;j  ng  an  action 
against  him.  By  several  statutes  notice  of  action  is  ojiuircd  to  l)o 
given  before  bringing  an  action  for  anything  done  \u)  in  pursuance 
of  them.  Magistrates  and  many  public  officers  are  entitled  to 
notice  of  action  for  anything  dono'by  them  in  the  execution  ri  tlieir 
office  (6). 

The  provision  for  uoticG  of  action  is  intended  for  the  protection 
of  persons  who  Una  fide,  mean  to  discharge  their  duty ;  and  tho 
Court  will  consequently  so  interpret  it  as  to  stive  harmless  [ill 
persons  who  act  illegally,  under  tho  honest  belief  that  tliey  iiro 
authorized  in  what  they  do  by  act  of  parliament,  whether  tho  eiror 
complained  of  has  bceri  committed  in  respect  of  time,  place  or  cir- 
cumstance (c).  If  a  person  does  an  act  or  exercises  an  authority, 
honestly  believing  in  a  state  of  facts  which,  had  it  existed,  would 
have  justified  his  so  doing  (d),  ho  is  within  the  -nrovision  of  a  statute 
entitling  him  to  notice,  although  ho  may  havo  acted  illejialjy  ov 
exceeded  his  authority  («;) ;  and  this  without  reference  to  the  reason- 


((?)  As  to  a  nonfeazance  being  tiu 
act  done,  see  post,  p.  208. 

(A)  See  the  various  titles  in  tho 
Index. 

((•)  Per  ParU,  B.,  in  Jones  v. 
Goodaij,  9  M.  &  W.  743  ;  and  llnghcs 
V.  Buckland,  15  M.  &  W.  31G ;  and 

i)er  lihiekburn,  J.,  in  Sebxcs  v.  Judge, 
..  K.,  0  Q.  D.  721;  40  L.  J.,  Q.  B. 
287. 

(d)  Per  Coekbm-n,  C.  J.,  in  Grijith 
v.  r»i//(/r,  2C.  P.  D.  atp.  201. 


(e)  Roberts  v.  0:  '  ■  .  &  C. 
769;  33L.,T.,Exch-  .  J  ■  ■:  /v. 
Senesehal,  13  C.  B.  \.S.  •<■,.;  ulL. 
J.,  C.  P.  43  :  Jh.iinn  .  .  Gm,  Si 
L.  J.,  Q.  B.  91 :  Hentti  v.  Bnmr, 
15  C.  B.,  N.  r.  803  :  limileii  v.  Al- 
dred,  lOL.  T.,  -•.'  S.  !}i:i:  Cox  v.  IMil, 
13  Q.  B.  558.  Aine  \.  Jum/iiil,  10 
Q.  B.  143  :  Selmes  v.  Judge,  iibi  sup.: 
pvr  IVdles,  J.,  WUIwns  v.  /V«W;)«, 
L.  B.,  1  0.  P.  at  p.  74 ;  see  Rose.  Ev. 
13tli  ed.  1183. 


II 


Notice  of  Action, 

ableness  of  such  belief  (/),  provided  there  bo  some  facts  upon 
which  it  could  bo  grounded,  and  that  it  was  not  mere  guess  work  or 
suspicion  (fif).  The  belief,  however,  must  be  in  a  state  of  facts, 
which  had  it  existed  would  have  justified  the  act  (/*). 

As  a  general  rulo  it  may  bo  laid  down  that  a  public  officer  or 
other  person  is  not  eutitled  to  notice  of  action  unless  he  hand  fide 
believed  that  the  act  complained  of  was  done  by  him  in  the  exe- 
cution of  his  duty,  or  in  pursuance  of  the  statute  reriuirir  g  notice  of 
action  {i).  Thequestion  of  bona  fides  is  generally  for  the  jury  {j), 
\Winy  the  act  in  question  has  not  boon  done  by  a  person  in  the 
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iipanity  of  a  justice,  and  cannot  bo  referred  to  that  character,  ho  is 
„ot  entitled  to  notice  of  action  as  a  justice  (/.•).  Thus,  it  is  not  re- 
quired in  an  action  against  a  justice  for  not  being  duly  quai;{iod(/). 
A  person  is  not  entitled  to  notice  of  action  as  a  justice  or  constable 
Ijctauso  ho  bond  fide  believed  ho  was  such,  when  ho  was  not  so  {m). 


(/■)  Chambcflabi  v.  Kok/,  L.  R.,  6 
C.  P.  174  ;  40  L.  J.,  C.  P.  273 :  Booth 
x.Vlin',  10  C.B.827:  Ihadv.  Cokcr. 
1311850;  22  L.  J.,  C.  P.  201:  Joiica 
v.iAoHY//,  29L.  J.,Exch.  19. 

(d)  Inte  V.  Jl/trt,  L.  U.,  3  C.  P. 
Sh  37L.  J.,  C.  P.  167,  as  cxpliiiucd 
ill  Chamhirlain  v.  King,  abi  sup. 

(/()  liuwnhuj  V.  (Japcl,  L.  E.,  2  C. 
P.-lGl;  3(3  L.  J.,  M.  C.  07:  ('<oiii  v. 
rUpjkrtuii,  10  Ad.  &  El.  582:  I.e,  tc 
V.  Jtini.  ubi  sup. :  O'rijfif//  v.  Tai/lur, 
2C.  1'.  D.  194;  40  L.  J.,  C.  P.'l52: 
Amw  V.  JobKoii,  13  Cox,  C.  C.  025; 

i:l.j.,m.  C.  67. 

(i)  ]lmt/i  V.  C/ive,  20  L.  J.,  C.  P. 
loll  Head  V.  (Mo;  22  L.  J..  C.  P. 
201 :  ll'/idc  V.  Morris,  21  L.  J.,  C.  P. 
ls5:  Smdh  v.  Jfopptr,  9  Q.  B.  1005. 
SceA'iHC  V.  l-Wcrslud,  10  Q.  B.  143: 
Ihath  V.  Brcivir,  15  C.  P.,  N.  S. 
S03:  Sdnu's  v.  Judge,  ante,  n.  (c) : 
Jl'liilmmi  V.  I'carson,  37  L.  J.,  C.  P. 
lili.  As  to  a  party  boiug  protected 
wlim  ho  had  no  reasonable  grouuds 
for tlie belief,  see  supra,  notes  ( /"),  {ij) 
aud  (/O.  and  Allen  v.  I'rccee,  24  L,  J., 
rx.ii:  JliriiKiiiii  V.  Si>iesc/inf,l'iC.  B., 
X.S.392;  a2L.  J.,C.P.43:  JJoini- 
(lij V. (.'ajkl,  ubi  supra,  n.  (//).  As  to 
a  iiarty  being  t-ntitlcd  to  notice  of 
adiouwhou  be  has  acted  maliciously, 
see ,((•/««(/  V.  B/dkr,  1  Ex.  837:  A'irbij 
wfiimim)!,  22  L.  J.,  M.  C.  1G5. 

(,/)  Hir.ddiiw  V.  Grorc,  3  Q.  B. 
%:  Vox  V.  Ihid,  13  Q.  B.  658:  J  lorn 
V.  Thrnhurouiih,  3 Ex.  846  :  Joins  v. 
ilmU,  29  L.'J.,  Ex.  19  :  lloberts  v. 
flrdiard,  33  L.  J.,  Ex.  C5,  where,  per 
VUl'mus,  J.:  "The  result  of  the 
cases  bearing  upon  this  point  is,  that 
when  the  cpiestion  is  whether  a  de- 
fcudant  is  entitled  to  notice  of  action 
umlii'  an  Act  of  Parliament  of  tliis 
nature  (24  &  25  V.  c.  96,  s.  103,  an 


enactment  as  to  arresting  persons 
fouled  committing  certain  offences, 
such  as  larceny,  &c.),  the  proper 
way  of  leaving  the  ([uestiou  to  tho 
jury  is  to  ask  tliem,  '  Did  tlio  defen- 
dant himself  believe  in  tho  oxisteuco 
of  those  facts,  which,  ix  they  had 
existed,  would  have  afforded  a  justi- 
fication for  tho  arrest  under  the  sta- 
tute:'" Lecte  V.  Hart,  ubi  supra, 
n.  (//) :  Griffith  v.  TagJnr,  ubi  supra, 
n.  (/().  See  Kirbg  v.  Simpson,  23  L. 
J.,  M.  C.  165,  where  it  was  lield  that 
it  was  for  the  j  dgo  to  decide,  in  an 
action  against  a  magistrate,  whether 
notice  of  action  was  necessary,  and 
that  the  jury  were  not  to  detennine 
tlio  question  of  bona  fides.  In  tire 
absence  of  proof  to  the  contrary,  it 
will  generally  be  assumed  tliat  tho 
party  acted  boii<i  fide.  See  Wiilhev 
V.  Nottingham  Beard  of  Guardians, 
28  L.  T.  308. 

(/.)  James  v.  Saunders,  10  Bing. 
429  ;  4  M.  &  Se.  316. 

(/)  Wright  V.  Ilorton,  Holt.  468. 
See  Morgan  v.  I'alnur,  2  B.  &  C. 
729,  where  a  magistrate  illegally  ex- 
acted a  fee. 

(w)  ^'x  Copland v.rcircn,  8 Moore, 
400;  1  Biiig.3C9:  Jones  \.  Williams, 
3  B.  &  C.  762;  6  D.  &K.  654:  Jfughes 
V.  Biieliand,  15  JI.  &  W.  350,  per 
I'arhe,  B. :  Lidster  v.  Borrow,  9  A. 
&  E.  654,  where  the  defendant 
thought  he  was  entitled  to  act  as 
gamekeeper :  J)oast  v.  Slater,  10  B. 
&  S.  400;  38  L.  J.,  Q.  B.  159: 
Williams  v.  GoMing,  ii5  L.  J.,  0.  P. 
1,  a  case  us  to  tlie  meaning  of  "other 
person  "  in  tlie  Metropolitan  Building 
Act,  1855 :  Stringer  v.  Barher,  W.  N. 
1879.  127.  where' it  was  hebl  thot  the 
Public  Health  Act,  1876,  s.  264,  does 
not  entitle  a  contractor  employed  by 
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OmiBsion  may 
be  an  act  done, 


Notice  of  Action. 

Tlio  riglit  to  notice  of  i-,<-,tion  given  to  constabl-*  by  tho  stat.  \  .(•  2 
ir  4  c  41   s.  19,  extends  to  constables  uppointod  under    he  2  .{•  ,J 
Fchi  but  it  does  not  ...pply  to  constables  actui^j  under  ti^;-  Piovi- 
sim  s  of  any  subse^iuent  statute  («)•     ^'' b.vvo  trustee,  ire  entitk,!  ,, 
See  of  altion  under  an  ,\ '-t  of  l\u.!..a;uent,  they  are  entitlrd  t. 
sue     no  ieo  if  tbey  are  trustees  de   laou)(oV     A  surveyor  M  tbo 
hS  ways  infonnaliy  appointed,  who  act.  d  horjide,  -,v.s  held  ou- 
tiUed  to  n,.tico  of  action  und.  ••  the  Ilighv,ay8  Act^  /.).     NVhcro nu 
action  was  brou,: at  against  tne  servant  o    a  person  ^vho  io„.  .Ve 
Svod  himself  to  b"e  the  owner  of  a  fishery,  an.!   uxd  re.^nnaUo 
Sounds  lor  such  belief,  but  who  was  not  so,  tor  an  ,>  .t  wlucl^  -  oul, 
W  b-'on  instifi..!  under  the  V  &  8  O.  4   c  29,  :    6U.h  p..r.ou  hud 
El  such'-:  -vi.er,  and  live  Act  gave  protection  to  any  person  lur 
aSihln,^  doue  in  pursuance  of  it ;  it  was  held  that  the  deLn-lant 
was  em  u  .1  to  notic.  of  action  (7).     In  oix  er  to  entitle  a  puity  to 
,,X(  '.^'  >.'liou  it  i.  not  necessary  that,  at  the  tin; .  of  the  act  cmn- 
ShI  uf,  ho  shotdd  have  known  of  the  statute  reaumug  tlio 
notice  (r^.     If  a  party  make  a  wrongful  distress  foe  cwo  can.es,  lor 
oneofVhich  he  Is  entitled  to  notice  of  action  h.v.ay  bo  si^diu 
respect  (if  the  other  without  giving  him  notice  oi  ad,  .n  s).    AMiuro 
the  bailiff  of  a  County  Court,  under  a  warrant  aga.'ist  the  ^'ood< 
of  A.,  by  mistake  takes  those  of  B.,  this  is  an  act  aone  m  pur- 
suance of  the  Act  which  entitles  the  bailiff  to  notice  of  action  ((,, 
'Pho  notice  mr"  bo  necessary  notwithstanding  the  a.  uon  Lc  ior 
ne^lieence  (u       . .  is  not  necessary  in  an  action  ot  replevin (.,),    A 
raSwav  coinimny  sued  for  default  of  duty  as  common  carrier,  wire 
held  not  to  be  entitled  to  notice  of  action  as  not  being  sued  tor 
anything  done  or  omitted  to  be  done  in  pursuance  of  their  act  or  lu 
the  execution  of  the  powers  and  authorities  given  byit(//).    But 
in  an  action  to  recover  back  excessive  charges  for  the  currn.ge 
of  goods,  a  railway  company  were  held  to  bo  entitled  to  such 

''''^An  omission  to  do  something  which  ought  to  be  done  iu  order  to 


a  local  board  to  notice.  As  to  the 
meaumg  of  "person"  in  Acts  re- 
auirins  notice  of  action,  see  Uiion 
kteamship  Co.  of  New  /eahrmi 
Limited  V.  Melbourne  Jlarboio- Trust 
Commissioners,  9  App.  Cas.  dbo  ;  06 
L.  J.,  P.  C.  39;  60L.  T.  C3(. 

V«V  BrysoH  v.  Russell,  51  L.  T.  90, 
so  held  under  the  Contagious  Diseases 
(Animals)  Act,  1878.  ,   ,.  -^    v, 

(0)  Jlwjhes  V.  Bia'Mand,  lo  M.  & 
W  35G,  per  Farke,  B.  :  Braham  v. 
Watkms,  16  M.  &  W.  77,  where  a 
bailil^  defccto  was  held  to  bo  entitled 
to  notice  of  1. 1"  u.  ,  -  nr  p, 

(p)  Uuqg  ■  ■  Waydneu,  I0M.& 
W    357.    «»-       ■  :«'■?'■  V-  Jiorroiv,  9 

A.  &E.  Cut.  J  IK  nr    .<;. 

(,/)  Hughes  v.  Buckland,  15  M.  i, 
W.  346:  Allen  v,  Preece,  2i  Jj.J., 
.  Howell,  29L.  J.,  Ex. 


Jones  ^ 


gan,  1  Jur.,  N.  S.  1051.  A  person 
is  entitled  to  notice  if  he  kmd  Jiik 
believes  that  he  is  acting  uuder  sonio 
law,  tliough  he  did  not  know  tlic 
particular  ena^itment:  Xonconi!  v. 
I'itt,  5  H.  &  N.  801 ;  2!)  L.  J.,  Ex. 
127  :  Head  v.  Co/cer,  ubi  sup. :  iV,'»i(« 
V.  Judge,  ubi  sup. 

(,s)  'Lamont\.  Soutludl,  5M.  &W' 
416. 

(0  Burling  v.  Hu:leij,  11  L,J,, 
Ex.  V,58. 

(m)  Mason  v.  7:.,r  i  "ad  Impmc- 
ment  Commission-:-.-  ii.kH.V.; 
29  L.  J.,  Ex.  467  '  avu  v.  Ctirhng, 
8  Q.  B  M-  '  *Mum  v.  TkrsI, 
L.  K.,  2C  I',  if  (J. 

(x)  G(>  ■  \.  MMthews,  4  B.  &  S. 
42.1,  Ex.  !.  fi 

(«)  Carims.  Zondon and Srightou 
R  Co.,  5  6. 1!   ' ! 7 :   Pidiiierv.  Grml 


19 


(r)  Read  v.  Coker,  13  C.  B.  850 


/; 


ifiCiiGri 


"  W.  749. 


22  L.  J.,  C.  r.  201 :  Danvers  v 


Mor- 


(z)  Kent  V.  Gi-'i  i'  ester  11 M.  Co., 
1  C.  B.  714. 
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Notke  of  Action. 

!h-'  complote  performance  of  a  duty  imposed  on  a  puMic  body 
un.-,.A'  an  Act  ot  i'urhumont,  or  the  continuing  to  loavo  aiiy  3 
du  V  unpertornicd,  amounts  to  "  an  act  done  or  intended  to  bo  dore^ 
wi  Ln  the  moaning  of  a  clause  requiring  a  notice  of  action  («) 

Ihe  necessity  ot  giving  notice  of  action  is  not  in  gonorar limited 
to  act.'  ns  tor  tor  s.  Thus  notice  of  atstion  nuist  be  given  to  a  S- 
piko  collector  betore  an  action  to  recover  back  monly  bond  fide  hni 

PiiLl-c  Health  Act,  187o,  notice  is  required  before  commencing  an 
acnon  to  recover  back  money  paid  under  a  mistaken  belief  that 
a.  statute  rendered  the  plaintiff  liable  to  make  the  payment  (c) 
But  it  IS  not  in  general  necessary  to  give  a  notice  of  action  before 

""t'ffl'n^f'i?  '^  ""r"  'P"^'^'  contract  (^).  Where  a  local  Act 
directed  that  the  guardians,  &c.  of  a  parish  should  bo  sued  in  the 
i,ime  of  their  vestry  clerk,  and  required  notice  to  be  given  of  any 
ac  ion  lor  anything  done  in  pursuance  of  the  Act,  it  was  held  that 
rioico  was  not  necessary  m  .-m  action  for  work  and  labour (e) 
\\lien  the  principal  roiet  sought  is  an  injunction,  the  notice  is  not 
necessary  oven  though  damage    be    also    sought    as   subsidiary 

The  notice  required  by  sect.  2G4  of  the  Public  Health  Act   1875 
13  not  necessary  m  an  action  for  recovery  of  land  (7) 

A  tender  of  amends  by  a  magistrate  or  any  other  act  done 
ni?/*)    '^  ^""^^'^         necessity  of  serving  or  proving  the 


soo 
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Not  limited  to 
actions  for 
torts. 


When  injunc- 
tion claimed. 

Action  for 
recovery  of 
land. 

Waiver  of. 


[a)  JoUiffix.  Wallusey  Local  Board, 
L,  K.,  9  C.  P.  02  ,  43  L.  J.  C.  P.  41  • 
Wtlmn  V.  Mayur,   S;c.   of   Halifax, 
L,R.,3  Ex.  114;  37  L.'J.,  Ex.44 ' 
,'.-(.'«  V.  Taijhr,  21  L.  J.,  Ex.  31: 
Shiiehard  v.  Bramble,  3  M.  &  Sel. 
131:  Atkim  v.  Baiiwell,  3  East,  92: 
IkUand    v.    Korthwich     llitihwaii 
*.«•,/,  31  L.  T.  137.    See  D'arin  v 
Ming,  10  Jur.  6D,  287 ;  15  L.  -T., 
Q.  B.  oC,  an  action  against  a  sur- 
vfvorof  the  highways  tor  permitting 
gravel  to  remain    on   a   highway, 
whereby  plaintiiT  was  injured.  Jlanl- 
Vitk  V.  Moss,   'i  H.  <Sc  N.   136 ;  31 
L.  J.,  Ex.  30j,   an   action   against 
such  a  surveyor  for  erecting  weigh - 
ing-machiaes  on  the  highway.  J^'ew- 
fe-v.i7fo,21  L.  J.,  Q.  B.  337,  un 
action  aga.nst  a  contractor  employed 
lya  local  board  of  liealth.    I'oulxum 
y-Tlnrst,  L,  11.,  2  C.   P.  449;  36 
L  J.,  C.   P.  225.    See   Jfason  v. 
Menheml    Improvement    Commis- 
iii-M)*,  29  L.  J.,  Ex.  407,  where  im- 
provement commissioners   sued   for 
M  injury  "-used  by  negligpitce  of 
liicir  servants  were  held  to  bo  entitled 
to  notice  of  action  under  their  Act  of 
larliaraent.    See  Cobbetl  v.  Warner, 
-■■f-  -T.,  Ex.  II,  where,  upon  Vm 
construction  of  an  Act  of  Parliament, 

C.A.P.— vol,.  I, 


it  was  held  that  the  omission  to  give 
notice  of  action  barred  not  merelv 
the  plaintitt's  right  to  costs,  but  his 
right  ot  action  altogether. 

{>>)  irahr/ioasc  V.  A'eoi,  iB  &C 
211 :  ^jlmcsy  Jndffe,  L.  K.,  C  Q.  B. 
Ul.    See  Jfallacc  v.  Smith,  5  East, 

(c^  md/andJi.  Co.y.  Withington 
Local  Board,  C.  A.,  11  Q.  B.  D.  788  ; 
52L  J,  Q.B.  689;  49L.  T.  489. 

((/)  Danes  V.  The  Mayor,  Alder- 
men and  Bunjesses  of  Swansea,   22 
L    J     Ex.  297:  Midland  IL   cL  v 
h  ithington  local  Board,  U  Q.  B  d' 
788,  per  Brett,,  M.  R.,  at  p.  794. 

(o  Fletcher  v.  Greenwood,  4  Dowl 
106. 

(/)  Flower  Y.  Local  Board  of  Low 
Ley  ton,  0  Ch.  D.  347  ;  46  L.  J.,  Ch. 

l^oardoj  Works  L.  R.,  20  Eq.  626'; 
44  L.  J.,  Ch.  515:  Bakery.  Ourpora- 
tion  cj  Wisbcach,  W.  N.  1877,  u6. 

, ,  \'('  i'""l^-  '^'"l/or,  'V<'.  of  Margate, 
11  Q.  B.  D.  299:  S.  C.  nom.  Bolder 

n  n  '7?,"'  *''•  "■^'  -^^"''ffcte,  52  L.  J., 
vj*  -ti.  71 1  < 

(,h)  Martins  Y.  XTpcher,  3Q.  B.  662. 
See  Jones  v.  Nivholls,  2  D.  &  L.  425  ■ 
13M.  &W.361.  «J^.  t..o, 


I      t  i 


111 


■     : 

1     '  Irk     ' 
!         1  i  ih 

1 

■    .\\    ■           '; 

1 

i 

■   I 

1  '         ^ 

^ 

'        '•   ■'.  I   i 

i  \\ 

"  il 

1 

1.11 


, '  1,- 

i 

il 

1 

I            i 

\] 


ti^J 


210 

Pabt  II. 

By  whom  to 
be  given. 


To  whom  to 
be  given. 


Length  of 
notice. 


Form  of 

notice  (<?) . 


Kutice  of  Action, 

Tho  intended  plaintiff  shoul.l  give  tl..'  notice.  Sometim(.H  tbo 
BtatuLrZiinnKtho  notice  all..ws  it  to  l.o  given  by  a  solicitor  ,,j 
tva^!r^tlnhlh.haU.  Whore  a  notice  of  action  ^N-as  givea  on 
behalf  of  two,  one  of  whom  was  dead,  and  the  action  was  brought 
in  ho  name  o  the  other,  tho  Court  held  the  notice  insufRc  ont  „ 
Where  a  statute  rciuired  a  notice  of  action  to  be  given  "by  tho 
attorney  or  agent  of  tho  pavty,"  it  was  held  that  a  notice  ot  a.tion 
Sit  1)0  given  by  the  {.rochein  amy  of  an  infant,  although  ho 
mi^'ht  not  bo  tho  prochein  amy  on  the  record  (  ). 

The  notice  should  bo  given  to  the  intended  dcfondunt,  or,  it  it  h 
intended  to  make  more  than  (,no  person  defendant  in  the  action, 
the  otice  should  be  given  to  all  the  defendants  enti  led  to  ncti.o. 
In  a  case  where  the  "same  party  acted  as  a  elerk  to  two  pubhc 
bodies,  and  a  notice  of  action  was  given  hun,.  addressed  to  him 
arclerk  of  the  one  body,  tho  cause  of  action  arising  under  t  le  sup- 
posed  authority  of  the  other  body,  it  was  hold  that  the  notice  wa. 

'"^B^to'^fG  V.  0.  97,  ..  4,  "  In  all  eases  where  notice  of  action 
is  required,  such  notice  shall  bo  given  one  cukiular  vwnih  at  loa^t 
before  any  action  shall  be  commenced;  and  such  notice  ot  action 
Bhal  be  Lifficient,  any  Act  or  Acts  to  the  contrary  thereof  not- 
withstanding."  In  reckoning  the  calendar  month  in  a  notice  ol 
SL,  both  the  day  of  delivering  the  notice  and  tha  ot  issuing 
?he  writ  must  be  excluded  (.)•  It  bas  been  held  that  it  a  notice  e 
civen  on  tho  28th  of  a  month,  an  action  may  be  commenced  on  tiio 
fgth  of  tho  following  month,  whatever  tlie  length  o  the  pveceding 
month  {<>).  This  seclion  does  not  affect  Acts  passed  subsequently 
to  its  coining  into  operation  (;)).  ,      ,  n 

The  notice  should  bo  in  tho  form  of  a  nobce,  and  not  l.ko  a  mere 
loHpr  ()A  It  is  usual  to  state  tho  address  and  addition  ot  lio  party 
to  whoni"tho  notice  is  given  ;  but  this  is  not  absolute  ynccos^ivv, 
unless  required  by  tho  statute.  In  general,  the  intended  pluiuti  s 
name  and  place  of  abode  {s)  should  bo  given  m  the  body  or  mt l.o 
rndorsement  on  the  notice.  There  is  no  occasion,  unless  the  statute 
requ  es  it,  to  state  his  addition  (0.  .The  notice  should  lu  Renora 
state  the  Court  in  which  the  action  is  to  be  brought  (»),  It  >^  .>< 
fn  General  necessary  to  state  the  names  ot  all  the  parties  intend. 
Z  be  included  in  the  action,  or  whether  the  action  is  to  he  a  jomt 


(()  As  to  whether  a  solicitor  dc 
facto  is  sufflcieut,  sec  6'nAi«  v.  le 
JJi'if/lK  2  Cmnp.  I'JC;  3rd  vol.  of 
"  Bum's  Justice,"  by  Chitty,  p.  10:58. 

(/.)  rUkiiKitnu  v.  lUky,  3  Lx.  tiJ\ 
18  L.  J.,  Ex!  323. 

(/)  Ih:  GuHiluiun  v.  Lewis,  10  A. 

&E.    117.  „       ,      rr.  i 

(»,)  Jlulcr  V.   Donrll,    1    Taunt. 

M  YouiKi  V.  lliijgox,  f)  M.  &  W. 
49.  As  to  the  computation  of  time 
iugeiicral,  see  post,  Ch.CXXV. 

To)  Fi-cewait  v.  Rcnil,  i  a.  &  a. 
1-4  ■  ?:l  I..  J.,  Q.  B,  '2'27- 

{p)  Bodiu  v.  Umith,  18L.  J.,C.P. 

121 
(q)  See   a   form  of  notice.  Chit. 


Form?,  pp.  •')1,  54. 

()■)  See  I.cH-U  v.  .S'w(7/(,  Holt  sC. 
N.  P.  27  :  Mason  v.  Jlirhiiliml Im- 
nrovcmeiit   Coiiimissiomis,  29  L.  J., 

Ex.  407. 

(,.>•)  See    Williams    v.   lim-gm,  3 

Tiuiiit.  127.  ,       ,  ^  t 

(0  .Sec  Mancn  v.  Barker,  1  C.  \ 
K.  100:  Woo't  V.  Fo.'/intl/.i'R.kV. 
b'yl,  n.  In  this  ciise,  "  \Mlii.im 
Wood,  of  Itotherliitho,  in  tho  county 
of  Surrey,  inorchant,"  wiis  held  a 
sufficient  description.  As  to  in- 
dorsing the  plaintiff's  name,  &c.,  on 
a  writ  of  suiunions.  see  post,  p.  ■IVl 
(»)  J-MoO  V.  irni/hr.  o  C.  i:  K. :: 
Burton  v.  Le  Uros,  34  L.  J.,  Q.  B.  Jl. 


y^otke  of  Action. 


or  several  one  {or). 
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Btuto  tho  cuuso  of  it  (.)  with  cloarn.i:  amtl  a  nty  (  )"''}f  ^'^not 
to  bo  cons  rued  ^^.ith  tho  .an.o  strictno.s  as  a  Eii^A)      £ 
timo  and  placo  of  the  act  complained  of  shoul.l  b.,  «t  ,fn,?7  ^^'  n\ 
Bhght  mistake  in  the  date,  not\,-alcula?ed  to tltd  t i    St  vftiaVe 

plaiatijf,  a.d  also  for  tha?  ^^  °^ tfS  l^da^^^S*":  ij  J 
plumtift  a  («)  goods,  was  hold  to  bo  sutficiontlv  co  f.  in  ,.«'f.  f^ 
averment  of  place .(/)  Whore  the  cauSrof  ct  on  '  f"  Inv  nj 
done  an  act  maliciously,  and  without  any  reasonable  or  nrZbl! 
cause  he  notice  should  state  that  the  act  con°plained  o  was  so 
done  (,^)  A  notice  of  action  which  stated  that  the  action  won  I  be 
kought  for  causing  a  distress  to  be  made,  is  sufficient  thoStb« 
action  IS  for  a  trespass  (A).  The  notice  is  sufficieirhmwf  state 
tho  act  <.'omplainod  of  to  have  been  done  by  more  paTtfes  th^n  it 
really  was  0-  Where  the  decdaration  contained  one  count  S;  the 
cause  of  action  -.'.entionec  in  tho  notice,  and  another  fo?  a  diConfc 
cause,  tho  notice  was  held  sufficient  (/!•).  In  an  action  a  "nnlfn 
ma,.st™te,  the  notice  need  not  specify^  tte  groSml  u^on  Sh  he 
acted  (/.  A  notice  under  a  local  Act,  that,  unless  the  name  of 
tho  party  on  whoso  information  tho  defendants  had  taken  cm-tafn 
.tops  was  given  up  proceedings  would  be  taken  against  them  w  is 
held  bad,  because  it  was  conditional  (m)  fa-^'st  mtm,  a\  as 

It  is  as  well  that  tho  plaintiff,  or  his  solicitor  or  agent  when  the  ^v    ,      * 
notice  13  given  by  a  solictor  or  a£?oiit    slim,l,i   ci™     +1         x'         Signature  to 
though  thi's  is  not  Always  absoluS;?e?e;sar^^^^^^^^  *^°  ''''''''  "°""^^- 


!f  ■■»" 

' 

^^  1^^^^-^ 

\ 

Pt[ 

1 

In    j-'  1 

iIh  ^-  1 

'    'U 

'' '! 

(r)  Aw  V.  Jones,  5  Price,  168: 
Jom  V.  Simpson,  1  C.  &  J.  I74 ; 
Aijan  V.  Mon/nn,  2  Price,  126. 

(//)  l'iidi'tiv.Grntnx,8Q.B.  1020; 
15  L.  J..  M.  C.  1-15:  Hi/cint/fo»  v. 
Rih/,  3  Ex.  739 :  .Stricklaml  v'.  Ward, 
'T.R.C31,n. :  liobson  v.  Spearman. 
3B.&A.  493;  3  B.  &  P.  5o2,  n. 

(:)  See  Toicsii/  v.  Jniite,  5  B.  & 
C.  I.i3:  Gimkrt  v.  Coiincy,  M'CIol. 
&Y.  469. 

_('()  See  Freeman  v.  Line,  2  Chit. 
6J:i:  Ginihert  v.  Coyneij,  M'Clel.  & 
Y.  4C9,  Cp.  Clarkson  v.  Musi/rare, 
9Q.B.B.  386;  ol  L.  J.,  Q.  Bi  526. 

(4)  Jones  V.  liirti,  6  B.  &  A.  837. 
See  Fncinan  v.  Line,  2  Chit.  Rep 
6;3:  Akcd  v.  Stocks,  1  M.  &  P.  346  • 
>^mth  V.  Jl'tst  Dn-hij  Loeal  Bonrl 
3C  P.O.  423;  47  L.  J.,  C.  P.  6  " 

if)  Jacklm  V.  Fiiiclie,  14  M.  >;■  '' 
381 ;  Bmxe  v.  Jvrdeiii,  4  Q.  B.  >  „j  ■ 
Mrtim  V.   Upcher,    3   Q.   B.    u62 : 
irickett  V.  Gralrex,  8  Q.  B.    1020- 
htmj^.  Palriek,  15  Q.  B.  206 :  Jiur- 

ui"7'  -i^  ''"J^"*'  ^"P""*  =  ^"'''"o  V.  Lloyd, 
10Ir.R.,C.L.  552.  Ex. 

(rf)  Un-fii  V.  Broad,  61  L.  .1     Q 
B.640;46L.T.  888.  ^-  "   '  «• 


T  ^'A  See^'«'^c-,i  V.  Le  Gros,  34  L. 
J.,  Q.  B.  91 ;  13  W.  R.  46. 

(t)  Leanj  v.  Patrick,  supra. 

(ff)  feeo  Masse;/  v.  Johnson,  12 
Jiast,  07:  ^ray  v.  C'oo/a,o;,,  16  Kast, 
<w,^  ^/'""'^^  V.  7A'C/(«;)e.  1  Marsh! 
cm  '^'  "'*^''''''  22  L-  J.,  M. 

„^i''')  /["Jlliiffu-orfJi  V.  rrt-^io-  4  Ex. 
207;  18  L  J  Ex.  409.  And  see 
f/.f.".'  V.  De  Ihirah,  2  Camp.  196: 
Iilkmgton  v.  Itihy,  3  Ex.  739;  18 
Jj.  J.,  Ex.  323. 

i2^2.j:r4!B.Sf'"''^-=-'''^= 

(;?0  ^'•''«*«  V  i;;Y«/%,  7  Jur.  490, 
s  A  .no  ^'cT""*""  ^-  Spearman,  3  B. 
fo ,  •  ■*^''  ■  Stringer  v.  Martyr,  6  Esp. 

o  i^./^"  '^-  ■^'''^''"'  {Justices),  1  M.  & 
oel.  412. 

(m)  Xorris  v.  iSwiiV/j,  2  P.  &  D 
u  '  f\  ?^^  -Pattesnn,  J.,  "the  notice 
should  have  specified  that  the  action 
would  be  commenced  at  the  expira- 
tion of  tho  number  of  days  mentioned 
m  the  Act," 

■n/"2-f  ®®  ^Vb>y(7«  T.  Leach,  10  M.  & 
■;,,S?I=  i*brw<»«  V.  Dawes,  Car.  & 
M.  127. 
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Indorsement 


Service  of. 


Discontinuing 
action,  and 
bringing 
another. 


Costs  of 
notice. 

Pleading  want 
of  notico. 


Notice  of  Actim. 

SoTnetimPs  the  statute  reqiiiriiig  the  notice  requires  the  name 
and  place  of  abode  of  the  intended  plai.ititt  or  his  soUcitor  or 
aKent  to  be  indorsed  on  it.     It  neoms  tl.p*  on  a  notice  of  action 
against  a  nmgistrate  it  is  sufti- '    ..   >  ^;-.  •>  -e  tho  initia    ot  tho 
c^riHtian  name  of  the  solicitoi.  with  his  Burname  and  abode   in 
words  at  length  {<>).     It  is  sufficient  it  sipucd  by  a  hrni_  of  two 
solicitors  who  are  i.artuors,  and  are  emnloyed   by  the  intended 
plaintiff;  and  if  it  te  signed  T.  &  W.  A.  W.,  this  is  good,  though 
?.ie  christian  name  of  one  is  T.  A.,  and  of  tho  other  W.  A.,  if  hera 
•«ra8  no  other  firm  of  tho  surname  in  tho  same  place  at  which  tho 
notice  bore  date(/0-     And  a  solicitor  may  be  descnbod  on  Kuch 
a  notice  as  of  tho  place  of  his  office  (9),  or  as  of  his  residence  (r. 
Describing  him  generally  of  a  largo  town  would  not  be  sutbcient, 
but  this  would  be  otherwise  if  the  town  were  a  sinall  ono^ 
Where  the  indorsement  was  "  given  under  my  hand  at  Durham 
without  any  other  notihcation  of  residence,  it  was  held  to  bo  insuf- 
ficient, being  a  mere  description,  not  of  residence,  but  of  the  place 
of  sienaturelO.     Where  the  notico  was  indorsed  by  A.  and  B.  as 
solicitoi's  for  tho  plaintiff,  find,  t\e  partnership  having  been  dis- 
solved, the  action  was^  brought  by  A.  only,  this  was  held  to  ]-     , 

^Th?^  Mervlce'should  bo  made  as  directe.l  by  tho  Act  of  Parliament. 
In  geneidl  it  is  sufficient  to  serve  tho  notico  personally  or  leave  it 
for  tho  intc^nded  defendant  at  his  usual  place  ot  abode  [x).  It  is  not 
necessary  that  tho  plaintiff  or  his  solicitor  should  personally  servo 

the  notice  (w).  ,        .,    ,  •     .1  i-       e     ,.■ 

Whore  a  writ  was  sued  out  as  described  m  tho  notice  ot  artior, 
but  afterwar.ls  discontinued,  and,  within  tho  time  limited  by  tho 
statute,  another  writ  was  sued  out,  and  served,  in  which  anoth.  r 
person  was  joined  as  defendant,  i    was  held  that  the  notice  given 

was  sufficien     -V  .•        i.       i-  i.       -l  ■ 

The  roasoL  '0  exj.enses  of  .  notice  o^  action,  where  it  is 
necessary  to    give  the  same,   may  be  allowed  as  costs   m  the 

cause  (a).  „  ,     .  , 

By  the  a  &  G  V"-  '•  97,  a.  3,  "  So  much  of  any  clause  or  provision 
in  any  Act  or  A.is,  commonly  call.'  1  public  lot ;- :  and  personal,  or 
local  and  personal,  or  in  any  Act  0/  Acts  of  a  local  ana  iitrsona 
nature  (6),  whereby  any  party  or  parties  xre  entitled  or  lermittol 


(0)  Mayhew  v.  Locke,  7  Tau 
(«)  James  v.  Swift,  6 D.  &  I         , 
4  B.  &  C.  681. 

(q)  Roberts  v.    Williams,  1       m, 

3I0 

(r)  Id.,  4  Dowl.  483  ;  II  &  12  V. 
c.  44,  B.  9.  ,     „  ^ 

(»)  See  Stean  v.  Sm%th,  6  r»T>. 
138:  Osborne  v.  Gough,  3  B.  Ac  P. 
551 :  CrooU  v.  Curry,  1  Tidd's  Pract. 
28.  As  to  the  indorsement  of  a 
solicitor's  name,  &c.,  on  a  writ  of 
summons,  see  post,  p.  226.    ^  ^ 

U)  T,  ,fior    T.   Fcmvick,   1   1..  U. 

635,  n.  ,        „  ,         ,oT 

(«)  Ilollinaworth  v.  Palmtr,  18  L. 

J.,  Ex.  409;  4  Ex.  267. 


Ix)  See  Castle  v.  Tturditt,  3  T.  R. 
W.  raux-r.Vollan.^  .  .N.A:M.307: 
!oody  V.  Dcltric/,;  i  F.  &  F.  938. 

(y)  See  Morgan  v.  Leach,  10  M.  & 
W.  658.  See  Forman  Dawes,  Car. 
&  M.  127,  where  th.  i.laintiff  had 
signed  the  notice  and  the  party  who 
served  it  did  not  know  his  hand- 
writing. 

(z)  Jones  V.  Simpson,  1  C.  &  J. 
174. 

(a)  See  Kent  v.  The  Great  Western 
R.  Co.,  3  C.  B.  714:  £<lwardsy.  The 
Orcnt  WcRtn-ii  R.  Co...  12  C.  B-  41il 

(b)  I'ilkington  v.  Jii'ey,  3  Ex.  7H9: 
Shepherd  v.  iiiharp,  25  L,  J.,  Ex.  204. 


Notice  of  Action. 

to  pload  the  p^noml  issue  only,  nnd  to  give  any  special  matter  iu 
ovulenco  w.tliout  spocinlv  pleading  the  namo,  Rbull  bo  and  the 
"^fnllvr^^'^^nH^^''^  It.is.  in  general,  necessary  to  plead 
T  t  t     (  0  °  °°  "'^     °  ''^''°  required  by  any  of  these 
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(.,)  As  to  j)Ieadiug  the  goii<-r,il 
issue  by  statute,  see  post,  Ch.  XV/11. 

((/)  See  Mivayih  v.  The  (heat 
WuUrn  I{.  Co.,  11  C.  B.  688:  JJavey 


V.  Mar»e,  M  M.  &  W.  199.  See 
Law  V.  Ihdd,  1 7  L.  J.,  M.  C.  C6,  Ex. : 
Itck  V.  lioyes,  7  Sc.  N.  R.  436. 
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Chap.  XIII. 


1.  Actions 
must  bo  fom- 


1,  Actions  7nust  he  commenced  /<//  Writof  Siinimona.'] — IJy  R.  nfS.  C, 

Or<l.  /.  r,  1,  "All  iictioiiM  wliicli,    prcvioiinly  to  tho  coininence- 

ineiit  of  tho  piimipal  Act,  wore  (joirinioncdd  by  writ  in  tho  Su])oiior 

Courts  of  CoimudU  Law  ut  WcstiniiiHtor,  or  in  tho  Court  of  Coimnon  inoiiccd  by 

rioas  lit  fiiiiicaHtor,  or  iu  tho  Court  of  i'loiiH  iit  Durhiun,  anil  all  writ  of  sum 

suits  which,  previounly  to  tho  cornTUonccinont  of  tho  principal  Act,  'uons. 

veto  coninit'iiccd   by   bill  or  information  in  tho  Ui;,'li  Court  of 

riiiincory,  or  by  a  can.so  in  roni  oi'  in  j)urHonani  in  tho  lli^'h  Court 

of  Aihniralty,  or  by  citation  or  othurwiso  in  tho  (,'ourt  of  I'robate, 

shall  bo  instituted  in  tho  Ilif^h  Court  of  Justice  by  a  proceeding  to 

bo  tidkul   an   action."     See  ante,   p.  '203,  us  to  tho  mouniug  of 

"iiction." 

iiy  //.  o/S.  a,  Orih  If.  r.  1,  "Every  action  in  the  High  Court 
^lKlll  bo  conunenccd  by  a  wi  it  of  suniiuons  "  (/>). 

Till)  issuing  of  tho  writ  is  tho  act  of  the  party,  and  is  not  a 
judicial  act,  and  consoi^uontly  tho  rules  as  to  tho  relation  back  of 
'iuilicial  acts  to  the  earliest  hour  of  tho  day  do  not  apply  (c). 

At  tho  tiino  tho  Judicature  Acts  came  into  operation  all  por.sonal 
iwtious  in  the  Superior  Courts  of  Common  Law  were  commenced 
kwrit  of  summons  (C.  L.  ]'.  Act,  1852,  a.  li),  and  an  action  of 
ejectmont  to  recover  tho  possession  of  land  was  commenced  by 
writ.    (Id.  8.  168.     .SVe  Vol.  2,  Clu  C'VI.) 

An  action  of  «•(>« /'/cms  was  before  the  Judicature  Acts,  and  is 
still,  cmnmenccd  by  writ. 

As  to  the  mode  of  commencing  an  action  of  repkvin  and  the  pro- 
tiodings  in  such  action,  see  Vol.  2,  Cli,  (!VI1, 

Tho  actions  most  commonly  brought  in  tho  Queen's  Bench 
Division  of  tho  High  Court  of  Justice,  nro  actions  for  debt,  for 
bleaches  of  contract,  for  torts  where  damages  are  claimed,  and  for 
the  rccDvery  of  tho  possession  of  personal  propoity  and  land.  By 
.mI;4  II'.  4,  c.  27,  «.  30,  all  real  and  mixed  actions  were  abolished, 
except  actions  of  writ  of  right  of  dower,  dower,  (jtuire  im/wdit,  and 
eiectmcnt,  and  by  tho  C,  L.  P.  Act.  1800,  «.  20,  writs  of  right  of 
(lower,  or  of  dower  vnde  vihil  liabd,  and  plaints  for  froebonch  or 
(lower  iu  tho  nutux'o  of  any  such  writ,  and  qunre  inipcdit,  were 


{'0  Bv  this  rule,  "Every  action  iu 
l!io  Hish  Court  sh;ill  bo  commenced 
by  a  writ  of  .summons,  which  shall  bo 
iiiibrsw!  with  n  pt;it."TnrT:'  :-.f  tho 
nature  of  tho  claim  nunlo,  ir  of  tho 
relief  or  remedy   required    in   the 


action,  and  which  shall  specify  the 
Division  of  tho  High  Court  to  which 
it  ia  intended  that  the  action  should 
bo  fi.'saigsiril." 

(f)  Clarke  v.  Brmllanqh.  8  Q.  B.  D. 
63;  51L.  J.,  q.  B.  1,  C,  A. 
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2.  Form  of 
writ  (rf). 


Tear,  letter 
and  number. 


Writ  of  Summons. 

abolished.     In  all  thoso  cases,  an  ordinary  ■writ  of  summons  in- 
dorsed  with  the  claim  to  be  made  may  be  issued. 

As  to  removing  a  cause  commenced  in  an  inferior  Court  to  tho 
High  Court  of  Justice,  see  Vol.  2,  Vh.  CXXXIV. 

2.  Form  of  IfV/if.]— By  R.  of  S.  C,  Ord.  II  r.  3,  "The  writ  of 
summons  for  the  tommcucoment  of  an  action  shall,  except  in  tlio 
cases  in  which  any  ditlerout  form  is  hereinafter  jjrovided,  be  in  ono 
of  tho  forms  Nos.  1,  2,  3  niul  4  in  Appendix  A.,  Part  I.,  with  such 
variations  as  circiimstunces  may  require"  (e). 

By  Ord,  II.  r.  2,  "Any  costs  occasioned  by  the  use  of  any  foiLis 
of  writs,  and  of  indorsements  thereon  other  or  more  prolix  tlum 
the  forms  hereinafter  prescribed,  shall  be  borne  by  tho  party  using 
the  same,  uiile.-s  the  Court  or  a  judge  shall  otherwise  direct." 

If  the  forms  are  not  complied  witli,  the  juoceediugs  will  not  l)o 
void,  but  may  be  dealt  with  as  irregular  imder  Ord.  LXX.  r.  1, 
and  may  be  amended  uuder  Ord.  XXVlII.  r.  12,  post,  Vh.XLll. 

By  ";■'/.  //.  r.  G,  "No  writ  shall  hereafter  be  issued  under  the 
Sunimary  Procedure  on  Bills  of  Exchange  Act,  1855"  (18  &  19  V. 
c.  07). 

We  shall  proceed  more  fully  to  notice  tho  particular  parts  aud 
requisites  of  tho  writ  of  summons,  together  with  tho  indorsements 
and  memoranda  required  to  be  made  thereon. 

Year,  Letter  and  Ninnber.l — Every  action  is  distinguished  by  a 
year,  letter  and  number,  which  are  to  be  written  or  printed  at  the 
top  of  each  proceeding.  {Sec  Ord.  V.  r.  13,  post,  p.  228.)  Tlio 
3'ear  is  that  in  which  the  writ  is  issued.  The  letter  cories])on(ls 
with  tlio  initial  letter  of  tho  plaintiff's  surname,  and  tho  munbir 
with  the  place  of  the  action  in  the  cause  book.  The  number  is 
added  at  the  office  when  tho  writ  is  sealed.  Tho  following  are  tho 
rules  with  regard  to  the  letter  (/) : — 

Actions  aud  matters  in  the  title  of  wL  'eh  a  limited  companj-  is 
first  must  bo  indexed  under  the  first  letter  of  the  first  word  or 
initial. 

Courtesy  titles  of  eldest  sous  of  peers  aro  not  to  govern  tho  dis- 
thictivo  mark,  which  is  to  follow  tho  Burnnme,  viz.,  "Campbell" 
and  not  "  Marquis  of  Lorno." 

In  cases  such  as  Mayor  and  Corporatif)n  of,  Ac,  the  initial  letter 
of  the  city  or  borough  should  govern  tho  distinctive  mark. 

Owners  of  ships  by  name  of  ship. 

Overseers  of  parishes  by  name  of  parish. 

Names  in  which  "  do"  occurs  as  part  of  the  surname,  or  is  ino- 
ceded  only  by  Christian  names,  should  bo  indexed  under  "  I)." 

Foreign  companies  should  bo  indexed  under  the  initial  letter  of 
tho  first  word  in  their  name,  e.g.,  Banco  de  Lima  under  "13.," 
Societe  d' Acclimatisation,  "  H." 

Foreign  titles  should  bo  indexed  under  the  initial  letter  of  the 


(d)  As  *o  the  form  of  the  writ 
when  tho  defoiidaut  is  residing  out 
of  tho  jiirisdiclioii,  see  post,  p.  218. 
If  tlio  writ  is  issued  out  of  the  Re- 
gistry of  iuiy  llistHct,  rcrtain  varia- 
tions in  the  form  of  tho  writ  aro 


required  as  mentioned,  Vol.  2,  Ch. 
CXXIV. 

(f)  8ee  forms  in  Cliit.  Fonns. 

(/)  Masters'  Practice  Kules.  Sto 
Appendix. 


v.  DoKding,  4  Dowl 


Form  of,  ^cc. 

proper  or  local  name  in  tLo  titlo,  e.  g.,  Comte  de  Paris  under 
Due  de  Montebello  under  "  M." 
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3.  Division  of  High  Court,  Assignment  of  Action  to^— It.  of  H  C     q    n;  •  •       * 
(^^''•./^•/- l.C'-.'^.P-  215,  n.  (A)),  requires  that   thi  .vrt  ''shail  HiScourt°* 
Bpecify  the  Divisiou  of  the  Wv-Xx  Court  to  M'hich  it  is  intended  that 
the  action  should  he  asMfrned." 

By  the  Jwlimtnre  Act,  187;3,  s.   34  f.o/?e,  p.  9),  certain  matters   s    ■ 
are  assigned  to  particular  division.,  and  the  Acts  J.'nd  rules  c"  nt  in  i=STto"'  °' 
p-ovisions  for  the  rans  or  of  actions  from  one  division  to  another  I ) 
By  /^  of  S.  a.,  Orel.  V.  r.  6,  "  Subject  to  the  power  of  trans  er 
every  person  by  whom  any  cause  or  matter  nmj- bo  commenced  in 
the  High  Court  ot  Justice  which  would  have  been  within  the  non- 
exclusive cognizanco  oi  the  High  Court  of  Admiralty  if  the  principal 
Act  had  not  passed  shall  assign  such  cause  or  matter  to  any  one 
of.  the  divisions  of    ho  said  High  Court,  including  the  Probate, 
Divorce  and  Admiralty  Division,  as  ho  may  think  fit,  by  mark'-ng 
the  document  by  which  the  same  is  commenced  with  tlio  name  o^t' 
he  division  and  giving  notice  thereof  to  the  proper  officer  of  the 
Lourt.       (.See  also  Judicature  Act,  1875,  s.  11  (ante  v   11)  ) 

By  R  of  S.C  Ord.  V.  r  14,  "Notice  to  the  proper  officer  of 
the  assignment  of  an  action  to  any  division  of  the  Court,  shall  bo 
sufficiently  given  by  leaving  with  him  the  copy  of  the  writ  of  sum- 

IQOllSi 

4.  Partie^s,  Joinder  and  Numler  of  ,&c.]-As  to  the  parties  who  4   VM.. 
can  and  who  should  be  made  plaintiff  and  defendant  respectively,  joiSuml 
'^ll^^^'^'^-f^l'^X.^l  the  effect  of  misjoinder,  see  jJt,    Vol.  \\  imnborof  &c. 
O/.  LXXXIII.,  yPart,e,.'^     As  to  the  proceedings  peculiar  to 

?^    fv  V  V  ri''^'''?!,^'^^^,''"^^^  rwsons,  see  post,  ni.  2,  Part  XII., 
(Ji.  LAAAIA.,  and  tliefolloniivt/ chapters 

If  the  v^Tit  be  at  the  suit  of  one  plaintiff  only,  and  the  statement 
0  olarn  at  tho  suit  of  two,  the  Court  or  a  judge  might  set  aside 
ho.takaient  of  claim  for  irregularity,  if  tho  application  be  made 
before  the  usual  time  for  pleading  has  expired.  So,  if  tho  writ  be 
against  one  defendant,  a  statement  of  claim  against  two  would  hi 
irregular ;  and  so  if  the  writ  be  against  two  defendants  it  wouM  bo 
irregular  to  deliver  a  separate  statement  of  claim  against  cach(/0. 
But  if  tho  writ  bo  against  two  defendants,  and  tho  statement  of 
claim  against  one    the  latter  would  not  bo  irregular,  if  plaintiff 

^£^      PP'^^J^PTT'^"^? ''^'""^*  the  other  defendant (/) 
Itthoio  be  severa  defendants  and  several  writs,  all  the  defendants 
should  be  named  in  each.  ui-K^iiuams 

5.  Direction  of.  Parties'  Name  and  Residence,  &c  1— It   will   V,n   r.   n-     *• 

atrnlftotV^h^f  "^t  ^-<iY-t<,dto  the  detiant  hTmLff    of,?a";^S" 
ami  not  to  any  sheriff  or  officer.     It  should  in  general  set  forth  the  ii^mes  and 
true  christian  name  and  surname  of  the  defendant,  and  of  all  tho  do-  residence,  &e. 


\        ■   ( 


I        I 
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i 

■'i 

i  : 

!!, 

i 

Ijl 

(,'/)  Sec  sect.  11,  ante,  p.  11 ;  andseo 
llie  rules  and  practice  as  to  the  truns- 
ier  of  aetious,  post,  Ch.  XXXVII 

■  •  ll ,  <-_ iJuwL 0.:!.    And  seo  Carson 
V.  Dowdmg,  4  Dowl.  297. 


(0  Laldiidl  V.  Blake,  3  Dowl.  456: 
Lmns  V.  Whihluad,  '2  M.  k  1{.  307  ; 
Jiowks  V.  Biltuii,  2  C.  A:  J.  474- 
luwuics  V.  JohnxoH.  2  iJowl.  05.3  • 
UUmn  V.  Edwards,  a  13.  iSc  C.  734 
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Name  of 
dignity. 


Defendant's 
residence. 


Writ  of  Suvi  lions. 

fendants,  if  more  than  ono,  in  full(/i').  lie  may  lo  sued  by  any  name 
or  names  he  may  have  acquired  by  usage  or  reputation  ;  and  tliia 
ajiplies  both  to  his  christian  and  surnanio  (/).  ln_  actions  on  lulls 
ot  exchange  or  promissory  notes,  or  other  written  instrument.s,  any 
of  the  parties  to  which  are  designated  by  the  initial  letter  or  letters, 
or  some  contraction  of  tlio  christian  or  first  name  or  names,  it  -will 
be  surticient  to  designate  such  persons  by  the  same  initial  letter  or 
letters,  or  contraction  of  the  christian  or  first  name  ()r  names, 
instead  of  stating  the  christian  or  first  name  or  names  in  full  (»,), 
And,  independently  of  this,  it  seems,  that,  although  the  dei'onilaut  le 
designated  in  a  writ  of  gummonsby  a  wrong  christian  or  surnaino, 
or  by  no  christian  name,  or  by  initials,  that  will  not  be  a  grouml  tVir 
setting  it  aside  ()/).  It  is  on'ly  upon  a  misnomer  appearing  in  the 
statement  of  claim  that  the  defendant  can  take  any  advantage  of  it; 
and  since  the  abolition  of  pleas  in  abatement  for  misnomer,  the 
only  advantage  that  can  bo  taken  of  it  is  that  the  defendant  may 
obtain  an  order  to  compel  the  plaintiif  to  amend  the  mistake  anil 
p.'V  the  defendant's  costs  of  the  application  (o).  Where  a  party  ks 
been  sued  by  a  wrong  name,  the  title  of  the  cause  cannot  be 
chunacd  until  an  appearance  has  been  entered  by  him,  statin;^  his 
true  one,  or  until  the  statement  of  claim  has  been  amended  (/)). 

If  the  defendant  has  a  name  of  dignity,  as  duke,  earl,  iiie.,  lie 
should  be  described  by  that  name  accordingly :  but  it  is  unnecessary 
to  describe  a  peer  as  having  privilege  of  peerage  or  a  memler  of 
parliament  as  having  privilege  of  parUament  (7).  A  baronet  should 
be  described  as  Sir  A.  B.,  Bart. 

As  to  suitig  a  perscn  or  persons  carrying  on  business  in  the  nnino 
of  a  firm  in  such  name,  sec  post,  Vtil.  2,  Oh.  XCIII. 

A  reasonable  degree  of  certainty  in  the  description  of  the  defen- 
dant's residence  should  bo  used,  and  will  sullice.  Thei-efore,  it  is  not 
necessary  that  the  number  of  the  defendant's  house,  or  the  pinish, 
should  bo  stated.  Describing  him  as  of  "Tufton-strect,  ia  tho 
county  of  Middlesex,"  would  suffice  (r).  It  is  sufficient  to  dcscribo 
him  as  of  an  ordinary  town ;  and  perhaps  it  might  be  considereJ 
that  a  description  of  the  defendant  as  "  of  the  city  of  London"  is 


(/.)  See  Traill  \.  Forter,  1  Ir.  L.R., 
Ch.  D.  00. 

(/)  IVillinms  v.  Br>in>it,  5  M.  &  W. 
4i7,  per  iV)7,r,  B.;  Bracton,  188  b; 
Com.  Dig.  Fu'd.  E.  3  ;  Year-book.  4G 
Ed.  3,  fo.  22.  But  see  Viu.  Ab.  J/i.v- 
iidiiiir,  C.  12. 

{,!,)  3  &:  4  W.  4,  c.  42,  b.  12.  It 
would  beeiu  that  this  section  applies 
to  phiiutiii's  christian  name  iis  well 
as  to  defendant's;  but  see  Limine!/ 
V.  Wills,  4  Scott,  471 ;  3  Bing.  N.  C. 
777,  per  Tiiidal,  C.  J. 

(„)  Jfclls  V.  SiiJfirM,  4  C.  B.  7oO: 
Sfo-i.nit  V.  Oanlvii,  7  D.  &  K.  2^)8: 
Hoiph  V.  reckluniu  0  B.  &  C.  1(U  ;  9 
D.  tic  li.  214:  Siaiiiiur  v.  Jlt'fsitii,  U 
Moore,  3;t.  It  seems  that  Iho  total 
niiiis^iii)!  nf  the  christian  name  would 
not  be  a  ground  for  setting  tho  writ 
nMAo.     See  JlKut  V.  Kcmidiih  4  M.  & 


W.  r)86;  '  Dowl.  199:  )r,ilhr  v. 
J'lDkins,  2  D.  A:  L.  9S2.  8oe,  in 
what  name  tho  appearance  should 
bo  entered  when  delemlaut  luis  IjcLa 
sued  in  a  wrong  name,  post,  p.  2.)1. 
And  see,  as  to  tlie  form  of  stiittniHit 
of  claim  in  such  a  case,  post,  Cii.XIX, 

(0)  3  A:  4  W.  4,  c.  42.  a.  11. 

{//)  Jloii/iicii'/,:  V.  Jliiviiiscrofl,  h 
M.  ic  W.  31  ;  7  Dowl.  393. 

(7)  Cinitwcll  V.  Fill  iif  Stirliii'i,  I 
M.  i:  Scott,  297;  S  Bin?.  174:  '/(//« 
V.  Lonl  .Siij/iili/,  4  C.  B.  7oO,  wIhto 
defendant  was  desci'ihed  ns  tliu  llh^U 
Hon.  Baron  Sullicld,  iasteiul  el'  by 
his  proper  title  of  "'il\e  liitilit  Ih'is. 
EdwanI  Vernon  Harlioni,  Paron 
Sufflold,  of  Sullicld." 

(/■)  Coi,/it'r  V.  JI7iciil,  4  Dowl.  2S1 ; 
1  H.  &  VV.  525. 


PitHm''  Xiinus,  <fr. 

sufficient (s)  A  description  "to  be  heard  nf  «+  p.  i  .  r,  «. 
house,  in  the  city  of  London  »  ut,,,i!i  iL  •  I  tele's  Coffee- 
acription  of  defendant  as  ''n^w  0^1  o.rrf-^'''°*  ^^- •  ^  ^'- 
King  William-street,  in  the  ciTy  of  wSn  >'  I  Ti  \''''^'''  '^ 
cient  «.  Where  the  defendants  i-n,;rWn'  ^T^"^  bo  insuffi- 
"Clapham,  in  the  county  of  Sim-ev»S  ^'"u  ^'^^"•ibed  as  at 
TheCWtor  judge.  oHiannS^^  t?M^'  ^^^^  sufficient  (^•)- 
try  a  disputed  quiti^n  Z  SSeS'^o ^b^iSa,;  (^l^^^tv^"  ^^ 

known  place  of'abodoS  Whf  Je  n  f'^'^^'"^-  ""'  "^'  ^^^  ^^st 
tecTipt/on  as  of  the  e£  f  office  or  plSTt''  ''  ^'^^"l''^'^*'  ^ 
functions  are  carried  on,  ^'ould  brsuffide,?t  r^f  T?''  '''^  ^^'^'^  ^^^ 
fendant  as  resident  within  the  hJ^lM?^^  ^1"  P<^«C'ibiug  a  de- 
out  of  It,  but  whom  i  i  n  t  ii  tenJS  to  Sv«''  'f^V''^'''^ 
within  it,  is  no  ground  for  settinrfTn  ,,  w  ^^erve  until  he  comes 
would  be  uselesf  to  make'L  "plh^atb  ^"  ^?^'^-^^  i* 

ground  of  a  mistake  as  to  thr.o^hl.  fl^^'^'i^}''''''''^  °'''^^^ 
S;.uchnont  would  in  ahlort  SuaSst  a'^Ihtet  '°""'^'^"*'  '^'^  ^^ 

The  christian  and  surname  of  the  nlimH^^^,     *        ,      . 
plaintiffs  if  more  than   one,  shoii       b'oT^  eftol  Jn  tT      "U'^^  ^^^'"*''^'« 
iunsnomeratfordsno  ground  for  setting   EfiT     \Vlln"'\i''-'-  "'"^°- 
no  ground  of  nonsuit  at  tho  trial  if  it  be  shown  that  thn  ^i)     !   'I 
knew  that  the  acton  was  brouo-bt  l»r  ivT^  ,  defendant 

when  it  is  carried  into  the  statompnf  ^f  f  •  ■^"''H  nnsnomer  is 
fctendnnt  may  obtain  an  ordorloW.ff  ""V  '^  T^^"^'  ^'^'^^  the 
cost.  If  the  plaintiff's'^nLe  bo  omitted Tn  tf  .vf^V''^"}^^'!'^ 
.et  aside  for  irregularity  ( /).  As  o  Ln„  1  T  ' '*  ""^^*^  ^° 
partnership  firm,  see  posi.Fo?.  2,  cLxCJJl!°  '"'''^^  °^  "" 
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(i)  Under  the  2  W.  4,  c.  39,  such 
idescnpt.on  was  insufficient,  see 
fw70H  V.  tiairi/o;  10  AT.  &  W  .3''8  • 
iDowl.,  N.  S.  310.    And  see  s'c.  B 

(.')  .9(H7;jo«  V.  Jiamsai/,  5  Q.  B 
ul;13L  J.  Q.B.91.  SeeP«nW 
T.Vorts,  11  Jur.  4').5. 

(.()  i'i/ico!;,'   V.   J'ildrow's   Atmo- 
ttW;?.  C;o.,4D.  &L.  460;  3C  B 
1  A). 

[t]  Touhniii  v.  Jlowditc/i,  11  Jnr 

H»;2B,C.  K«p.  89.  '  • 

(v)  Winiiliiim  V.  Ft'iiii-id-    n  jr 

HU02;2Dowl.,N.S.783.    And 
M  M„„;,  y.  S/,i!rj>,   10  AI.  &  AV. 

fi:  ;<//•«  v./.V,  a  Dowl.  37:  AV/v^"// 

r, ,*«>/,«, ,  BiiifT.  N.  C.  200 ;  7  l/owl. 

J.t.iifci/  V.  I'linott,  2  C.  B.  .345- 

I  kn»  V  y^ric^/,  2  D.  &  L.  944  • 

|{";^(^^^g-"'«.2D.&L.C3-;  13 

1 5  l-l'  ^'""^'.'"X-  " ''■'"'''•.  7  Scott,  251  ; 

Biug,  Y  C.  27r<;  7  Dou-].  .Wl! 

I  ;;'i»/i  V,  Siiw)/(r,  10  Al.  &  \V    3>)8  • 

r»wl.,N,  S.  310.    AnJsoeZafwJ 


/>  ^"k^^'l  ^tF^li'""-  y-  South  Eastern 
(i)    77/('  Catalonia,  4?  L.  T.  446  • 

4  Moore,  309.  See  ante,  p  218  lln 
may  m.o  by  any  nam'o^or  names 
ho  has  ac4,m'«l  by  asa^^o  or  r^pu- 
tation.  This  applies  both  to  lis 
chmtian  and  ],roper  name.  //^ ! 
&,^B.^'''^"''''''^^-&^-4'Hper 
(, )  )lrou,,hl,w  V.  /.V,7v.    3  Camp 

e/;  "^wtltA  V.  Crump,  1  Dowl.  519. 
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Addition  of. 


7.  Date  and 
teste  of  writ. 


Not  to  be 
issued  till 
cause  of  action 
complete. 


Writ  of  Summons. 

6.  Character  in  luhich  Parties  sue  or  are  sued.'] — It  is  not  neces- 
sary, in  any  case,  whether  or  not  the  plaintiff  sues,  or  the  dof'en- 
daut  is  sued,  in  autre  droit  (as  executor,  administrator,  ussignoo, 
or  the  like),  to  describe  him  as  such  in  the  title  of  the  action  or  iu 
the  body  of  the  writ  of  summons  (</) ;  nor  need  a  plaintiff  who  sues 
qui  tarn  state  that  he  so  sues  (/().  But  when  a  party  sues  or  is 
sued  in  a  representative  capacity,  the  indorsement  must  state  the 
capacity  in  which  he  sues  or  is  sued,  and  it  is  usual  to  state  this 
also  in  the  title  of  the  action.  As  to  the  indorsement  when  the 
parties  sue  or  are  sued  in  a  representative  character,  .ses  post,  p.  22ij, 

The  addition  either  of  the  plaintiff  or  defendant  (i)  need  not  be 
inserted. 

7.  Date  and  Teste  of  Writ.]— By  Ord.  II.  r.  8{k),  "Every  writ 
of  summons  and  also  (unless  by  any  statute  or  by  these  rules  it  is 
otherwise  provided)  every  other  writ  (/)  shall  bear  date  on  the  day 
on  which  the  same  shall  be  issued,  and  shall  be  tested  in  the  iwine 
of  the  Lord  Chancellor,  or  if  the  office  of  Lord  Chancellor  shall  ho 
vacant,  in  the  name  of  the  Lord  Chief  Justice  of  England." 

If  not  dated  at  all,  or  if  dated  on  a  day  different  from  the  diiy 
on  which  it  was  issued,  it  would  be  irregular  (m) ;  and  the  omission 
or  mistake  would  not  bo  cured  by  any  indorsement  on  the  writ(«). 
Any  inaccuracy  in  this  respect  may,  however,  be  amended  hy 
leave  (o).  The  writ  cannot  be  tested  on  a  Sunday  (/;).  It  seems 
immaterial  whether  the  day  and  year  bo  stated  in  words  at  length 
or  in  figures  {g). 

It  must  not  be  issued  until  there  is  a  complete  cause  of  action, 
otherwise  there  would  be  a  good  defence  to  the  action  (r) ;  or  in  a 
clear  undisputed  case  the  proceedings  might  perhaps  be  set  aside  (.s\ 
The  issue  of  the  writ  is  not,  however,  a  judicial  act,  so  that  it  <W< 
not  relate  back  to  the  earliest  hour  of  the  day,  and  it  may  be  issui.d 
on  the  same  day  as  the  cause  of  action  arises,  provided  that  tho 
cause  of  action  is  complete  at  a  time  on  that  day  earlier  than  that 
at  which  tho  writ  is  issued  {t). 
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(n)  Anhtvorth  v.  lii/al,  1  B.  &  Ad. 

:  Ish'i/  V.  Isl<!/,  2  C.  &  J.  330;  2 
TjT.  214:  Knou-ks  v.  Jofuisnii,  2 
Dowl.  C.")3:  Watson  v.  I'ltliny,  6 
Moore,  66;  3  B.  &  B.  4.  See  Recs 
V.  Movfian,  3  N.  &  M.  205 ;  5  B.  k 
Ad.  103'). 

(//)  Weavers'  Co.  v.  Forrest,  2  Stra. 
1232  :  lloiid  v.  Williams,  2  W.  Bl. 
722  ;  3  Wils.  141 :  Delves  v.  Strange, 
6  T.  R.  158,  post. 

(t)  Morris  V.  Smith,  1  Gale,  103; 
3  Dowl.  698;  2  C.  M.  k.  R.  120;  5 
Tyr.  623. 

(/i)  See  former  enactment,  C.  L.  P. 
Act,  1852,  8.  5. 

(/)  This  is  confined  to  other  writs 
of  a  similar  nature.  It  does  not  ap- 
ply to  a  mittimus.  O'ri'en  v.  lont 
I'en:a»ce,  G  App.  Cas.  G57,  683. 

(»»)  See  post,  p.  241,  as  to  the  con  ■ 
sequences  of  a  defect  in  tho  writ. 


(ii)  Anon.,  1  Dowl.  654.  And  soe 
Millar  v.  Bowden,  1  Price,  X.  E.  104: 
IC.  &  J.  563;  2  Tyr.  112. 

(o)  Flcasants  v.  East  Benktui 
local  Board,  47  L.  '1'.  439,  eiTor  iu 
name  of  Lord  Cliaucellor ;  Wecmn  t, 
Stalker,  47  L.  T.  444,  188—  for  1882. 
Court  refused  to  sot  aside  judgment 
iu  default. 

{]A  Sue  Hanson  y.  ShaeMcton,  4 
Dowl.  48  :  Corratl  v.  Foidkcs,  5  D.  & 
L.  690. 

(q)  See  Butler  \.  Co/ic;(,  4  M.  i-Scl. 
335 :  Eyre  v.  Walsh,  6  Taunt.  Ii:!.!. 
But  see  Grojai,  v.  Lee,  6  Tauut.  651. 

()•)  Alston  V.  I'tiderhill,  1  C.  &1I. 
492;  2D  -^1.26:  Thnmpsnuy.Dims, 
2  Dowl.  93  ;  1  C.  i:  M.  708. 

(.«)  Lamh  V.  Veaq,  1  Dowl.  417: 
Kerr  v.  JJick,  2  (liit.  Hep.  11. 

(t)  Clarke  v.  Iiradlawih{C..\).  S 
Q.B.  D.  .i3;  51L..T.,  Q.B.I, 


{ii\  Sop  IhpBfi    (ii)(l 
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8.  Indorsement 
of  claim. 


Indorsement  of  Claim. 

8.  Iiulorsement  of  Claim.']— "Ry  Ord.  If.  r.  1  {ante,  p.  21o,  n.  (6) ), 
tho  writ  must  bo  indorsed  with  a  statomont  of  tho  nature  of  the 
claim  made,  or  of  tho  relief  or  remedy  required  in  tin'  action. 

By  Ord.  III.  r.  1,  "Tho  indorseinont  of  claim  shi.'l  be  made  on 
every  writ  of  summons  before  it  is  issued." 

15y  (Jrd.  J II.  r.  2,  "  In  the  indorsement  required  by  Ord.  II.  r.  1, 

it  shall  not  be  essential  to  sot  iorth  tho  precine  ground  of  complaint, 

cr  tho  precise  remedy  or  relief  to  which  the  plaintitt'  considers  him- 

jolf  entitled." 

By  Ord.  III.  r.  3,  "The  indorsement  of  claim  shall  be  to  the 

rt'oct  of  such  of  the  Forms  in  App.  A.,  Part  III.,  as  shall  be 

pplicable  to  tho  case,  or  it  none  be  found  irpplicable  then  such 

(ither  similarly  concise  form  as  tho  nature  oi  tho  case  may  ro- 

auire"  («). 


9.  Joinder  of  Claims.']— Ah  to  what  claims  may  be  joined  together,  9.  Joinder  of 
aad  the  proceedings  to  bo  taken  in  order  to  have  claims  wrongly  claims. 

i,r  inconveniently  joined  together  separated  or  tried  at  ditl'eront 
times,  see  pott,  C/i.  XXXV.,  "Joinder  and  Reparation  of  Causes  of 

Mm." 

10.  Special  Indorsement  under  Ord.  III.  r.  G.]— By  R.  of  S.  C,   10.  Specialin- 
Urd.  HI.  r.  G,  "In  all  actions  whore  tho  plaintirt:  seeks  only  to  doisement 
recover  a  debt  or  liquidated  demand  in  money  payable  by  tho  w'i'J'i'Ord.III 
ilefendant,  w'ith  or  without  interest,  arising  (A)  upon  a  contract,  '•  '^• 

express  or  implied  (as,  for  instance,  on  a  bill  of  exchange,  promis- 
sory note,  or  cheque,  or  other  simple  contract  debt) ;  or  (13)  on  a 
bond  or  contract  under  seal  for  payment  of  a  liquidated  amount 
of  money ;  or  (C)  on  a  statute  where  the  ;ium  sought  to  be  recovered 
is  a  fixed  sum  of  money  or  in  tho  nature  of  a  debt  other  than 
a  penalty ;  or  (D)  on  a  guaranty,  -whether  under  seal  or  not,  where 
tile  ciaiui  against  tho  principal  is  in  respect  of  a  debt  or  liquidated 
(leiiiaud  only ;  or  (E)  on  a  trust ;  or  (F)  in  actions  for  the  recovery 
(if  land,  with  or  -without  a  claim  for  rent  or  mesne  profits,  by  a 
landlord  against  a  tenant  whose  term  has  expii-ed  or  has  been  duly 
determined  by  notice  to  quit,  or  against  persons  claiming  under 
such  tenant ;  tho  -writ  of  summons  may,  at  the  option  of  the  plaintiff, 
lie  specially  indorsed  with  a  statement  of  his  claim,  or  of  the  remedy 
IT  relief  to  which  he  claims  to  be  entitled.  Such  special  indorse- 
ment shall  be  to  the  effect  of  such  of  the  forms  in  App.  C,  Sect.  IV., 
as  shall  be  applicable  to  the  case"  (x). 

Tho  use  of  this  spc  "'al  indorsement  is  optional,  but  it  should  be 
adopted  in  all  cases  in  v,  hich  it  is  applicable.  Considerable  advan- 
tages arc  derived  from  its  use.  In  case  of  appearance,  tho  plaintiff 
may  apply,  on  an  affidavit  verifying  his  claim,  to  sign  judgment 
notwithstanding  tho  appearance,  or  compel  tho  defendant  to  find 
MCimty,  or  bring  the  amount  into  Court  (under  Ord.  XIV.  r.  1, 
i<:t]mt,  p.  2Gy).  And,  moreover,  the  plaintiff  .leed  not  deliver  any 
further  statement  of  claim  {see  post,  Ch.  XIX.). 

The  forma  of  special  indorsement  referred  to  above  are  given  in  tho 
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(u)  Sep  Ihesn   nnd    ofh"'   forms, 

ChltlF. 


1.1  iff  i 


(--•)  See  thft  fonns  in  Chit.  P, 
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Writ  of  Summons, 


Part  III.  Appondix  to  tlie  R.  of  S.  C,  App.  C,  Sect.  IV.  Similar  forms  mny 
1)0  used,  but  the  forms  iu  tho'Schodnlo  should  bo  followed  as  closely 
as  possible,  thoiij^h  a  mere  formal  diffeierxco  will  not  bo  any  olijcc- 
tiou  to  their  sutlicienoy.  It  is  not  nece.-isary  that  the  claim  shouM 
be  .-^''t  out  with  greet  particularity  or  minuteness ;  all  that  is 
required  is  such  particulars  as  will  servo  to  identify  the  cluiin, 
and  enable  the  defendant  to  discover  whether  he  owes  the  money  or 
not  (y).  Thus,  a  claim  "  to  goods,"  giving  dates  and  amount-,  and 
containing  an  entry  ' '  to  bank  draft  returned,"  which  was  entorod  on 
both  the  credit  and  debit  sides  is  good  (s).  An  ind(,4'semont  stiitiiij^ 
the  claim  to  bo  for  balance  due  tor  money  ]mi(l  for  puichaso  of  sluii»s 
between  certain  dates  "  an  account  of  which  has  been  ronderol,"  is 
sufficient  («).  In  an  action  for  goods  sold,  the  dates  and  a-nounts 
of  the  consignments  or  supplies  should  generally  bo  givyii(//), 
And  in  an  action  on  a  bill  of  exchange,  particulars  of  the  uinour.t 
and  date  of  the  instrument,  and  the  parties  tberf>to,  should  bu 
inserted  ((•) ;  and,  d  fortiori,  must  such  particulars  bo  given  where 
the  action  is  against  a  co-surety  for  contribution  (c).  An  indur.v- 
ment  that  "  The  plaintiff's  claim  is  ;i6l.  os.  for  balance  of  iiccoiiiit 
for  goods  sohl,"  is  reported  to  have  been  held,  at  chambers,  to  lie 
sufficient,  but  this  is  not  acted  on  at  chambers,  and  nnlef^s  the 
dates  were  inserted,  would  now  bo  held  insufficient  (d).  In  thi.s  last 
case,  Lush,  J.,  is  reported  to  liuve  said,  "  It  could  not  bo  intended 
that  a  list  of  items,  extending  perhaps  over  three  or  four  y^ais, 
should  bo  indorsed  on  the  writ." 

It  seems  that  the  rule  does  not  extend  to  anything  but  a  simple 
money  demand  (c).  A  claim,  including  a  claim  for  an  injunction, 
is  not  within  it  (/). 

The  above  rule  is  similar  to  the  25th  section  of  the  Co???.  Lcau  Pri«\ 
Act,  1852,  from  which  it  difYers,  however,  in  not  being  limited  tn 
cases  where  the  defendant  resides  within  the  jurisdiction,  and  in 
including  the  ca.so  of  a  trust  debt(,7),  and  certain  actions  for  re- 
covery of  land.  Any  indorsement  that  would  have  been  .suffi- 
cient under  that  section  will  suffice  now  (//). 

The  rule  does  not  apply  where  any  claim  not  fulling  within  its 
provi-sions  is  set  up  (V).  and  care  shoidd  bo  taken  not  to  include  in  the 
indorsement  any  item  of  unliquidated  damages,  otherwise  a  judg- 
ment signed  for  want  of  an  appearance  would  be  irregular,  and 
might  bo  set  aside,  with  costs,  on  an  application  made  in  due  time 
for  that  purpose ;  and  tlie  solicitor  making  such  improper  indorse- 
ment might  be  ordered  to  pay  such  costs  (/i-). 


same  manner  as 


((/)  V^r  Archibald,  J.,  W.  N.  1876, 
53. 

(c)  Smithy.  JFUxoii,  5C.F.D.2o  ; 
49  L.  J.,  C.  P.  96  (U.  A.),  affirming 
4  C.  P.  D.  292 :  Aston  v.  llunvitz. 
41  L.  T.  521,  C.  A. 

{n)  Aitoti  V.  llnruitz,  supra. 

(i)  I'arpoitc.  Iririx  v.  IHckinson, 
38  L.  V.  ITS;  26  W.  E.  479. 

((•)  WaU,<r  V.  llMs,  3  Q.  B.  D.  8: 
47  L.  J.,  Q.  D.  27. 

{(1)  Au'Di.,  W.  X.  1875.  200. 

(f)  Jiittltrivorlh  v.  'Jtr,  W.  N. 
1876,  9,  per  Qttniii,  J. :  Ifiil  .-.  Sirfe- 


bottom,  47  L.  T.  224. 

(/)  Yualmnn  v.  Snow,  42  L.  T, 
502. 

(c/)  Wihon  V.  JDitiidas,  W.  X. 
187'5,  232. 

(/()  Per  Bramiccll,  L.  J..  Astom. 
Jliiruitz,  41  L.  T.  521. 

(()  Yiatmrn  v.  Siimr,  42  L.  T 
502,  claim  for  injunction:  Hill  v 
Siililiottoiii,  47  L.  'i.  224,  foreelo.sure 

(^•)  L'oduay  v.  Liua.s,  10  Ex.  LUV 
]>n,icrs  V.  Hunt,  24  L.  J.,  Ex.  23,  lu 
Ex.  474. 


Indorsement  of  Amount. 

A  claim  on  tti'omguju.l-mout  is  within  tho  vahd)  l.nf.wl  • 
for  aiToai-8  oi  ahmony  prn,/n>fe  lite  is  not  (m)  ^  '''     "*  ""  ''''''"' 

The  rule  onablos  tiio  nlainfitt'  fr.  /.i.,;,,,  •  i 
mont(.),but  ho  has  nf  ght  to  ^1  ,    L'l.t'r',^  *«  "V^"™' 
contract  express  or  imphed  to  pay  it  .xceiS  nnt      •  ^'T  ^^-"^  "^ 
the  universal  practice  of  the  Com ts  to  allow  nf       f  '"  '^^''''' ''  i" 
course  as  in  tho  case  of  bills  and  notl^t"!  "l S)'^  '^  """^^  "^ 

A  claim  for  tho  expenses  of  notin.^  n  l.iu  .        i    ^  '', ,   , 

Under  the  former  nract  co   if  thof^l   ■   /•.v"''^'^^  "'^^''^'^  ")• 
spcrial  indorsement  £  it  ;uldtS2     „"'^'^"^^f  ^" 
costs  of  the  declaration  upon  iud  niicnt tli  !      '  "",*  ?"^'''^''l  *"  ^ho 
pica,  or  to  'norocoststhan  it  liotr.nnd    i  ^,  ^'gnod  tor  want  of  a 
ind  signed  judgment  tor  non  ap  l^^t  "f  '^''"'''^  ^-^1-sument, 
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C'liAp.  XI  ri. 


11.  Indorsement  of  Amovnf  i,f  n^ht        i   ,<    ,   -, 
..7(7),  MVheroTertheSi?'^^^^^^^^^^  Cost.s.l-y,y  Ord.  in. 

demand  only,  the  indoL  no  beoX  slfZ  \'^^*  "i' lil^i'I'-^t"! 
claim,  shall  state  tho  amount  Si.ned  or  debt  f,>.  !"  ''""^V  "*'  "^° 
demand,  and  for  costs  rosnectivoU     nn  1     7    )/  !  "\''^^''»^°'^<^  «^  «"ch 

upon  payment  thereof  ^S!l^i^^,;:^i^^tJ:i1^''  -'^'"'^  ^'^'^^ 
writ  not  for  service  within  tho  i^iris  ic  ion  "^iM?  ,'  tf'  T- "'  "'^■'^^  "*' '' 
for  appearance,  further  proceed  ngwn'  a  ^v  ^/  *\?  ^l"^'"  '^'^''^^^l 
shall  bo  in  tho  form  in  Appendix  A  iCl  ut  '"''^  ^t'ltoment 
defendant  may,  notwithsti Lw  sth  nnln  '  T''  ''^  ^'O'  '^'^''^ 
taxed,  and  if  inoro  than  one  s  xth  ^^,111^/,"''  ^^^^  ^^^  costs 
solicitor  shall  pay  tho  costs  ofuxatn''     '^''"^^''^'^'  ^^o  plaintitt's 

Itv.'iil  be  noticed  that  tho  uso  nt'  ihi'a  ;^i 
the  only  object  of  it  is    tirdl^Sil  ^ tr^tt  ^ '^^"'^^«'"^;  •• 
mgs  by  paying  the  amount  mentioned  LTL&  i^°  1''^^^'^?' 


Indorsomont 

must  state 
amount  duo 
for  dubt  and 
costs,  ice. 


). 


";g^by  paying  tho  am::;^ni:  meSSlT^iSS /^°  T''' 
The  indorsement  is  nece«sarv  nnhr -ml?  \t  ^"'^"i  f«"r  daysi 
nr  liquidated  demancl  n  '^  It  i  n  JL?!f  "'''""  '1  *'"^'  "  ^^'^'t 
claims  damages  only,  or  it'  the  action  ?.  iT^  .?*  *^*'  P^"'»tiif 
datod  as  well  as  a  liquidate  1  deinan^^Vrf?^"^  •""  ""'i'l"i- 
bc  made  in  such  a  ease,  the  p  aiS  wo  ll  n  /V  *^  i"d'»-sement 
It  must  be  made  on  a  ^rit  Jf  summons  lain  t^  soil"^  ""''■''  ^'l^' 
samemanne,  as  against  any  other  person  (x).  '"^'"'*"^'  "'  the 


Object  of  this 
indorsemeut. 


Wlion  not 
necessarj". 


(0  Grniii  V.  JCstoii  (C.  \)    13  o 
BI),;«.-5:iL  J.,Q.^B.GV.'.lyg: 

/A'l/rv  V.  ll.'.Mii, .)()  L  T  7''2  • 
.-  •■ ,  if.  8o(),  affi<i.  in  C.  A      "    "   ' 

\>')  Smith  V.  ]1',hoii   (C.  Al    iir 
P.D.2:,;41L.T.  4;J3.  ^        ^^-        • 

W  .Vw,/;,  V.  ;;•,/*,«,,  suina:  Bills 

"  L.  R..  Ir.  ;U,  Ex.  D. 
(;0  9'.  C.  L.  p.  Act,  18o;>,  ,s.  "s 
('/)  !^oe  former  enactmeut,  CLP 

Act,  18.T.',  s.  8. 

0)  Thf  form,  which  will  bo  found 

11}  m    '"""s.   I'^^th  cd.  1)    04    is 
as  foilnws'—"  4.„(l  .i- i.\   "*'  ,'^ 

OD'l  if  the  amount  c'^imed  be  ^id  to 


(MO  for  opium o„co  /mital  I,,  /,. 
r>dcs]  tVon.  tl.o  service  herco  f unhcr 
prncct.an,g.s  will  bo  stayed^"  '         ''"^ 

loO,  per  Al'lvrsoii.  13.  *^  *^- 

(0  See  I'lrni  v.  Pnlrhfii  o  t>      i 

W7;  IC.  M.  iK.87  '  •^^"'^J- 
(«)  See  tSmart  v.  /-,)■„./.   ■)  r>      i 

ii-   -^  Ad    3«8,  noto;"r  iwi    4Tt; 
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Part  III. 

Amount  of 
dubt  claimod. 


Claim  for 
interest. 


Amount  of 
costs. 


Consequence 
of  omission 
or  defect  in 
indorsement. 


Amendment 

of. 


Writ  of  Snmmoni. 

Tho  amount  of  tho  debt  indorsed  sliould  not  bo  more  than  is 
reuUy  diio  ;  at  loast,  it  should  not  bo  such  a  sum  as  wuuhl  luislfinl 
tho  dot'eudant,  and  provout  hiiu  from  settling  tho  action ;  if  it 
were,  tho  procoodings  might  t'oiuiorly  have  been  stayed  on  puy- 
mont  of  tho  real  debt,  with  tho  costs  of  the  writ  only,  provided  tiio 
application  bo  made  promptly  (»/) ;  but  now,  by  a  judge's  order, 
dated  at  chambers,  November  Vlth,  1875,  "As  money  may  now 
bo  paid  into  Court  without  leave  at  any  time  after  service  of  tho 
writ  and  before  defence  (On/.  A'A'A'.  a,  2),  [now  Onl.  XX IJ.  r.  1], 
su'nmonsos  to  stay  on  payment  of  a  smaller  sum  than  the  sum 
demanded  will  no  longer  be  issued.  Instead  thereof,  tho  amount 
should  be  ])aid  into  Court,  and  tho  receipt  sent  to  the  plaintiff's 
solicitor,  with  tho  notice  (App.  (B.),  form  3)."  See  post,  (Jh.  XXIX, 
Neither  should  the  amount  be  less  than  is  due,  unless  the  jduintiff 
intends  abandoning  tho  residue;  otherwise  tho  proceedings  would  be 
stayed  if  the  defendant  paid  tho  amounl;  indorsed  within  four  days, 
indess,  indeed,  an  amendment  were  allowed,  which,  as  we  shall  pre- 
sently see,  might  bo  done  in  such  a  case,  upon  the  terms  of  tho  plain- 
tiff paying  the  costs  of  tho  application,  and  givinii:  the  defendant 
four  more  days  to  pay  tho  apiount  of  the  full  debt  and  costs  (;]. 
In  addition  to  tho  debt,  plaintiff  may  insert  in  tho  indorsonient 
a  claim  for  interest,  and  this  without  stating  a  precise  amount, 
I^rovided  ho  names  in  it  a  day  from  which  it  is  to  be  calculated  (d). 
It  seems  it  is  not  necessary,  though  advisable,  to  state  the  rate  of 
interest  claimed.  It  will  bo  intended  to  bo  5/.  per  cent,  (i).  If  the 
plaintiff  wish  to  waivo  his  costs,  ho  may  omit  to  mention  them  in 
the  indorsement ;  but  ho  must  not  leave  tho  matter  in  doubt ;  and, 

therefore,  an  indorsement  that  tho  i)laintitf  claims  £ for 

costs  is  irregular  (c). 

If  this  indorsement,  when  necessary,  be  not  made,  or  be  impro- 
perly made,  tho  writ  will  be  irregular,  and  may  bo  set  aside  or 
ordered  to  bo  amended  ((i).  If  tho  omission  or  defect  bo  in  the 
copy,  then  tho  service  may  bo  set  aside.  Any  application  for  this 
purpose  must  bo  made  within  a  reasonable  time,  and,  in  general, 
within  the  eight  days  limited  for  appearing,  though,  under  special 
circumstances,  it  might  be  made  afterwards  (e ).  Tho  affidavit  in 
support  of  tho  application  must  state  that  the  action  is  brought  for 
a  debt  or  liquidated  demand  (/]. 

An  amendment  of  a  mistake  m  the  indorsement  on  the  writ  may 
be  allowed  {g).    This  is  usually  done  on  the  terms  of  the  plaintiff 


(«)  Ellistoii  V.  Robinson,  2  Dowl. 
241 ;  2  C.  &  M.  3«. 

(:)  Bou'duh/fi  v.  Slanei/,  2  Bingi 
N.  0.  112 ;  4'  Dowl.  140;'  2  Sc.  11)7. 
And  see  per  Ahhrnon,  B.,  in  Jurquot 
V.  Bound,  5  M.  &  W.  15G. 

(«)  Cluipmnn  v.  Bcckc,  3  D.  &  L. 
3oO :  Coppclo  V.  Brown,  3  Dowl.  16G ; 
1  C.  M.  iSc  R.  575  :  Rogers  v.  Goilhohi, 
3  Dowl.  106:  ficnh-}/  v.  Iltitrnc,  Id. 
9G:  Vnier  v.  .Smif/i,'l  D.  k  Jj.  7.) ;  6 
Scott,  N.  E.  C.J8 ;  5  M.  &  Gr.  605 : 
Fitzycrald  v.  Evans,  2  Dowl.,  N.  S. 
916. 

lb)  Allen  V.  Bn^aaj,  1  B.  C.  E.  20i 


4  D.  &  L.  430. 

(c)  Trns/ove  v.  Whitechurch,  1  Se. 
N.  K.  415;  8  Dowl.  837. 

{(I)  See  R.  of  S.  C,  Ord.  LXX.  r.  1 : 
Tritslovew.  Whitechurch, ^a\txa..  Aud 
see  Rtjtcij  v.  Buissomas,  1  Dowl.  383: 
Jones  V.  Brut:,  2  Dowl.  410. 

(t)  See  post,  p.  242 :  Fryer  v. 
Smith,  1  D.  &  L.  75 ;  6  Sc.  N.  K.  GaS; 

5  M.  &  Gr.  605 :   Tiliny  v.  Jlothmi, 
13  M.  &  W.  638. 

(/)  Cunvin  v.  Moscky,  1  Dowl. 

(y)  E.  of  S.  C.  Ord.  XXVIII. 
1'.  12,  post,  Ch.  XLII. 


Tndurseinenta  on. 
paying  tho  coats  of  the  annhVnfm,,   „    i     •  • 
more  <lay«'  ti.ao  to  pay  K  ctbT'nf^'^  ^7'?^^  *^ 

Where  tho  defendant  fails  to  r^,  wt        °  imposod. 
ho  IS  not  afterwanLs  entitled  toS°o"f'^r''*  T^*'^  *^°  ^'^^  days, 
thatsum;    hoplai.itiif  mayproceed Sr a  t^  r''^"'«'  °"  Payment  o 
uiid  it  the  defendant  bo  desiron«  «f  t    ^  *"™'°^'  "'"ount  of  costs  (i)  • 
the  plaintiff  will  not  otherwise  aeS'?L''^"^^^*  ''^^  ^°«5  i /d 
obtain  a  master's  order  for  The  pamont  of"V^'  '""'''^^  ^'^'1  ^e  to 
costs  in  that  case  must  be  taxflrl     ,  f^     .,  "*  *^°  amount,  and  the 
the  amount.     Whore  the  debt  ai^liTsi^t^.^rtios  can  agree 'upon 
plaintiff  8  solicitor's  clerk  after  fl,n        '."''»;'«od  wore  paid  to  the 
without  the  assent  of  the  soSr  but  Xf  h"  "/■  ,*^°  ^^^^  ''^  «! 
amount  on  ascertaining  thetZl    ff       °  ¥",'''''  ^'^  not  return  the 
entitled  to  proceed  for^Stlir  ostsM  '  m'  ^\*  ^^«  ^™«  ^^l 
a  tor  the  issuing,  but  before  the  serv  £if  n  I  f'  ^^"  defendant, 
plamtilf's  clerk,  without  costs,  and  S^o  °1„?  ?•«  '  ^'''i^  ■^'^'^  ^^^^  *« 
view  to  recover  his  costs    r^v^n^Jv  ■,  I    Pontiff's  sol  c  tor,  with  a 
tho  Court  ordered  the  ZceSs  to  1  "''/^^  ^?  "^"^'''^  decl'aiation 
cost  of  tho  writ  only  (/)!         '''"^^  *°  ^^^  «t'^yed  on  payment  of  the 

If  tho  defendant  imvs  tho  rlni^f  „    i 
within  the  four  dayi,  L    fat'^I  borJJ^Sf/'^^^?'^  °^  *t«  ^i* 
men  ,  to  have  tho  costs  taxed    Zv  If  ^^'''''^'''S  «uch  pay- 

be  disallowed,  the  plaintitrrsoiidtor  wilTr  ^Y  «ne-«ixth  .Ul 
taxation  (m).    And  this  is  so  alhVuih  tt    of?    '*  f^  *^°  ''"^^s  of 
solicitor  accepts,  less  than  the  am^Jnt  J       .  '"   ^^^'''  ^''"^  «'" 
ludorsemcnt  (.).      He  is  also  entftleS  L  t  '"tlf  '^''^f ''^  '^^  ^^^^ 
makes,  and  the  plaintiff  accents  t^n^o         ™x  the  costs  whore  he 
If  the  plaintiff's  solicitoihS^Sf^.^f/^^^^^'^fter  the  four  days  (o)! 
w  uch  he  must  have  knoU  ourfi   S'^'^^'^'t  '^^  ^^^^  of  ehaVe 
a  etter  which  was  not  written!?r  the  lit  h?  ^T  '^^^'^^  ^«  ^^^ 
01  taxation    although  loss  than  a  six  h  b^T"  "°i.^^*  ^^o  *^««ts 
.lemanded  by  the  solicitor,  and  paid  blffc  i"^'^/*(^  •     ^  «'im 
olhat  indorsed  on  the  wr  t,  wilfi  be^-Sl  '^'^^^'?'^?t'  ^^  addition 
toentitle  tho  defendant  to  the  cosfs  of  it S)         '^  ''^  *'^"*^°^'  ««  "« 
Payment    by  the  defendnr^f    +  ^?-^'. 

to  serve  the  writ  ^iU  not  S^  ^°  L3'f '..'"^P^^'^'^    ^^rely 
solicitor  (r).  ""^  ^  payment  to  the  plaintiff  or  his 

12,  Indorsement  in  Ca^pi  nf  a^.      j  t    t^ 

(A)  See  rrquhart  v.  Bkk,  3  Dowl 
v./«;o^Icl.l01;  1  Scott,  67      V^ 

.„  IW  Dowl.  644.    See  further  ni 
XXX.      *"'  P'"oc>--''^g8,    post,   Ch. 
C.A.P.— VOL.  I. 
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Stay  of  pro- 
coedings  after 
tho  four  days. 


Taxation  of 
the  costs. 


Payment  to 
solicitor  em- 
ployed to 
serve  writ. 

12.  ludorse- 
rmM  in  cases 
of  account. 


i 

\      ! 

'1 

4 

i 

;    ' 

22(«')SeeOrd.  IIL.r.  7;ante,p. 

^  («)  Ilook  V.  £ar>>s;,„>,  (c.  A.),  39 

i-  ^^  •^41.  ODowI.  392.   See  TappiZ 
JJowi.,  N.  S.  408.  ■  '  ,  1 

(?)   IFmlr.  Gnff!/,or>cv  .  .■29. 

,£)  iate,  r.  IWcki,t„„,    ■  Dougl. 
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13.  ludorso- 
ment  of  claim 
for  mandainuH 
or  injunction. 


14.  Indorse- 
ment where 
parties  sue  or 
are  sued  in 
repruseutativo 
character. 


15.  Indorse- 
ment of  ad- 
dress when 
writ  issued  by 
solicitor. 


Wrii  of  ffummoM. 

an  account  talc^n,  tho  writ  of  summons  h1  ill  l)o  iiidowl  witlin 
claim  that  sucli  account  bo  takoii."     See  pvst ,  p.  '20:5. 

13.  Indorsement  of  Claim  for  Mandamus  or  Injunction  or  Hemrer.] 
—It  tho  plaintiff  scoks  a  mandunus  or  injunction  or  rcccnvcr  ho 
should  include  a  claim  for  it  on  his  writ(r),  and  should  stato 
shortly  tho  nature  of  the  injunction  or  mandanui3  souglit,  fcce 
post,  Ch.  XXXIX. 

14.  Indorsfment  where  Parties  sue  or  are  sued  in  representottri'  dm- 
racfer.l—By  Ord.  III.  r.  4,  "If  tho  plaintiff  hugs,  or  the  dctViiclaut 
or  any  of  tho  dofondants  is  sued,  in  a  representative  oapiicity,  tho 
indorsement  shall  show,  in  manner  appearing  by  such  of  tlio  [iimus 
in  Appendi.K  (A.),  Part  III.,  sect.  7,  as  chall  ho  applicable  to  tlu; 
case,  or  by  any  other  statement  to  tho  like  effect,  in  what  capacity 
tho  plaintiff  or  defendant  sues  or  is  sued  "  (<*). 

15.  Indorsevient  of  Address.]— By  n.  of  S.  C,  Ord.  fV.  r.  l,"ln 
all  cases  where  a  writ  of  summons  is  issued  out  of  tho  central  dflico, 
the  solicitor  of  a  plaintiff  suinn  hi/  a  solicitor  shall  indorse  iqmu  tlio 
writ  and  notice  in  heu  of  service  of  a  writ  tho  address  of  tln^  jilain- 
tiff,  and  also  his  own  name  or  firm  and  place  of  business,  and  also, 
"  '  "      '     >  of  business  shall  bo  iiioro  than  three  niiles  finni  tho 

,  ':ranco  of  tho  central  hall  at  tho  lloyal  Courts  of  Justify, 
jcr  place,  to  be  called  his  address  for  sprvicr,  which  slia., 
:•(  than  three  miles  from  tho  princi])al  entrance  of  tho 
.  at  tho  lloyal  Courts  of  Justice,  where  writs,  luiticos, 
Dotitions,  orders,  summonses,  warrants,  and  other  ddcu- 
ijiui.t.5,  [,.,  -ieedings,  and  written  cominmnications  may  be  left  for  him, 
And  where  any  such  solicitor  is  only  af/ent  of  another  solicitor,  lio 
sliall  add  to  his  own  name  or  firm  and  place  of  business  tho  uamo  or 
firm  and  place  of  business  of  tho  principal  solicitor." 

Tho  object  of  this  indorsomont  is  to  givo  the  defendant  informa- 
tion as  to  where  he  may  go  for  the  purpose  of  settling  tho  action  ((), 
and  where  writs  and  other  documents  may  be  left  for  the  plaintift's 

solicitor.  .       .„  , 

When  the  writ  is  sued  out  by  a  solicitor,  it  will  bo  cnouirh  to 
give  such  a  description  of  his  place  of  business  as  can  luisL^ad 
nobody  («)•  Therefore,  a  description  of  his  place  of  business  as  of 
"Ely 'Place,"  is  sufficient  (cr) ;  so  is  a  description  "Gray's  Inn, 
London"  (y) ;  or  "  Gray's  Inn  Square,  London  "  (z) ;  or  "  No,  10, 
Gray's  Inn  Square,  Ilolborn "  (a).  But  it  .seems  "  Southampton 
Buildings"  is  not  (6).  An  indorsement  that  the  writ  was  issiipil  hy 
"T.  W.  G.,  of  Hereford,  whose  address  for  service  is  T.  W.  G., 
care  of  T.  W.  and  Son,  11,  Bedford  Eow,  AV.C,"  has  boon  held 
sufficient  under  the  above  rule  (c).     Where  the  solicitor  belongs  to 


if  his  p 

princi 

anoth 

not  1.. 

CeTill.-: 

ploaili  >,; 
ments,  p 


(>■)  Colcboiirne  v.  Cokbonrne,  1  Ch. 
D.  690 ;  45  L.  J.,  Ch.  749,  V.-C.  H. : 
cp.  Salt  V.  Cooper,  16  Ch.  D.  544. 

(«)  See  Chit.  Forms. 

(0  See  per  rarkc,  B.,  Ynidton  v. 
Hall,  4  M.  &  W.  583;  7  Dowl.  176. 

(«)  See  x<er  Parke,  B.,  7  Dowl.  176. 

(.r)  Eiu/lvhcart  v.  Edwards,  6  Leg. 
Obs.  138. 

()/)  Englcheart  v.  Eurc,  2  Dowl. 
145':  Jclka  v.  Fry,  3  Dowl.  37. 


{£)  King  v.  Monkhoiise,  1  Dowl. 
221 ;  3  Cr.  ifc  M.  314.   And  see  Amn 
V.  JoncK.  4  Dowl.  120. 
•   (a)   Youlton  v.  Hall,  7  Dowl.  17C ; 
4  M.  &  W.  583. 

(A)  Ilmt  V.  Chine.  3  Dowl.  404. 
And  see  Tadmiui  v.  Wood,  4  A.  &  E. 
1011 :  Smith  v.  Penncll,  2  Dowl.  0')1. 

(t)  Smith  V.  iJohbiii,  C.  A.,  3  E.x. 
D.  338;  47  L.  J.,  Ex.  65. 
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^V'heii  plaintiff 
suta  ill  2>L'rsoii, 


tfc^t;^J;r''»'"..-ao, 0  0,  .„„„„„  ,,,,„„,,, 

occupation    a„(l  „1ho,  if  Ins  Sre  o/'  '    w'' ^''''^'^  "^  »-^^«icloneo  an^ 
three  miles  from  tho  nvin,.  Li       /^  residence  shall  bo  nirm,  ♦!  . 
Eoyal  Courts  of  "ZS     n  the^^r '  'Y  ''-^S'' 
a,Ums  for  service,  whiVh  sh    I  „„!     nT    ^'f^'  *"   ^^  «'' 

Justice,  whore  writs,  notices     ,  nn^-     '^^  ""^  ""'  ^'"yal  T'ourts  ^ 
moriBOs,  warrants,  an/l  o?l  o,^  io      Sf ',  P°^'^\""^'  orders,  ^un?- 
TZnH*'°"'-f'?>'^"I«rtf<'>'^.  S"*  •  ^'■''''^^^eB,  and  Written 
>\  Jiero  tlio  writ  is  issnod  «„«■  i     It. 

greater  particularity  was  fomoWv     °  ^^"•'/'''•^  /"■'«'^//- w  ;,er.o„ 
remnred  n  tho  iiuhLeTent(h,m  whe?,;, ''  ''^;"'-'l  ««°^".  i«  S,' 
r.hc.tor  lor  him.     I„  tho  forVnor  casn  ,-f      ^'l^  ''  '"'^'^  ""*  by  a 
town  or  parish,  and  also  tho  name  of  fV,     ."""!*  '"'^"«"n  the  city 

tllus,     iiilH  writ  waa  iMatled  Uv  r  T       ?  xr      '°  '"'I^rBemoiit   wii'i 

lowed,  and  m  proneral  would  hosofk)  "^^^^"i^nt  may  bo  al- 

bee  })ost,  J).  2,oO  '.a  ff.  +1         ,.  ."^  ''• 

printed,  or  partly  written  and  '^^''-ng  of 
"^ — - — — writs. 
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^.('f""  y.  Corns,  3  Bowl:  m 

J  fj"<:','  ^-  Solomomon.  6  Scott 
596 :  Hartley  v.  Itodenhurs: ,  4  Dowl' 
'f '  ^Jiere  some   of  the   soSr, 

2-f^?lC:Sl-I^^r"'   3  Dow,.       4l5;^.Sr--;^B™; 
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Scaling. 

Copy  to  be  left 
and  filed. 


Place  of  issue. 


How  sued  out. 


17.  Concur- 
rent writs. 


Writ  of  Summons. 


partly  printc.l,  on  paper  of  tho  same  description  as  by  those  rules  (/) 
directed  in  the  case  of  ])roceodinp3  directed  to  bo  printed." 

By  Onl.  V.  r.  11,  "  Every  writ  of  summons  hIuxU  bo  sealed  by 
tho  proper  officer,  and  shall  thereupon  bo  deemed  to  bo  issued." 

By  Ord.  V.  r.  12,  "  Tho  plaintiff  or  his  solicitor  shall,  on  present- 
ing any  writ  of  summons  for  sealing,  leave  with  tho  otiicer  a  copy, 
written  or  printed,  or  partly  written  and  partly  priuted.  on  pujuT  of 
the  description  aforesaid  (/),  of  such  writ,  and  nil  the  indorsi'iuonts 
thereon,  and  such  coi)V  shall  be  signed  by  or  for  the  solicitor  leaving 
■   ■     iff  himself  if  ho  sues  in  person    (nt). 


ii"(-/ 
hall 


the  same,  or  by  tho  plaintiff  ,„,.,, 

By  Onl,  V.  r.  i;J,  "  Tl'.o  officer  receiving  such  copy  sliall  iilo  tho 
same,  and  an  entry  of  tho  tiling  thereof  shall  bo  made  in  a  book  to 
be  called  tho  cause  book,  whidi  is  to  be  kept  in  tho  manner  in  which 
cause  books  aro  now  kept,  and  the  action  shall  be  distinguished  by  tlio 
date  of  the  year,  a  letter,  and  a  number,  in  tho  manner  in  which 
causes  aro  "now  distinguished  in  such  cause  books;  and  wlicii 
Buch  action  shall  be  commenced  in  a  district  registry  it  shall  bo 
further  distinguished  bv  the  name  of  such  registry." 

Bv  11.  f>/',S.  6'.,  Onl.  r.  r.  1,  "In  any  action  other  than  a  jjrobato 
action,  tho  piaintiiV,  wherever  resident,  may  issue  a  writ  of  sum- 
mons out  of  any  district  registry."     See  past,  Vol.  2,  Cli.  CXXIV. 

By  Onl.  V.  r.  2,  "  Every  writ  of  summons  not  issued  out  of  a 
district  registry  shall  bo  issued  (mt  of  tho  central  oHice." 

In  order  to  'sue  out  tho  writ,  <jet  at  a  law  stationer's  a  hhtuk  writ 
on  fuper,  and  Jill  it  up  luxordintj  to  the  directions  pointed  out  in  (he 
preceding  pages,  and  indorse  it  uu'th  the  indiirscmente  flireded  unte, 
pp.  221  to  22(i.  Take  the  ivrit  and  a  copy  thereof,  which  cupy  mud 
have  been  previously  stamped  with  a  fire  shilling  impressed  stmnii, 
and  signed  as  directed  by  Ord.  V.  r.  13,  supra,  to  the  proper  offiar, 
and  f/e't  the  writ  sealed (n).  Leave  the  stamped  copy  luith  the  officer. 
Make  as  many  copies  of  the  writ  as  there  are  defendants.  As  to  sitimj 
out  concurrent  ivrits,  see  infra. 

17.  Concurrent  Writs.-\—By  R.  of  S.  C,  Ord.  VI.  r.  1  (o),  "Tho 
plaintiff  in  any  action  may,  at  tho  timo  of  or  at  any  time  during 
twelve  months  af  i,or  tho  issuing  of  tho  original  writ  of  suuimmis, 
issue  ono  or  more  concurrent  writ  or  writs,  each  concurrent  writ  to 
boar  teste  of  tho  same  day  as  tho  original  writ,  and  to  bo  marked 
with  a  seal  bearing  tho  word  "concurrent,"  and  tho  date  of 
issuing  tho  concurrent  writ ;  and  such  seal  shall  bo  impressed  upon 
the  writ  by  the  proper  officer :  Provided  always,  that  such  con- 
current writ  or  writs  shall  only  be  in  force  for  tho  period  dming 
which  tho  original  writ  in  such  action  shall  be  in  force  "  ( /»)• 


(0  See  post,  Vol.  2,  Ch.  CXXVI. 

(w)  If  a  writ  of  summous  has  been 
lo8t,  the  copy  tiled  may  for  the  pur- 
pose of  amendment  or  for  any  other 
purpose  be  treated  as  a  duplicate,  but 
only  by  leave  of  a  practice  master, 
anil  on  the  party  giving  an  under- 
taking to  produce  the  original  at  tho 
central  office  when  found  (Master 
Pr.  Rules).  „  ^     , 

(tA  Sfio  Hurt  V.  Jackson.  2  Dowl. 
747;'3  M.  &  Sc.  bb'Z:  Frost  v.  Eyks, 
1  H.   Bla.  120:  W%l»o>      .  Joy,  2 


Dowl.  182 ;  8  &  9  V.  c.  34.  See 
Hunkleij  v.  Farris,  11  C.  B.  457, 
where  the  solicitor's  clerk  fraudu- 
lently simulated  the  Court  seal  upou 
a  wnt  of  summons. 

(o)  Cp.  C.  L.  P.  Act,  1852,  8.  9. 

(;))  The  original  writ  is  in  force 
for  twelve  months  from  its  date.  U. 
of  S.  C,  Ord.  VIII.,  post,  p.  229.  Seo 
Davies  v.  Garland,  1  Q.  B.  U.  250: 
Cole  V.  Shcrard,  11  Ex.  482;  25 
L.  J.,  Ex.  59. 


Cvncurrent  U'rita 


Inasmuch  m  a  sorvico  of  a  \rnf  ;.  -,«•    i  i  i      , 
;n^'niM    it  rciuiml,  in  eases  ^vl  o  v,  Vl  o.'     '  '''"'^"'ff  tolim  tho 


.»-....u,,u  jKTsonaiiy  a  cony  of  tlio  writ  „„^  7  "--•.»  vunnp  to  tho 
oriirniiil  It  rciuiml,  in  eases  wl,  ,v,  Vi   '  '''"'Winff  to  him  tho 

single  (lofoiulunt  can  bo  mot  witli  n,  ti^  •."•*  ^'''"™  ^^J^cro  a 
t  ho  .lefendant  i.s  abroad  fn„t':XmV*  ''  'l-ubtful  whethe? 
dotc;n,lant.s  s  abroad,  two  c.r  m mc  e-mc™^^^    ''■\  """■°."^'  ^"^•^'•'^l 
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vemont.  and  in  man^  ca^on  ;;;:e:s  Jv'Z'^*  ™^'  ^'""'''  ^°  ^^^^ 
.eryico(y).    AVliero  tho  writs  aroZl'.vv    *^°,V'."r'?«"  «f  oft'octing 


onrli  writ  sliouhl  bo  a  dup  cito  o   ',•'  '''^^°  '''  *^°  jurisdiction! 

1  .bio  only  to  tho  costs    /ho  w.f  wUh  'S''/''  •     '^'''•-'  ^'^'^^'"'^'^"t 
tho  circumstances  bo  sm      as  i„  f).„  ^^".^^''^^o  '«  «orved,  unless 
Mastortow-arrantthoiss    ,i"fso",,!,S°  ^^^^^^^  «*  tho  Taxing 

'•an  only  bo  issued  within  twelve  ,,r  nil"  ^'^\,^  ^'"''^""-ent  writ 
f  the  action  by  tho  oriSnal  wH  ''  SiV"",  <''^  9-'"nencomont 
boon  rciiowod(C).  '  ""'i""f,'h  tho  original  writ  haa 

«-y  beis^ied  and  'nied^J    L^I^^S^ni  w^H  '^'  V^"«diction  -for  service 
or  whereof  notice  in  lieu  of  service    s  to  bn    ■      ^''  *'"''  *"'"  ^'^^'^'co,   out  of  juris- 
diction:  and  a  writ  for  servic^e  o   wh'      A*^  7!'''''?'  VM^  "f  tho  juris:  di<=tio«. 
to  bo  given,  out  of  tho  fur  Set  on  n m v   .  ''   '"  ?  ^'"^^  "t'  service  is 
concurrent  writ  with  ono  tbi  smS  Si  n  the ''''  ""/   i'""'^^^!  "«  " 

It  thoro  bo  twodofcudanfsnn.  ,•,•*"?  •'""•■'''iL'tion-'' 
and  the  other  withoill^tf  wri  il^u  "jf,  ?"""i  ""  i""«dietion 
witlmi  the  juris,!iction  and  Tho  otw\n?,fT"f  °"°  lor  service 
service,  either  itself  o^  bv  lotlo  wUhon  ^'^  ''concurrent"  for 
centum  tho  names  of  both  ilolVm  1  n.f!  n  "L^''  l*  ^'^"^^  ^'"t  should 
of.the  jurisdiction,  1  owover  cannot ^^i'  •  '^"^■^^^•"t  for  sorvico  out 
ix.inted  out ;,..«,  p.  2^.1  '  ''"""°*  ^^  ''^^^^  ''xcept  in  tho  cases 

18.  Ihmtmn  and  lieueicl  of  llV/n_-Rv  n.l    irn  r 
thi.  l«-dv«  m„„tl„  ,  "i.  °  ,£      ".,'""5''  ¥";■■»  tho  expiration  ot 

».„.  ^y^r  that  twri,i,..r^;/^*';?-^-^.o.-^^^^^^ 


iM.&bc.  o.)2;  2Dowl.  747. 
•)W,  4  M.  &  ho.  .1,)0;  U  Dowl   SOi- 

"  ;t^"v-  'iv'^""''''  '^  ^i-  &  ^v.  .57  ■ 

a*/    .i-''^'"'''  ■''•   "^V/.noY/,  11    Ex 

vf.V.t  ^'  •^•'  ^"-  ''"•  «««  Ord.- 


^}:'}  'l''"-'  writ  after  such  tiino  does 
thooxpiratioroft^at'poriod^'^''"'^'^ 
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Writ  of  Hitmnums, 


Tabt  III. 


The  affidavit, 


1)0  renoweil  for  six  months  (J)  from  the  dato  of  Mich  renewal  in- 
clusivo,  iind  ho  from  time  to  time  dnrinf;  the  currency  of  the  reuewcd 
writ.  And  the  writ  shall  in  Hiich  case  bo  renewed  bj-  beinp;  maikiil 
with  a  Hoal  bearing  the  date  of  tbo  day,  month,  and  year  of  sudi 
renewal;  such  seal  to  bo  provided  and  kept  for  that  purposo  at  tlio 
proper  office,  and  to  bo  impressed  iijion  the  writ  by  the  proper 
oflicor,  upon  delivery  to  him  by  the  p'.iintilV  or  his  solicitor  of  a 
memorandum  in  Form  No.  IH  in  Appendix  (A),  Part  I.  (c),  with 
such  variations  as  circun-.titanccH  may  require;  nr'^  a  writ  of 
summons  so  renewed  shall  remain  in  force  and  be  available  to 
prevent  the  operation  of  any  statute  ^vhoroby  the  time  for  tlio 
commencement  of  the  action'  muy  be  limited,  and  for  all  citlicr 
pur])oses,  from  the  date  of  the  issuing  of  tho  original  writ  of  Mim- 
mons"((i). 

Tho  affidavit  in  support  of  tho  aijjilication  should  bo  imliirsrd 
"  Aflldavit  in  support  of  application  to  renew  writ  in  this  actidii." 
JtJU  a  half-crown  slant})  to  the  aflitlnvit  aud  Ivnrc  it  villi  Hie 
oriijinal  writ  with  the  clerk  of  the  Manter  to  whohi  the  uctimi  is 
assifftied.  Call  in  two  days' time  and  if  the  ajiplication  is  ijrdnfrd 
the  Master  will  endorse  the  afjidurit  to  that  effect.  Take  the  offulnrit 
and  writ  to  the  order  office  u'ith  a  blank  printed  form  of  the  ortl<r  (t) 
and  a  three  shillin;;  stamp.  File  the  order  with  the  officer  who  will 
draw  up  the  order.  '  Then  attend  with  the  writ,  order  and  ]iraci)i(  fur 
renewal  (/)  at  the  writ  office,  where  the  officer  will  mark  the  writ  nith 
the  renewal  seal. 

Tho  affidavit  must  show  that  reasonable  efforts  have  been  made 
to  servo  the  writ,  or  that  there  is  some  other  good  cause  why  it 
should  be  renewed.  It  must  ho  luado  within  twelve  c'^'Mdar 
{Ord.  LXIV.  r.  1)  months  from  the  dato  of  the  first  writ,  '  'ug 

tho  day  of  such  date.     In  tho  case  of  a  subsequent  rcr  tlio 

application  should  bo  made  within  six  calendar  months  Inui.  tho 
date  of  tho  previous  renewal.  In  a  case  before  the  late  M.  K.,  tliero 
being  no  question  as  to  the  operation  of  the  Statute  of  Liiiiitations, 
the  writ  was  ordered  to  bo  renewed  after  tho  expiration  oi  tho 
twelve  months  (7).  But  the  Court  has  no  jmwer,  under  Ord.  f.XlV. 
r.  7,  to  extend  tho  time  for  renewing  a  writ  v.-hero  the  claim  would, 
in  tho  absonco  of  such  renewal,  bo  baiTod  by  tho  Statuto  of  Liuiita- 
tions(/i). 

Tho  above  rule  alters  tho  practice  that  existed  under  the  ('dm. 
Law  I'roc,  Act,  1852,  s.  11,  by  allowing  the  writ  to  be  in  force  for 
twelve  months  instead  of  six  only,  and  by  roiiuiring  the  leave  of 
a  judge  or  registrar  for  tho  renewal.  Under  tho  bitter  Act,  in 
a  case  where  tho  writ  had  boon  issued  on  tho  1st  of  November  and 


(A)  Before  the  Jud.  Acts,  it  was 
held  that  the  six  months  for  whicli  a 
writ  renewed  was  to  be  available 
were  to  be  calculated  inclusive  of  tho 
day  of  renewal.  Fiiher  v.  Cox,  IG 
L.  T.  397 :  Mtek  v.  Green,  15  C.  B. 
262  :  «.  C,  Anon.,  24  L.  J.,  C.  T.  1  : 
Annn.,  24  L.  J.,  Q.  B.  23 :  Anon., 
IH.  &C.  6C4;  32  L.  J.,  Ex.  88. 

((■)  Seethe  form,  Chit.  F..  p.  95. 

If)  Sec  C.  L.  P.  Act.  18,V.',  sx  10, 
11,  12;  Chit.  Arch,  lith  ed.  1307. 


((')  Chitty's  Fonns,  p.  94. 

if)  Id.  p.  90. 

{g)  In  re  ,/ones,  Fi/re  v.  Coj; 
W."\.  1877,  J8;  10  L.'J.,rh. ;!!(!; 
25  W.  B.  303.  8ee  JJoi/le  v.  liitiifnati, 
iufra. 

(/i)  Doyle  V.  Kaiifimii.  3  Q,  V,.  D. 
7  ;  47  L.  'J.,  Q.  B.  20,  a).;-r;)v>  (1  of  in 
C.  A.,  .v.  v.,  3  (I  B.  D.  ;)I0:  ll'Imtltr 
V.  Ilancoeh;  3  Q.  B.  I).  81).  Kro 
iUtilr})  V.  Owiii,  9  \V.  K.  128  :  .V,7;,c 
V.  ll'tide,  iufra :  Erans  v.  Joues,  infra. 
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2S 

refuscl  to  soal  it,  tho  C,.urtXoetol  t  m  t^  „tx7,,"*  *'^"' ^°"^'  ^ ^ 

muc  ),ro  tunc  as  of  the  day  on  which  f  ll,.!  *     i       .    ^''''P^''  »oal 

ap].ear  upon  tho  reconl  (,).     '>„  tho    a    "f  fhn        •■  'I  ""^'^  '^""^'^ 
-f  .unmions.  tho  ,>hiintlff's  nttornov  S^^^^^^^ 

paiposoofhavin-itronowod  iZ\2\Tlh^t  *  "|0  .ol«co  for  tho 
call...l  away,  ..mittod  to  St  .'n  «...  ^"? '  ^'!*  ''""'^  siuldonly 
tho  mistake  until  it  was  too  1  to  t}T"'''V'''^  ''-''^  ""^  ^'^^''^^^r 
s>..linK,Koast..savc  tKt  ut  Sn^^^^^^^  "'°  '';7*  "''^'°  byre- 
tho  ( 'ourt  had  no  power  to  irec  L!.m  "*";'"•  ^'  ^'^^  hold,  that 
tho  wiit  as  of  tho  ,  ay  whon  tho  attornov i^' i •*'',  V'H"'"'''  >'^°  ^^^^  «n 
but  tJiat  it  wouhl  hav    Wn  othtwW?^^^^^^^^^^^  -"^"^^  ^*  ronowod; 

writ  had  boon  ocras  onod  y  ,■  .Tuof  t  .o"  7''""^'  !,"  "°-«^"l  ^ho 
AVI.on,  a  ],Iaiuti<V  ],as  bv  In  dvc  tomo  ^l  '''?^'^^  tho  Court (/.). 
Hoaiinp  a  writ  to  eb.j.so  w  tho  t  W-^l'"'  '/'^"'^  l^°  *""°  f"^  '"o- 
Cotirtwill  not  order  t  f ,i  1  n  Z,„  ^  "'°  '''"'^  ro-soalod,  tho 
that  then,  has  1°.eu  ^L  doL^  t "f  T'  '""^  '""'^'  ""!«««  ^^  can  hoo 


S;tX:th^^2s;h'SX(r°:yj^,;S«  «Vho;c;;;;;t  "^ 

no  ono  was  in  atte.u'mco),  tho  s  "mf.ntbs  i  i  '  "f.^^  ^''°« 

-inatin;,  on  tho  f.,llowini  Z  -^  wSs  t.r'  1^1  '^.!::^?!--lt-- 


i.'i»=.tin;r  on  tho  following'  day  •  Tt  was  hoi.rirr  '°''  ''.'^'^^^^  *«r- 
tho  purpose  on  ^^f^^  ^^^^ll^:^^^^^ 
ilf,'o  had  no  nowor  to  n.vln.  Vv,„  ,.„    .",•'  '^'  '5 


(i)  /?/rrr/C-  V.  C,w«,  15  C.  B.  262 : 
IS  Jur.  1011;  21  L.  J.,  C  P  1- 
-''/";'•• 'S  J'"-- 1107;  21 L.  J.,  Q.  B.  2;i: 

(/■)  .Vor  V  (/ W^  1  B.  &  S.  728  ; 
8Jur.VS.m;31L.J.,Q.B.5; 


{nA  Fisher  v.  Cox,  10  L.  T.  397, 
bee,  however,  ]ic  Jones,  Eyre  v.  Cox 
supra.  '^  ' 

in.^/'\/(i""'^  ^-  "''"•'•''".  11  M.  &  W. 
lOJ;  2I)owl.,  N.  S.  7.38. 

.  (")  See  C.  L.  I>.  Act  \fCyJ   g    13 

lUo  foniier  euactnicnt.  '    '    '> 
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Pabt  III. 


10.  SerTice  of 
writ. 


Whore. 


At  what  time. 


By  whom. 


Should,  whore 
practicable,  bo 
personally 
served. 


Writ  of  Summons. 

of  the  loHs,  and  of  tho  corroctnosH  of  a  copy  thereof,  may  orrlor  thot 
such  copy  Hhall  bo  scaled  and  served  in  lieu  of  the  orij^inal  writ"  («y), 

19.  Service  of  nVrt.]— While  tho  writ  is  in  force  a  true  copy  of  it 
should  bo  served,  if  practicable,  on  tho  dofondunt  porsoiiuUy,  uiiil 
tho  writ  itself  whould  bo  shown  to  him  at  tlio  time  ol'  sorvico  il'  ho 
requires  to  see  it ;  but  no  service  of  tho  writ  is  recpiircd  where  tho 
defendant  by  his  solicitor  undertakes  in  writinfr(r)  to  accept  sorvico 
and  enters  un  appearance.     {It.  of  S.  C,  Onl.  IX.  rr,  1  uud  '-'(h)). 

The  service  may  be  in  any  county  (<).  As  to  tlie  writ  and  service 
of  the  same,  when  defendant  is  out  of  tlio  jurisdiction,  me  jmst, 
p.  244.  Uol'oro  the  Com.  Law  I'ruc.  Act,  1852,  it  was  hold  that 
service  of  a  writ  of  summons  abroad  was  an  irregularity  onlv  and 
not  a  nullity  (»).  Tho  service  of  a  writ  of  summons  in  a  Coiirt  of 
justice  on  a  party  attending  his  own  cause  is  not  irregular (,i), 

Tho  writ  is  to  be  served  within  twelve  calendar  months  from  tho 
date  thereof,  or,  if  renewed,  within  six  calendar  months,  from  the 
date  of  such  renewal  including  tho  day  of  such  date  and  not  after- 
wards (v).  But  tho  service  may  bo  offoctod  after  such  time  with  tlio 
consent  of  the  defendant  (z).  If  improperly  effected  after  the  twelve 
months,  tho  defendant  may  get  it  set  aside,  but  he  cannot  treat  it 
as  a  nullity  (a).  Tho  writ  may  bo  served  late  at  night  (i),  tliou-'h, 
of  course,  this  is  luit  roi  omuicndcd,  except  in  urgent  cases,  "it 
cannot  bo  served  <■  ,  .i  siuuday(f):  such  a  service  would  bo  wholly 
void  {(I).  •' 

It  may  bo  served  by  any  person  who  can  read  and  write,  so  as  to 
bo  able  to  swear  that  ho  served  a  true  cojiy  of  tho  writ  (e),  and  to 
make  tho  indorsement  of  service  presently  mentioned  (f). 

Where  practicable,  tho  defendant  (/),  or  each  of  the  dofendaiits 
if  there  bo  more  than  one  (y),  should  bo  served  personally  with 


(q)  This  avoids  the  difficulty  that 
arose  in  Davies  v.  Garland,  1  Q.  B.  D. 
250. 

(r)  If  a  dofeud.iut's  solicitor  docs 
not  enter  nn  appeaiaiico  in  pursu- 
anco  of  his  wrilUn  undertaking,  he 
is  liable  to  an  attachment.  Ord. 
XII.  r.  18,  ante,  p.  119. 

(a)  The  following  are  these  rules  : 

By  Old.  IX.  r.  1,  "  Xo  sorvico  of 
wi-it  shall  be  required  when  tho  de- 
fendant, by  his  solicitor,  undertakes 
in  writing  to  accept  service,  and  enters 
an  appearance." 

By  Ord.  IX.  r.  2,  "  When  service 
is  required  the  writ  shall,  wherever  it 
is  practicable,  bo  served  in  the  man- 
ner in  which  personal  service  is  now 
made,  but  if  it  be  made  to  ai)pear  to 
the  Court  or  to  a  judge  that  the  plain- 
tiff is  from  any  cause  unable  to  effect 
prompt  personal  service,  the  Court 
or  judge  may  make  such  order  for 
substituted  or  other  service,  or  for 
the  substitution  for  service  of  notice, 
by  advertisement  or  otherwise,  as  may 
seem  just."  JSee  as  to  substituted  or 
other  service,  imst,  p.  230. 


t 


(t)  See  C.  L.  P.  Act,  1852,  s.  14. 

(«)  Mbut  v.  Hound,  1  I'r.  Kod. 
1G4,  C.  P.  ' 

(j-)  I'uole  y.  Gould,  1  H.  &  N.  09; 
25  L.  J.,  Ex.  2.50. 

(//)  See  Ord.  VIII.  r,  1,  ante,  p. 
229,  and  the  memorandum  subsoiilied 
on  the  writ,  Chit.  F.,  j).  .'iS.  As  totlie 
renewal  of  writs,  see  ante,  \i.  229. 

(;)  Coatis  V.  fiamli/,  2  So.  X.  R, 
53.> ;  2  M.  A:  Gr.  313  ;  9  Dowl.  3S1. 

{a)  JIaiiip  V.  Il'arroi,  11  M.  &  W. 
103  ;  2  Dowl.,  N.  S.  758. 

(A)  llobertxoii  v.  Ihitqlus,  1  T.  R. 
191  :  Maud  v.  Jlaniaid',  2  liurr.  812: 
Anon.,  2  Chit.  Rep.  35":  Upton  \. 
J/'AV«.-,V  1  D.  &  R.  172:  rnddhs. 
Cooper,  1  Bing.  66. 

(<•)  29  C.  2,  c.  7,  s.  6. 

((/)  Taylor  v.  rhillips,  3  East,  1.%. 

M  See  DclaJ'red  v.  jums,  Ca.  Piac. 
C.  B.  34 ;  I'r.  Reg.  915.  And  see  2 
Barnard.  399.  But  service  by  a 
marksman  would  suffice,  liakcr  v. 
Voqlan,  7C.  B.  131. 

(/•)  Loflt,  25,3.  See  Walker  v. 
Mnllaud,  1  n,  K:  L,  159. 

0?)  See  U'oriii/  v.  Mull,  Pr.  IJcg. 


Service  of  Jfrit. 

party  HcrvinlAhowKSL^'SKaS^^^ 

It  18  immatoiiiil.    I'orsomil  «,...,.  i''  ''"'"^ '*"'*"  J'l'imiulM 

being  Hoon  an.l  ho  ."rocoss  ZnT?'  '"  f"'!":^^"'  ''J'  *'"'  «lffen.l  tut 
after  dofonduut  is  in fl.mS  of  £  t  So  'V"'  ""*"••'  ('^^  '^'"J  i*' 
the  ooj.y,  ho  rofuHcs  to  rccoui  it  tl  on  •  "'?  I""?':*^''  '"I'l  tonderod 
throwing  it  down  in  his  nreson  W  i'  ''f.'V'"  '"^  P'-''^""  ("')-  "r 
But  tho\i,u..stion,  whSL?  ,Sm  i^;""'"-'''  ^  ^""'"■*'"t  ^''-v^-o. 
any  particular  in«tanco  ,  uJt  d  nf  i '''"  •^/'•"'  ^"'''  •^'^^--^'t^'l  in 
AVlioro  a  writ  was  j.ut  tlir  S    ttf        -^    \  '^^  ,r"'»l''"-  f'lets  (o\ 

ciont(;,).  Upon  -^orvin/  lit  co  v  i^  ?  '"  ""'"'  '^"''""'  "'■^""i' 
writ  it.clf(,/)  ,„doH.s  tho  dofoJXn  a^L  ;  "~"''.V  to  show  tho 
or  asit.oon..s,  inin.ediat.ly  £  '  .  '  J  v  "o  M  ''  ''  '^'  ^""°  "^' 
eff^ed.tX:'2r"^^'''"^  ^'-«  pe;^::i;hervico  cannot  ho 

th^;f^ij;sK^fe^^ 

.u^.?;osS::i:^rs!  y^r  ^^^/rT?^  «^  '-■»  •-  --  -f 

Ch.  VVI.  ■'   "•   ^-   ''''^<'-   ''^-  >••  N,  i^M^,    Vol.  2 

ori^arorot.).  "''  '""^*  ''  "'"^^^  ^"  *^°  -"-  n-nnor  as  an 

writ  ho  ,nay  bo'pShe? by "  &rt"'Vh?'"  ^"-^  -  tho" 
must  bo  very  clear  to  induco  tho  "  nf  il.  •  ^"  ™^'''  '»owovor, 
Merely  aHnaulting  the  imr  y  who  ath ,  ,  M'"""  ^-^  "ttachment  (<) 
the  writ  (,0  or  sn..^\^ ^^^^^^^^^^^  or  tearing  \/p 
will  not  suffice.  Wo  shall  howev..  ,.f,  *  n  "  f''™^  violence  (.,.) 
place  what  will  amount  to  rcontonnTonw^;'""?'-"' '"  ""^"tlW 
an  attachment  will  be  granted       J"?  7?  2  S  '  Tv  V  v7?A*  '''''' 

.oan.earJn  order  that  tho  ;L'infe;;fr,-^t 
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Chap.  XIII. 


': 


On  imrtiruliir 
Ut'feuduuts. 

In  action  for 
recovery  of 
laud. 

Of  amended 
^vrit. 

Obstructing 
service,  ic. 


Where  wrong 
party  served. 


351:  Smith  V  Mulkr,  3  T.  R.  627: 

J)  See  Peter  v.l{eig„ier,  Barnes, 
m-  llyera  v.  W7((V/ff to-,  Barnes 
^,'f,',r'-,K«?/,3«;2Ba.^ard™; 
Mb, 00k  V.  Jo>ni/e,/,  2  B.  &  A.l.  416. 

)  See  C.  L.  P.  Act,  1852,  8.  17. 

v7  r  '^*''^  ^-   't^f<ompso>,,  1  Dowl. 

m  i'''»"P'"»'  V.  iV/c»py,  Id.  411. 

£1rc.if:'i^'i^37f^"'''^'i>-v- 

('«)  y;<//  V.  J-M,rt«^,  7  D.  &  R.  2;53. 
Ji)  See  per  i'a^Mow,  J.,  1  Dowl. 

i3ei':'&2i?'^''^-*^-''«-- 

(/>)  nrktmax  v.  IVrXf,  6  D.  &  L. 


r.  ^''K  ^''"''h/  V.  C/oivr,  2  Stra  877  • 

S!w/'"''  I  /'""'''■'^-  Barn"  302; 
Jfomcll  V.  Itobcrts,  Id  4'>9 

3i7'-^2BTr  J;./'7r."4  !>■  &  R. 
isT274.--^''''^--^-*'-«-.eM. 

(0  -M/«/.,  y.nun'he,,  1  B.  &  B.  24. 
63^'^  W  «■/!•<■*    V.   ir/utdy,   3  Dowl. 

wnt  for  irregularityrsee  pos^p  241! 


! 


-t  . 


!' 


\\i 


!i! 


(  I 


:;.:  I 


1  f 

::    h  rfii 

231 


Writ  of  8umm(»'$. 


BCrVK'O. 


20.  Scrvico  on 

)iarlii'iiliir 

(lufuiitliiuts. 


IIiiKbatuI  and 
wife. 

lufuut. 


Pabt  hi.  An  npiili'ration  to  sot  nsido  tbo  sorvico  should  bo  inado,  in  ordi- 

; — -  .    ~   niuy  (uws  witliiii  tho  tiino  limitod  for  ontoring  an  upiii;imin<i'/2;. 

Scttiiifc  asiilo      An  iiic;?uliuity  in  tho  aervico  may  bo  waivud  l)y  nn  uppoiuunci!  ur 
othorwiso  («). 

'20.  Srrrice  on  purtkiihtr  Df/emhiiits.l— Tho  rnlm  and  ciiscs  with 
rt'foronco  to  tho  Hurvico  of  tho  writ  on  purtii'ular  dci'tsiicliints  will  Ih' 
found  fully  coiiHiderod  horoiiftor  in  tho  ri'si)ectivo  chajitfrs  of 
I'art  XII.,  which  treats  of  "  Avtidiiit  hi/  ami  u<i<ihid  iinrtinihir 
J'lrsons,"  It  liuis  been  1h()u;,'ht  advisablo,  howovor,  to  Hut  out  tho 
followiuR  rulcH  rchitiii.tf  to  tlii^  nuitter  in  this  jilaco: — 

15y  Ord.  JX.  r.  3,  "  When  liusbaud  and  wil'o(/')  aro  both  dcfcu- 
dantsi  to  the  action,  they  shall  both  bo  wrved  uuIoms  tho  Court  or  a 
juil^JTO  Hhall  othurwiso  order."     [Sic  jioxt,  I'ol.  2,  Ch.  CI.) 

liy  Ord.  IX.  r.  4,  "^Vhen  an  infant  is  a  defendant  to  the  artiuu, 
sorvico  on  bin  father  or  ;,Miardiun,  or  if  nones  then  uimjh  tho 
])erson  witli  whom  tho  infant  resides  or  under  whoso  care  Ik;  is, 
ehall,  unless  tho  Court  or  juilire  otlierwiso  orders,  bo  deemed  jr,,,,,! 
Borvico  on  tho  infant  ;  provided  that  tho  Court  or  judjje  may  onltr 
that  service  inailo  or  to  bo  niado  on  tho  infant  shall  bo  deumed  i,'uo(l 
service." 

As  to  an  infant  detonding  by  guardian,  and  us  to  actions  against 
infants,  8w  IW.  2,  C/i.  XC'JX. 
Lunatic.  j{y  OnL  IX.  r.  o,  "When  a  lunatic  or  person  of  unsound  niiml 

not  so  found  by  imiuisition  is  a  defendant  to  the  action,  serviic  en 
tho  committco  of  tho  lunatic,  or  on  tho  person  with  whom  tho 
person  of  unsound  mind  resides  or  luider  whoso  caro  ho  is,  >liall, 
unless  the  Court  or  judge  otherwiso  orders,  bo  deemed  good  scrvito 
on  such  defendant." 

As  to  lunatics  defending  actions  by  committees  or  guardians,  m 
Ord.  XVI J  I..  Vol.  2,  Cf>.  (J. 
Partners.  l{y  Q,;i  JX.  r.  d  (c),  "Where  ])ersons  are  sued  as  partners  in  tlio 

luim'e  of  their  firm,  the  writ  shall  bo  servtnl  eitlier  upon  any  one  or 
more  of  tho  i)artner8,  or  at  tho  prini.'iiial  place  within  the  jm'n- 
diction  of  tho  business  of  tho  ]>artnership  upon  any  person  luiviiij,' 
at  tho  time  of  service  the  control  or  management  of  the  jiartiiur- 
ship  business  there  ;  and,  subject  to  these  rules,  such  service  shall 
bo  deemed  good  service  upon  tho  firm." 

By  Ord.  JX.r.  7,  "Where  ono  person  carrying  on  busincs.s 
in  tho  name  of  a  firm  apparently  consisting  of  more  than  ono 
person,  shall  bo  sued  in  the  firm  name,  tho  writ  may  be  served  at 
the  principal  place  -within  tho  jurisdiction  of  the  business  so 
carried  on,  upon  any  person  having  at  tho  timo  of  service  tlie  con- 
trcd  or  management  of  tho  business  thoro;  and  such  service,  if 
sufficient  in  other  respects,  shall  bo  deemed  good  sorvico  on  tho 
person  so  sued." 


(z)  Seo  post,  p.  241.  C/iifd  v. 
]ll,iys!,,  3  M.  &  W.  433 ;  0  Dowl.  .57G : 
J>(nis  V.  iSherlock,  7 Dowl.  ')30 :  I'at- 
temon  v.  lU<i-hij.  5  M  &  W.  521 ;  7 
Dowl.  H(i8:  Iliiifou  v.  Sterols,  4 
Dowl.  283;  1  H.  &  W.  Ml. 

(«)  Buo   J'orlna    v.   Sinith,    10  Ex. 

717  ;  24  L.  J.,  Ex.  1C7 :  Holt  v.  Ede, 


1  D.  &  L.  68. 

(A)  As  to  actions  aRainst  husband 
and  wife,  see  Vol.  2,  Ch.  CI. 

((•)  See  post,  Ch.  XCIII.  This  rule 
was  held  not  to  ajiplv  to  the  now 
ohsolote  proccodiugs  under  the  Bills 
of  Exchange  Ai:fc.  Fvihch  v.  Ci/mp- 
bell,  1  Ex.  D.  50 ;  45  L.  J.,  Ex.  199. 


Chap.  XIII. 


Corporation, 
A:c. 


Service  of  Writ. 

To  onablo  Horvico  of  a  writ  to  ho  inado  i-.julnr  this  rulo  upon  tho 
(Ififfiidunt'H  iniiniiK(!r,  it  \a  not  nocossury  thiit  tlio  (lul'omliint  him.solf 
HhniiUl  1)0  within  tho  jurisdictimi.  It  is  onoupih  if  ho  ciirrioH  on  tho 
biisiiiPHs  in  tlio  namo  of  a  firm,  and  has  a  i)hico  of  bumiicss 
witliiu  tho  jurisdiction  undor  tlio  control  or  inanapjuiont  of  souio 
person  ((/). 

Uy  Onl.  IX,  r.  H  (c),  "  In  tho  absonro  of  any  statutory  provision 
rcj-'iiliif  iiiR  Horvico  of  proooss,  ovory  writ  of  suniinonH  iMsu(!d  aj^ainst  a 
corponitioii  a{,'f,'rpgato  ( /)  may  bo  sovvod  on  tlio  mayor  or  other  licad 
olHciT,  or  on  tho  town  ch^rk,  clorit  (j/),  treasuror  or  secrotary  of 
8;i(h  corixmition  ;  and  ovcry  writ  of  Hummons  issued  against  tho 
iiihiibitants  of  a  hundrod  or  other  liko  (Hstrict  may  bo  served  on  tho 
liif;h  constabloa  tlioniof,  or  any  one  of  them,  or,  whore  tliere  is  no 
liii;ii  constable,  on  any  other  acting  cliief  ollicer  of  ])olico  of  tho 
I'DUiity  in  which  such  hundred  or  district  is  situate ;  and  every  writ 
of  summons  issued  against  tlio  inhabitants  of  any  county  of  any 
city  or  town,  or  tho  inluibitants  of  any  francliisc,  liberty,  city,  town, 
or  i)laco,  not  buing  a  part  of  a  huiulreil  or  other  lilio  district,  on 
some  poaco  odlcer  thereof:  and  where  by  any  statute,  provision  is 
made  for  service  of  any  writ  of  sinnmons,  bill,  petition,  summons, 
or  other  process  unon  any  corporation,  or  upon  any  society  or 
ft'llowshij),  or  any  body  or  number  of  persons,  whether  corporate 
or  uuincorporate,  ovory  writ  of  summons  may  bo  served  in  tho 
iniiuncr  so  provided."  Service  on  a  company  established  under  tho 
('omi)anies  Act,  liHi'2,  may  bo  ctTectod  by  jjost  {It).  See  further  as 
to  service  on  such  companies,  pasf,  (Vi.  XV[I.  Soo  as  to  servi(;o  of 
writs  upon  railway  companies  and  other  corporations,  Cli,  X(!ll,  As 
to  service  of  writs  upon  banking  and  other  •jmblic  coiniianics 
entitled  to  sue  and  bo  sued  in  the  name  of  their  i)ublic  otiicer,  see 
Vh.  X(,'/f.  There  aro  other  statutory  enactments  pointing  out  tho 
mode  of  service  in  actions  against  commissioners,  public  coiniianies, 
&('.  (i).  When  a  foreign  corporation  carries  on  business  in  Eng- 
land, thoy  may  bo  said  to  bo  domiciled  in  England  and  resident 
wlieio  they  carry  on  business,  and  in  that  case  service  on  the  head 
clerk  or  officer  at  tho  English  branch  would  bo  sufficient,  and  it 
is  not  necessary  to  servo  process  on  tho  otBcor  at  tho  head  office 
abroad  (A-), 

21.  Indorsement  of  .S'ernVc.]— By  Ord  IX.  r.  15  (/),  "Tlio  person  21  ludorso- 
eorvmg  a  wnt  of  summons  shall,  within  thrco  days  ut  most  after  ment  of  ser- 
— — ■ __   vice. 


23S 


«< 


ill)  OWiil  V.  CldKoii,  46  L.  J.,  Q. 
B.  li)l. 

(f)  Cp.  C.  L.  P.  Act,  18.52,  8.  16. 

(,/)  A  colonial  Rovemmeut  is  not 
a  corporation  within  tliis  rule  ;  6Vo- 
iiiaii  V.  Ooviriwr  of  Xcw  Zealnud, 
;  C.  I'.  D.  063. 

(//)  Sco  H'lilfoH  V.  Universal  Sal- 
rwje  Co.,  10  M.  &  W.  438,  wliero  it 
w.'is  hold  that  sorvico  on  a  clerk  in 
tlip  office  of  tho  secretary  was  in- 
siiilieieiit.  Machrth  v.  The  Glasr/oir, 
(ir.  Jiailira;/  Co.,  L.  R.,  8  Ex.  "149: 
42L.  J.,Ex.  82. 

(/;)  Itliitf  y,  Tntiil  iinil  Wnli^r 
Vompmij,  VV.N.  1883,  174  ;  Ditt.  Ch. 
Cos.  193. 


((■)  See  WUUamn  v.  The  Commis- 
siomrs  for  Executing  the  Oftiee  of 
Lord  lliqh  Admirnl,  11  C.  B.  420: 
2  L.  M.  &  P.  456  ;  20  L.  J.,  C.  P.  245, 
as  to  the  mode  of  serving  si'ch  com- 
missioners. 

(Ji)  Newby  v.  Von  Oppen  /f  Colt^a 
Patent  Firearms  Co.,  L.  K.,'7  Q.  B. 
293  ;  41  L.  J.,  Q.  B.  148  :  Palmer  v. 
GotihVs  Maniifiietiirinff  <'o.,  W.  N. 
1884,63;  Bitt:  Ch.  Cos.  194. 

(/)  Sec  former  enactment,  C.  L.  P. 
Act,  1852,  8.  15.  As  to  when  the 
server  of  a  writ  can  be  sued  for  not 
makinj?  the  above  ijiilnrspTurjit,  see 
Ciniewis  v.  /hwid,  1  H.  &  C.  322 : 
31  L.  J.,  Ex.  473. 
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Pabt  III. 


Whou  dis- 
IM'iised  with. 


By  whom  to 
be  mudc. 


such  sorvico,  indorse  (m)  on  tho  writ  tho  day  of  tho  month  and 
■  week  of  tho  service  thoroof,  othonviso  tho  j)liiinfitY  nhiiU  not  In- nt 
liberty,  in  cnso  of  non-iippoiiranCo,  to  piocfcd  liy  ilcfmilt ;  luid  cvii  y 
nfriilavit  iif  Norvico  of  hikIi  writ  hIihII  nicntion  the  day  on  wliich 
HiU'h  indorsement  was  made.  This  rule  hIuiU  apply  to  Hubstitutcil 
as  well  as  other  Hervieo"  (//). 

It  lia«  been  held  that  tho  rule  d(t0H  not  apply  where  notice  in  lion 
of  Hervieo  has  boon  given  out  of  the  jurisdiction  (o). 

The  indorsement  must  be  made  on  an  amendetl  writ  after  it  is 
served  (/<). 

Tho  tnne  for  making  tho  indorsement  may  be  extended  (7) ;  but 
it  is  doubtful  whether  it  could  in  any  case  be  altogether  dinpenscd 
with.  In  a  case  before  tho  Com.  J.uw  I'roc,  Ad,  1Wij2,  where  tbu 
defendant  had  improperly  got  poasossion  of  tho  writ  of  suniiimiis, 
tho  Court  allowecl  an  apjiearanco  to  bo  entered  by  the  iilaintilf 
without  tho  indorsement,  and  ordered  tho  defemlant  to  pay  t!io 
costs  (r).  And  in  another  case  before  that  Act  where,  on  tlil' .ser- 
vice of  tho  writ,  the  defendant  denied  that  lie  was  the  party  nauiod 
in  it,  and  the  fi(n'ver  in  c()nse(iuonce  omitted  to  nuiko  tho  iudurse- 
ment  within  the  three  days,  tho  Court  allowed  him  to  niiiko  it 
afterwards  («).  But  before  that  Act  the  Court  refused  to  allow  tho 
same  where  the  writ  was  sent  by  the  plaintitf  to  tho  defendant,  at 
liis  re(|uest,  who  kei)t  it,  and  did  not  apjiear  ;  the  Court  oliserviii^', 
that  the  idaintiif  had  bnnight  himself  into  tho  dilliculty  by  not 
following  the  \isual  course  (/).  Tho  person  serving  the  writ  must 
make  tho  indorsement.    It  may  bo  made  by  a  marksman  («). 


22.  Substituted       22.  Substituted  or  other  Service  ii'lini  ]>rom)>t  I'vrsomil  Service  cuiniot 

or  other  ser-      i^  effected.]— My  I!,  of  S.  C. ,  (frd.  JX.  r.  2,  ' '  When  service  is  recpiired 

^*'®"  tho  writ  shall,  wherever  it  is  jinicticuble,  bo  served  in  the  iniinuer  iu 

wliich  personal  service  is  now  made,  liut  if  it  bo  made  to  ai)])car  to 

tho  Court  or  a  judge  that  the  plaintirt"  is  from  any  cause  inmhlr  tn 

effect  prompt  jiersoind  service,  the  Court  or  judge  may  make  such 

order  for  substituted  or  other  service,  or  for  the  substitution  fur  st  rcic  nf 

notice,  by  advertisement  or  otherwise,  as  may  bo  just."    liy  this  rulo 

the  former  practice  of  making  an  order  to  proceed  as  if  service  Imd 

been  effected  is  abolished  (.r) ;  and  three  modes  in  which  scvvico 

may  be  ordered,  where  prompt  personal  service  cannot  bo  etVected, 

are  pointed  out. 

Suhstituted  ^"'^   ^^^^  °^  tlieso   is  substituted  service,  a  mode  of  procoduro 

service.  formerly  in  use  in  tho  Court  of  Chnnccrj-,  and  authorized  by  tlio 

statute  15  lO  16   V.  c.  86,  «.  5,  and  the  Cviisol.  Ord.,  Ord.  X.'  r.  '1. 


ciiiles  ou  which 


(m)  Sec  form,  Chit.  F.,  p.  05. 

(h)  This  lost  seuteuce  overrtiles 
tho  decisions  iu  Di/moiul  v.  (Jrofl,  3 
Ch.  D.  512  ;  45  L.  /.,  Ch.  G04  (C.A.) ; 
Cruse  V.  Kdlingcll,  W.  N.  1875, 
250. 

(0)  lie  Li  limy.  Fish  v.  Chattertou, 
47  L.  T.  ;i'2H,  V.-C.  13.  But  see  the 
fonn  of  writ,  R.  of  S.  C,  App.  A., 
No.  10,  Chit.  F.,  p.  85 ;  and  cp.  Hast- 
ings V.  Hurley,  16  CU.  D.  734. 

(jw)  The  Cassiopeia,  4  P.  D.  188 ; 


48  L.  J.,  P.  39. 

('/)  Ilfisliuffs  v.  Ilurlcii,  IGCh.D. 
734  :  Uprimt  v.  JWi;//,  48  L.  T.  Vm. 

(;•)  Jlrooke  v.  Ju/rii/i/c,  2  Dowl. 
047. 

(.»)  Burrows  v.  Gahriel,  4  D.  &  L. 
107;  1  B.  C.  Rep.  159. 

(0  AlkinsoH  V.  llouH'll,  7  M.  k  W. 
213  ;  8  Dowl.  872.  Awl  sco  linueH 
v.  I.oH-e,  2  Dowl.,  N.  S.  2;);). 

(u)  linker  v.  Cuahlaii.lC.  B.  131. 

(.r)  Amu.,  W.  N.  1875,  202. 


Hiihititiited  or  other  Herrice, 
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Subsfitiitcid  sorvico  conMiHts  of  serving  sojiio  porMon,  Hueh  iis  liin  Chap.  XIII. 
n^nit  or  8i>li(it()r,  iiiHt<>ii(l  ot  tho  dofonilant  hiiuHclf,  Tho  principle  ^— — — — 
boin^  that  tho  poiMoii  to  ho  BorvoJ  must  ho  ••itlior  u  porsou  iiu- 
thi'rizcd  to  iicccpt  .scrvico or  u  porson  who  will  i-intiiinly  c()inin>iniciito 
the  tiict  of  tlio  »«3rvito  to  tho  (lofondunt  (y).  It  was  allowed  in  a  case 
whore  tho  defendant,  who  was  uhroail,  had  a  Holicitor  in  this 
couiitry(2),  or  an  uKfit  in  this  country,  managing  tho  matters  in 
relation  to  which  tho  suit  was  commencml  (a).  So  it  was  ordered 
to  bo  ofVectcd  on  tho  solicitor  of  the  plaintitf  in  an  action  at  law 
brmii;ht  against  the  ))laintiff  in  tlie  Chancery  suit  in  which  tho 
(irili'i' was  made  (/)).  So  substituted  service  was  ordered  on  a  soli- 
citnr  who  had  acted  for  tho  defendant  in  transactions  connected 
with  the  subject-matter  of  tho  suit,  the  bill  being  also  ordered  to 
bo  sorvi'<l  at  tho  defendant's  residenco  abroad,  when  personal 
gorvico  had  been  attempted  but  found  impracticable  (c).  Where 
the  suit  was  against  a  firm,  sonio  of  tho  members  of  which  resided 
abroad,  substituted  service  on  those  within  the  jurisdiction  has 
been  allowed ((/).  In  a  creditor's  administration  suit,  service  on 
tho  administratrix  of  the  intestate  for  tho  heir  has  been  allowed  (f). 
Scrvico  on  the  medical  ollicer  of  a  lunatic  asylum,  wlio  refused  to 
allow  tho  defendant,  who  was  ono  of  the  innuites,  to  bo  seen,  has 
iwen  allowed  (/).  In  a  suit  for  specilic  performance  of  an  agreo- 
uient  for  the  sale  of  a  ship,  substituted  service  on  the  master,  who 
was  the  authorized  agent  of  the  owner  in  tho  matter,  was  allowed (,7). 
Substituted  service  should,  however,  only  be  ordered  where  there 
is  a  probability  that  tho  writ  or  notice  of  it  will  reach  tho  defen- 
dant (/<).  As  to  service  on  a  defendant  who  is  in  prison,  seo  liland 
v.  Illiiiid,  L,  It.,  3  P.  &  M.  2313.  As  to  who  is  an  ngont,  for  pur- 
poses of  service,  see  Swaiizi/  v.  Southwell,  Ir.  C.  A.,  G4  L.  T.  Journ. 
JNH.  As  to  substituted  service  on  a  corporation,  seo  lloyul  Mail 
,S.  /'.  Co,  v.  ilruham,  2  App.  Cas.  381. 

Under  tho  present  rule,  whoro  tho  solicitors  of  a  defendant,  who 
was  in  India,  refused  to  accoi)t  service  for  him,  substituted  service 
was  ordered  ou  thorn  and  on  tho  defendant's  c'  ^-k,  ssi.x  weeks  being 
allowed  for  appoarauco  (»)•  Service  on  dofci  .(  »t'8  wife  has  also 
Ixjen  ordered  {k). 


(u)  In  re  Stadc,  Sfatle  v.  Ilulme, 
4.5  L.  T.  276 ;  30  W.  11.  28,  Frij,  J,  : 
Hope  V.  Uope,  4  De  O.,  M.  &  G.  328; 
23  L.  J.,  Ch.  082,  where  the  priii- 
ciiiles  on  which  substituted  service  is 
allowed  are  stated  by  Lord  Cran- 
wnrth.  See  llobhoHsc  v.  Cnnrtney, 
12  Sim.  HO;  10  L.  J.,  Ch.  377. 

(:)  III  re  Slade,  sujjra. 

lu)  Hope  V.  Hope,  supra. 

(*)  ISeri/isou  v.  licaran,  16  Jur. 
nil:  ItiulUe  v.  lltanehet,  10  L.  T. 
365. 

(c)  Hope  V.  Carnegie,  L.  R.,  I  Eq. 
12G:  The  Pummernnia,  4  P.  D.  196; 
48  L.  J.,  P.  6.j.  See  also  Cooper  v. 
Wood,  0  Beav.  391. 

(•'.'}  Kinder  v.  Forbes,  2  Beav.  .'J03 : 
Leese  v.  Martin,  L.  R.,  13  Eq.  77. 

(0  Ueanes  v.  Kitehin,  L.  R.,  13 


Eq.  461 ;  25  L.  T.  930 ;  20  W.  R. 

353. 

(y  )  Ilaine  v.  U'iUon,  L.  R.,  16 
Eq.  676;  43  L.  J.,  Ch.  469:  cp. 
T/ioni  V.  Smith,  27  W.  R.  617. 

(r/)  Hurt  V.  Herwig,  L.  K..  8  Ch. 
8C0';  29  L.  T.  47;  21  W.  R.  G63. 

(.'()  U'vlverhamptnti,  S;e.  Ilauking 
Co.  V.  llond,  43  L.  T.  721 ;  29  W.  R. 
599,  M.  R. :  Fiirber  v.  King,  29  W.  R. 
535,  V.-C.  B. 

(i)  Armitaqcy.  Filzwilliam,  W.  N. 
1875,  238.  Seo  also  Id.  1876,  21: 
and  seo  Dymond  v.  Croft,  3  Ch.  D. 
612. 

(Jc)  Bank  of  Whitehaven  v.  Thomp- 
son, VV.  N.  1877,  45.  lu  Cuiilbnrn  v. 
Cysfi'!//,  33  W.  R.  33,  the  Court, 
where  the  defeudaut  had  absconded, 
ajid  was  beliovetl  to  be  out  of  the 
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Pabt  III. 


Herviro  liy 
uilvertiHi'iiieut, 


il 


Servii'i)  liy 
uotico. 


Ap])Iiciitiou 
for  leave. 

Aflidiivit. 


Writ  n/  Sinnmoni, 

Tlin  iiilc,  liowovcr,  (iiily  ui>lili."'  to  ciisrH  whoro  thoro  ooiiM  Im, 
litit  I'lir  ililliriilticH  ill  tliK  way,  |i<'rH<iiiiil  H>rvit'i':  it  iltK'H  iint  I'n.ililti 
till'  ])laiiitilY  to  Ncrvi'  ii  dolViiiljint,  hucIi  uh  ii  ciiloiiial  Knvi'i'iiiin'iit, 
who  coiilil  not  )i«  clYi'i  tiiully  F*in'v<<(l  at  all(/).  It  did  not  apply  tu 
IlcfiolK*  lllldtT  tlio  now  olisolcto  Hilln  of  K.\cliun),'0  Act,  lN.").V;)i], 
Hiil)Mf  itiitt'd  Hcrvit'o  on  tlio  ambassador  of  ii  t'ort'imi  f«oviirfij,'u,  nunii'il 
an  u  di'I'cndant,  will  not  )>o  allowt'd  (»], 

Secondly.  Horvito  undor  tiiis  i ulo  may,  in  cuhos  within  it,  us  in 
tbn  caso  of  an  uhscondin);  di'lcndant  within  tho  jni'isdii'iidn,  )^ 
ordori'd  to  ho  (•IVortcd  liy  ii-avin};  a  copy  of  the  writ  at  the  di'iiu- 
dant'M  place  of  Imsini'sx,  and  at  tho  lodgings  which  In;  hud  iutclv 
occupied,  anil  hy  innertinj;  advei'tisementu  in  the  "  liondon  ( iii/cltii^' 
nnd  "  Times" {<i),  or  hv  sendin;,'  acopy  of  the  writ  to  the  defenduiit's 
hist  known  place  of  altodo  liy  jiost,  iind  insertinf;  ailvertiseiiiints  in 
newspapers  as  to  the  writ  ( /)),  or  l>y  serving  i  copy  of  the  wiit  mi 
the  deteiidanfs  wife,  leavinj?  a  cojiy  at  his  house  and  insertinj;  ud- 
vortisomeiits  in  newspapers (7),  or  liy  leavinpf  r  copy  of  the  writ  ut 
each  of  h"viial  houses  soufjht  to  ho  recovored,  and  udvertisiii;,'  ju  tho 
Miune  manner (rV  In  this  case  tho  ei^'ht  days  run  from  the  seiviru 
of  the  oo]iy  anil  issue  of  the  aiKertiseniontH(r).  In  a  case  wlii>ro 
th>  defendant  a]iiieared  to  be  avoiding  jiersonal  service,  servii  !■  wus 
ordered  to  be  elVected  by  li'iivin^'  a  copy  of  the  writ  at  his  dwillin;,'. 
house  and  jilace  of  businoss,  and  Hcnilin^  one  to  him  by  ])ost(ji). 

Tho  third  mode  is  by  nuhititittiiKj  n  itntirr  for  srrricr.  This  is  not 
opplicablii  in  the  ordinary  caso  of  an  ahsconding  dobtor  within  tlio 
jurisdiction  (i<) ;  but  it  wns  allowed  in  a  case  where  the  defeinlunt'H 
only  known  ]ilace  of  rosidonce  was  a  club,  and  tho  solii  iieis  wlm 
liaii  acted  for  him  in  othei'  matters  refused  to  accojit  serviii'.  tln' 
notice  bein;?  {riven  by  means  of  letters  addressed  to  the  delcnduiit 
at  his  club,  and  at  his  wdicitors,  respectively,  and  by  inw-rtin;,'  uil- 
vertiseineiits  in  tho  "London  Guzotto,"  tho  " Times,"  and  aiiotluT 
mi)rnin<j:  i)apc>r(/). 

Leave  to  servo  tho  writ  in  any  of  tho  uiodea  abovo  jiointcd  out 
is  obtained  on  aiif.i;  parte  application  to  a  ^[aster  at  Chambers. 

Hy  It.  of  S,  v.,  Oril,  A'.,  "  hH'cry  apjdicution  to  tho  Court  or  a 
judjjo,  for  an  order  for  substituted  or  other  Horvico,  or  for  the  suh- 
stitution  of  notice  for  service,  shall  bo  supjiorted  by  an  ulliduvit 
scttiuf;  forth  the  {jrounds  upon  which  tho  application  is  niude." 

To  obtain  an  order  for  substituted  or  other  sorvico  tho  allidavit  (ii) 


mm 

Jill  f. 

tirisiliction,  allowed  sorvice  on  his 
rotlior  and  by  adviTtisfmeiit,  on  tlio 
tenns  that  tlio  plaintiff  brought  any 
nioiioy  rcrnvoreu  into  Court,  to  abide 
further  order. 

(/)  SluiiiaH  y.  Goreriimciit  nf  Xew 
Zealand,  1  C.  P.  D.  56.3;  40' L.  J., 
C.  P.  Ih.'/. 

(»i)  I'oKock  V.  Campbell,  1  Ex.  D. 
50. 

U)\  Stewart  - .  Hank  of  England, 
W.  ^'.  1S7(>.  2CH. 

(0)  Cnolc  V.  lln,/,  2  Ch.  D.  218  ;  '15 
L.  J.,  Ch.  Oil:  ihnniltnn  v.  Parker, 
68  L.  T.  Moiir.l  29!).  (i.  B.  1)..  Feb. 
18th.  IS-M)":  /*  u/hr/i(iiiiiiliin,i.\i:JSank- 
inr/Cu.  v.Jhnd,  4:j  L.  T.  721:  op.  I/nnt 


V.  Atintin,  9  Q.  B.  D.  598 ;  51  L.  J., 
Q.  B.  455. 

(/))  Hamilton  v.  Datief,  W.  N. 
1«,S(),  92,  V.-C.  M. 

(1/)  MiillotVH  V.  liannister,  W.  N. 
1882,  18:i ;  28  W.  11.  2;!8. 

(r)  Crane  v.  Jullinn,  2  Ch.  D.  220, 
24  W.  II.  091,  V.-C.  II. 

W  Capes  V.  liower,  24  W.  R.  40; 
W.  N.  1870,  193. 

(/)  liafall  V.  Onqleij,  31  L.  T. 
124.  Soo  also  Jlari/ei/  v.  J  Hike,  .35 
L.  T.  706:  jr/iiteli/  v.  Jtnmi/inll, 
3."  L.  T.  517. 

(11)  Seo  Chittv's  Forms,  pp.  87  ami 

&i;  ■ 


Siihutitutetl  or  othn  fitn'irf. 
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r-hoiilil  Ix'  ondoisod  "  Allliliivit  in  mii.imiiI  nf  ni'iillniitii'ii  for  milwli-    <^'iiAr.  XIII. 
tutccl   MiTvii''"."      'n«"    fiirtliiT   jinuTiMliiipH   an«   Miiiiilur    tit    thoxo 
ilctiiiltil  'iiiti'.  !»•  -•"'.  *'•  <>l'<"iii  tlio  ii'iuiwai  (if  ii  writ  of  MunmioiiH. 

I'li'lvr  tho  <'<im.  I.iim  I'ror.  Ad  {novt.  71),  wlicm  |icis(>iiiil  miuvu'O 
coiilii  not  it"  ('lYcctfil,  in  (inlff  to  iinirc  il  witlinut  it,  it  wan  ihhu-h- 
Hiirv  to  Hutinfy  tlio  Coiiit  or  a  jikIk"'  t''i>t  r<Msoiiiililo  ctTurtft  liad 
lii'c'ii  iiiiidi' to  clYrct  ii.'rsoiial  Korvirn,  anil  i-ifliir  tlmt  lli"  wiit  liad 
(iiiMi'  t'l  tlici  knitwli'ilp>  i.f  till'  ili'fi'iiiliint,  or  tliiit  lu'  wilfully  oyailod 
HI  rvii'o  of  tlio  NaiMi'.  Wlicri)  tlm  dufondaiit  wus  out  of  tlu'  juriM- 
diition.  i«'i  ordi-r  to  iiroci'i'd  in  tlin  ulisi-uio  of  ii]i|icariinro  wus 
iilitiiinalilo  r.f /""■''■.  <>i>  i»'>  nHidavit  Mliowiiif;:  \A.  'I'liut  (lii'ii>  wan 
a  I'liiiHo  of  artion  a^jiiiiist  tlii>  ilrlViiiliint,  wliiih  aio-m  witliiii  tlio 
iini^iliition.  (')•  in  ri'.Hpcrt  of  thn  luvarh  of  a  rontract  nimlo  within 
thi'  jiiriHiliition  ;  '-'ml.  That  tlm  writ  or  iiotico  (in  raso  of  tlio  ili'frn- 
(liini  not  lii'inK '•  HiitiHli  Hiiltji'it)  was  ^ii'isoniiliy  Hcrvrd  iipon  liiin, 
or  tliat  rcuHonahlo  ctVorts  wcro  niailn  to  rlVoct  jiorHonul  Horvii'o 
thi'p'of  upon  liiiii,  and  that  it  canui  to  his  kuowli'dt,'!) ;  Jird.  That 
thi^  il.'fi'iidant  I'itlu'r  wilfully  ni'^r'  'itcd  to  appear  to  tlio  writ,  or 
that  ill'  wa'i  liviiij,'  out  of  tlio  jurisdiction  of  tho  Courts  in  ordor  to 
(IcfiMit  and  dolay  his  cii'ditors ;  Ith.  That  tlio  (lofcndant  was  or 
wiis  not  a  Itiitish  sulijott  fas  tho  caso  nii;,dit  hi')  ;  .Ith.  That  no 
npiii'aiiini'n  had  hi'i'U  I'liti'iiil ;  and,  iiustly,  of  tlm  ollicial  character 
and  sicnaturo  of  tlm  consiil-p'iu'ral,  or  other  olUccr,  bol'oro  whom 
any  aliidavit  used  bcforo  thu  jiid^,'i!  had  Itccn  sworn.     Jf  tlm  order 


any  alliilavil  usoii  Diuoro  mu  ,)iioj,'"  nan  occii  r-wuin.  ji  inn  uuu'i 
vi'Vc  t.'ianti'd  on  fulso  f;rounds  stated  in  tlm  aitjilication  for  it,  or 
was  otherwisn  wroiifjly  olttnined,  it  might  liayo  lioen  not  asido  on 
nil  iipjiliiation  made  inn  reasoiialilo  time(.').     The  ("oiirts  wiaild  not, 


niiii|>|> 
it  I 

priiii'i'ii  111  HI"  "»-i'""  >'■■  ""  ^^••■•••••'  ....  - ■ ■ - 

wasohtaini'd,  was  false;  and  >'.  .ilso  seems,  that  if  tlie  motion  wuh 

.     .  .1         ■  .<■    • r    il.„    ..iiM :t I    ..t    ,.1. l.,.«.. 


J 11.  [\  It'   111   il    I  «   tir..  F.i.fc.  '»..    ...ii.^.'y.  * w,,,...     ..•'.......■.»! 

it  so'cias.  have  sot  asido  a  jiidj^'e's  order,  givitif?  the  plaintitY  liherty  t(» 

(need  in  tho  action  on  the  ^rround  thi't  the  allidavit,  on  which  it 
...  I'i     I  iit'i'.i      -.    ..'-.  . 


OMllllIII'll.    \>  U."^   lainiT  ,     ,111. 1    '..  .•i.'w    .-.  .  ,    .....^..     ....       ...... 

founded  on  tlm  insullicieney  of   tho  atlidavits  used  at  chamliers, 
till!  Court  would  only  liavo  sot  aside  tiin  order  iipon  atlidavits  ne;ja- 


itrilCe,      11  WI18  noi  enoiiffu  ut  »iui<j  iiiau    luu   i-iiun    «i;iu 

Jiiiiiln.at  tlm  "iiouao"  of  tiio  defondant(((),  or  nt  his  olllco  or  ]daco  of 
hiisiness,  unless  the  allidavit  also  stated  that  tlm  defendant  had  no 
residence  (/<) ;  or  that  his  residence  wus  unknown,  and  that  roason- 
ablo elTorts  (sliowiii};  them)  had  ln'cii  made  to  iiscertain  it  (c).  It  must 
have  stated  distinctly  what  tlie  ])arty  who  ondoavonrod  to  servo  tho 
writ  actually  said  ou'each  cull  ('/),  also  what  answers  wore  {,'ivon  to 
his  iiuiuiries,  in  order  that  tho  judgo  might  decide  from  tho  materials 


(/)  llHtton  V.  Whitehoitse,  1  H.  & 
N.  32. 

(v)  Inrh  V.  Padwid;  0  C.  B.  224 ; 
2  L.,  M.  ic  V.  78,  n.  (u) ;  li)  L.  J., 
C.  1'.  211:  U'hiiahr  v.  Crockn;  2 
L.,  M.  .v:  1'.  70. 

(:)  Wtikekii  V.  Teesilnh;  2  L.,  M. 
&  P.  8.5.  Sec  Fit'.qvrdld  v.  J-A'(i>in, 
h  M.  &  (ir.  207 ;  2  l)owl.,  N.  .S.  !tl(i; 
G  Scott,  X.  li.  220  :  JiHs.se/1  v.  Jvi/, 
11  Jur.  821. 

(«)  Pur  Matilt;  J.,  Batho  v.  Dick- 


man,  G  C.  B.  20. 

(4)  llii»s,'//  V.  Kiiinrle.'<,  7  M.  &  Or. 
1001 ;  2  ]).  &  L.  .OU.j  ;  S  Scott,  N.  R. 
71.5. 

((•)  Ddficn  V.  Wcsfnwen/t,  7  C.  B., 
N.  S.  8'2!);  29L..T.,C.  P.  109:  nakir 
V.  Coj;  1  E.x(li.  \^)^ :  Anon.,  2  D.  & 
L.  1001.  iSce  Klhurnc  v.  Mnrahnl/, 
1  T).)wl.,  X.  S.  188:  Jtock  v.  A(//im, 
:{  1).  &  L.  817 :  ll'iHiams  v.  Oipe,  9 
Juf.  71!,  Q.  15. 

(rf)  Dubois  V.  Lowtfier,  4  C.  B.  228. 
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Paht  III. 


IVrit  of  Summons. 

three  several  culls  niado  on  tlireo  different  dam  ft  Sn  If  i""'"^ 
residence,  and  that  each  ol  tho  hist  tZlur^^L  the  dofondaufs 
to  appointment;   and  whcio  an  annointmlnf       *"  '^^^?  P"''«""»t 

necessity  that  tho  calls  should  bo  inn  Kr+r''"     ■'^^°''*'  ^^''■^  "o 
Where  calls  had  been  m2  at  X  iofe^ii^t'sTe^i,}; '"""  ^''^• 
answers  SI ven  on  two  occasions    that  ho  wn«  .f  ^  lesidenco,  and 
not  bo  seen;  and  on  anotS  ^ccas  on    that     0^*""°;  i^"^  '""IJ 
111:  and  the  deponent  swore  to  h^bTlief  tint  the  1.?.^'?"':'  '"" 
bedridden    and  had  oeen  confined  to  hi    toe  for  t.llv      ""'"' 
Coleridge,  J.,  thought  tho  facts  deposed  to  wore  sumcirr"^  'Tu""' 
any  averment  of  belief  that  the  doUdant  JnJlfn  •'?''' '^'"'t 
way  to  avoid  service  of  the  writ  S      'So  mn^il^'"^""    "^  ^^' 
copy  of  the  writ  should  bo  left  at  tho  fwL^i     f      required  that  a 
the  residence  was  unknown  thScoSv  t"tt^"J''t^''  l''')"    ^^ 
way  that  the  circumstances  ad  hfttcT&morolfT'''^  !"  "'^  ^''^ 
a  copy  was  sent  by  post  to  dSfnlnt's  attorned 
circumstances  wliich  justihed  tho  behef  fW  ff^  i     i     ^^T'  ^™« 
defendant's  hands,  the  Court  crintorl  n  rnfi  V    ^^^.^achod  the 
was  tho  practice  to  reciuire  the  ?onv  to  bo  ll^  -/fTv,  '^  "."^"'  ^'>    ^^ 
ealls(m/.     But  in  ono^ase  the  cSrt  ot  /Cl^^^^^ 
It  sufficient  if  loft  at  tho  second  f«"     Tf  LT^Z.  ^^'''''  "'"^"lored 
the  affidavit  should  s  ^Th^S:    ^e'defendai    ha^.'nn? 
the  wrrt.     It  was  re,,,ured  to  show^  t^S^^^t^:^:: 

have  been  made  to  effect  personil  servic^nndl^^'v'''^''^'^ 
effected,  and  also  to  state  the  mannorTn  wh^  1,  Tf  '"^  '^  ''""""^  ^' 
effect  service,  and  facts  showinT^W  f?  T         '*  '?  proposed  to 
effective  and'  oughrto  bo  Tdopld"'  No"'aS3avT  S^'^^^'^^ 
appearance  is  now  necessary.  amaavit  of  search  for 


i^l/'J,^^/,  ^-  (Goodwin,  2  C.  &  J.  94. 
-^i  ^/  V-?/''  V.  6Vo*4y,  6  Scott,  IV.  R. 

^wtM  V   G^oor/,  Id.  398:  Jo/mson  v. 

5Dow.252:7\V,.«,«„  v.  Hickman]] 

1042:  ,S«ow  V.  Keith,  Id.  09o.    But 

2  L.,  AI.  Ar  p.  12  ;  20  L.  J.  Q  B 
209,  held,  that  this  was  merely  a  rule 
of  practice,  and  that  affidavits  show- 
lug  tliat  tlio  ]>laintiff  had  adopted 
any  course  of  proceeding  which  would 
bruifa'  him  within  the  statute  would 
bo  suflicieut.  And  see  r/u!/(on  v. 
Mamham,  5  Dowl  .512 


v./WTJur.nMi'B'''-*'"^" 

)!<  ir'l!^  ""■  ^"^  ^  I>o^vl-  398. 
^^(0   /'  dhns   V.  Jones,  3  D.  &  L. 

t  ^i.)  'IL'''''*  ^-  -^"'''^  Alva),lc,i  1  0 

Mookerj.To4c,i  Hodges,  ;il,5. 
}h  flood  in.  -^'on/a;^  7  Dowl.  144. 

(m  .S/»(//,   v.  r/fir-,/,  2  Dinvl    SOS- 

C'O    //  e66  V.  Jnikins,  7  Dow!    I''') 
204.'^  ^/""Ar/'v.  TownsemI,  I  Hodges, 


DefvcL  in. 


n 


made  to  servo  tho\  otouiff  ami  thir' if  "^^'^  ^°'\^^  ^««" 

Jom^sokia  boon  tried  (0  "  pmeticablo  means  of 

Sulistituted  or  other  Morvico  wlinn  il-  u.  i.,.,,i.  •  ■■ 

an  order,  is  BO  Ion,,  an  tho'u^'d!  "  /ud'   a  "^eSuTrf^^^  '"'"'°'- 

,.osos  as  zf  the  writ  had  boon  personally  sorted    .f^^  ^^^ 

Unions  the  order  shall  otherwise  direct,  a  copy  of  tho  order  and  of 
tlio  writ  IS  deemed  to  have  been  served  tho  day  following  the  dav  on 
which  a  prepaid  letter  containuig  such  copy  has  been  posted  fx). 

23.  StUiDg  aside  Seri'ice.l—I{  tho  service  of  thn  y.r,.u  v„  •  , 

tiio  dol'endant  may  niovo  to  sot  it  aside  ^^  irregiUar  23.  Setting 

By  On!  XI f  r.  30,  "  A  defendant  before  appearing  .shall  be  at  StiT""''" 
liberty,  without  obtaining  an  order  to  enter  or  iteri,  ^aSndit  onal 
appearance  (//  ,  to  servo  notice  of  motion  to  set  aside  fmLrJ^n 
la>n  of  the  writ  or  notice  of  the  writ,  or  to  dis^hSf      e  oX  aulC 
imiif^  siu'li  service.  '  oiuer  aiuno- 

to  tho  Court,  as  th^e  rui  ^AyltS^^^^^^'  "-^« 

.isS2;cS.  r^ " ''"''"'  "'^'^  ^'"'^'  -'^'^  «^^-'-'« 

2G.  I)e/eds  in  Writ  or  Copy,  Uw  tahen  advantage  of,  &c  l-Wo 
have  already  .seen,  m  the  preceding  pages,  in  what  ripec'tfthi  wS 

claim,  the  defendant  cannS^i  ^S^  tSS  S  "^^^T^ 
by  way  ot  detencW«)  or  appoal(i).   Eut,  fo.  some  defects  iS'thewi ft 
or  1.1  the  copy  ther(.,f,  which  we  have  pointed  out,  the  m^     oriho 
service  «ioreot  may  bo  sot  aside  ;  but  in'genoral,  whore  the  defect  is 
of  a  technical  character  no  advantage  is  obta  ned  bv  makkl  an 
arphcation  to  set  aside  the  writ  or  service,  as  in  geneml  Tn  amend 
ment  will  be  allowed  {Ord.  XXVJfl.  r.  12,  po8t,(Jh   XUl ) 
An  irrognlarity  in  tho  writ  or  tho  coin'  may  bo  waived  r/V 
It  the  p  amtitf  discover  tho  irregulaitV  before  ^'SdetLti^t  has 
appeared,  he  may  give  him  notice  not  to  appear,  and  this  woSld 
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26.  Defects  in 
writ  or  copy, 
how  taken 
ndvantaso  of, 
&c. 


(0  lirfh  V.  Bush,  9  Jur.,  X.  S. 
431.  See  llroohr  v.  Umil/i,  4  L.  T. 
oO). 

(ii)  Walt  V.  Baniitt  (C.  A.),  3 
Q.  15.  1).  303;  38  L.  T.  903  •  oo 
W.1J.  740 :  a.  a.  47  L.  J.,  Q.  U. 

qI\), 

(j)  Masters'  Practice  Rules.  See 
Vol.  •!,  Ajipoudix. 

(.'/)  It  W1I3  formerly  necessary  to 
nifcr  a  condiliunal  a])pc;iraiico.     Cp 
^(■lslm  V.  J'ii.sf,iri/iu,  -ly  L.  T.  504 


and  1  ntkin  11  ilhams,  J.,  iu Clarke  v. 
Jjiidloic  (I  E.  D.,  12th  March,  1884. 

M  llo<itsx.l-:,lwar(h,  1  Doug. 227- 
Jhswihs  V.  irviul,  7  East,  383. 

V')  See  1  Sauud.  318  a;  Ki,m  y. 
LtfwpntVrtrlM',  Barnes,  9,  post. 

M  Jlolmi):  V.  Rimsi-ll,  9  Dowl.  487: 
Llmlkdeij  v.  Carter,  4  Dowl.  480.  And 
see  i^„n«  V.  67(w/orA-,  7  Dowl.  ,530: 
llolt  V.  hdc,  1  n.  &  L.  G8:  h  M.  & 
Gr.  d" ^'      -'    -     - 


Irrofrularity 
may  be 
waived. 

Plaintiff's  pro - 
eeedii)gs  on 
finding  irre- 
gularity. 


IJ  Sc.  N.  R.  099.    Sec, 


m 


(-•)  So  held  by  Lord  Cokrldge,  C.  J. 


general,  how  au  irregularity  niav  be 


C.A.F,— VOL.  I 


,       waived,  Vol.  2,  Ch.  XLII 
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Part  III. 


Who  may  tako 
advoiitago 
of  it. 

In  wliat  tinio 
applicatiou  to 
bo  made. 


To  whom. 

Affidavit  in 
support  of. 


Form  of 
upphoation. 


27.  Amend- 
ment of  writ. 


UV<V  of  Summons, 

afford  an  answer  to  tho  dofondant's  sul.so.iuont  api.li.wii,,,,  j,,.,, 
aside  tho  writ  or  tho  sorvico  for  irn<f,n.hirity.     But/if  tl.o  (lotV,,,!,, 
has  rcallv  incurred  an.y  costs  (whicii  would  l.o  all.,■.^•,.,l  hi      , 
taxation    before  the  s.Tviee  of  sucli  nolico  tlie  plaintiff  «houl.l  ten,]   . 
thein,  otherwise  ho  niij>:ht  bo  coni])olled  to  pay  tiiom 

Any  person  served  with  a  vrit  may  apply  to  set  it  or  tho  scvi,,- 
aside  or  irregularity    although  lio  may  not  have  boon  the  , 
intended  to  be  served  ((i).  '•"'J  J>.ui_\ 

The  application  must  1)0  made  within  tho  eight  days  limited  i,,,. 
ontenng  an  appearance  ^  (nnless  there  be  some  good  exruso  t , 
made  for  the  delay)   and  l,ef,.ro  an  undertaking  to  a].p.M,(  /V 
before  the  defeiuhuit  takes  any  step  after  knowledge  of  th..  in.;,:  , 
anty  Cv)      Ihit  It  the  writ  be  ab.solntely  void  (whiVh  ,.an  u   ryt 
tho  case  (A)  ),  tho  application  might  bo  mado  after  the  above    „  . 
As  to  sotting  asido  proceedings  for  irregularity  in  general,  and  hi 
an  irregularity  may  be  waived,  .^-e.,  ,ee  post,  Ch.  XL//  ^ 

Iho  application  to  set  asi.le  tho  writ  or  the  service  thereof  .l,,,,,!,] 
bo  made  by  summons  to  a  Master  at  ( 'hambers  (/)  ' 

The  afHdavit  in  support  of  tho  application  to  sot  aside  the  sorvirv 
upon  the  ground  that  the  copy  serve.l  is  defective,  need  not    1,  , 
that  the  deteiidant  has  not  been  served  with  a  regular  copv  /A    1 
need  It  show  that  the  party  luaMng  the  applicatimi  is  aVr  .,',1 
in  the  cause  (/).    As  to  the  form  of  tho  amdavit  when  tho  a  „    • 
IS  made  upon  the  ground   that  there  is  no  iudorsonie  ,    of       , 
ammint  of  debt  and  costs  on  the  copy  of  tho  writ,  see  anU-u  --/ 

Where  the  irregularity  is  only  iu  the  writ,  the  defendant  "lm,'.|,i 
apply  to, sot  the  writ  aside  (v.);  but  if  the  irregularitV    e  .t   o 
into  thecopy  the  application  may  bo  either  to  set  asidj  il        ' 
tho  service  «).     Where  the  copy  only  is  defective,  the  appl      i 
should  bo  to  set  asido  the  service  (o)  and  subsequent  piiS' 
but  not  tho  copy  of  tho  writ  (o)  or  writ  itself  (;;).  ^  '"^^'^^'"i^'N 

2:    AmeMmad  0/ Writ.J-Aii  amendment  of  a  writ  of  summons 
may  bo  made  (r)  by  leave  of  a  master  (on  payment  of  fee)  before 


(li)  rUbroiv  V.  Pilbrotv,  3  C.  B. 
730:  Stevenson  v.  Tlwrne,  13  M.  & 
W.  149. 

{c)  Tiley  V.  Ilodqsnn,  2  D.  &  L. 
6;w  :  Fox  v.  Money,  1  H.  &  P.  250  • 
It.  V.  Hare,  1  Stra.  IGr):  Steele  v. 
Morgan,  8  D.  &  II.  450.  See  Ncwn- 
ham  V.  Ilamiy,  5  Dowl.  2G3,  per 
Littkdale,  J. 

(/)  S„u  Holiday  v.  Lawes,  3  Biuir. 
N.C..J41:  Anon.,  1  Chit.  129:  Ham. 
J  ray  v.  Kennimi,  1  Cliit.  230. 
^g).Ord.   L:iX.,  r.   2,   post,  Ch. 

Qi)  Seo  Hanson  v.  S/iackletuii,  4 
Dowl.  48  ;  1  H.  &  W.  342  :  (larne,, 
V.  Jlopkinson,  3  Dowl.  189 ;  1  C.  jf 
&  R.  587 :  C/iild  v.  Mara/i,  6  Dowl. 
576. 


621. 


(0  I.omas  V.  Price,  2  B.  C.  R.  193 
(X)  I'a-  •■     ■     --- 


I'alterso/i  v.  Miisby,  5  M.  &  W. 


«/'hn '"'"'*""  ^-  ^^'onie,  13  M.  & 
>V,  449, 

(ill)  Ifashcr  V.  Jarmaiiie,  1  C  & 
M.  408:  S.  C.  Aiioii.,1  Dowl.  (I,-,J. 
»ee  Cu/ieii  v.  11  atson,  3  Tyr.  ii;i,S 

(m)  Triislove  v.  ir/iitee/mn'li.  I  Sc 
^iV^H'vV  1  M.  &  Gr.  42(i;  8  Dowl 
«.i7  .  II  Ms  V.  Dawson,  2  Dowl.,  \.  S 

•j-a'"  '""P"""'  V.  JiecA-e,  3  D.  i:  L." 
ooO. 

.oiv"^  ;/'•.'?<'«<  V.  Reynolds,  0  Dowl. 
480;  0<d<ie  v.  liislion,  i  ,Sr.  X  ]{ 
203;  <}  tiow\.  57,  nom.  luinni  x. 
Jlishop:  Crow  v.  Field,  8  Dowl  ''lil  • 
Jriislove  V.  Wliitccliurcli,  1  So.  \  li' 
415;  1  M.  &Gr.42G;  8  Dowl.  Sisr;' 
Hall  V.  liediiwton,  5  M.  &  W.  ilO.!. 

,oi''\^'',i"'^'''^*'"  ^-  tW)7<T,  4  Dowl, 
m-  1  T.  &  Gr.  210.  Sou  JI,m,n 
V.  lar/an,  1  Biiifr.  05:  irUk  v.  Jhiu- 
son,  supra,  n.  (//^. 
v^'v't  °''^;,  XXVlll.  r.  12,  pn.st.  Cli. 
2i.Hl.     J'leasants  v.  Fast  lltreham 


Local  Hoard,  47  L.  T.  439.    See  the 
fonner  enactment,  C.  L.  P.  Act  ISS' 
M.20  21.    Seo  La  Llanca  Xazionale 
Me  (ti  lurmo  v.  Llamburger,  2  H.  & 
C.330:  Cornish  v.  Jlockirw,  1  El.  &  131 

brokc  V.  'lowiisvud,  42  L.  J.,  C.  P.  2o5 
where  pliiintiff  sued  a  local  lioard  iil 
tlio  name  of  their  clerk  instead  of 
their  own  name,  and  au  amendment 
was  allowed.  As  to  amendiuf^  a  coi)y 
of  the  writ,  seo  Moore  v.  Maqan,  16 
M.  &  VV.  95 :  I'lcchs  v.  Voles,  8  M.  & 

\v.u;i(. 

W  Masters'  Practice  Rules.  Seo 
Vol.  2,  Apjiondix. 

W  Per  Lush,  J.,  Bitt.  No.  ii. 

(«)  Conybcare  v.  Leivia,  44  L.  T, 
242;  29W.  11.  391. 

(.;■)  Musgruve  v.  Stevens,  W.  N. 
loSl,  1G3. 

T  (yj, -fl'"'''"^'^'*  '■•  Montague,  50  L. 
J.,  Ch.  257. 

(-)  See  Juries  v.  Cks,  8  M.  &  W. 
Oi)7. 


n2 


W  Ord.  XX.  r.  4,  post,  Ch.  XIX. 

198 ,  /0/U/.VOW  V.  I'almer,  4  C.  P.  I) 
2o8:  Moore  v.  ^idit,,//,   8  L.  R.,  Ir! 

((■)  Glenn  v.  JrjMr,?,  4  Dowl.  32'>  • 

49,  26  L.  J.,  Q.  B.  ?9:  7u„„/,<  y 
7F;ovr.,,  7D0W1.  663:  AshbJton  v! 

^^;S*',r  ^^V^  f  •  "'^  =  Braithivalle  v 
Torrf  Montford,  2  C.  &  M.  408, 

W)  *W/'r«v  toMw,  2Dowl.  745; 
J  M.  &  he.  194.    And  seo  Anon    2 

J  Kast,  Io5  :  /fiyA  y.  /^)«A  '^  Ki„ff 

4liV-A°V  2  ^?9".  <i«6;l  Hodgesi 
411:  loot  V.  Hhnreff,  2  BiuL'  N  r 
528;  2  Scott,  806;  fHodgesf4r2 


Ameiidnmit  of  Jfrif. 

8tat.>nioiit  (to  bo  filo(l)  of   |m     m"  f-f!'^    ^°'u^  '':'"'o  "''  «"  ^^"tton  

If.  the  writ  han  not  bc.n  ^oVvcV  lo^^^^^  . 

obtaiiio(lea;;,ar<e(0.    If  it  has  b<  on  Li   i  '""°*"^   '*  "^'^y  l^o 

support  of  thoapiliiion  I~7  ^"  ^T.  ""-^  "'fi^-^^it  ^ 

on^-nmly  witliout  leave,  ban  been  rof u  cdlr   i'"'!"       i '  ^'^''"'^ 
auH.nd  by  adding  an  ca.tircay  „ow"Lo„Hm^^^  ^"''  ^^^^°  *" 

iti,s.sueJ(.);  b^ttl^o^,TtcaZtT  r'""^^^ 
oven  to  sU  tbo  Htatiitr,  L  Itits  ?  '  A  t^.?"'''"^'^"?^'  ^*' 
of  a  writ  of  sumirions  bv  HnlSflif  ^  ii  ^™' >'io  amoud.iiont 
,.lMintilV,  it  was  hold  thatl,o  Sm  al^i^non?  oifJ'\^'''  "T""^^ 
from  tlio  dato  of  the  writ  and  no^  f,^T^i  ^^"^  '\''^"*"  roekonod 
anu'Tulod  writ  munt  bo  served  and  tbo  ?nd  ^°  "'"^^id^iont  (/,).  An 
on  it  in  the  sajno  man/e? irl'^i^Llt  rw'^  '^^  "^"^'^  "^^'^° 

AVlion  tlie  statement  of  claim  has  onfo  h}L.t    i  r 
mont  of  tbo  indorHcunent  of  the  ^iti:^^^'^'  ''-'^^^- 

boforo  it  was    'orS,\tZTll^':Str ^^^^^^^ 
uliownig  an  amendment.     It  was  also  bold  fl.'nf^ilr     ^^".o»'dcr 
altered,  it  were  restampo.l  on  riifftn.  it  daV  o  fb^  ""*•'"  ^?'^'  ''' 
the  teste  need  not  liavo  boon  alteml  to  Ll-^-f     ^"^  original  teste, 
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Past  in. 


In  what  cases. 


Writ  of  Sumnmia, 


ordor  giving  loavp  to  amond  is  nocossary  in  order  to  niako  a„. 
alteration,  ovou  when  the  writ  has  not  boon  served  (h).  ^ 


Sect.  2. 


(A). 

Writ  of  Summons  where  the  Dcfemlant  ia  out  of 
the  Jhriadidion. 


In  what  Cases  Leave  mnu  he  obtained  l—Whnm  fl.n  ,1,>P<,,,  i     l  • 
resident  within  the.  jurisdiction  of  the^IIi^  Con  t  // t'SSl^ 
can  bo  served  within  it,  a  writ  of  summons  may  be  siu.i        h  ? 

arose  m.      .15ut  whore  ho  is  out  of  tlie  iurisdiction  so  th' t  h« 

wTlf     "T'^  r^  '-r  "'■'^"''"■y  ^'"^  within  it,  the  onlin,    ;,vS 
will  not  sufhco  ;  but  it  is  necessary  to  obtain  leave  to  iss  o  J  J 
or  notice  for  service  out  of  tho  jurisdiction  " 

ByBo/S.  a,  Ord.  A'/,  r.  1,  "  Service  out  of  the  iurisdi..fio..  of 
a  writ  o   summons  or  n.,tice  of  a  writ  of  summons  niay  be  u        ' 
by  tlie  Court  or  a  ju.lge  whenever—  •'       ''""^^^'d 

(a.)  The  whole  subject-matter  of  tho  action  is  land  situate  witlnn 
the  jurisdiction  (with  or  without  rents  or  profits)  ;o 

(b.)  Any  act,    deed    will,   contract  (/),   obligat  on  or    liabilitv 
aifect.ng  land  or  hereditaments  situate  within  tho  j? 

';'  7^1  is^is^hjfrvss^t^^^^^'^'^  ---■ 

(d.)  The  action  18  for  the  administration  of  tho  personal  ostito 
of  any  deceased  person,  who  at  tho  time  of  liis       th tt 
domiciled  withm  the  jurisdiction,  or  for  the  exe aiti.m  a 
to  property  situate  witlun  the  jurisdiction)  of  the  tr     s  < 
any  written  ins  rumont  of  which  the  person  to  be  !^^  1 

w  ^"giaidf  r^'*  '"^  '^  °-^°''"* '^  --^-»  t.v  ttJ 

(e.)  The  action  i^s  founded  on  any  broach  or  alleged  breach  within 
the  jurisdiction  of  any  contract  wherever  made',  wl 
according  to  the  terms  thereof,  ought  to  bo  p  rS  i 
within  tho  jurisdiction,  unless  the  defendant  is  d<mSod 
or  ordinarily  resident  in  Scotland  or  Ireland  (m)  .""'^'^ 
(f.)  Any  injunction  IS  s<mght  as  to  anything  to  bo  do'ne  within 
tho  jurisdiction,  or  any  nuisance  witKin  tlie  iuri',h  ioj 
is  souglit  to  be  prevented  or  removed,  whethJr  d  ~08 
are  or  are  not  also  sought  in  respect  thereof;  or  ^ 

^^■^  LrT""  °"*  r*  "'°  jurisdiction  is  a  necessary  or  proper 
IZ^  iT  '''^''"',  ^''T'^y  ^™"8ht  against  soine'otho- 
person  duly  served  within  tho  jurisdiction"  («) 


ryi^KV'^^..  ^"''^'  J->  ^  Chambers, 
Bitt.  No.  u.  ' 

(0  .Sec  ante,  p.  4. 

U)  Sec  Mostyn  v.  Fabrigas,  Cown. 
161  ;  1  Sm.  L.  0.  652:  li^^moBAyres, 
.?r.  to.  V.  Korthtrn,  S;c.  Cu.nf  JUmios 
Ayrex,  2  Q.  B.  D.  210:  Wlutaher  v. 
vvv^H^  C.  P.  D.  51.  See  Ord. 
XXXyi  r.  1,  post,  Ch.  LIX. ;  Footo, 
rnvate  Infoniiitioiiiil  Jurisp.  p.  12[) 

(/)  Mcfitephen  v.  Ganii//i,;  49  L. 


J.,Ch.397;  42  L.  T.  309,  C.  A. 

(«0.  -This  prcveuts  leavo  to  sor\-o  a. 
v;nt  m  Scotlaud  or  Ireland  boiiicr 
given  on  any  action  for  broacli  of 
contract.  ZenUcrs  v.  Anri,r.vw,  12 
Q.  B.  D.  50;  53L.  J.,  Q.  B  101-  10 
L.T.537;32W.R.230:cp.A>;//" 
^.^liristol 2\uvtgatwn  Co.,  13Q.  B.  D. 

(n)  This  apparently  means  that  tho 
piamtitf  may  issue  his  writ  ngaiust 


M'^' 


Service  out  of  Jurisdiction, 
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Loavo  to  sorvo  a  writ  or  notice  ouf  of  ihn  ,•■,  •  i-  i- 
bo  Rranto.1  iu  cases  within  the  ahSvo  n  lo  M  CSf '""  T^V'^y    ^"*'"-  XHI. 

iH  only  in  thoso  c.ihos  that  a  (lofonl,  f  ,,  Yi     .    f  Pructically  ft 

canni  bo  sorvod  in  this  count;J; t n  S  ^u^i'S'  hf  SS  So^rf " 

Ihis  rulo  iH  mudi  loss  comprohonsivo  tlm,,  fV!^  f      ^         ""• 
docs  not  oxtond  to  claimn  for  Znnlos  fnr  „S    ^"™«'- «"?>  and 
juiisdiction  unless  tlio  dofondant  is  ofdinl^Wl     *^  flono  wi  bin  the 

tliat  iin  action  for  noL'  jjonco  comin;ff,.,l  V„  Ti  ?^'^''^  ^^''  «» 

country  managed  by  a  head  officer  or  rOnrk  fC      i-  "  *'"'^ 

bo  issued  and  lervo(I  uiiorjiirH     '  '''''^'  *^°  "^''^^""''y  ^^t  may 

Leave  to  Horvo  a  third  party  notice  claiming  indemnitv  nnf  nf 

tho  jurisdiction  may  bo  given  under  this  rule  (y).  '""^"^"'^y  »"*  of 

Where  Defendant  resident  in  Scotland  or  Ireland  1     Tn  n.r        r 
broach  of  contract  where  tho  dofenclant  L  don,  fii  T      ^''^^""^  ^?''  Whore  defen- 
resident  in  Kcotlund  or  Ireland  leave  to  «""^^^^^^^^^      ^'^  oi^inarily  dant  in  Scot- 
jurisdiction  cannot  bo  obSe d  rT  Tn  fT„  V  "^  ""''*  """^  °*  t^^"  ^",*^°'; 


(infra) 


joct  to  Rule  2 


iiy  M.  of  S.  a,  Ord.  XL  r.  2,  "  ^Vhoro  leave  is  asked  from  tho 


several    defendants,    "and,    havini' 
served  some  or  ouo  within  tho  juris- 
diction, way  Rct  leave  to  isHuo  a  con- 
current wnt  for  sorvico  out  of  tho 
jurisdiction.    JJi/kfowU'r  v.   Lioht- 
ow/er,  W.  N.  1884,  8;  Bitt.  Ch.  'Cas 
199.   It  will  be  ohserved  that  the  rule 
says  necessary  or  proper— not  and 
Si/Us  V.   IScliofteld,  26  Sol.  Jouru. 
477. 
(o)  Iu  re  Eager,  Eatery.  Johnson, 

C.  A.,22Ch.  D.  86;  f,2  L.  J.,  Ch. 

58 ;  47  L.  T.   GSf) :    MeStephens  v. 
raniif/ie,  49 L.  J.,  Ch.  397;  42  L.  T. 

;i09,  C.  A.    Seo  In  re  Maiwham.  22 

W.  K.  748.  ' 

{p)  Shearman  v.  Findlay,  32  W 

E.  122.  "^ 

('/)  In  re  Smith,  1  r.  D.  300;  45 

L.  J.,  P.  92  ;  36  L.  T.  38. 
(0  llarrinx.  Uivmrs  of  the  Fran- 

couia,  2  C.  P.  D.  173  ;M6'L.  J.,  C.  P. 

303.  Slc  stat.  41  &42  V.  c.  73,  giving 

tho  jurisdiction  in  cases  of  crimes 

comnutted  on  the  seas,  which  was 


passed  in  consequonco  of  tho  decision 

L  j^'^cir'^^^-^-^^^  ^^ 

(0   ^{eitmannv.  Aktiebolaget  Ek. 

^F.^tov.7^  C«.,L.R    8Ex.l49;42 

n  '-),s  J-'jiilers  V.  Anderson,  12  Q.  B 
p.  50;  53  L.  J.,  Q.  B.  104  •  49  L  T 
537  ;  .32  W,  R.'  230  Cp  SpeUcry 
Jtnstol  .S'teain  Navigation  Co.,  13  a  b! 

?19;V^Y-^7?:^-'''''°^-^' 


I  ;    ; 
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Paiit  III. 


Tho  applica- 
tiou. 


The  affidavit. 


Writ  i<f  HuiniiwH», 

Court  or  .1  ju.lKo  to  hoit.;  a  writ,  undor  tho  last  orocotlinfr  rul„  ;„ 
Hrotlantl  or  ,„  Irdun.l,  if  it  nluill  n,.,,nar  to  tho  (^  urt  o     J.k     'l 
thoro  ,naybo  a  concurroi.t  roino.ly  i„  W,,,thi,„l  <.    Inla.     .        ''' 
.•uHo  ,„ay  bo)  tho  Court  or  j-ulKo^shall  havon-^r.l      ".':''' 
panvtivo  cost  auil  convoniouco  of  procoodinj;  iu  Knu  ai.  1   ,  •; 
phico  of  ro.si,l.mco  of  tho  .lofouaaut.  or  ,o  sou    ouiK 
.m<   partu-u  arly  m  rasoH  of  «,nall  doumnds  to  tho  ..owoh  m  d     ,  i  ' 
dietiou,  uudor  tho  Htatutos  ostaMishinir  or  rom.l, «;,..,  n,        '''■'' 

cS'SliV'"'-^'  ^'^r^-  '^^''^  ?'-t"  ii  s;ifi.t;d\:?it 

m,  •    '"  ^'"i»'tM  1"  Irohiud,  roH])o(tivolv."  ° 

ilUH  rulo  IS  uot  confiuod  as  tho  forliior  ruhMvaHfaUo  .■■,.,..    f 

contract  ouly.  but  oxtonds  to  all  caHos  iu  which  so'vico      ,t  '  '    i"^ 

:;;v;;-£^;^r;^.oe-s^^ 

sovoral  casos;  but  tlio  Court.s  bx.k  with  considnni  I.    ■    -      ^  ^^  " 

Iio  luatfM-.  and  ro„uiro  that  it  ,h,n;h     h^     oa    y  sLown    h;:;  '1  " 

bahmco  ,.i  .-onvon.onco  i,s  i„  favour  of  tryin-^  tL  a-i  ,,        .    '' 

iZ  r3;  Jr(r"'  ""^  ""''^'  ^''"  ^-"^  "^  .1-0  u:l:;.,i:;;: 

Jidio   junsdictiou,  can  bo  issued  without  tlio  leave  of  a'comi:;;. 
stating  that  iu  tho  bolioFif'tho  !^^^>;        t    1  ^pj ain"  rh^'t'""'! 


GO  ,^''«''<'-  V.  BantoiP,  20  Ch.  D. 
211  ;  ,51  L.  J.,  Ch.  103. 

G7;27  W.  K.  49.     Cp.'  /b.^/^',  v." 

Jlarstou',  supra. 

,  W  <»''■''''"  V.  lirowiihig,  34  L.  T. 

(rf)  Harris  v.  Flnni>i,>,  ig  ci,  -n 
208;  «L.J.,Ch.  32.  '"^  "^  "•  "• 


T^  ^''}„  J""''"^"'"   V-   /'"'vy,   12  Ch 

Mcl'htul,   12  Ch.  D.  032 ;  48  L  J 
Ch.  415:  C'resu'cll  v.  l'(,r/,;r  11  Ch' 
D.  601 ;  40  L.  T.  509     ""''"^"• 

C/;)R.ofg:c.,Or(l.LIV.r.l2(l,). 
.M  fltwaml  V.  Stuj<nul,  19  Ch.  l). 
TOO;  j1  L.  J.,  Ch.  41U. 

(A)  Chitty's  Fonus,  p.  80. 


:IfpyH|; 


SiTuice  Old  »/  Jiirmliction. 


H,.IIk.iontly  t..u,,,.„ur  to  tL        tt  oH  Xn  th     Z\  ,"''^^   ^"  ""'•'"    C;»ap.  XIII 

it!'iM;:"£S(o:  '^ """'"  ^^^•^-^  •-  ^^^^  to  «„pport  it. 

ca.mnof  action  i.s  (,.),  an.  fl  o  f  ts  if  'J) '  ^.  "  ^^''^*  ""''"^ 
f,.<n..n.l  aHs..rtion  that  t)  .  r  oh  rauH  ,.  .  ?  '  '  '",'"""•  ^  ""'™ 
II,.,   .j..riH,ii..ti«„    will    n.      H,  I  .  T  ;     7t,,>,,uh,ch,u;oH,,witl.iu 

vi.lii.)  of  tho  im.iH.rtv  in  tlim.ut,,  «„  i    ,     f  <     i  •""•''"'t  "r 

vh..„  flu,  ,l..r.'n.lant'i.s  ^^s  |  t  ^  Sc,  th^  1 1  iVrT-I''';  '"."} 
,.ls,.  .sh..w  wh..(l,..r  f  |„.n,  is  any , .  nvS^^^^  "'"'"•' 

«l.v  it  i.s  .If.Miral.l..,    having  V.i^m  f I,  •^^''^\'" 

..onv.,ni,.n.,  ..  ^^.;,^^^  .Si.:;.^n  ^..l^'.^l.^^'^JI^^-^  -^  and 

piuin/iir  1  •i.::;i^(:5:"'^  ^^-^  "^^  '^""^-'^  iL,.i  Vo  ;n;;do  by  tho 

no  ICO  (.1  Huch  writ  out  ,.f  tbo  juris.Iiction."  ^         ^'^"  " 

r.oc....iin.s  to  L,  Lkon  a^;:S'^.K:;ei.n  ^/^^:;^^-;j 

jurisdiction  of  tlio  sa  .    Courts  mav  b.i  sworn  1./  •      ^  t'lo 

Koaoral,  con.sul,  vico-consul,  or  .i  suk^  ac    i?  f     Z  H.'^  T-''^' 

n  iul.iyit  so  Bvyorr  by  virtuo  of  thiB  Act  u.ay  be  used  and  sLl  11,^ 
admitted  u^oviuonco.  saving  all  just  oxcoptioL.  provid^cri  p^orj 
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(0  Rnuddll  V.  Campbell,  AV.  N. 
18"!^,  204. 

[k)  Stwaml  v.  Stiffand,  19  Ch.  13 
m-  b\  h.  J.,  Ch.  ^IG:  cp.  YoHu,, 
V.  y.;«,v«v,  1  Ch.  I).  277:  Jilnb'  v. 
/.jirr.  0  L.  R.,  Ir.  470.  Sou  fonn, 
Chit.  F.,  p.  80  ' 

.,  ■'"]  !''■  ,'^"'"^  '"  ""*^  essential  whon 
thu  dffeudant  resiilus  in  Ireland  or 


00  flf'e<i>-mnnv.Finfilfn/,32\V  R 
Ul :  Great  JiiHralian  Gold  Mininii 


4G  L.  J..  Ch.  28<J 


(/)  Orcf.  XI.  r.  3,  supm. 
{in)  Id.   Tliis  is  not  essei 


Sootl;i!i<l.     l^uic, 


Ch.  1).  240;  51  L.  J.,  Ch.  103 


ll%}''"'^'"^''  J-,  W.  N.  1875,  202; 

G7H7"w.1t.'4f '^"""'  '  ^-  ^-  ^- 
(/•)  6'>rrt)!  yliisfralidH  Odd  Minina 


iSvlll 


>mY(y(i),    20       f'o.  V.  j/„,.;j„  5  cif,".  I). 


ut  p.  19. 
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Part  III. 


The  order. 


The  writ  (z). 


Service. 


Writ  of  Summom. 

to  1)0  signed  by  such  consul-cronoral,  consul  vico-fonHnl 
sular  agent.  u,.K,n  proof  of  the  otricial  clLmc  IV  aS  hI"  1;;.,^ 
person  apiionnng  to  Iwivo  signed  tlio  .aino    .    .         '•     m ,    '  V". 
the  seciwn  relates  to  the  i.unishmrnt  <f  I'ersons  M,,il,  d   .-''^f,,'^^ 
•tc.)    As  to  syeanng  aflidavitH  abroad  before  a  Ur  tish  ami  w«   i    ' 
&c.,  see  18  A  19  V.  c.  42,  noticed  jmst,  Vh.  XLIV  •""'>"«^'"l"i', 

T/ic  rM/er.]— The  order  vnricvs  according  as  tho  dofondn^t ;. 
not  a  Br, hsh  subject.  If  he  is  a  British  subject.  \t  gives  the  ,.,•;? 
leave  to  issue  a  writ  for  service  out  of  the  jm^is,  ictS  uf.!  h  "/  " 
IS  not  a  British  subject,  it  orders  that  the  ai „ti  '  bi  at  I  ,  ..J  •  ^ 
issue  the  writ  an.l  to  serve  a  notice  of  it  ou  tho  deuS.  ,,,?/'' 
lurisdiction   .«  .     Ord.  XI  r   (i  nrovid.w  fl.nf  ' .  wi       i       ,      '"  *'"■ 

Ueithc.  a  itish  sub^^t;^:;^  in^;!;Hlhl.n,Sr ;°;  :^s/'^ 

wri  ,  and  not  tho  writ  itself,  is  to  bo  served  upon  hin  "  '"' 

held  that  in  the  case  of  an  English  woman  mantl  to  a  Zt'' 
resident  abroad,  tho  writ  itself  shoul.l  bo  seiTcd  on  he  am  fl''' 
service  of  a  notic-  of  it  will  not  sudico  (t).  '      ^  """  '''» 

By  /?.  of  8.  a,  Ord.  XI.  r.  o,  "  Any  order  giving  leave  to  off,.  * 
such  service  orgivo  such  notice  shall  li'mit  a  timraftor  ucl  ",f 
or  notico  within  which  such  deibndant  is  to  enter  an  m  n  ■     ,  ™ 
such  time  to  depend  on  the  place  or  country  where  or  wL'inwh'r;' 
the  writ  18  to  bo  served  or  the  notice  given  ''  "  ^^''^ 

Iho  order  will  both  give  leave  to  issue  the  writ  and  to  sci^v..  if 
a  notico  o   It  out  of  the  jurisdiction  (»).     It  may  a"  o  in      , ,  '   ' 
case,  provide  for  the  service  of  interrogatories  a.  d  ot" noti ce  .i  }T' 
for  an  injunction  {x).     It  may  also  provi.le  f^    the  ss  n  n     ^"'^'"" 
current  writ  for  service  out  of  the  juSsdidion  (y)  "  '"'" 

The  Writ  arid  Notice.l—Bv  li.  of  S   C    Or,J   rr  ^   -   u  i 
8um„o„.  to  1,0  Mrvcl  Jut  oht  &Bi™  i/Vrti    ' ,,?' "' 

of  eorvico  .ball  bo  givL  i„  iCmZ"t  wbicb  Iriu'lZHZ 

(«)  Tadki/  V.  CnmphdKsru,  10  Ch. D 

A/cttemiiget,  (Jr.  StiickarHabrik  1 
Ex.  D.  237;  •lo  L.  J.,  Ex.  S'Jj- 
BcdiUm^toii  V.  BaldiMjtoii.  1  T  D 
426 :  1-Mihf  V.  liarstow,  20  Ch    D 


i£iii 

j{iii!r    ' 

Wk 

i  '*"• 

m 

mh , 

46  247;  Clutty'8  Forn.8,  p.'83.  ^^ 
(0  JlacoH  V.  Turner,  34  L.  T.  647 
.■C.  H.  ' 

{>.<)  Trail  V.  />«r,V>-,  1  Ir.  L.   R., 


(.(■)   lowHj  V.  'lirassnj,   1  Ch.  D. 

0/)  Ord.  VI.  r.  2,  supra;  T?^/- 
<//w/o»  V.  Beddbujton,  1  P.  D.  426  ' 
45  L.  J,,  P.  44.  ' 

(«)  Cliitty's  Forms,  p.  82. 

(ff)  See  the  form,  Chit.  F. 


Service  out  ofJuriBilictum. 


must  bo  iiflod  in  such  n.  man   nc  ;,  i 

of  the  so..ico  of  a  ^^^SRS^ ^^^O^^!^^^;^  cloc.  not  „,W 

in  this  caso(.).  but,  i.^t  v  o  L  "„nw?'''''-';''V'r  ""*  "^-'-'O-^ury 
in  it  IS  submitted,  aoiibtfu^^^^  ,0  hei  ,/!■''•'•"'"'* >^'  ^''"  ''''^^''  '* 
affidiivit  aunoxinff  and  vorifvi   r,  ^^  n         ''P"'^>on  i^  oorroct.     An 

both  in  tho  Queorfs  Honc5r:;^,7?,:;.s?'/;!vS:.;::?y;^  ^^'"  ^"^^-' 

.UTlv-undthodotondantinll:    trrbo  tt^tU'r  ^'"'^^  '^"  -* 
this  ground,  ho  must  anj.h.  to  tho  ( W  I     ^'"''*"'"i'  or  .sorvico  on 

sot  usulo  the  ordor  and  nnlSin,"  n''r\H^:  "'^^'''^''f  lotion  (,,/)  to 


Chap.  xin. 


......  p......  ,.,  ..V  u.usi  a]ij)iy  to  the  Co 

sot  uHiao  tlio  order  and  procoodim.'y  (h\      ii'     "  '"  '""""»  \<n  t 

nronriotv  in  fhn  ,,,.,i„„  „f.  '^':"^'"n«:H  [U).     Uo  cannot  plead  anv  i.n 


r'l'nfcodiiirrs 
''y<l<'tVli(laiit 

order. 


propriety  in  tho  order  or  sorvieo  as  a  (fefenco  (7\ r  ''"'"",  '"•'>'  """ 

necessary,  before  taking  out  tho  suni m  ns  X  'L  1'  T'"^^^'  '*  ^''^« 
obtain  leavo  to  enter,  and  outer  a  Zdi    1    n ''''"'''''^"^■'''"'•'I'J 
by  entering  an  uneonditional  nppeL.S     "'i?rT"'-°  ^''^'  "' 
objection  to  tho  jurisdietion  (/).     Under  oi/A!/|°"'^l'",*  ^'"^^vod  any 
tho  defendant,  before  ai)nea rii  --  d  tl    fi'}  ^':  ''•  •^"  '"'<''.  P-  -'<  1 ), 
ing an  order  to  enter,  ol-Sr  ,%  a   Zli';  onS'*^''  ^"""'"*  "''t'""- 
not.ce  of  motion  to  set  aside  tL  ser^coS;'!"^^''''""-"' *" ''"''' 
of  notice  of  tho  writ,  or  to  di8chamf7fV,„  ^       '""^  ""}  "i"  ^'I'Jt,  or 
service.     On  tho  hoarinn-  of  f1  !f  „     ^    }■      ,°''''«''  authorizinjr  s  leh 
aside  tho  order,  aSiSSt^o  i^Ts  bfilf 'i'"  t^  ^V'^^on.lanho  S 
action  did  not  ariso  Tv-ithin  tho  fnr"  r  I*"  '"^"'^  *hat  tho  cause  of 
ho  has  no  right  to  raise  a    oblec  ion  o"*'?,"  ^™  '^''""^^ible  (m).    Ent 
not  one  in  whieh  tho  ordS  stSd  ha^J^S^nCrl,!^*  ^'^^^^  ^ 

Further  Prnceedinos  1 Thn 

in,s  are  exactly  thViamo  asT"r?rcHnarv'^'l"°";  ^''•''''^-  1^-ther 
deiault  of  ap^earanc^^    to  procecTlrn^ss^y  fo^  '"^°  °^  ''''''"'''^^^' 

pjW  See  forms,  E.  of  S.  C,  App.  A., 


(.?)  See  ante,  p.  241,  n.  (z) 
WMry.  Jiar.fow,  20  Ch.  D. 
210,  ol  L.   J.,   Ch.   103:    Jli,,,/ -,7 

1)  Jrrsion  v^  Zr/w^w,/,    1  e^.   J) 
oOl;  4oL.  J.,  Ex.  797 
(tt  See  i-b«;/,r  V.  yy^r.sT-o;/',  supm 
(0  lories  V.  5«uVA,  10  Ex.  717; 


24L.  T%^'?%7.''^/,^''''''''''■' 
-SA^^i-  'i  P  T^  '  XT  „  '*'''^  •  J>"'/iiev. 
C  PU.^      ■'  ^-  ^-  3«3;27L.j; 

("0  Fowkr    V.    liarifnm     o,,^ 

5  ChD  f  fr'T"'?  ':^L^-  ^''«'-'^''. 
anto:p''217,'n'%-.^-'''^-'''^'''"«'i 

7'?::,'^''f  ^andsLpC.JJ.'^-^- 
^«,^3a.?i.'S;frjr647" 


Paet  III. 
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CHAPTER  XIV. 

PROCEEDINGS  TO  ASCERTAIN  WUETlIEil  WRIT  WAS  ISSUED  WITir 
SOLICirOll's  AUTHORITY. 

Bvi?.  0/5.   a,  Ord.   Vn.  r.  1,  "  Every  solicitor  whoso  namo 
sha  1  bo  indorsed  on  any  writ  of  summons  shall,  ,.n  doman.l  mZ 
wntmf?  madoby  or  on  behalf  of  any  defendant  who  has  b,.on  htv  • 
therewith  or  has  appeared  th.n-oto,  declare  forthwith  in  writin'^/ 
whether  such  writ  has  boon  issued  by  him  or  with  his  authority  o 
privitv;  and  it  such  solicitor  shall  declare  that  tho  writ  wu   „o 
issue.n.y  hini  or  with  his  authority  or  privity,  all  procv    i  1 
upon  the  same  shall  be  stayed,  and  no  further  pioceedi.L  s h      1 
taken  thereui^n  without  leave  of  the  Court  or  a  iud-o  "    Tl„l  .„i? 
IS  practically  tho  same  as  sect.  7  of  the  Com.  Law  Proc    k"  is   - 
except  that  the  provision  roquirins  the  solicitor,  if  ho  answoVcdin 
the  attirmativo,  to  declare  the  profession,  occupation  or  .niulitv  'm 
place  of  abode  of  the  plaintiff,  has  been  omTttod.     This  on  s^  oJ 
0;i:7r.T'l'S;S;  p.  ^i^  i-d.n-sement  of  address  required  b? 
The  proceodings'under  tf  ^  rule  sliould  bo  taken  at  an  early  staire 
of  tho  cause,  or  within  a  reasonable  time  after  the  circumstance. 
kd  0  '■'^"'^^'''''^  *^''°'  '^°«i'"'*^lo  b^ve  come  to  tho  defeudaut's'know- 

There  must  bo  a  demand  in  writing,  as  required  by  tho  rulo 
before  the  Court  or  a  judge  will  grant  an  order  under 'it  (c).  The 
declaration  must  also  bo  in  writing  (d).  ^  ' 


(a)  Chitty's  Forms,  p.  97. 

U)  Id.  p.  98. 

(e)  Ma/j)fts  V.  Miidd,  3  H.  &  N. 
246  ;  27  L.  J.,  Exch.  367;  31  L.  T., 
O.  S.  120.    Seo  Brown  v.    Wigeus, 


7  L.  T.  622,  Q.  B.    Seo  the  fonn, 

Chit.  r.  ' 

{(()  Seo  the  rule,  supra,  and  scs 
form,  Clut.  F. 


(  Wl  ) 


CHArTER  XV. 

APPEAnANCE(a). 


PAOE 

1.  Xccemtyfur    261 

2.  When  to  be  entered 261 

3.  Whiie  to  he  entered 262 

4.  Ikw  entered 254 

5.  Furm  of   264 

6.  yotice  of  Appeiirnnce 256 

7.  Coiitlitional  Appearance  ....  256 


PAOK 

8.  Irrcguhiritij  in  267 

9.  Amendment  of   257 

10.    Where  further  Proceed ing» 
after   Appearance   to   be 


take 


257 


1 1 .  Procredingi  when  Befeudant 

does  not  appear 258 


1,  Necessity  for.] — Tho  writ  of  summons  roriuiros  tho  dofen- 
(limt(i),  or  all  tho  dofeniliints,  if  more  than  ono,  to  outer  an 
iippearance.  As  a  general  rule,  a  defendant  cannot  take  anj'  stop 
in  tho  action  without  doing  so.  It  would  seem  that  the  defendant 
may,  before  appearance,  take  out  a  summons  and  obtain  an  order  to 
stay  proceedings,  on  payment  of  debt  and  costs ;  post,  Ch .  A"  A' A'.  The 
dofendunt  may  also,  it  seems,  before  appearance,  take  steps  for 
ascortiiining  wliother  tho  writ  has  boon  issued  by  authority  of  tho 
solicitor  whoso  name  is  indorsed  on  it  (c). 

Bv  It.  of  S.  C,  Orel.  XI f.  r.  30,  "  A  defendant  before  appearing 
phall  bo  at  liberty,  without  obtaining  an  order  to  enter  or  entering 
a  conrlitional  appearance,  to  servo  notice  of  motion  to  set  aside  the 
ser^•ico  upon  him  of  the  writ  or  of  notice  of  the  writ,  or  to  discharge 
the  order  authorizing  such  service."    See  ante,  p.  241.    _ 

An  appearance  entered  by  the  defendant  waives  all  irregularity 
in  tho  process  (i/)  and  oven  the  total  want  of  it. 

As  to  signing  judgment  by  default  for  want  of  an  appearance,  see 
post,  p.  259.  If  a  defendant  has  no  defence  to  tho  action  ho  need 
not  appear  to  the  writ,  in  which  case  judgment  may  be  signed 
against  him  by  default. 

2.  When  to  be  entered.'] — The  appearance  should  be  entered  within 
tho  time  limited  by  tho  writ  for  that  purpose.  When  the  defendant 
is  served  within  tho  jurisdiction  it  must  be  entered  within  eight  days 
after  the  service  of  the  writ  inclusive  of  tho  day  of  such  service  (e). 
The  time  for  appearance  when  the  writ  is  served,  or  notice  of  it  is 
given  out  of  the  jurisdiction,  varies  according  to  tho  place  of 


Ciup.  XV. 

1.  Necessity 

for. 

What  may  ba 

done  before. 


Applicati<m  to 
set  aside 
service. 


Waiving  irre- 
gularity iu 
process. 

Judgment  for 
want  of  ap- 
pearance. 


2.  When  to  bo 
entered. 


(«)  As  to  entering  an  appearance 
in  an  action  for  recovery  of  land,  see 
Vol.  2,  Ch.  CVI. ;  as  to  appearance 
by  an  infant  and  other  particular 
defendants,  see  Vol.  2,  Ch.  XCIX. 
et  seq. 

(o)  SoG  Belcher  V.  Guvdcred,  4  C. 
B.  472. 

(f)  See  ante,  p.  260. 


(rf)  Forbes  v.  Smith,  10  Ex.  717; 
24  L.  J.,  Ex.  167 :  Humble  v.  Uland, 
6  T.  E.  255 :  Anon.,  1  Chit.  129,  n. 
See  Davis  v.  Sherlock,  7  Dowl.  630  : 
Chalkleii  v.  Carter,  4  Dowl.  480; 
1  T.  &  'Ir.  210 :  Holt  v.  Eades,  6  Sc. 
N.  E.  ■^'). 

(c)  See  the  form  of  notice  on  the 
writ,  Chit.  F.  56. 


i 


!   If  ' 

I  !  ,! 


1 

y 
'  i 


f4^'^  !U 


3.  Place  whoro 
iij)j)paranco 
should  liu 
filtered ; 

—  whoro  writ 
iRsuod  in 
London ; 


Apptaronce, 

sorv/.-o  and  is  limited  in  ewifroaso  by  tho  order  Rivine  lo„v    . 

wsuo  tho  writ,  and  I.y  tlio  writ  ..r  notico  itself  (/)    ^       ^  '"'^"  '" 

Iho  d.'toiidiint  imiy,  liowovor.  apnour  at  ai  v  tiiiio  l.nf,„.,>  •    , 
mont  ,H  aj.tn.lly  siK,.od.  even  ulth!.!,Kh  it  is  all  •  it     S'l- 

but  it  IkmI,.,...  ...  ho  imist  Kivn  notico  to  tho  i.laintitf        t     '  '   ' 

done  8o.  and  ho  i«  not  entitlod  to  any  f.uthor  time  tL     ,  i,v    '"'' 
hiM  dofonco  or  any  other  i.mnoHo  (,,).  '  'I' I'voring 

Hy  Ord  XII  r  22,  "A  defendant  may  appear  at  anv  fi 
botoro  ju.lKn.ont.  If  ho  anpear  ,t  any  tinio%ilV?  the?,,"  1  >,  .  ? 
lor  appearunco  l,y  ],o  writ,  tio  shall  not!  unless  tho  ( 'o";  ^ ,  '""' 
shall  ohorwiso  order,  bo  entitled  to  any  fnrthor  time  t  r  ■  v  •'^"' 
hi.s  doonco,  or  for  any  <.thcr  purposo,  than  if  ho  ha /."'t 
according  to  tho  writ  "  (A).  "'*'^  "M'-'urod 

If  the  last  of  the  days  for  entering  tho  appearance  oxii!.o«  . 
Sunday  or  o  her  day  on  which  tho  olIi,.es  are  cl..seT?hr  Sd     f 
has  tho  whole  of  the  first  day  on  which  they  are  open  to  appca;'(^^^^^ 


10  wnt  ,s  issued  out  of  a  district  re-,istry  tli,  .let^nlllaiir;;;;::?  tZ 


—  wJiero  writ 
issued  out  of 
district  regis- 
try. 


the  wnt  is  issued  out  of  a  district  re-istry  tllo  defent  ant 
hiH  appearance  at  tho  central  ofllco  in  London  f/.)      I„  .,ii 

ccS,;- o^i,;;:^-"^'"--'-  -'-"  ■"  ^"j»-S'Eo°o,',i.'.:;it'ii; 

When  the  writ  is  issued  out  of  a  district  roL'istrv  tho  ^^■u■.  f 
appearance  .opcnds  on  whether  tho  .lefendunt  itsid^s'  o  "■    !       °'' 
business  within  the  district  of  tho  reyistrv  out  of  whi,      ,'"'"''.«' 
issued.     If  ho  docs  ho  must  appear  m  III  i"'g  s  ly  n" ''  1  "l!'?  '« 

o;LM,r'  "''""  "''"  "  *'"  ™^«tryVii^2ondon';;tt: 
liy  On;.  A'//,  r.  4.  "If  any  defendant  to  a  writ  issued  in  a  disf ri,  f 
registrj.  resides  or_  carries  on  business  within  tho  SS  1    t 
appear  in  tho  district  registry."  ui«incr,  iio  MuiW 

iJy  r.  J.  "  If  any  defendan't  noitlier  resides  nor  carries  n.,  ),„«;„ 


to 


There  does  not  appear  to  have  been  any  reported  docisio,,  n.  ) 
what  IS   'residing  or  carrying  on  husinoss^'  wfthin   ho  J  o  m  r 
these  rules;  but  it  may  bo  useful  to  refer  to  the "asc^  r  '  "    f ^j; 


(/ )  Seo  Pearce  v.  Straine,  7  M.  & 
W.  543  ;  9  Dowl.  724  :  Jlromarie  v. 
•''.y,  !)  Dowl.  559:  J<i,-har<hoii  v. 
-  ■  V  7  Dow!  25;  4  M.  &  W.  38. 
hi.  'n-  -'s  to  I'e  computed,  sco 
pc--,:  .:.i  Oh.  rvx\r.  Hc, Harris 
V.  /,'6S,  '7/,  ;;  <•.  B.  908,  us  to  how 
thti  tm;c  !>■  (.i.?,oriug  an  iinv.  araiico 
v..|,5     I.J.  .  'jU',^  before  the  ij.  P. 

Aoi,  ib&2.     4;j  to  enlarging  time  for 
doiiiff  an  act,  seo  post,  Vol.  2,  Ch. 

(</;  See  Ord.  XH.  r.  22,  supra. 


{'0  Cp-  C.  L.  P.  Act,  1852,  s.  29 

roc^^,  14  C.  B.,  N.  S.  3C1  ;  ;i2  L.  J 
o"i'  It^A   Jli'ff/ifs  V.  6';//////,,,,  l;j 
C.B    N.S.324;  32  L.  J..  6.  P.'47: 
Jiowbnry  v.  J/«)y/„y,,  9  E.xch.  7;iO; 

??K.?iu;^a:'^"'^-«"^™- 

(w)  Id.  r.  5,  supra. 


Place  of, 

siu-ilar  words,  '<(lwollinp  or  carrying  on  businoss,"  coutainod  in 
Hovei'ul  otlK'r  stutiitoH  («), 

Thtw  it  wuM  hold  that  a  man  who  occupiod  II  house  iit  Marirato 
in  wliuh  hiH  witr  iind  fainily  livcl,  but  who  hud  a  phu..  of  busiuoHH 

'•dwelt"  at  l\[u'guto  u  id  not  in  London (o).  ' 

A  mill,  whoso  hoiuo  was  at  InvoinosH,  but  who  rosidod  Homo 
months  HI  every  year  in  (Jol.hm  «,,,„„,,.  I,„u(h,n,  f..r  tiio  nun.oHOM 
„1  hw  uuHUi(-s  wuH  hohl  to  "dwdl"  at  Invornoss  (  ,,).  W^horo 
ll„  woro  two  pc.nuanont  r..«i.lL>nc:o.s,  an  a  town  houso  and  a 
,,:ry  house,  tho  (  ..nnnon  I'lyan  hold  tlmt  tho  owner  e.mld  not  bo 
^11(1  to  (Iwi'll,  withni  tiio  moanniB  <'f  tho  Act,  at  cither  of  tlieni  (,i) 
hut  the  contrary  wan  hehl  by  tho  (Queen's  Ueneh  in  /AnA./v.' 
l\rijiint[r).  On  the  other  hand,  a  mati  who  had  no  fixed  dweljiiif- 
phiw,  wurt  hold  to  "dwell"  wherever  ho  chanced  to  bo  foun.K/)- 
,,n,l  a  eorporation  dwells  whorovur  its  chiof  phico  of  busincsH  is 
Mtimtod  \t), 

ThowordH  "carryin-  on  buHiness"  occur  both  in  tho  rule,  and 
i„  those  Acts,  and  it  may  bo  taken  that  tho  decisions  on  tho  latter 
;ire  in  ]iiiint. 

A  distinction  in  established  by  tho  cases  between  tho  •'carrvinc 
on  busuioss  by  a  corporation  or  company  and  by  an  individual 
A  cerporu  ion  c;n  only  "  carry  on  business"  in  ono  place,  and  that 
pluco  IS,  tlio  place  where  its  principal  business  is  transacted  In 
the  case  of  a  railway  company,  such  place  is  that  where  tho  Koneral 
biisiucss  ot  the  line  is  carried  on  («),  and  not  nocossarilv  tho  tenninal 
>t,ition(x).  _  Other  companies  "carry  on  business"  not  necessarily 
,,ttlieir  registered  ohce,  oven  thouKh  tho  directors  meet  there  (//) 
but  fi  their  chief  phico  of  carryinf,'  on  their  business,  whatever  it 
luiiy  be  (2).  So  no  comi)any  can  bo  said  to  carry  on  business  at  a 
l.laco  whore  thoy  have  only  a  receiving  agent  («). 


(m)  9  &  10  V.  0.  95,  8.  128  ;  19  &  20 
V.  c.  108.  8.  18 ;  ,30  &  ;)1  V.  c.  112, 
s.  3  (The  County  Courts  Acts) .  Tho 
I/milon  (City)  Hinall  Debts  Act  (LO  & 
KiV.  c.lxxvii,  8.  39),  and  tho  Mayor'- 
Court  Act  (20  &  21  V.  c.  clvii.  b.W. 
(o)  Kcir  V.  liny  HI'S,  2!)  L.  J..  Q.  B. 
i"(l.  And  see  .fhirsh  v.  Uoiigucst,  17 
r  I. ,  X.  S.  432. 

[p)  Manloiignll  v.  Fd/ersoii,  11  C. 
B,7o5;  21L.  J.,  C.P.  27. 

(f/)  Jtiitkr  V.  Ahhwhitc,  6  C.  B., 
X.  S.  7-10;  28  L  J..  C.  P.  202.' 
I'dgr'im  v.  Kiiatchbidl,  18  C.  E.. 
X.  S.  708;  31  L.  J.,  C.  I'.  2r,7.  Ami 
tills  was  so.  though,  at  tho  time  of 
action  brought,  he  was  residing  at 
tlie  ho>iso  within  tho  district.  The 
ground  of  tho  decisions  was,  that  it 
could  not  bo  said,  whi-hevti  houso 
wa.s  in  question,  that  he  did  not 
"dwell"  iu  the  other. 

())lE.i:E.340;28L.J.,Q.  B.8C. 

(.?)  Alcraiidir  v.  Jomn,  L.  It.,  1 
Excli.  133;  4H.  &  C.  204  ;  35  L.  J., 
Ex.  "S. 

(0  Taylor  v.  Crowland  Gas  Co.,  11 


Ex.  1 ;  24  L.  J.,  Ex.  233 ;  24  L.  T. 

llo. 

{><)  Shids  V.  Great  Korthern  R. 
jo.,  30  L.  J.,  Q.  B.  331 ;  9  W.  R. 

{■r)  Thus,  tho  South  Eastern  Rail- 
way Compauy  "  carries  on  business" 
at  Loudon  Bridge,  uot  at  Cannon 
Street  or  Charing  Cross:  Le  Taillcnr 
V.  tioHth  J-./mtern  J{.  Co.,  3  C.  P  D 
18.  Tho  North  Western  at  Euston 
hquare :  Jtrown  v.  Loudon  ami  North 
nestirn  It.  Co.,  4  B.  &  S.  32C;  32 
L.J..tJ.  B.  318;  IIW.R.  884.  The 
Ureat\\  esteruatPaddington:  Adams 
V.  (n-ent  II  esfim  It.  Co.,  C  II  &  N 
40.,30L.  J.,  Ex.  124;9V.  «: 
.'•)4.  See  also  Abirystwith  Fkr  Co. 
V.  Cooper,  35  L.  J..  Q.  B  44  ■  14 
W.  R.28;'l3L.T.273  ' 

(y)  Keynsham  Jl/ae  lia.i    Co.   v 

S'fl2^N^ifS/^^='^^-^-'^^" 

2.6 :  lOL.  T.  631.  ^^-'-•.  *-x. 

(«)  Curbeft  V.  General  Steam  A'ar?'- 
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Part  III. 


4.  How 
entered. 


41 


5.  Form  of 
appearance. 


I  i 


Appearance, 

_       An  individual,  on  tho  other  hand,  i.s  hdd  to  "  carry  on  hnc,;,.      - 
at  any  places  where  ho  habitKally  and  personally  worl-^m  '■ 

has  been  held  that  tho  business  inust  bK  oS  iXei  fcnt  h '  ■' 

A  builder  who  was  omployed  to  fit  up  certain  houses  at  one  nin 
and  who  for  the  purpose  of  performing  that  contract  had  s^f'' 
workshops  and  counting-houses  there,  but  whoso  perua;  '^^^  "'' 
denco  was  e  sowhoro,  was  held  not  to  carry  on  busiio  s  f  ii'" 
former  place  </  .  But  a  surgeon  who  resided  at  G  hulT^  i  * ."^ 
attended  patients  at  13.,  was  Lid  to  carrfon  business  "tB(:).'^"'^' 

enter  lus  appearance  to  a  writ  of  summons  by  dcWeS  t n  i '^ 
proper  ofhcer  a  memorandum  in  writing  dated  on  the  Pv  /■!' 
delivery  and  containing  tho  name  of  the  defendant's  sol  nf  '^' 
statmg  that  the  defen.lant  defends  in  person.  lie  shall  at  ^  "'' 
timedehverto  the  officer  a  duplicate  of  the  memoS  dt  v  ,")' 
the  officer  shall  seal  with  tho  official  seal,  showing  the  a  o  mi  li  \' 
It  IS  sealed,  and  then  return  it  to  the  i)erson  euLrhil  tho  ,- 
arid  the  duplicate  naemorandum.so  sl-ded  sSa  Ibe'at^;^^^^^^^^^^^^ 
the  appearance  was  entered  on  tho  day  indicated  by  the  seal"        ' 

Where  the  defendant  appears  in  person  the  mMno,-,,;,!,?, 
dehyercd  to  the  officer  b/Ly  autLizei  t^^X^^Z^J^ 

Byr.  14   '' Upon  receipt  of  a  memorandum  of  appcarinrn  ,l, 
officer  shall  forthwith  enter  tho  appearance  in  the  cauKoS''' 

o,  Formof  Aj)pearance.']--By  Ord  XI T  r  Ti  "Tii^,,, 
of  appearance.si^ll  be  in/tho  I'w  nI^Uu  i  ^pencfe^^^ 
TOth  such  variations  as  circumstances  may  reciuire"  (y).^  " 


'jntwn  Co.,  4  H.  &  N.  482 ;  28  L.  J.. 
Ex.  214;  7  \:.  R.  458:  Minor  y. 
Aorth  JfesUrn  R.  Co.,  1  C.  B.,  N  S 
325;  2GL.J.,C.P.39;28L.T.I04: 

(A)  See  Mitcliell  v.  Jleuder,  23  L. 
J.,  Q.  B.  273 ;  23  L.  T.  72  :  OorskU 
V.  Hams,  29  L.  T.  75. 

{c)  See  linlfe  v.  Lenrmouth,  14 
Q.  B.  196 ;  19  L.  J.,  Q.  B.  10  (deputy 
sealer  of  writs  in  Chancery) :  lUtehh-iJ 
^■}lnnn  5  Exch.  43 ;  19  L.  J.,  Ex. 
lol  (clerk  in  tho  Admiralty) :  Sanqster 
V.  Cave,  5  Exch.  386;  19  L.  J.  Ex 
314  (clerk  in  Privy  Council  OlKce).' 
And  see  per  IMfe,  B.,  5  Exch.  380. 

{ft)  Gomktt  V.  Jfarris,  29  L.  T 
O.  S.  75,  15th  April,  1857,  Q.  B. 

(e)  Mitchell  v.  Jlcndev,  23  L.  J. 
Q.  B.  273;  23L.  T.,  O.  S.  83. 

Ij.  B.  (G. 

{(j)  .See  fonn  in  Chit.  F.,  p.  99 
Care  should  bo  taken  that  tho  fonu 
of  appearance  prescribed  be  followed. 
If  there  bn  any  substantial  variance 
from  it,  the  appearance  may  bo  set 


aside,  and  in  some  cases  treated  iis  i 
nulhtv.  As  to  tho  effect  of  non^ 
compliance  with  rules,  see  post,  CI, 
ALiii.  In  a  case  before  the  C  L  1' 
Act,  18o2,  where  the  appcaranco 
euterel  by  the  defendant  \  as  Zs 
worde,l"I„Q.B.,'n.o„ui«\Var;e 

lit.,  agt.   George  Love,  Dft. \ 

attorney  for,  appears  for  "  ,> 

was  held,  that  tko  plaintiff  was  right 
m  treating  it  as  null.  Ifanrny 
Zove,  I  Dowl.  602.  See  Codn,,,,/.,;, 
V.  Carleins,  9  Dowl.  %H.  Care  must 
also  be  taken  that  tl:.o  cntn  of "  n. 
pcarance  corresponds  with  the  writ 
of  summons ;  or  it  inav  be  treated 
as  no  appearance  if  there  bo  a  sub- 
stantial variance,  or  it  may  bi-  set 
aside  or  tho  ,,arty  who  e.iter,.d  it 
may  bo  compelled  to  put  it  ri.'ht  at 

11.  A:  G.  148.  If  dofeudaut  has 
been  sued  by  a  wrong  name,  it  is 
buuer  that  he  Hli.nild  appear  by  liis 
right  name,  stating  in  tlie  meiuorau. 


Aihhess  for  Service,  25 j 

AiUressfor  !^ervlce.-\—V,y  Onl  AY/,  r.  10,  "  Tho  solicitor  of  a     CiiAr.  XV. 

(lofoiidant  appoann-,'  by  a  solicitor  shall  state  in  such  memorandum  • 

Jiis  ])Iace  of  business,  and,  if  tlio  appearance  is  entered  in  the  central  -A^'ldress  for 

ortico,  a  place,  to  bo  called  his  address  for  service,  which  shall  not  ^^^^^^'  <^*=- 

bo  iiioro  than  three  miles  fronr  tho  principal  entrance  of  the  central 

hall  at  the  Royal  Courts  of  Justice,  and  if  the  appearance  is  entered 

in  ii  district  registry,  a  i)lace,  to  bo  called  his  address  for  service, 

which  shall  be  witliin  tho  district,  and  whore  any  such  solicitor  is 

only  agent  of  another  solicitor,  ho  shall  add  to  his  own  name  or 

finn  and  place  of  business  tho  name  or  firm  and  place  of  business  of 

the  principal  solicitor."  • 

By  IL  of  the  S.  C,  (Ml.  XfL  r.  11,  "A  defendant  appearing  in 
jiei'tion  shall  state  in  such  memorandum  his  address,  and,  if  tho  ap- 
])oaranco  is  entered  in  the  central  office,  a  place,  to  be  called  his 
addioss  for  service,  which  shall  not  be  more  than  three  miles  from 
the  iiniicipal  entrance  of  tho  central  hall  at  tho  Eoyal  Courts  of 
Justice;  and  if  the  appearance  is  entered  in  a  district  registry,  a 
place,  to  be  called  his  address  for  service,  which  shall  be  within  the 
district"  (/«). 

The  object  of  this  enactment,  in  requiring  the  statement  of  the 
defendant's  address  when  ho  aj^pears  in  person,  is  to  facilitate  tho 
service  on  the  defendant  of  proceedings  subsequent  to  tho  writ,  and 
to  benefit  the  defendant  by  insuring  his  getting  notice  of  them. 

As  to  i)roceedings  to  set  aside  the  appearance  where  the  address 
stated  IS  illusory  or  fictitious,  see  infra. 

By  Ord.  XII.  r.  12,  "  If  the  memorandum  does  not  contain  such  Fictitious 
address  it  shall  not  bo  received  ;  and  if  any  such  address  shall  be  address, 
illusory  or  hctitious,  the  appearance  may  l)o  set  aside  by  the  Court 
or  a  judge,  on  the  application  of  tho  plaintitY."     The  applicatioTx 
siiould  be  supported  by  an  affidavit,  showing  the  facts  as  to  tho 
address  being  illusory  or  hctitious.     When  tho  defendant  cannot 
be  found  at  tho  address  for  service,  and  there  is  nobody  there  who 
is  authorized  to  take  in  or  forward  documents,  tho  address  is  illusory 
and  tho  appearance  will  be  sot  aside  (/).     The  judge  might  order  an 
ameiulnient  under  tho  general  povr&r  of  amendment  Kiven  bv 
Ord.  XXVIII.  r.  12.  o  j 


r.  r 


Appearance  hy  two  or  more  Defendants.']— Ey  Ord.  XI T.  r.   n,  Apr 
"  If  two  or  more  defendants  in  tho  same  action  shall  a])pear  by  the  two 
s(dicitor  and  at  the  same  time,  the  names  of  all  the  defendants  '^^^^ 


saiiiP     ,  ..„.  u. 

so  appearing  shall  bo  inserted  in  one  memorandum. 
Th     ^  ■    '     " 


A])pearance  by 
two  or  more 
defendants. 


duni  of  aiipcaraiicc  that  ho  was  sued 
by  tliu  wrong  nuiuo.  See  U  &  4  W.  4, 
c,  42,  s.  11 :  llobson  v.  Wadsworth, 
8  Dowl.  COI  :  KHchn  v.  JSrnnkK, 
fi  Ar.  A-  W.  ;V^2  ;  K  Powl .  '1^1.  If  he 
aiipe.ir  by  tiio  wrong  name,  plain- 
tiff may  iu  his  Btatement  of  claim 


so  describe  liiin,  post,  Ch.  XIX. 

(A)  Cp.  C.  L.  P.  Act,  1852,  s.  30. 

(0  A.  V.  Ii.,  W.  N.  1883,  174; 
Bitt.  Ch.  Cas.  17. 

{!:)  Cambrdl  v.  /;,;)/  Fotmnnlli. 
')  Ad.  &  El.  403 ;  0  N.  &  M.  8.J9. 
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Appearance. 


Paet  III. 


Appearance  by  Defendant  i?'tm.]-By  r.  15,  "  Where  persons  aro 

sued  as  partners  in  the  nume  of  their  firm  (1)  thev  shnll  n,^.^ 

t^^J.TZl'  individuallj^  in  their  own  names      But  all  suiieqS tieoSE 

m  name  of         ^'^'"^'  nevertheless,  continue  in  the  name  of  the  firm."  "" 

fi"°-  ^^y/-  ^^'  "  ^^^^°  '^"y  T'^i'^on  carrying  on  business  in  the  namn 

ot  a  firm  apparently  consisting  of  more  than  one  person  shill  C 

sued  m  the  name  of  the  firm,  he  shall  appear  in  his  own  name  ■  \Z 

all  subsequent  proceedings  shall,  nevertheless,  continue  in  the  nan  n 

ot  the  firm.  "^imu 


t! 


6.  Notice  of 
appearance. 


Appearance  in  Actions  for  Recovery  of  Land.'\~See  post,  Ch.  CVI 

G.  Notice  of  Entry  of  Appearance{m).-]-By  It.  of  S.G.,Ord.XILr  9 
A  defendant  shall,  on  the  day  on  which  lie  enters  an  ap„carinro 
to  a  writ  of  summons,  give  notice  of  his  appearance  \FormNi, '"  /,, 
Appendix  A.,  Partn.{m)]  to  the  plaintiff's  solicitor,  or,  if  the  DlilnHff 
sues  in  person,  to  the  plaintiff  himself.  The  notice  may  bo  '"hZ 
either  by  notice  in  writing  served  in  the  ordinary  way  at  thn 
address  for  service  (which,  in  the  case  of  a  writ  issued  out  of  o 
district  registry,  must  be  the  address  for  service  within  the  aUU-iM\ 
or  by  prepaid  letter  directed  to  that  address  and  posted  on  the  1,  v 
of  entering  appearance  in  due  course  of  post,  and  shall,  in  cithi 
case  be  accompanied  by  the  sealed  duplicate  memorandum  " 

Before  this  rule  notice  was  only  necessary  when  the  dofoiKhTif 
appeared  elsewhere  than  where  the  writ  was  issued,  or  ^hcn  thl 
appearance  was  entered  after  the  time  limited  for  entorin"  it  biiHf 
IS  now  necessary  in  all  cases.    And  wliero  the  writ  is  issued  out  of' 
distnct  registry,  and  is  indorsed  with  the  name  of  the  nlaintitf'^ 
solicitor    in    tho  district,   as  well  as  an  address  for  service  in 
London,  the   defendant    if  ho  appears  in  London,  must  qive  fh 
notice  to  thesoUatorm  tlw  district  registry,  and  it  is  not  suffidont  to 
servo  It  at  tho  London  address  for  service.     If  he  does  not  do  sn 
judgment  may  be  signed  against  him  for  default  of  appearance  („) 
Ihe    appearance    is    not    effectual    until    the  notice  has  boon 
given  (0).     As  to  notice  of  entering  the  appearance  when  tho 
appearance  is  not  entered  in  duo  time,  see  also  Urd  XII  r  '»  nnU 
p.  252.  •  '.  — ,  uiae, 


Conditional 


appearance        .f  ' '  ^""^'<'«««^^f/'^«''«"^«-]  -Formerly,  if  a  defendant  was  dosirous 
appearance.       of  applying  to  set  aside  a  writ  or  notice  of  a  writ  served  on  him  o 
tho  ground  of  any  irregularity  or  impropriety  in  its  issue,  ho  ha.l 


(/)  As  to  suing  partners  in  the 
nuiuo  of  their  finn,  see  post.  Ch. 
XCIII.  It  soonis  that  one  of  several 
liartiiers  lias  no  implied  authority  to 
outer  ail  ajipoarauce  for  the  others. 
See  lliimhuli/e  v.  J)f  la  Crnm'c,  3  C.  B 
742  ;  1  I>.  A:  L.  100  ;  10  L.  J.,  C.  1'.' 

(/;/)  .See  form,  li.  of  S.  C,  App.  A., 
I't.  II.,  No.  2,  Chit.  F.,  p.lOl 

(w)  See  tho  rule,  supra.  Cji.  Sinitli 
y.  Ihboin  (C.  A.),  ;j  Ex.  D.  ?,v,S,;  IT  L. 
J.,  Ex.  05.     In  this  case  judgment 


was  signed  in  the  country  after  aii- 
pearanco  and  notice  in  London,  and 
tho  judgment  was  nplield,  iiotwith- 
staudiug  that  tho  London  .igcnt  to 
whom  the  notice  was  given  did 
not  know  for  whom  ho  was  to  act 
See  Johnson  v.  Jriiihhdtil,  Ditt! 
l.Nxxviii;  W.  X.  187(1,  10. 

(")  <S/»(7/(  V.  Jhihliin,  siiiira,  wliero 
tho  plaintiff  signed  judgment  for 
want  of  a  notice,  and  it  wms  held 
tliat  tho  judgment  was  regular. 
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8.  Irregu- 
larity in, 
how  taken 
advantage  of. 


In  what  time. 


Order  to  set 
aside  must  bo 
served. 

Proneediug 
as  if  no 
iilipearance 
entered  when 
tliere  is  one. 


Irregularity  in,  cfcc. 

first  to  obtain  leave  ex  parte  to  enter  a  conditional  appearance  f  7>1 

p  2.1),  the  defendant  may  move  to  sot  aside  the  service  without 
entenng  any  appearance.  st-ivico  witnout 

8.  Trregularity  jVi."|._"VVe  have  sppn  j.i/n..„  +t,  a  • 
the  plaintiff  may  treat  an  appeSnce  kreS  ai'h  tV?  «ome  cases 
dant  us  a  nnllity  and  procJeS  -Sr^hraX  n '^sTf't'tXmnc; 
had  been  entered.  In  other  cases  it  nnv  1>n  fm  ,i  i  "-PP'^^i'i»co 
and  plaintiff  may  then  get  it  sS^S.Ie  JSuch,  Sst^'n^eSS!;'' 
dan  to  aniond  It  or  enter  a  fresh  appeai'ance  (n).  ^      '*''^''''" 

Ihe  app  ication  to  sot  aside  an  irroguLir  appearance  shonl,!  h. 

made  within  a  reasonable  time  (r)  afte^nl'int/tl  fir.f  t    i       .•        . 

the  irrogularitv(.).     Within  wCtfhnnnn-,  ^I"^  °°*''^°  °* 

1    J     J.  1  ^  '      "iniiii  wuat  rime  an  irreculantv  imiaf    ir. 

('onoral,  bo  taken  advantage  of    nnrl  Vr.^  u  ^''0'^''^"^  must,  in 

pst,  Ch.  XLir.  '''^"^'^«°  ot,  and  how  it  may  be  waived,  see 

An  order  to  set  aside  an  appearance  is  of  nn  oTmn       *-i   -l   • 
served  on  the  opposite  party,'iltho;Sh  Se^offic'erTas  s"truck  ou? 
the  ai)pcaranco  in  pursuance  of  the  oi'der  It) 

If  the  defendant  enter  an  appearance  but"  fho  r.l^,-„f;ff       *    •^^ 
standing,  proceed  as  if  the  defSdantS  ml  ^plS't^  pSif^^; 
proceedings  will  not  be  null,  but  only  irre-n  lar     n „d  tho  '   ,  n 
lanty  may  be  waived  either  by  the  defon(hn7  not  ;, ,     ■  •   ''•^''" 

reasonable  time  after  it  has  co'me  to  tfw£^^^^^^^^^^         Z  to' 
ccedings  aside,  or  by  any  other  act  of  waiver  (I).^  P™" 

^fStSt:(^^l^^r^^^^^^^^  0.  Amend. 
cour.0  for  him  to  aSopt  i^^Sy  tot  ma  S  t  an  ortrToTmenJ  "^'^*  °' 
that  appearance,  a-,d  not  to  enter  a  new  oner^jl     As  tn  „^T^ 
nionts  m  general,  see  post,  Ch.  XLIL  ^  ''  ''°'^''^" 

10.   Where  further  Proceeiliiias  to  he  tah'»  1     Tf  fi,^  ,1  *     j     j. 
auv  defendant,  appears  in  London    then  fL„      f         'lefendant,  or  10.  Where  fur- 
unless  a  master  Ude"otLrSiu\KbrT?^^^^^^  ther  proceed- 

fendant  or  all  the  defemSror  SrlheclSnd  nl^  wL  alet  t  S?  ^" 
so  in  the  registry,  the  action  proceeds  there  ^^      '  ^"^ 

By  0/-,?.  A'//,  r.  Q,   "If  a  sole  defendant  appears    or  all  tlm 
dctendants  appear  1,1  the  district  registry  or  if  all  the  rWn^  i     f 

Zi^^^;}^'  *'  ''  P^"^^^^*^'  t^°  -tion^hall  proceS^in  tS 
Byr.T,  "If  the  defendant  appears,  or  any  of  the  defendants 

(rt  See  Xelfioii  v.  J'ti.s/oriiw,  49  L. 

r.  oM. 

(7)  Ante.  ]i.  251.  As  to  the  course 
to  be  adopted  m  case  of  an  irrefr,ii„r 
nplicaraiice  in  an  action  against  an 
mfaut  sec  post.  Vol.  2,  Cli.  XCIX. 

r,''V.;f-  'V'''!"!'"    V.  Firnmai,    5 
Dowl.  H),,  decided  before  the  O  L 
F.  Act,  1852.  ■     ■ 


(.v)  Esdai/,'  v.  Dfifh,  0  Dnwl. 
yllm/ir  v.  Crisp,  9  Dowl.  .'i."),'). 


01  i  ,  4  O,  ii.  4(2. 
00  A/smnr  v.  C/7,(^,  9  Dowl.  ^oS : 

ir''"/'"'  '^-..-'''W"""'.  S  Dowl.  407: 
Miipk  v.  //  owhintc,  1  B.  C.  70 

{■'■)  Jjotc  V.  yi.,//o„,  4  Dowi.  G77. 
hee  lUiestoii  v.  Packman,  S'Wils.  49 
l>ee  (,o(,ih-'ujht  T.  Wriijhl,  I  Str.  33  • 


■10.-) 


Strait  on  v:  JJm^is',  itmrrower 


V.  Jc 


Id.  445 


C.A.r. 


-voT,.  r. 
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11.  Proceed- 
ings when  de- 
fendant does 
not  appear. 

Where  soli- 
citor has  given 
an  under- 
taking to  ap- 
pear. 


Where  ap- 
pearance 
entered  by 
mistake. 


appear,  in  London  the  action  sLall  procooil  in  London ;  prov-ili'd 
that  if  tho  Court  or  a  judge  shall  be  satisfied  that  the  dofcnilant 
appearing  in  London  is  a  merely  formal  defendant,  or  has  no  sub- 
stantial cause  to  interfere  in  tho  conduct  of  the  action,  9ut:h  Couit 
or  judge  may_  order  that  the  action  may  proceed  in  the  distiict 
registry,  notwithstanding  such  appearance  in  London." 

As  to  tho  removal  of  actions  to  and  from  tho  district  rofjistries 
and  the  proceedings  in  tho  registries,  see  post,  Vol.  2,  (Jh.  CXXIV, 

11.  Proceedinqs  when  Defendant  does  not  appedr.l — As  to  si"!!!!!" 
judgment  and  other  proceedings  in  default  of  appearance,  see  the 
nea't  Chapter,  post,  p.  259. 

By  Onl.  XII.  r.  18,  "  A  Folicitor  not  entering  an  apj)earanco  or 
putting  in  bail,  or  paying  money  into  Court  in  lioti  of  bail  in  an 
Admiralty  action  in  rein,  in  pursuance  of  Ixis  written  luidcrtukiiif 
so  to  do,  shall  be  liable  to  an  attachment "  {x).  ° 

As  to  tho  course  to  bo  pursued  when  a  solicitor  gives  an  under- 
taking to  appear  without  any  authority  from  tho  defendant  to  do  so 
and  afterwards  enters  an  appearance,  see  ante,  p.  106. 

If  a  solicitor  has  caused  an  appearance  to  be  entered  by  mistake 
tho  mistake  maj-  bo  rectified  with  the  consent  in  writing  of  tho 
solicitor  for  the  plaintiffs,  and  on  tho  fiat  given  on  a  praecipe  with  a 
23.  Gd.  (search)  stamp  (y). 


br)  As  to   attachment,   see 
Ch.  LXXXVIII. 


post,  (y)  Masters'  Practice  Rules,  Vol.  2, 

Appendix. 


(   ->.>o   ) 


CHAPTER  XVI. 

PROCEEDINGS  IN  DEFAULT  OF  APPEARANCE  (a). 

If  the  defendant  docs  not  appear  within  the  time  limited  by  tho     Chap  XVI 
^^•^t  of  summons  for  so  doing,  the  plaintiff  may,  in  ordinary  cases,  ■ 
sign  judgment  in  default  of  appearance.     If  the  plaintiff's  claim  is 
..imdated,  hnal  judgment  may  be  signed.     If  it  i%  unliquidated,  so 
hat  turther  proceedings  are  necessary  to  ascertaii  tho  amount  of 
the  claim,  the  judgment  is  in  tho  tirst  instance  interlocutory  only 
and  final  judgment  IS  signed  after  the  claim  has  been  rendered 
liquidated  by  writ  of  inquiry  or  otherwise.     In  the  case  of  actions 
against  infants  and  persons  of  unsound  mind,  special  proceedings 
must  be  taken  which  are  more  fully  treated  of  hereafter  (a)      The 
proceedings  m  actions  for  recovery  of  land  are  fully  treated  of  here- 
llSer  Pi'oceedmgs  in  ordinary  actions  are  treated  of  in  this 

No  leave  to  sign  j'udgment  in  default  of  appearance  is  necessary  Leave  un 
S^ranVotLTS.  "  "'"''^  °"'^'  *^'  jurisdiction  (6^  Sswy: 

Time  for  signing  Judgment.l— The  judgment  may  be  siffned  at  t-      t 
any  time  after  the  time  limite  Ay  the  irit%f  sumSs  for  effing  Sfnf 
a^caranco,  provided  that  in  the  meantime  no  appearance  is  entered!  judgment. 
The  defendant  may,  however,  appear  at  any  time  after  tho  time 
imited   unless  judgment  has  been  previously  signed  against  him 
{Ord.  A//.  ,..  22  ««/.  p.  252).     If  the  time  expires  on  alunday  o^- 
other  day  on  which  the  offices  are  closed,  the  defendant  has  the 
7n^]\vri-^  ""'f*  ^P^  ''^  ^}''''^  ^^"^y  '^^'^  OP^'^  to  appear  on 
linmtKL^in'gdS?  '■  '''^'  ''''  ^^'"^-^^'  ™*  ^'   -^-^ 
By  A  of  S.C.    Ord.  XIII.  r.  11,  "mere  a  defendant  fails  to  When  writ 

^Kfendnnf  /    «,r"'?' ^'T^^^-*  «f  '^  district  registry,  and  TJZl^'oi 
no  defendant  had  the  option  of  entering  an  appearance  either  in  registry, 
tho  district  registry  or  in  the  Central  Office,  judgment  for  want  o 
appoaranco  shall  not  be  entered  by  tho  plaintiff  until  after  such 
imo  as  a  letter  posted  in  London  on  the  previous  evening,  in  duo 
time  foi- delivery  to  him  on  tho  following  morning,  ought,  in  due 
course  of  post,  to  hav"  reached  him."     This  is  to  |ive  time  for  the 
notice  of  appearance  provided  for  by  Ord.  XII.  r.  9,  as  to  which 
see  ante,  p.  2o6.  ""^vii 


(ff)  As  to  the  proceedings  wlien  tho 
dofemlant  is  an  infant  or  person  of 
uusomul  mind  not  so  found  by  in- 
quisition, see  post,  Vol,  2,  Ch,  XCIX.. 
'•Actions  by  and  aqainat  Infants/'' 
and  Vol.  2,  Ch.  C.  ''Actions' h,,  and 
mjantst  I'ermns  of  Vnsonnd  M'ind." 


As  to  the  proceedings  in  an  action  for 
recovery  of  land,  see  post.  Vol.  2,  Ch. 
CVI.,  ''Action  for  Recover!/  of  Land.'" 

(A)  Sentt  V.  lloynl  Wax  Candle  Co., 
1  Q.  B  D.  404  ;  45  L.  J.,  Q.  B.  586. 

(c)  See  note  («),  ante. 
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Affidavit  of 
service. 


11!'  :l 


Where  claim 
liquidated. 


Default  of  Ajipearance, 

_  Affidavit  of  !=fervice{(l).-\—By  R.  of  S.  C,  Ord.  XII I.  r.  o 
"  Whoro  any  dofondant  fails  to  appear  to  a  writ  of  summons,  "aud 
the  plaintiff  is  desirous  of  procecdinj?  upon  default  of  appoarunco 
under  any  of  the  following  rules  of  this  Order,  or  under  Ord.  XV. 
r.  1,  ho  shall,  before  taking  such  proceeding  upon  default,  file  aii 
affidavit  of  service,  or  of  notice  in  lieu  of  service,  as  the  case  nnv 
be"  (e).  '  •' 

The  rules  and  practice  with  reference  to  the  service  of  the  writ 
will  be  found  ante,  pp.  232  et  seq.,  and  forms  of  affidavit  ap]>ropriuto 
to  the  various  modes  of  service  will  be  found  in  C/iif.  Fonm  nf 
pp.  104-107  et  seq.  '    '^ 

By  r.  of  S.  a,  Ord.  LXVII.  r.  9,  "Affidavits  of  service  shall 
state  when,  where  and  how,  and  by  whom  such  service  was 
effected." 

It  seems  the  Court  may  compel  the  party  who  effected  the  service 
to  make  an  affidavit  thereof  (/). 

irAf^'e  ChiiiH  liquidated  {<]).-]— By  I.  of  S.  C,  Ord.  XJlLr.S 
Where  tha  writ  of  summons  is  indorsed  for  a  V'luidated  dumiiiid' 
whether  specially  or  otherwise,  and  the  defenda^.!  Tails,  or  all  the 
defendants,  if  more  than  one,  fail  to  aiipear  thereto,  the  plaintitf 
may  enter  final  judgment  for  any  sum  not  exceeding,'  the  sum 
indorsed  on  the  writ,  together  witiriiiterest  at  the  rate  specilicd  (if 
any),  or  (if  no  rato  bo  specified)  at  the  rate  of  five  per  cent  mv 
annum,  to  the  date  of  the  judgment,  and  costs."  ' 

In  order  to  sign  tliis  judijment  two  copies  of  the  form  of  jadijmeut 
ivhich  must  he  of  the  proper  size,  and  one  copy  stamped  ivith  a  lea 
shlhnfi  impressed  stamp  and  the  other  with  a  stamp  at  the  rate  of  (j,l 
per  folio,  which  vmy  be  either  jirinted  or  tvritten,  should  he  rirodu»d 
to  the  officer— one  is  fled  hy  the  officer  and  the  other  marked  us  an  oflke 
copy  18  returned  to  the  solicitor.  It  is  also  necessary  at  the  time  of  shin- 
ing Jtulgment  to  produce  and  fie  an  affidavit  (h)  of  service  of  the  writ 
or  of  notice  in  lieu  of  service,  as  the  case  may  be.  As  to  the  duty  oi' 
the  officer  of  the  Court  upon  and  as  to  signing  judgments  in  general 
see  post,  Ch.  LXX.  There  is  also  a  fee  of  2s.  Gd:  for  fiUnff  tlid 
affld.avit 

When  there  has  been  no  personal  service  of  the  writ,  but  a  sub- 
stituted or  other  service,  as  mentioned  ante,  p.  236,  the  judgment 
is  signed  as  above— the  original  order  for  the  substituted  oiM.tlifr 
service  being  filed  on  signing  the  judgment  with  an  affidavit 
stamped  witli  a  half-crown  stamp  that  tlio  service  has  been  made  as 
directed  by  the  order,  and  that  the  other  directions,  if  anv,  in  such 
order  have  been  complied  with— instead  of  the  affidavit  of  personal 
service.  '■ 

If  the  writ  bo  indorsed  with  any  claim,  however  minute,  not 
being  a  debt  or  liqiudated  sum  or  demand,  final  judgment  signed 


^^Hf  p  "<->"' 

If 

^H^^HI 

I'ii^nH 

(rf)  See  forms  of  affidavit.  Chit. 
F.  104-107. 

((')  lu  the  Admiralty  Eegistries  a 
copy  of  the  writ  is  required  to  be  filed 
with  the  affidavit.  The  Eppos,  49 
L.  T.  GOl. 

(/)  IL  v.  liHdge,  1  W.  Bla.  432. 
And  see  Wenton  v.  Fuutkncr,  1  Price, 


308:  Clark  v.  Elwick,  1  Stra.  1; 
BaiTios,  58:  Tincon  v.  Bruce,  8 
Taunt.  410. 

See  C.  L.  P.  Act.  18o2,  s.  27. 
,   See  sujira,  and  Chitty's  Fonns, 
1^1).  104—107.    As  to  the' modes  of 
service,  see  onto,  pp.  232  et  seq. 


\h)  S( 


^■*  f  *5#. 
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Jiulyment  in  default. 
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in  default  of  uppoarance  would  bo  irregular,  and  mif,'ht  bo  sot    Cuap.  XVI. 
asiilo  (/). 

Tho  judgment  can  only  bo  signed  for  tlio  sum  indorsed  on  tho 
writ  and  interest.  It  should  bo  signed  for  such  an  amount  only  as 
is  really  duo  at  tho  time  of  signing  it.  Formerly,  in  a  caso  whoro 
the  defendant  made  payments  after  action  brought,  and  judgment 
was  signed  for  tlio  full  amount  indorsed,  it  was  ordered  to  bo 
reduced  by  tho  amount  of  tho  payments  (J). 

Where  j  udgment  was  signed  on  a  writ  sjiecially  indorsed,  claiming, 
amongst  other  thnigs,  interest  on  an  I  O  U,  tho  Court  refused  to 
set  aside  tho  judgment,  on  the  ground  that  tho  defendant,  by  not 
appearing  to  tho  writ,  had  admitted  a  contract,  express  or  impUed, 
to  pay  interest  (/,•).  _  But  if  a  party  not  entitled  to  interest  makes  a 
claim  for  it  by  sjtccial  indorsement  to  gain  an  improper  advantage, 
tho  Court  or  a  judge  will  set  aside  a  judgment  signed  for  want  of 
appearance,  and  may  compel  tho  solicitor  making  such  indorsement 
to  pay  tho  costs  (?). 

Against  one  or  more  of  several  Defendants. 1— By  Ord.  XIII.  r.  4,  where  several 
"Where  the  writ  of  summons  is  indorsed  for  a  liquidated  demand,  defendants, 
whether  specially  or  otherwise,  and  there  are  several  defendants,  of 
whom  ono  or  more  appear  to  tho  writ,  and  another  or  others  of 
them  fail  to  ajipear,  tho  plaintiff  may  enter  final  judgment,  as  in 
tho  preceding  rule,  against  such  as  have  not  appeared,  and  may 
issue  execution  upon  such  judgment  without  prejudice  to  his  right 
to  proceed  with  the  action  against  such  as  have  appeared." 

Where  Liquidated  C/aim  joined  tuith  Unliquidated.']— By  II.  of  8.  C,  Where  claim 
Ord.  XIII.  r.  7,  "Where  the  writ  is  indorsed  with  a  claim  for  only  partly 
detention  of  goods  and  pecuniary  damages,  or  either  of  them,  and  liquidated, 
is  further  indorsed  for  a  liquidotod  demand,  whether  specially  or 
otherwise,  and  any  defendant  fails  to  appear  to  the  writ,  the  plain- 
tiif  may  enter  final  judgment  for  the  debt  or  liquidated  demand 
interest  and  costs  against  tho  defendant  or  defendants  failing  to 
appear,  and  interlocutory  judgment  for  tho  value  of  tho  goods  and 
tho  damages,  or  tho  damages  only,  as  tho  caso  may  be,  and  pro- 
ceed as  mentioned  in  such  of  the  preceding  rules  of  this  order  as 
may  be  applicable." _    In  this  case  ono  judgment  only  is  necessary, 
final  as  to  part  and  interlocutory  as  to  the  remainder,  and  only  one 
fee  payable  {m). 

Where  Claim  for  Damages  or  Detention  of  Goods.']— By  II.  of  S.  C,  Claim  for 
Ord.  XIII.  r.  5,  "Whore  the  writ  is  indorsed  with  a  claim  for  damages  or 
detention  of  goods  and  pecuniary  damages,  or  either  of  thorn,  and  '^etentiou  of 
the  defendant  fails,  or  all  the"  defendants,  if  more  than  one,  fail  soods. 
to  appear,  the  plaintiif  may  enter  interlocutory  judgment,  and  a 
writ  of  iiuiuiry  shall  issue  to  assess  tho  value  of  tho  goods  and  the 
damages,  or  tho  damages  only,  as  the  case  may  be,  in  respect  of 
the  causes  of  action  disclosed  by  the  indorsement  on  the  writ  of 
summons.     But  tho  Court  or  a  judge  may  order  that,  instead  of  a 


((■)  Sogers  v.  Hunt,  10  Ex.  474 : 
Eoilwai/  V.  Lucas,  10  Ex.  667;  24  L. 
J.,  Ex.  155. 

(./)  Hodgson  v.  Unllaqhan,  2C.  B., 
N.S.  306. 


{I-)  Ilodway  v.  Lucas,  10  Exch.  667; 
24  L.  J.,  Ex.  155. 

{f)  liuilwuy  V.  Lucas,  supra. 

{m)  Masters'  Practice  Rules,  Vol, 
2,  Appendix. 
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default. 


Default  of  Ajipearance. 

writ  of  in([uiry,  tho  value  and  amount  of  diunagos,  or  oithor  of 
■   tlicni,  hIuiU  bo  ascortainod  in  any  way  which  tho  Court  or  iu(k'(j 
may  direct."  ° 

It  will  bo  noticed  that  in  thin  case  an  interlocutory  judsniciit 
only  can  bo  signed.  Thin  judgment  establishes  tho  plaintiffs  ri"lit 
to  recover  something,  but  leaves  the  amount  he  is  entitUMfto 
recover  unascertained  (m).  Tho  Court  or  judge  may  direct  tlio 
aniouut  of  damages,  &c.  to  bo  ascertained  by  a  reference  to  im 
oHicial  referee  or  tho  master  (h),  and  in  some  cases  it  mny  bo 
directed  that  the  amount  of  damages  be  assessed  before  a  iiub-o 
and  jury  as  ui)on  an  ordinary  trial.  A  writ  of  inquiry  will  ho 
necessary  if  no  order  be  made.  As  to  this  writ,  and  as  to  assos-^inn- 
damages  in  general,  see  post,  Ch.  CAT.  " 

When  tho  claim  is  for  a  return  of  goods,  tho  plaintiff  may  enter 
interlocutory  judgment,  and  after  the  damages  have  boon  assosKod 
ho  may  obtain  an  order,  under  Ord.  XL  VIH.  r.  1,  for  a  return  of 
the  specific  goods,  and  issue  a  writ  of  delivery  (o).     But  ho  can- 
not get  leave  to  do  this  until  tho  damages  have  been  assessed  (o) 

By  Ord.  XIII.  r.  «,  "Where  tho  writ  is  indorsed  as  in  the  last 
preceding  rule  mentioned,  and  there  aro  several  defendants  of 
whom  one  or  more  appear  to  tho  writ,  and  another  or  others  of 
them  fail  to  appear,  tho  plaintiff  may  sign  interlocutory  jud-incnt 
against  tho  defendant  or  defendants  so  failing  to  appear,  and  tlio 
value  of  tho  goods  and  the  damages,  or  either  of  them,  as  the  case 
may  bo,  may  bo  assessed,  as  against  tho  defendant  or  defendants 
suffering  judgment  by  default,  at  tho  same  time  as  the  trial  of  tho 
action  or  issuo  therein  against  tho  other  defendant  or  defeiulaiits 
unless  the  Court  or  a  judge  shall  otherwise  direct.  Provided  tint 
the  Court  or  a  judge  may  order  that  instead  of  a  writ  of  iiuuiirv  or 
trial,  the  value  and  amount  of  damages,  or  either  of  them,  shall  bo 
ascertained  in  any  way  which  tho  Court  or  judge  may  direct." 

In  Actions  against  I n/ants. 1—Seo  li.  of  S.  C,  Ord.  XIII  r  I 
post,  Vol.  2,  Ch.  XCIX.,  "  In/ants." 


Actions  for 
mesne  profits, 
&c. 


V   i 

i 

111  i 

K.m 

In 

Ord 


n  Actions  against  Persons  of  Unsound  Ifjnrf.]— See  B.  ( 
'.  XIII.  r.  \,post,  Vol.  2,  Ch.  C,  "  Persons  of  Unsound  1 


of  S.  C, 
Mind.-' 


In  Actions  for  Itecovery  of  Zrt«f?.]— See  It.  of  S.  C,  Ord    XJIf 
rr.  7  and  8,  post,  Vol.  2,  Ch.  CVL,  "  Recovery  of  Land."       ' 

In  Actions  for  Mesne  Profits,  Pent,  ifcc.'j— By  P.  of  ,S  C 
Ord.  XI IL  r.  9,  "Where  the  plaintiff  has  indorsed  a  claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach  of  contract 
upon  a  writ  for  the  recovery  of  land,  ho  may  enter  judgment  as  in 
the  last  preceding  rule  mentioned  for  the  land  ;  and  liiay  mowed 
as  in  the  other  preceding  rules  of  this  order  mentioned  as  to  such 
other  claim  so  indorsed." 


(m)  See  the  form  in  Chit.  Foi-ms. 

(//)  See  Macdonald  v.  Antehnc, 
Patterson  4'  Cu.,  W.  N.  1884,  72. 
See  post,  Ch.  LXXVIII. 


(o)  Cnrbctt  v.  Lewiu,  W.  N.  1884, 
G2  ;  Bitt.  Ch.  Cas.  WA.  Snn  Imii  v. 
Cruiekshaiik,  W.  N.  1876,  2-19.    ' 
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In  Actions  on  Money  J}nmls.]—Hoo  R.  of  S.  C,  Ord.  XIII.  r.  14,     Chap.  XVI 

past,  Vol.  2,  Oil  C'A'.,  *'  Adiom  on  Money  llvnds.'' 


Actions  on 
W/iere  Account  claimed.']— By  R.  of  S.  C,  Ord,  XV.  r.  1,  "  Where  '"""•'y  bonds, 
a  writ  of    Huinmons  has   boon   indorsed  for  an  account,   under  Where  account 
Drd.  II f.  r.  8,  or  whore  the  indorsomont  on  a  writ  of  summons  <=^'"™<^'l- 
involves  taking  an  account,  if  the  defendant  either  fails  to  appear 
or  (loos  not  after  appearance,  by  anidavit  or  otherwise,  satisfy  the 
Court  or  a  judge  that  there  is  some  preliminary  (juostion  to  bo 
tri(-(l,  an  order  for  the  proper  accounts,  with  all  necessary  inquiriea 
anil  directions  now  usual  in  the  Chancery  Division  in  similar  cases 
.shall  bo  forthwith  made"  (^j).  ' 

By  r.  2,  "  An  application  for  such  order  as  mentioned  in  tho  last 
preceding  rule  shall  bo  made  by  summons,  and  bo  supported  by 
an  allidavit  when  nocossary,  filed  on  behalf  of  tho  plaintifT,  stating 
concisely  tho  grounds  of  his  claim  to  an  account.  Tho  application 
may  be  made  at  any  time  after  tho  time  for  entering  an  appearance 
has  pxiiirod." 

WJicn  there  has  boon  a  default  of  appearance  tho  plaintiff  must 
file  an  affidavit  of  service,  or  of  notice  in  lieu  thereof,  as  tho  case 
may  be.     (-SVe  Ord.  XIII.  r.  2,  ante,  p.  260.) 

As  to  making  of  an  order  in  a  district  registry,  see  Irlam  v 
Irhm,  L.  II.,  2  C/i.  1).  608.     "  Tho  dis.  dution  of  partnerships,  or 
the  taking  of  }iartnorship  or  other  accounts,"  is  assigned  to  tho 
Chancery  Division  by  tho  Judicature  Act,  1873,  s.  34,  aub-a.  3  (ante 
p.  10). 

hi  cam  not  apecially  provided  for  by  above  Rides.]— By  R.  of  S.  O.,  In  cases  not 
Ord.  XIII.  r.  12,  "In  all  actions  not  by  tho  rules  of  this  order  specially  pro- 
cthorwiso  sjiecially  provided  for,  in  case  the  party  served  with  tho  ^l*^"^*'  *°''  ''y 
wnt,  or  in  Admiralty  actions  in  rem  tho  defendant  does  not  appear  °  '^"'®*' 

within  tho  time  limited  for  appearance,  upon  tho  filing  by  tho 
plaintiff  of  a  proper  affidavit  of  service,  and  if  tho  writ,  is  not 
Hpocially  indorsed  under  Ord.  II f.  r.  6,  of  a  statement  of  claim,  the 
action  may  proceed  as  if  such  party  had  appeared,  subject,  as  to 
actions  whore  an  account  is  claimed,  to  tho  provisions  of  Ord.  X  V." 

In  these  cases  tho  plaintiff  should  filo  [It.  of  8.  C,  Ord.  XIX. 
r.  10,  post,  p.  280)  a  .statement  of  claim(v),  and  a  notice  of  motionfr)] 
and  then  set  down  the  action  on  motion  for  judgment  (7).  It  is 
not,  however,  necessary  to  file  a  statement  of  claim  or  notice  when 
a  copy  of  it  has  been  personally  served  on  the  defendant  (s). 
As  to  motion  for   judgment,   see    post,    ''Motion  for  Judgment," 

Costa  of  Jitdi/ment  by  Defatdt.]— Tho  costs  on  a  judgment  by  Costs, 
default  aro  now  regulated  by  tho  following  notice  as  to  "  fixed 


(;*)  As  to  form  of  order,  see  Gatd 
V.  irtbsttr,  48  L.  J.,  Ch.  7G3. 

('/)  Jlciifor  V.  Metcalfe,  4G  L.  J., 
Ch.  :)S4  ;  3f)  L.  T.  083. 

()■)  See  X„rlnn  v.  Miller,  3  Ch.  D. 
51«;  i:)L.  J.,  Ch.  613,  C.  A. :  Ih/moml 
V.  Vruft,  3  Ch.  D.  uI3  ;  45  L.  J.,  Cli. 
612 :  Slicnhiifil  v.  Hfr/iii^  W.  N. 
187(i,  (il  :  '(lanliur  v.  ILirihi,  W .  n! 
ISJG,  153,  185,  wliereit  was  held  that 


the  notice  of  motion  for  judijment 
could  bo  served  on  a  non-appearing 
defendant  by  being  tiled.  Cook  v. 
J)e!/,  contra,  VV.  N.  1876,  122,  is  in- 
correct. 

(.v)  licnslidw  V.  Ecushaw,  19  L.  J., 
Ch.  127;  42  L.  T.   3.>3 ;  28  W.  R. 
409:   llliitn/.rr  v,  Thurston,  W.  N, 
1876,  232. 
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costs  in  casos  of  judgmont  by  (U^fnult"  issued  by  order  of  fl,„ 
miistcrf.,  and  dated  the  .'ilstJiumary,  1881:—  "- 

"The  foi's  payablo  in  thoso  rus.'.s  having  l)Pon  inrroanod  bv  tl„> 
Or<hr  as  to  Siij,r,mi-  Court  Fees,  1881,  tlio  ,.  --stprs  dircit  tliit 
allowanco  tora.ais  of  jiulRiiiont  bo  iucrpase.l  accrdin-K-'/,,  ' /'/' 
cases  whin  snrh  aMitiona/  jWs  luur  Imn  paid.     Tho  auiount  of  ,.o,t 
thorotoro  will  be  as  follows—  *'"* 

'•  In  cases  for  a  sum  oxceodinj,'  50/.  on  sjwciaUi/  imhrsfd  £    ,s    ,/ 
writs  issued  on  or  a/frr  2ot/,  Jainiari/,'  IHHl,  in  "      ' 

countrii  and  <i(jcncij  cases,  and  in  cases' where  ser- 
vice ert'ected  more  than  five  miles  from  General 
^  Post  OfHco,  St.  Martin's-Ie-Orand     - 
"  Town  c<ises  -----_ 

"  And  in  addition  for  each  extra  service  -        -        I 
"  'J'hc  above  allowances  to  include  all  mileage. 
''  And  in  cases  -ndiere  wrItK  aro  indorsed  for  a  li<iuiduted  cluii,, 
lutuot  speaalUj,  and  in  cases  ,n  which  tho  snm  recovered  auuu    ts 
to  20/.  and  upwards  and  does  not  exceed  50/.,  as  follows—      "'"""" 

"  ■'"  i"""'''^  ""f'   a«7e)icy  cases,   or  whoro    service  i'    ,, 
effected  moro  than  fivo  Guiles  from  tho  Ooneral 
Post  Office,  .St.  Martin's-lo-Grand    -        -        .41. 

"  Town  cases  -         .         -         _         .         _  ^     ' 

"  And  in  addition  for  each  extra  service  -        -  0    ( 

"  The  above  allowances  to  include  all  mileaqr 

"  In  cases  under  201.,  no  costs,  unless  order  for  costs." 

Jt:fcution  on  Judjjment  b,j  I)e/ault.]-Tho  execution  on  a  ju,].. 
mont  by  defau  t  is    in  general,  tho  same  as  in  ordinary  !■    £ 
In  actions  of  debt  within  tho  statute  8  .t-  9  U'.  3,  e.  11   s  8  snV'h  .'w 
on  a  bond  for  the  performance  of  covenants  for  the  pavi.'i out  o 
money  by  instalments,  or  of  an  annuity,  or  tho  like  (t)        thn 
defendant  suffer   udgment  to  go  by  defailll,  althoiigh  ii  s ti    „'''. 
this  IS  ay?«<,/  judgment,  and  entered  up  for  tho  entire  penalty  o 
tho  bond,  yet  the  plaintiff  cannot  sue  out  oxecutir.n  fof  the  mu 
recovered  by  the  judgment,  but  he  must  sugyest  breaches  froiu  time 
to  time  as  they  occur,  and  execute  a  torit  of  imiuiry,  in  orde   to 
assess  damages  on  them  (<).  ''      ^' "'  "^uli  10 

fretting  aside  Judgment  signed  in  Default  of  Aimearance  1— Uv  II 

t^^::^T'  ""''{■  '■•  '*'i  "  Whoro  judgmc4t  i's'entTred    .uSafi 
to  any  of  the  preceding  rules  of  this  Order,  it  shall  be  lawful  for 

t^:^r^  '''  ^^'^^  -  -^'^  -«^  ■i-''^— t  "1-  -h 

-Where  rrregular.]-It  tho  judgment  itself  bo /rm/»/r,,/»  sign, 
or  if  any  ot  the  previous  proceedings  upon  the  part  of  th/,,luintitf 
bo  irregular,  and  the  irregularity  be  not  waived  by  any  ac  <.f  tho 
defendant,  or  if  judgment  be  signed,  when,  in  fact,  the  dofoudunt 
has  not  been  guilty  o  any  default,  or  if  it  be  signed  against  good 
faith  (»),  a  master  will  set  it  aside  on  a  summons  ^ 


(t)  See  post,  Cli.  CX. 
('0  See    GoHi'd   V.    Ill:  itch  cad,    S 
Scott,  340:  Vash  v.  Welh,  1  B.  k  Ad. 


37*'):  and  Dviiri/  v.  Johnson.  Hi  Pricp, 


JnJfjment  in  th/uult, 

Tho  application,  like  all  othor  applications  to  sot  tu^Uh  ud- 
ciTihiiffs  for  irregularity,  hIiouIcI  ]m  uuulo  witiiin  a  rcaMoimbli)  tiino, 
and,  lit  all  cvontH,  licforn  thiMlcfciKlunt  iias  tiikcii  imv  ('rcsli  sf,./, 
iiltrr  tho  knowl.Mlpj  of  tho  irivf,Miliiritv(,i).  lint  muro  ilolay  will 
not  bur  thu  ai)j)licati()ii  if  tho  ]>laiiitilf  has  not  JH'tii  ].ivju(li("iMl  or 
iiiisictl  byit(//).  Inp'ticral,  tho  tiino  for  making  tho  application 
K'-iiis  to  run  fioiu  tho  tiino  that  dofondaut  bocaiuo  aoquaintiMl 
with  the  fact  ()f  judgiuont  boing  si-nod (s).  Whoro  notico  of 
imiuiry  was  givon  on  tho  4tn  for  tho  12tli,  and  tho  aijplicatii.u  to 
sot  asido  tho  iiidgniont  for  irrogularity  was  not  madu  until  tho  12th 
thoday  on  which  tho  in(iuiry  was  to  bo  oxucutod,  tho  Co  't  hold 
it  was  too  lato  (a).  And  wlicro  .iudginont  for  want  of  a  i  'a  was 
signed  on  tho  -tth  April,  and  a  summons  takon  out  for  sotting  it 
nsido  was  disdiargod  on  Frithiy  tho  U.'Jrd,  exocution  was  issued  on 
tho  27th,  and  on  tho  28th  tho  dofondant  moved  tho  Court  to  sot 
asido  tho  jiidgmont  for  irrogularity  :  it  was  hold  that  tho  applica- 
tioh  was  too  lato ;  that  it  ouglit  to  have  boon  mado  on  tho  24th  or 
at  latest,  on  Monday  tho  2()th(/>),  ' 

As  to  tho  time  for  applying  to  sot  asido  tho  judgment  whoro  tho 
irregularity  was  in  thoro  being  no  sorvieo  of  tho  writ  of  sum- 
mons, see  imte,  p.  241,  For  other  points  as  to  tho  time  within 
which  tho  application  should  bo  mado,  and  which  affect  applica- 
^T\^TTf^  ^^^'^^  proccrdings  in  general  for  irregularity,  aet  post, 

An  irrogularity  in  signing  tho  judgment  may  bo  waived,  as  in 
other  cases  (c).  Attending  tho  execution  of  a  writ  of  iiuiuiiy  will 
bo  a  waiver  of  an  irregularity  in  tho  interlocutory  judgment  ((Z), 
yeo  further  as  to  waiving  an  irrogularity,  poat,  Vh.  X/Jl. 

The  summons  to  set  asido  the  judgment  should  specify  tho  irre- 
gularity complainod  of  (c), 

Tho  affidavit  in  support  of  tho  application  should  distinctly  stato 
thiit  judgment  has  boon  signed  (/). 

As  to  when  tho  application  will  bo  granted  with  costs,  and  as  to 
imposing  tonns  upon  tho  defendant,  aeejmt,  p.  20G. 

The  usual  courso  for  the  plaintiff  to  pursue  where  ho  has  signed 
tho  judgment  irregularly,  and  anything  has  boon  done  upon  it,  is 
to  got  a  master's  order  on  summons  for  setting  it  asido  and  for  si'-n- 
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! 


11 , 


(.(■)  Ord.  LXX.  r.  2.  See  post, 
Ch.  XLII. :  S(iiiii(!<')-s  v.  Jouc.s,  3  1). 
&  L.  770,  where  tho  judgment  was 
signed  against  good  fuith  :  Ahvck  v. 
Hntrlijtc,  2  B.  C.  313 ;  4  I).  &  L.  f)i2, 
vfhero  the  apj)lication  was  mado  by 
tiie  iissignees  of  a  bankrupt. 

(//)  Davis  V.  JMkiic/tii,  46  L.  T. 
"97,  porsoual  judgment  against  mar- 
ried woman  before  Act  of  1882  set 
aside. 

(.-)  Grant  v.  Flower,  5  Dowl.  419: 
Amiirmu  v.  llarrismi,  8  Jur.  G03,  B. 
C;  2  D.  &  L.  91 :  FniHs  v.  I'lirnvi. 
ciiii,  4  Tuuut.  545 :  G'tUiixjhum  v. 
Waskett,  M'Clel.  568  :  Jhv  d.  Autro- 
hm  T.  Jepson,  3  B.  &  Ad.  -102. 

(fl)  Scott  V.  Cogger,  3  Dowl.  212. 
And  SCO  Smith  v.  Clarke,  2  Dowl. 


218  :  Firley  v.  irallett,  Id.  708  :  Cox 
V.  Tallock,  Id.  478.  Sed  vide  Jlill  v. 
jV(V/.v,  Id.  6!)6 ;  semWe  eontia. 

(A)  .S/iield  V.  Qaick,  8  M.  .S' W. 
289.  And  sno  ll'eedoii  v.  Gan,'i,  2 
Dowl.,  N.  S.  64,  where  the  defendant 
became  a  bankrupt,  and  the  applica- 
tion was  by  his  assignees. 

('■)  'I'idd,  9th  ed.  930:  lilaekharu 
V.  Ki/mir,  5  Taunt.  672;  1  Marsh. 
278  :  JtalUr  v.  Bulkeky,  1  Bintr.  233 • 
8  Moore,  104.  ^         ' 

(tl)  Fraas  v.  Fcirariciiii,  4  Taunt. 
o4o. 

(e)  See  Ord.  LXX.  r.  3;  post, 
Ch.  XLII. 

(/)  CliifSt-y  V.  Bragtoil,  C  M.  &  W. 

17;  8  Dowl.  184. 
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On  what 
terms. 


De/mtH  of  Appmruhct, 

iiiR  it  afroMh  if  tlio  facts  warnint  tho  latter  (r;).  It  sooma  that,  in 
tho  (liHcrotiiiii  nf  tho  iiiuHtcr,  ii  jmlj,'iiu>iit  iimy  bo  Hot  asido  at  tlio 
iiLstunco  of  tlio  pluintitf  ~voii  after  it  has  boon  eatisfiod,  for  tlic  pnv. 
noso  of  oiiabliiijj;  him  tc  .M/rrcot  a  iiiintakft  in  hin  claim,  tho  (li't'i^uiliint 
uoinf^  l)ut  into  tho  Hamo  position  as  if  tho  iiii.stako  had  not  hwu 
raado,  and  tlio  application  boiug  mudo  within  a  roasonablo  time;/,). 

—  Where  Judgment  rfr/u/'/r.]— Soo  U.  of  S,  C,  Onl,  XIII,  r,  [o 
ante,  ]).  204.  An  application  under  thi.->  rule  Hhould  bo  made  to  a 
inaHter  at  chainbevH  upon  Hummons.  A  nynlur  jiul'^uwnt  mavbu 
sot  axido  upon  an  atlidavit  of  merits,  and  in  ordinary  cases  it  is 
almost  a  matter  of  course  to  prant  tho  application  for  this  imipuso 
if  somo  reason  for  tho  non-aiij)eaninco  is  stated  (/).  Tlie  apiijiai. 
tion,  however,  will  not  bo  f,'ranted  in  order  to  givo  th(^  defeiuliint  an 
advantage  of  any  nicety  of  pleading  {/>■),  or  of  any  matter  wlii(  h  duos 
not  go  to  tho  merits  oi'  tho  cause  (/).  But  a  i)lea  of  the  Statute  of 
Limitations  is  considered  a  plea  to  tho  merits (/;»).  So  is  a  pjia  of 
bankrujitcy  {n),  or  infancy  («). 

A  person  who  is  not  a  ])arty  to  an  action,  hut  who  is  iiijuiiinisly 
affected  by  a  judguient  in  dol'ault  of  appearance  or  pliadiui' 
Huffen^d  in  it,  may  apply  to  sot  tho  judgment  aside  ( /;).  If  ho 
is  entitled  to  uso  tlio  defendant's  name,  or  if  not  so  entitled  if  ho 
gets  tho  defendant's  consent,  ho  may  ajiply  by  siuumoiis  in  tho 
dofeiitlant's  name  in  tho  usual  way.  Or  if  ho  is  not  entitled  to  u,-io 
tho  defendant's  name,  and  cannot  got  his  consent,  ho  may  take  out 
a  summons  at  chambers  in  his  own  name,  which  must  be  served 
on  both  tho  idaintiff  and  the  defendant,  asking  leave  to  have  tliu 
judgment  sot  aside,  that  ho  may  bo  at  liberty  either  to  deftiul  tho 
action  for  tho  defendant  on  such  terms  as  to  indemnifying  the  de- 
fendant as  may  bo  just,  or  at  all  events  to  bo  at  liberty  to  inter- 
vono  in  the  action  under  tho  Judicature  Ad,  1873,  s.  24,  subs. ,')  (//). 

Tlio  apjdicatiou  should  bo  made  as  soon  as  possible  after  tho 
judgment  is  signed  and  comes  to  tho  knowledge  of  tho  det'endaiit, 
but  mere  delay  is  no  objection  to  it,  luiloss  tho  circumstances  uro 
such  that  tho  parties  cannot  be  restored  to  their  former  i}usitioii, 
and  tho  plaintiff  compensated  by  payment  of  costs  {(j). 

When  a  regular  judgment  is  set  aside,  it  is  usually  ui)on  such 
terms  as  will  place  tho  plaintiff  as  nearly  as  possible  in  tiie  sanio 
sitiiatiou  as  though  the  action  liad  proceeded  in  its  regular  course  (>•). 


(r/)  Bennett  v.  Simmons,  2  D.  & 
L.  98.  See  Doe  d.  Orctton  v.  Moe,  4 
C.  B.  576. 

(//)  (^a)inan  v.  Reynolds,  5  E.  &  B. 
301 ;  26  L.  J.,  Q.  B.  62,  Erie,  J., 
dub. 

(i)  Wood  V.  Cleveland,  2  Salk.  518 : 
Sisted  V.  Lee,  1  Salk.  402. 

(/1-)  Forbes  v.  Middletou,  2  Str. 
1242. 

(/)  Wiltett  V.  Atterton,  1  W.  Bla. 
.35  :  Beek  v.  Mordaunt,  2  Biug.  N.  C. 
140;  4  Dowl.  112:  Jf'oodv.  Cleveland, 
2  Salk.  518  :  Anon..  4  Taunt.  885. 

{in)  Muddocks  v.  Jlo/mcs,  1  B.  &  P. 
228.    See  Fordcs  v.  Middleton,  2  Stra. 


lU2:Willetty.AttertonA\y.Ti\a.Z:). 

(i)  Ju-ans  V.  Gill,  1  B.  A:  1'.  52; 
Tiacl.  9th  ed.  668. 

(o)  Detajield  v.  Tanner,  5  Tiiaiit. 
856;  1  Marsh.  391. 

{)>)  Jacques  v.  Jfarrisnii  (C.  A.), 
12  Q.  B.  D.  165;  ,53  L.  J.,  Q.  B.  lli"; 
.50  L.  T.  240  ;  32  \V.  R.  470.  Sec  tho 
Jud.  Act,  s.  24,  8ul)-s.  .5,  jjo.'it,  Ch. 
XXX.,  "iSVrtVH/^  I'rorredini/s." 

((f)  Atuoo'd  V.  C/iic/iesfd;  3  Q.  B. 
D.  722 ;  38  L.  T.  48 :  Dnvis  v.  JIal- 
lenden,  46  L.  T.  797. 

(r)  Sco  Anon..  3  Doufr.431 :  i'j.'/iV.'i 
V.  Blmukll,  1  CLit.  Bep.  220.  Aud 
see  I'ickcr  v.  Webster,  Id.  232. 


Jiiihjmei't  in  ik/auU, 
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Tlio  tonus  fjfoncmll;/  impoHcd  iiro,   that  tho  ddfinidivnt  pay  tho    Crap.  XVI. 

,.,irttn  I'f  thu  implinitioii  (t),  pload  iustiintiT  (wliich  iiioiiiis  on  tho 

siiuio  day  at  all  ovoiitd)  (<),  and  take  nhort  iiotico  of  trial  (»),  or  Huch 

iiotico  of  trial  as  tho  plaintiff  can  Kivo.     In  nonio  caHcs,  csppcially 

wlicro  jiUiintitt  haa  lowt  a  trial,  tho  defondant  will  bo  ordcrod  to 

biiujr  t'l"  money  Houjjht  to  bo  rocoverod,  or  ))art  of  it,  into  ( 'ourt  {A, 

hi  111!  lascs  of  rogulav  judfjjiuont  and  oxocution,  tho  dofondant  will 

bo  rowtniinod  from  brin^finj,'  an  action. 

Aa  order  for  Hi'.bHtitutcd  Horvico  iw  not  abssolntuly  final  and  con-  —after  sub- 
(lusivc,  hut  it  i.s  conipotont  to  tho  Court  to  not  anido  a  jud^'mont  stitutcd  sor- 
i,"iiliiriy  nij^nod  after  Huch  order.     This  is,  howover,  a  niattor  of  ^'"^'-'• 
(li'cretidn,  and  a  defendant  will  not  bo  li't  in  to  defend  an  of  ri^ht 
merely  because  lio  was  itrnorant  of  tho  tact  that  process  hud  boon 
isaiied"  aj?ainHt  hiiu.  Wherx'  such  i;;noranco  appeared  npou  atlldavits 
which  alHO  aUegod  that  tho  defendant  had  a  good  defence  upon  tho 
merits,  tho  Court  Hot  aside  tho  judgment  upon  tho  terms  of  tho 
(l^femlant  giving  security  for  tho  amount  of  tho  judgment  and 

Tlie  I'lpplication  must  be  supported  by  an  aflldavit  of  merits  (v), 
which  should  show  what  tho  defence  is,  and  state,  in  express  terms, 
that  the  defendant  has  "  a  good  defence  to  this  action  upon  tho 
merits  "('()•  It  may  bo  made  either  by  tho  defendant  himself  ov 
his  soUcitor  or  agent,  or  the  clerk  of  tho  solicitor  who  has  tho  sole 
minia"eincnt  of  the  cause,  or  some  jjorson  who  has  had  such  a  con- 
iK'ctitm  with  tho  causo  as  ttc(iuaints  him  with  its  merits,  and  this 
must  appear  on  tho  face  of  th'i  aflidavit  (/')■  \Vhero  it  is  madt^  by  tho 
party  linnsolf,  tho  words,  "  as  I  am  ml  vised  and  believe,"  are  added  (c). 
where  it  is  umde  by  the  solicitor  or  managing  clerk  to  tho  solicitor, 
thofiinu  is,  "  a3  I  am  in/uniud  md  verily  behove*' (</),  or,  "as  I 
am  instructed  and  verily  believe  ,e).  An  affidavit  merely  that  the 
ilefenilant  is  advised  and  believes  ho  has  "  a  good  and  merit(n-iou8 
defence"  (/);  or,  that  the  defendant  "hath  merits  and  good  cause 
(d  defence  to  this  action  "  (7) ;  or,  that  ho  "  is  informed  and  believes 
that  ho  has  a  good,  substantial,  and  available  dofonco  to  this 
uctian  "  (A) ;  or,  that  ho  has  "  merits  to  defend,  or  a  good  defence  to 
the  action  "(/) ;  or  that  ho  has  "a  good  and  sufhcient  defence  on 
tho  merits,"  not  saying  "to  this  action  "(A-),  or  tho  like,  will  not 


) 

i 

1 

* 

* 

1 

I 

ilii 


"Merits" 
must  ho  sworn 
to. 


(,)  Sisti-d  V.  Zee,  1  Salk.  40'2.  Seo 
rriiilliw  V.  Armstrimii.  Barnes,  25G. 

(0  Tidd,  ilth  ed.  5G7. 

hi)  Mdtthvwsw.  Stone,  Barnes, 242. 

(/J  irelldiid  V.  liorlc,  Barnes,  213. 
See  ll'mle  v.  Simeon,  13  M.  &  \V. 
647:  Aimlin  v.  Mills,  9  Exch.  730; 
22  L.  J.,  Ex.  2G3. 

(y)  inilf  V.  lUmictt,  3  Q.  B.  D. 
18;i,  aflirmed  Id.  303 ;  47  L.  J.,  Q.  B. 
&:  Smif/i  V.  Jhbbin,  37  L.  T.  777, 
iier  Brdt,  L.  J.:  Whileij  v.  U'ilen, 
4C.  B.,  N.  S.  G53;  27  L.  J.,  C.  P. 
,'i05.  But  see  Warrinqton  v.  Leake, 
11  Ex.  304  ;  25  L.  J.,  Ex.  27,  Mlvek, 
(',  B.,  dab.,  Muvtin.  B..  diss. 

{a)  l.dne  v.  Isdaes,  3  Dowl.  C52. 
See  Chit.  Fomis. 


(A)  Roivbotham  v.  Biipree,  5  Dowl. 
5.57 :  Morris  v.  Hunt,  I  Chit.  Eep. 
97. 

gCroasby  v.  Inues,  5  Dowl.  5G6. 
)  Per  dur.  Jlromlei/  v.   O'erish, 
6  M.  &  G.  750  ;  1  D.  &  L.  7G8. 

((')  Scfiq/ielil  v.  Ilwjgiiis,  3  Dowl. 

427;   Worthimjtnn  v.  ,  2  C.  M. 

&  U.  315.  "  Apjjrised  and  believed" 
will  not  do :  Bromley  v.  Uerish, 
supra. 

(/■)  lioiver  V.  Kem2>,  1  Dowl.  281 ; 
1  G'.  &  J.  287. 

{(l)  Lane  v.  Isaacs,  3  Dowl.  652. 

(//)  Vaqc  V.  South,  7  Dowl.  412. 

01  I'rinalc  v.  Marsaek.  1  D.  &  R. 
15.1' 

(A-)  Crosshj  V.  Inues,  6  Dowl.  0G6, 
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Paut  III. 


Defuult  of  Ap]}ear(ince, 

euffico.  An  nffidavit  l)y  an  agent,  that,  from  tho  instructions  ho 
had  received  from  tho  country,  ho  believed  that  tho  defcndiint  hml 
a  good  defence  to  tho  action  on  tho  merits,  was,  under  tliu  old 
practice,  hokl  sutficient  (/) ;  but  under  the  present  jiratlice  tlic 
affidavit  eliould  show  wliat  the  defence  iis.  Tho  i)laintitl:  Ciuiuot,  in 
general,  in  answer  to  tho  affidavit  of  merits,  niako  an  alliduvit  to 
show  that  tho  defendant  has  no  merits  (/h). 


(/)  Schofcld  V.  lltiggins,  3  Dowl. 


42 

(»0  ircaiic  V.  Batlcysbi/,  ;i  Dowl.       Dowl.,  N.  S.  8'20 
213,  per  Gurmy,  B. ;   IVurriiigton  v. 


Leake,  11  Ex.  301;  2,j  L.  J.,  Exdi 
"7.     And  sec  per  Co/eyidi/e,  J.,  ii,  { 


PROCEEDIN( 


Where  tho  wri 
r.  G  (see  ante,  p, 
pliiiutiif  may  aj 

liy  11.  of  S. 
to  a  writ  of  sun 
jilaiutiff  may,  o 
who  can  swear ; 
atnl  tho  amoun 
thoro  is  no  dof 
oiitoi-  final  jud 
intei'ost,  if  any, 
or  mesuo  profits 
thoroiipon,  unh 
satisfy  him  that 
or  disclose  such 
(lofend,  make  ai 
accordingly." 


iMfm^ 


{<i)  Burnill  V.  T 
691;  Moony.  Mm 
31;  Bitt.  Ch.  Ca 
Wrca.  W.  N.  1) 
Cm.  128 :  Saeille  \ 
.il3 :  Diarinit  v.  1\ 
177;  51  L.  J.,  Q. 
ih'imr  V.  Fit:i/ern 
17;  43  L.  T.  GO,  "\ 


(    2(i9     ) 


Chap.  XVII. 
In  what  cases. 


CHAPTEE  XVII. 

PROCEEDINGS  TO  OBTAIN  JUDOMEXT  UNDER  ORDER  XIV.  ON 
SPECIALLY  INDORSED  WHIT. 

Where  the  -writ  of  summons  is  specially  indorsotl  under  Ord.  IIT. 
r.  (3  (sec  ante,  p.  221),  and  the  defendant  enters  an  ai^pearauco,  the 
plaiiitirt'  may  apply  for  immediate  jndp;ment. 

By  n.  of  'S.  ('.,  Ord.  XIV.  r.  1,  "Where  the  defendant  appears 
to  a  writ  of  summons  specially  indorsed  under  Ord.  II f.  r.  (j,  the 
jiliiintift"  may,  on  affidavit  made  by  himself,  or  by  any  other  person 
who  can  swear  positively  to  the  facts,  verifying  the  cause  of  action 
and  tho  amount  claimed  (if  any),  and  stating  that  in  his  belief 
tlioro  is  no  defence  to  tho  action,  apply  to  a  j  udge  for  liberty  to 
oiitor  final  judgment  for  tho  amount  so  indorsed,  together  with 
interest,  if  any,  or  for  recovery  of  tho  land  (with  or  without  rent 
or  raesiio  profits),  as  the  case  maybe,  and  costs.  Tlie  judge  may 
thereupon,  unless  the  defendant  by  affidavit  or  otherwise  shall 
.^atisfy  him  that  ho  has  a  good  defence  to  the  action  on  the  merits, 
or  disclose  such  facts  as  may  bo  deemed  sufficient  to  entitle  him  to 
defend,  make  an  order  empowering  the  plaiutifl  to  enter  judgment 
accordingly." 

In  what  Cases  npplicaUe.'] — Tho  rule,  it  will  be  observed,  is  con- 
lined  to  cases  where  the  writ  is  specially  indorsed  under  Ord.  III. 
r.  (),  Under  it  judgment  may,  it  appears,  be  given  against  the 
suparato  estate  of  a  married  woman  [a),  though  not  against  her 
personally  {b).  Tho  rule  does  not  apply  to  a  case  whoro  an  injunc- 
tion is  claimed  (c).  It  does  apply  tc  a  case  when  the  defendant  is  a 
corporation  (</ ).  As  to  tho  proceedings  in  an  action  for  recovery 
of  land,  see  post,  Vol.  2,  Ch.  CVI. 

The  Speciid  Indorsement.'] — The  rule  {Ord.  III.  r.  6)  under  which  Special  iu- 
the  special  indorsement  is  made,  and  tho  decisions  as  to  what  dorsemeut. 
chums  csm  bo  82)ecially  indorsed,  and  as  to  what  is  and  what  is  not 
a  suflicient  special  indorsement,  are  fully  discussed  ante,  pp.  221 
tt  seip    If  any  unliquidated  claim  is  indorsed  on  tho  writ  the  appli- 


In  what  cases 
aiiplicable. 


(«)  Iiiir.im  V.  TdiDier,  13  Q.  B.  D. 
m:  Moore  v.  MuUiiian,  W.  N.  1884, 
31;  Bitt.  Ch.  Cas.  127:  I'erka  v. 
.Vyfrfff.  W.  N.  1884,  G4  ;  Bitt.  Ch. 
C'iis.  128 :  HaviUe  v.  Kciiii,  '28  Sol.  J. 
')i3:  Dnrrant  v.  Iiic/:ctls,  8  Q.  B.  D. 
1";  51  L.  .T.,Q.  B.  42.',.    But  sco 


u-orth  V.   Tee,  W.  N.  1876,  P,  per 

QlKlill,  J. 

{b)  Durrant  v.  Iticketts,  aud  cases 
supra. 

((■)  Yait  1)1(111  V.  Show,  42  L.  T.  502 ; 
28  W.  R.  -)-l,  V.-C.  M. 

{d)  Slii'll'ord    V.  I.oiilh  and    Enut 


H      A 


liriiier  v.  Fitzflcriild,  'jO  L.  J.,  Ch.       Coast  U.  6'o.,4Ex.  D.  317;  28  W.  R. 


U;  43  L.  T.  CO,  V.-C.  M  :  liitth} 


407,  0.  A. 
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Part  III. 


General  prin- 
ciples as  to 
giving  or  re- 
fusing leave  to 
defend. 


mii^-^ 


Proceedings  under  Order  XTV. 

cation  cannot  bo  made  (e) ;  Init  a  claim  for  interest  ( /)  or  W  (1,. 
expenses  of  noting  a  bill  (/),  docs  not  preclude  the'plaintitV  lY ,,,', 
applying.     Iho  indorsement  huiy  bo  and  often  is  amended  on  fl 
lieanng,  either  by  making  the  necessary  addition,  or  by  strike 
out  so  much  of  the  claim  as  is  unliquidated  ((/).  '  ^ 

General  Principles  as  to  givim)  or  refusing  Leave  to  defend  1-Tf 
the  defendant  does  not  satisfy  the  master  that  ho  has  a  good  dofenro 
to  the  action,  or  disclose  facts  which  the  master  may  deem  snft 
cient  to  entitle  him  to  defend,  leave  to  defend  will  be  ioI'usp^" 
Where,  therefore,  the  facts  stated  by  him  do  not  suggest  any  real  'r 
valid  defence  (/(),  leave  to  sign  judgment  will  be  given. 

But  leave  to  defend  will  only  be  refused  in  clear  cases  f/)  Tim 
master  docs  not  profess  to  try  the  action  on  affidavits  (A'),  and  thero 
lore,  if  the  defendant  states  facts  constituting,  or  which  niio-lit  p, ,," 
stitute,  a  lonafide  defence  {I),  or  from  which  he  may  plausibTy  .rSo 
that  he  has  a  defence  (m),  or  which  are  sufficient  to  entitle"  Imntn 
interrogate  the  plaintiff  (»),  or  to  cross-examine  the  plaintiff's  wit- 

him  to  interrogate  the  plaintiff,  fho 
case  IS  not  within  Order  XIV    and 
should  not  be  pursued  witliout  'l,is 
being  allowed  to  defend.    The  very 
rule  Itself  contemplates  that  a  innu 
is  to  be  let  in  to  defend  wlio  can  [«,  • 
sed  qi(.  cannot]  make  out  a  Mnm 
because  the  words  are.  '  uulcss  the 
defendant  can  satisfy  tlio  Court  or 
judge  that  he  has  a  good  defence  to 
the  action  on  the  merits,  or  disclose 
such  facts  as  the  Court  or  a  jud.'o 
may  think  sufficient  to  entitle  uiin  to 
be  penuittod  to  defend  them.'    It  is 
said  that  this  order  lias  only  been 
made  in  the  event  of  tlie  defendant 
not  paying  money  into  Court;  but 
in  manj  cases  this  provision  would 
be  entirely  nugatory-absolutely  im- 
possible to  satisfy.     Wliat  the  Icaniod 
judge  should  have  considered  here 
was,  whether  tlie  facts  were  such  as 
to  entitle  the  defendant  to  ho  heard  " 
And  per  lirctt,  L.  J.,  "But  there  are 
one   or  two  points  here  which  are 
matter  of  pnnciplo.     I  (juite  agree 
that  hearsay  evidence  is  not  to  be 
shut  out,  and  that  it  is  not  necessary 
the  defendant  sliould  show  a  good 
defence  on  the  merits.    If  he  docs, 
then  I  think  the  judge  is  bound  to 
let  him  in  to  defend.    But  I  cannot 
help  thinking  that  some  facts  imist 
be  shown  by  him.    If  ho  discloses 
certain  facts,  whctlier  by  lieaisay  or 
otherwise,  and  if  he  can  make  such 
reasoiiablo  suggestion  as  to  show  lie 
may  be  a^le  to  substantiate  a  de- 
fence, if  lie  suggests  a  defence,  and 
shows  some  probability  of  cettii!:;  it 
from  the  plaintiff,  or  pVoviug  it  Wm- 
solf,  he  ought  to  bo  allowed  to  de- 
fend." 


(f)  Hill  v.   Sidobottom,  47  L.  T.' 
224:   Feal   v.    Smith,    cor.    Master 
DodgsoH  at  Jud.   Oh.,  6th  August, 
lS&i),i:xrcl.ed. 

(/)  See  the  rule.   Smith  v.  Wilson, 
C.  A.,  5  C.  P.  D.  25;  49  L.  J.,  c! 

(.(7)  See  Robinson   v.  Jiobinsou,   8 
L.  E.,  Ir.  26. 

(A)  Anglo-Italian  Bank  v.  Wells, 
38  L.  T.  197:  Thome  v.  Scvt,  W.  n! 
1878,  215 :  Ray  v.  Ikiyher,  4  Ex.  D. 
279  ;  48  L.  J.,  Ex.  569.  See  Roberts 
V.  Gtiest,  W.  N.  1876,  10:  Lord 
Hanmer  v.  Flight,  W.  N.  1876,  54 : 
Woohon  v.  Barnes,  W.  N.  1876,  74  : 
Wallingford  v. Mutual  Socictii,  5 App. 
Cas.  685,  693,  704:  Oriental  Bank 
Co.  V.  Fit-gerald,  W.  N.  1880,  119, 
C.  A.  :  Clifford V.  Budds,\V.  N.  1884 
40;  Bitt.  Ch.  Cas.  124,  defence  of 
bankruptcy  in  action  for  fraudulent 
breach  of  trust. 

(i)  Thompson  v.  Marshall,  C.  A.. 
41  L.  T.  720;  28  W.  R.  220:  Walling, 
jord  v.  Mutual  Societif,  5  App.  Cas. 
685,  693:  Ray  v.  Barker,  3  Ex.  D. 
279,  per  Bramurll,  L.  J.,  at  p.  282: 
cp.  £xp.  Jacobson,  48  L.  T.  197. 

(A)  Beeeh  v.  Moss,  Q.  B.  D.,  Nov. 
17th,  1877;  64  L.  T.  Jour.  p.  63: 
Andrews  v.  Stewart,  W.  N.  1876,  7. 
{I)  Per  Lord  Coleridge,  C.  J., 
lorkshire  Banking  Co.  v.  Beatson,  4 
C.  P.  D.  at  p.  215. 

(w)  Per  Cotton,  L.  J.,  Ray  v. 
Barker,  4  Ex.  D.  at  p.  284 :  Bveking- 
hain  v.  Owen,Vr.N.  1878,  215,  C.  A. 
(n)  Harrison  v.  Hotteuhvim,  C.  A., 
26  W.  K.  362,  where  per  Bramwcll. 
L.  J.,  "  It  steius  to  nie  that  though 
a  man  cannot  show  a  defence,  still 
if  he  has  sliown  enough  to  entitle 
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ncsses  (?(),  or  which  make  it  doubtful  •whothci'  ho  has  or  has  not  a    Chap.  XVII. 

dct'onco  (o),  or  which  raise  questions  which  ought  to  be  submitted 

to  a  jurj-(;)),  or  show  that  the  amount  of  the  plaintiff's  claim 
(lejx'nds  on  the  settlement  of  disputed  accounts  (7),  he  will  be  allowed 
to  defend. 

In  actions  on  bills  of  exchange  by  the  indorsee  against  tho  ac- 
cejitor,  if  the  latter  states  facts  sufficient  to  throw  on  the  plaiutitf 
tho  onus  of  proving  that  ho  is  a  baud  fide  holder  for  value,  uncon- 
ditional leave  to  defend  should  be  given  (r). 

Tho  master,  in  giving  leave  to  defend,  maj'  impose  as  a  condition 
that  the  defendant  bring  money  into  Court  or  give  security  (s),  but 
this  should  only  be  dono  in  cases  where  it  is  doubtful  whether  the 
defendant  ought  to  bo  allowed  to  defend  at  all,  and  not  in  cases 
Tvhere  the  defendant  gives  reasons  for  supposing  that  lie  has  a 
londfide  defence  (<). 

Tho  mere  fact  that  he  claims  an  indemnity  against  some  third 
party  will  not  alone  entitle  tho  defendant  to  defend  (it). 

The  order  for  judgment  may  be  made  though  the  defendant  be  a 
surety  only  {x) ;  but  in  this  case,  if  the  defendant  has  had  no  means 
of  verifying  the  debt,  and  may  reasonably  ask  to  have  it  strictly 
proved,  he  will  bo  allowed  to  defend  (y). 

The  fact  that  tlie  defendant  has,  or  says  ho  has,  a  counterclaim  Set-off  or 
against  the  plaintiff  does  not  entitle  him  as  a  matter  of  right  or  counterclaim. 
necessity  to  leave  to  defend  (2) ;  but  where  the  defendant,  although 
he  has  no  defence,  swears  in  his  affidavit  that  he  has  a  valid  coun- 
terclaim connected  with  the  transaction  out  of  which  the  plaintiff's 
claim  arises,  and  states  facts  showing  that  tho  counterclaim  is  hond 


^1 


(h)  Carta  Para  Gold  Minbiff  Co.  v. 
Fmlimlgc,  C.  A.,  aO  VV.  B.  880. 

((/)  See  u.  (i),  ante. 

[p)  Per  Archibald,  J.,  VV.  N.  1876, 
ftj;  PhUtipK  V.  rhiUipa,  Id.  54:  per 
Brett,  J.,  liavis  v.  Spcnce,  I  C.  P.  D. 
721. 

(y)  W(dtuigford  v.  The  Mutttnl 
Soavti/,  5  Ajip.  Cas.  085 ;  HO  L.  J., 
Q.  B.'iO  :  43  L.  T.  258 ;  29  W.  R.  81, 
which  was  an  action  by  a  mortgagee 
ill  possession  against  a  mortgagor  for 
the  mortgage  debt.  Tho  writ  was 
specially  indorsed  for  a  certain  sum  ; 
and  ujion  an  affidavit  that  there  was 
no  defence,  notwithstanding  counter- 
aihdiivits  alleging  questions  of  ac- 
couut,  au  order  was  made  that  unless 
the  dcfeudaut  paid  5,000/.  into  Court 
by  a  given  day,  the  plaintiff  might 
sigix  judgment.  Judgment  was 
signed,  and  execution  levied  under 
tho  order.  Tho  House  of  Lords  held 
that  the  defendant  ouglit  to  liave 
been  allowed  to  defend,  for  tho  pur- 
pose of  taking  an  account,  without 
any  payment  into  Court,  and  that 
jiulgniotit  ought  tn  have  been  Kigiicd 
OS  Bociuitj'  only  for  what  should  bo 
found  duo  on  the  account,  without 
power  to  issue  execution  except  by 


leave  of  tho  Court,  tho  defendant 
being  required  as  a  condition  to  con- 
sent to  the  immediate  taking  of  such 
account. 

(>■)  Fidhr  V.  Alexander,  52  L.  J., 
Q.  B.  103 ;  47  L.  T.  443.  See  Mil- 
lard  v.  Buddelcy,  \V.  N.  1884, 96 ;  Bitt. 
Ch.  Cas.  125  ;  28  Sol.  J.  427  ;  Blai- 
berg  v.  Adams  (C.  A.),  77  L.  T. 
Jour.  255. 

(,«)  Ord.  XIV.  r.  0,  infra.  See  per 
lioweii,  L.  J.,  Ex  p.  Jaeobaoii,  In  re 
I'uicofs,  22  Ch.  D.  at  p.  315. 

(<)  liioinacles  v.  Meaquita,  1  Q.  B. 
D.  416 ;  45  L.  J.,  Q.  B.  407,  ami  cases 
cited  supra. 

(»)  Thor)ic  V.  Sed,  W.  N.  1878, 
215  (C.  A.). 

(j)  Anglo-Italian  Hank  v.  Wells, 
38  L.  T.  197  (C.  A.) ;  Thome  v.  Seel, 
supra. 

(//)  Idoi/d's  liankinn  Co.  v.  Dale, 
lEx.  D.  202. 

(-')  A  nolo- Italian  Panic  v.  irdls 
(C.  A.),  38  L.  T.  197:  liotherhain  v. 
Priest,  41  L.  T.  558 ;  49  L.  J.,  Q.  B. 
104,  n.  (4),  where  tho  defendant 
Ronght  tn  set  up  a  rnuntprrlaim  for 
libel  in  an  action  for  rent,  tho  two 
matters  being  quite  unconnected,  and 
leave  to  do  so  was  refused. 
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Other  facts. 
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by  tlie  official  liqTii.IatoTof  a  commnvJ^-  f ^'°"  /°?"  '^'^'^^  ^lon^l.J 
wound  up,  where  the  lefencLui?  h?d?s?:f,?  ^'""^  ^mng  vohmtuHlv 
of  the  claim,  ho  was  a  foS  to  c^Std  u^l.S  '^"^"«n^ 


nf  +iV„  „i  •      I  "  "leienaanc  had  a  set- 

'''^.^T^±  T^^^'^T^^  to  defend  uncondItT;;aIi;f(ir 

the  defendant  havi 


The  applica- 
tion. 


^?-^.' 


-s^t'■'v^  J, 


^ '.  .»u.> 


:M.:^ 


The  plaintiff's 
affidavit. 


xvi,owr-r'        r    """"««  CO  aetend  uncoi 

serd"ufo7t^tSrcHtTat:J^^^^^^^^^^  '^t^'^^""*  ^--«"  ^-n 
his  solicitors  when  thrapXatLn  1^^  r/i?- "'^'^'^^''^^^■'^"0 ^itl 
sufficient  ground  for  its  ?of^nl7.^  f  ^tt'  ^^'"^  ^''^^  considered  a 
fondant  was  at  'oron  his  waf  tl ^^^f^^^^^^^  ^T'  'Y  ""'  «- 
served  with  the  writ  on  the  ^iL-  iJf  1  'f«l"i?"*'  '^"d  I'ad  beou 
held  not  to  be  a  rufflciont  cause  f;^5"''  "^''"'^'  ^''"  ^^^ 

cation  by  the  plaintiff  foi    eave'to^'nterV  f^'  T  ^'  "  ^ho  appli. 
last  preceding  rule  shall  be  nndo  W I        "''^  judgment  under  the 

mens,  and  any  defect  in  it  m  ,7-  F'-^^^^^^y  \^  the  issue  of  the  sum- 

County  hUiU  not  go  tSh'^SeS^  \"  ^''^^  '^  '- 

cat:on  to  compel  the  plaW  ^ ^::^:^ti-Q:t:'^j;^;^l^- 

precedent  to  (he  issuing  of  thVummonsm'Thr*  ■  '"",'''^'"» 
required  the  affidavit  to  be  m'-.de  W  tlfn^V'^V- J^?  origuial  rule 
consequently,  precluded  a  Via  Sit  ^  or po^S^  himself  (/.),  and, 
but  uiKler  the  present  rule  it  ma  be  mSde  bv  nn^"""  'TPlymg  (/)  ; 
swear  positively  to  the  debt  or    au  e"facdln7i  .^"'^J^JiS 


(a)  Manic;/  v.  Gooch,  cor.  JTud. 
f-slon  B.  and  Hairkins,  J,  in 
Exch.,  June  3rt .  1881,  which  wa^  au 
acton  by  a  builder  for  money  due 
under  a  contract  in  respect  of  work 
Thontrp"n'^"''i'i^  *'"'  Princess's 
fe,uw'  °f*°''^  ^*''"'^*'  'I'"!  the  de- 
tendant  set  up  a  counterchiim  for 
neghgeiice,   wfiereby  tlie  a.ljoining 

liable  m  damages  to  the  lessee  of  it 
iico  Jowhr  y.  lee,  W.  N.  1870.  80: 
Aii^rewn  V.  Stewart,  W.  N   1870   7 
(«)   (Iroom  V.  liathboiie,  41   L.'  'i. 

(c)rer7/;;rf^<.,/,,T    W_]y  I87fi  00 


27^^.  R:'i>r(£T)' ''  ^-  ''■  -»• 

09^'3.iS:'S.^af  ^?  ^-  ^-  '««'- 

Ditt.  Ch.  Cas.  rv.  '*^'  ^*' 

^  {'1)  Ord.  XIV.  r.  1   ante  •  ri,;Hv'c 
Forms  pp.  112,  113  '      ""^^ 

('■)  Ante,  n.  (c). 
T.  (1\  ^'\i''i'\^  V-  Vnnderzer,  2  C  P 

^  «.  B.  D.  o,)C ;  40  L.  J.   'J.  b   4')-, 
tj^"^[e.  Cable  Co.  {Lhnited),2-\\\ 
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Defendant's  Affidavit. 

must  verify  the  cause  of  action  and  afatfi  fl,nf  ,•„  +1,  j 
belief  there  is  no  defence  to  it  m  Tn  nrnohV^  n  .1^  *w  deponent's 
referring  to  tlio  indorsement  on  thn  ^  .?f  i  '^°'*  °™' ^™Ply 
defeudantisindebtediSramTunt  of  ft  '?'^-  '^'^^"^?  ^^^^  the 
deponent's  belief  there  is  no  defence  fo  %l  l^'  ''^^  F^*  '"^  ^^^ 
and  this  will  generally  suffice  but  fntnn,  action  is  adopted  (m); 
Btato  the  facts  more  fully  so  as  to  VffoS^^  T''  '*  .''  advisable  to 
the  defendant  may  set  i  p^  and  tSsIs  osn.lir""'"  1°  any  defence 
to  recover  depend?  on  th?  porfoirof  aTv  JordiHon'"  '^'  ^^^.^ 
or. h.e  there  is  some  .i?tten  ^<iru^JLTy  StZSHt^ 

judgment  may  ^e  granted    unlo's.  fh«  fiJ  V'  ^^^a  ^^^';^*«  «'g^  ^^'^^'^^y 
itherwise,  natLfy  thi  Surt  orS4  thatl^i'^'"^     by  affidavit  or  «tow  cause, 
the  action  on  the  merits  or  disdos!  sS  fn  ^'  ""  8°°^  defence  to 
sufficient  to  entitle  him  to  defend  *''*'  '"^  "^'^  ''^  ^^^^^d 

By  r.  3  of  the  same  Order,  "The  dofpriflnnf  »»,„  i. 
against  such  application  bv  affidavit  oWpv.nf  -^^  .-^"^  ^'^"^^ 
recovery  of  land)  by  oZiiLShtit  fJnP^V^i.  ^'*'°°?  ^°^'  ^^^« 
on  tho  int.  Suih  JffiSSfhall  stale  l°ethrtV^^^^^^  "'^,°"1 
goes  to  the  whole  or  to  part  onlv  andT/f  «^?f  \  .  ""^^  ''^^°^^'^ 
pluiutitt's  claim.  And  the  iudie'mav  ^ff  hi  f  J.^'MF''*S«*  ^'^^ 
Lfondant,  or,  in  the  casfo  a  tor  Stion  am  office^  t^^^^^^^ 
attend  and  be  examined  upon  oath  /  or  to  ^rodu  0  a^TeaS  Te'^^^^^^^ 
books  or  documen  s,  or  copies  of  or  extracts  therefrom  "'  ' 

Uudor  these  rules  the  defendant  in  order  to  e-ot  W«  4^^  a  t  ;, 
must  satisfy  the  master  that  he  has  a Vood  Lfonfo  ol  th!  ^ -f ^^"^ 
disclose  such  facts  a.  the  master  may  thTnk  suEnt  t^^^^^^ 
to  defend  {n).  This  he  may  do  either  bv  affl.ln  vJf ^^^  1  *'*i?  ^™ 
to  bring  Int^o  Court  the.sU%t!medf;f^^^^^^^^^^ 
otter  to  bring  tho  money  into  Court  does  not  give  hfm  anv  Ssolut^ 
right  to  defend  (r)  but  is  merely  a  circumstance  to  brtlken  into 
consideration  by  the  master  (s),  and  in  most  cn»^«  +L  *  ^^° 
defendant  must  show  cause  by  affidavit^  TmL^^Lt'  *^«.f  ^ o^''.  t^^e 
held  that  the  affidavit  musTb^e  mldlby  tleZendan?  Sdmsdfm" 
It  IS  in  some  cases  as,  for  instance,  where  a  coraomJi^n  S  dlfen ' 

affidavit  ot  some  other  person.  ^  •'  ^ho 


Defendant's 


Jffidavit.]-.Tho  defendant's  affidavit  must  state  Defendant's 

affidavit. 


JOO'-d.  XIV.  r    1,  ante,  p.  269; 
Chit.  Forms,  pp.  112,  113. 

(w)  See  foi-ms,  Chit.  Forms,  p.  112. 
See  a  foiin  in  Itumiacles  v.  Misi/uita 
ante,  p.  271,  n.  (t).  ' 

00  Ord.  XIV.  r.  1,  supra. 

(0)  Id.  rr.  1  and  3;  Chit.  Forms, 
p.  114.  ' 

(p)  Id.  r.  3. 

c  ^*l¥.'  ^^^-  ^^ord  V.  louth, 
i-e.  R.  Co.,  4  Ex.  D.  317;  2S  W  R 
M7.  See  por  James,  L.  J.,  at  4  Ex.' 
D.  pp.  318,  319 :  Muirhead  v.  Lirect 
C,  A.  p. —VOL.  I. 


United  States  Cable  Co.,  2TW  E  70fi 
Q.  B.  D.  ".XV.  (uo, 

o^'hfr"'?  \Carendish,  5  Ex.  D. 
211;  49  L.  J.,  Ex.491. 
4)  Id. 

States  Cable  Co.   supra:  but  see  per 
Cotton,  ■L.S.,Shel/ord  y.  ZoHtA,lc. 

sktf^r'.''^'^   ^-    direct    United 
oifircs  tdulc  Cu.,  supra. 
(«)  Id. 
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Paet  III.      whethGr  tlio  dofenco  sot  up  goes  to  tlio  -wliolo  or  to  part  only,  and  if 

80,  to  Avliiit  part  of  the  plaintiil's  claim  [y).  A  mcro  statement  \\\\,i  thu 

defendant  has  a  good  dot'cncc(2),  or  that  ho  docs  not  owe  the  money 
claimed  («).  is  not  sufficient.,  The  affidavit  should  state  shortly  the 
nature  of  the  defendant's  defence  and  the  material  facts  necessary 
to  support  it,  or  should  state  concisely  the  facts  on  which  the  dcleu'- 
dant  rehos  as  entitling  him  to  defend.  He  may  either  deny  tlio 
plaintifi's  affidavit  if  it  is  untrue,  and  his  defence  partakes  ot'  tlio 
nature  of  a  single  traverse,  or  he  may  admit  the  plaintiil's  stato 
mont  and  show  facts  which  avoid  and  defeat  his  claim,  or  )io  may 
combine  both  traverse  and  matter  in  confession  and  avoidance, 
The  forms  of  defences  which  will  be  found  in  the  third  edition  of 
Bullen  and  Leake's  Precedents  of  Pleadings,  may  be  usefully  con- 
sulted in  framing  the  affidavit.  If  the  defendant  goes  beyond  tho 
mere  statement  that  he  has  a  defence  on  the  merits,  and  shows 
grounds  for  his  defence,  and  gives  reason  to  suppose  that  it  is  a 
substantial  one,  ho  will  be  let  in  to  defend,  and  this  without  havinj,;' 
to  pay  money  into  Court  (6).  The  general  principles  on  which 
leave  to  defend  conditionally  or  unconditionally  is  given  are  dis- 
cussed supra,  p.  270. 

It  has  been  held  that  the  af^davit  must  be  made  by  the  defendant 
himself  {c),  but  it  would  appear  open  to  question  whether  this  is 
correct  (dj. 

Examination  of  Defendant  vivd  voce,  tfcc] — Under  r.  3  [sujira, 
p.  273),  the  master  may,  if  ho  think  fit,  order  the  defendant,  or  if  a 
corporation  bo  defendant,  any  officer  thereof,  to  attend  and  bo  ex- 
amined on  oath,  or  to  produce  any  books  or  documents,  or  copies 
thereof  or  extracts  therefrom. 

Further  Affidavits."] — By  an  order  made  ai  Judge'j  Chambers, 
dated  December  12th,  1881,  it  is  ordered  that,  "  Either  party  may 
at  any  stage  of  the  proceeding  be  allowed  an  opportunity  to  bring 
forward  additional  facts  for  tho  purpose  of  enabling  the  judge  to 
determine  whether  tho  defendant  ought  or  ought  not  to  have  an 
opportunity  to  defend  the  action." 

This  rule  adopts  and  extends  what  it  is  submitted  was  the 
correct  view,  and  was  generally  adopted,  that  is  to  say,  that  tho 
master  or  judge  might  in  the  exercise  of  his  discretion  allow  the 
plaintifE  to  read  affidavits  in  reply  to  the  defendant's  affidavit  (e). 

Order  for  Order  for  Judgment.']— 11  the  defendant  does  not  appear  f/),  or  does 

judgment.         not  file  any  affidavit  (g),  or  fails  to  satisfy  the  master  that  ho  has 


Examination 
of  defendant, 
&c. 


Further  affi- 
davits. 


(y)  See  Ord.  XIV.  r.  3,  ante. 

(s)  Per  Quain,  J.,  W.  N.  1875,  249, 
260. 

{a)  Per  Lord  Blackburn,  Walling- 
ford  V.  Mutual  Society,  5  App.  Caa. 
at  p.  704. 

(b)  Runnacles  v.  Mesqmta,  1  Q.  B. 
D.  416 ;  46  L.  J.,  Q.  B.  407  :  Morris 
v.  levison,  45  L.  J. ,  C.  P.  409. 

((,')  Muirkead  v.  Direct  Untied 
States  Cable  Co.,  27  W.  B.  708. 

(d)  Shelf  ord  v.  Louth  and  East 
Coast  It.  Co.  (0.  A.),  4  Ex.  D.  317, 


per  Cotton,  L.  J.,  at  pp.  319,  320: 
8.  C,  28  W.  E.  407. 

(«)  JJavis  V.  Spence,  1  C.  P.  D. 
719 ;  25  W.  R.  229 :  Motherhum  v. 
Priest,  49  L.  J.,  0.  P.  104 ;  41  L.  T. 
658 ;  28  W.  E.  277  :  Gcron  v.  Grcsse 
(M.  E.),  13  Ch.  D.  174;  49  L.  J., 
Ch.  63.  See  North  Central  Waggon 
Co.  v.  Wales  Waggon  Co.,  39  L.  T. 
028,  contra. 

(/)  Pev  Huddleston,  B.,  Bitt.  No. 
clsiv. 

(pr)  Per  Zindleiy,  J.,W.  N.  1876, 12. 
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Costs. 


Leave  to  defend. 

a  good  defenco  on  the  merits,  or  to  disclose  sucli  facts  as  may  bo 
deemed  sufhciont  to  entitle  liim  to  defend  (h),  leave  to  si^n  iuds- 
ment  will  be  gi-von.  o     j     & 

All  order  giving  leave  to  sign  judgment  unless  a  sum  is  paid 
before  a  day  named,  need  not  bo  served  before  iud^ment  is 
8iguoa(/}. 

Cm^s.]— In  cases  where  the  plaintiff  obtains  an  order  for 
judgment  under  Ord.  XI K,  although  the  amount  of  his  claim  docs 
not  exceed  50/.,  provided  it  exceeds  20/.,  he  will  bo  allowed  for 
costs  01.  10s.  lu  town  cases,  and  V.  in  country  cases,  with  an 
additional  allowance  of  (Ja.  for  each  additional  defendant  (k).  Cases 
where  the  writ  is  issued  in  London  and  served  in  the  country  aro 
countiy  cases  for  this  purpose  (/).  These  amounts  do  not  apply 
when  substituted  service  has  been  ordered,  in  M'hich  case  the  costs 
should  be  taxed  and  a  reasonable  sum  allowed  (/«). 

Leave  to  defend.]— By  Ord.  XIV.  r.  6,  "  Leave  to  defend  may  bo  Leave  to 
given  unconditionally  or  subject  to  such  tonus  as  to  giving  security,  ilofeud. 
or  time  and  mode  of  trial  (in  cases  which,  under  these  rules,  may 
be  tried  without  a  jury),  or  otherwise,  as  the  Judge  may  think  fit.'^' 
If  the  defendant  obtains  leave  to  defend,  an  order  to  that  effect 
should  be  made.  Though  in  a  case  where  the  master  indorsed  "  No 
order"  on  the  plaintiff's  summons,  this  was  held  equivalent  to 
leave  to  defend  (h). 

By  Ord.  XIV.  r.  4,  "  If  it  appear  that  the  defenco  set  up  by 
the  defendant  applies  only  to  a  part  of  the  plaintiff's  claim,  or  that 
any  part  of  his  claim  is  admittcil,  the  plaintiff  shall  have  judgment 
forthwith  for  such  part  of  his  claim  as  the  defence  does  not  apply 
to  or  as  is  admitted,  subject  to  such  terms,  if  any,  as  to  suspending 
execution,  or  the  paj'meut  of  the  amount  levied  or  any  part  thereof 
into  Court  by  the  sheriff,  the  taxation  of  costs,  or  otherwise,  as  the 
Judge  may  think  fit.  And  the  defendant  may  be  allowed  to  defend 
as  to  the  residue  of  the  plaintiff's  claim  "  (o). 

Where  part  of  the  claim  is  admitted,  and  a  defence  as  to  the 
residue  sworn  to,  the  proper  order  is  that  the  plaintiff  shall  havo 
judgment  for  the  part  admitted,  and  the  defendant  leave  to  defend 
as  to  the  residue  {p).  There  is  no  power  to  require  payment  of  the 
amount  admitted  as  a  condition  to  being  allowed  to  defend  as  to  tho 
residue  (75). 

By  On/.  XIV.  r.5,  "  If  it  appears  to  tho  Judge  tnat  any  defen-  Several  de- 
dant  has  a  good  defence  to  or  ought  to  be  permitted  to  defend  the  fendauts. 
action,  and  that  any  other  defendant  has  not  such  defence  and 
ought  not  to  be  permitted  to  defend,  the  former  may  be  permitted 
to  defend,  and  the  plaintiff  shall  be  entitled  to  enter  final  judgment 
against  the  latter,  and  may  issue  execution  upon  such  judgment 


«'l     ! 


(/()  See  ante,  p.  273. 

(i)  JInpton  V.  Robertson,  W.  N. 
1884,  77  ;  Bitt.  Ch.  Cas.  203. 

[k)  liyo  V.  Kirby,  W.  N.  1883, 
190;  Bitt.  Ch.  Cas.  37. 

(/)  havks  Y.  Stevens,  W.  N.  1884, 
9;  Bitt.  Ch.  Cas.  41. 

()h)  Peal  V.  Maudaley,   77  L.   T. 


Joum.  348. 

(«)  Margate  Pier,  &c.  Co.  v.  Perrv, 
W.  N.  1876.  62.  "' 

(0)  See  Anon.,  W.  N.  1876,  63:  cp. 
Lord  Mamner  v.  Flight,  35  L.  T.  127, 
reversed,  36  L.  T.  279. 

{p)  Dennis  v.  Seymour,  4  Ex.  D. 
80;  42L.T.  31;  27W.r!476. 


t2 


'  ^1 

1                         ^^^^1 

.  -^W-M 

i^^^H 

i 

1 

276 

Fabt  III. 


Fresh  appli- 
cation. 


Appeal, 


Payment  into 
Court  or 
giving 
security. 

Further  pro- 
ceedings. 


Plaintiff  a 
secured  cre- 
ditor. 


1 

■^         a  1 

|ii 

Ml 

li'-  ' 

;  jjJHl 

iii 

1  s(^3pmH    * 

Froceedinga  under  Order  XI V. 

without  prejudice  to  his  right  to  proceed  with  his  action  against 
"  the  former." 

The  order  may  give  the  defendant  the  alternative  of  giving 
security  for  the  amount  to  the  satisfaction  of  one  of  the  musters 
instead  of  paying  it  into  Court  (q). 

The  order  should  not  say  anything  as  to  the  time  for  delivcriii'* 
the  defence  (r),  which,  if  no  time  is  limited,  must  bo  dolivtred 
within  eight  days  from  the  date  of  the  making  of  the  ordor  (s).  No 
statement  of  claim  is  or  can  be  required  in  this  case  [t),  iinless  it 
is  specially  ordered  (w). 

Fresh  AppUcation.'] — If  the  application  is  dismissed  or  refused 
the  plaintiff  may  apply  again  on  fresh  materials  {x), 

Ajipeal,'] — Either  party  may  appeal  from  the  master  to  the  jud^o 
and  from  the  judge  to  the  Court,  and  thence  to  the  Court  of  Apjiwil 
and  House  of  Lords  (2/)._  But  the  decision  is  looked  upon  as  a  iimtter 
of  discretion,  and  especially  in  cases  whore  leave  to  defend  has  been 
given,  appeals  are  not  looked  upon  with  any  favour  by  the 
Court  (z).  An  order  giving  leave  to  sign  judgment  is  an  inter- 
locutory order  for  the  purpose  of  an  appeal  to  the  Court  of  Ai)peal(«), 
which  must  therefore  be  brought  within  twenty-one  days(«).' 
Further  affidavits  may  bo  used  on  the  appeal  to  the  Court  (6). 

Payment  into  Court  or  giving  Sec'ritg."] — As  to  the  mo  Jo  of 
paying  money  into  Court,  see  post,  Cfi.  XX2X.,  "Payment  into 
Court."  As  to  the  mode  of  giving  security,  see  joost,  Ch.  XXXIIL, 
"  Security  for  Costs." 

Further  Proceedings. "] — If  the  plaintiff  be  given  leave  to  sign  judg- 
ment, he  may  sig  it  and  proceed  to  execution  in  the  usual  way  (c). 
If  the  defendant  obtain  leave  to  defend,  the  further  proceedin"9 
are  the  same  as  usual.  If  the  leave  to  defend  be  conditional  on 
paying  money  into  Court,  the  judgment  may  be  signed  without 
any  further  order  if  the  condition  is  not  complied  with  (d). 

When  money  is  paid  into  Court  as  a  condition  to  leave  to  defend, 
the  plaintiff  cannot,  of  course,  touch  it  or  take  it  out  of  Court, 
unless  and  until  he  succeeds  in  the  action,  and  then  only  to  the 
amount  for  which  he  obtains  judgment.    He  is,  however,  mean- 


(q)  See  form  of  bond,  Chit.  P. 

(>•)  Egcrton  v.  Anderson,  W.  N. 
1884,  9o ;  Bitt.  Ch.  Cas.  163.  The 
forma  in  Appendix  K.,  Nos.  7,  8  &  9, 
are  now  amended  accordingly. 

(*)  R.  of  S.  C,  Ord.  XXI.  r.  8. 
See  post,  p.  297. 

(0  Atkins  V.  Taylor,  W.  N.  187fi, 
11,  per  Lindley,  J.  See  Margate 
Pier,  (J-c.  Co.  v.  Perry,  Id.  52. 

(«)  See  forms  provided  by  the  K. 
of  S.  C,  April,  1880,  in  Chit.  F. 

(x)  lVagstaffv.Jacobowitz,W.Tii. 
1884,  17  ;  Bitt.  Ch.  C.%",.  123, 

{y)  See  Wallingford  v.  Mutual 
Society,  6  App.  Cas.  685 ;  60  L.  J., 


Q.  B.  49,  v?here  the  House  of  Lords 
reversed  the  decisions  of  all  the  tri- 
bunals below  from  the  master  up  to 
the  Court  of  Appeal  on  a  question 
under  Old.  XIV. 

(z)  See  Fapayanni  v.  Coiitpas, 
W.  N.  1880,  109  (C.  A.) :  milling- 
ton  V.  Mutual  Society,  supra. 

(ff)  Standard  Discount  Co.  v.  De  la 
Grange,  3  C.  P.  D.  67 ;  47  L.  J., 
C.  P.  3. 

(6)  Itobinson  v.  Bradshaw,  32 
W.  B.  95. 

if)  See  ante,  p.  259.  See  form, 
Chit.  F. 

(^0  See  ante,  p.  275,  n.  (t). 


Proceedings  on  Leave  to  defend. 


wh  lo  a  ci  editor  liolclmg  a  security  within  the  Bankruptcy  Act  1883     Chap  XVII 
an.l  his  riffht  to  the  money  if  ho  .succeeds  is  unXcted  bv  the  - 
subsofiuent  l)ni)krup(oy  of  the  dofondiint  (rZ).         ""'^"•^^^^a    by  the 
AVhcu  tho  doiondiint  has  paid  monev  info  Pmii.+  0=  «  ««  au-      j.    -^ 

leave  to  defend,  ho  is  entitled  to  ha^i  the  monov  naid  T^tV""  Sl"™.°* 
{(  lie  obtaini  thn  iiwln.m,>„<.  ..t  ii     r"       I   •     ??>  P'^i"  o^"  ^  him  money  to  sue. 
It  jie  ouiains  tne  judgment  of  the  Court  in  his  favour,  notwith-  ''essful  do- 
standing  that  notice  ot  appeal  is  given  by  tho  plaintiff  ^ej.     "^"^    fendant. 
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ifr  J. 

.    i           ..    1  . 

'       f|. 

('/)  Fj: p.  Jitniiii);  In  re  Keiiworth, 
L.  K.,  0  Ch.  379;  43  L.  J.,'Bk.  55 
102  ;  29  L.  T.  819  ;  30  L.  T.  020:  jd 
p.  Jloiir/inn/,  In  re  Moo/ni,  12  C'li  I) 
20;  48  L.  J.,  Bk.  10.");  28  W.  Tt.' 
129:  Murray  v.  Armld,  3  B.  &  S. 


287;  32  L.  J,  Q.  B.  II.    See  per 
LoT(lCo/ert</ffc,  C.  J.,  4  C.  P.  D.  at 

p.  iilO. 

((■)  yorhlme  llmikiiig  Co.  v.  Heat- 
^/:'l|.y-I>-213;4rL.T.92;27 
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XIX.  Statement  of  Chain    ogij 

XX.  Defence    ■ " 297 

XXI.  Counterclaim  and  Set'off sqj 

XXII.  BepJij  and  subsequnit  Fkadiiir/s    3[f. 

XXIII.  Amending  and  strilcing  out  T/eadings 315 

XXIV.  Pleading  Matters  arining  after  the  Commencement  of  the  Action  320 
XXV.  Pleading  Matters  of  Law,  Frocccdings  in  lieu  of  Demurrer  ,,,.  324 

XXVI.  Default  of  Pleading  and  Proceedings  the)    n  320 


CHAPTER  XVIII. 


lift 


PLEADIXG9  GENERALLY. 

PaetIV.       The  pleadings  are  written  or   printed  statements  showing  tho 

nature  of  tho  claim  made  by,  and  tho  answers  thereto  of,  flio 

The  pleadings,  respective  parties  («).  Tho  first  pleading  is  tho  statement  of  clnim 
which  shows  the  nature  of  tho  plaintilt's  claim  against  tho  dinni- 
dant.    This,  as  wo  have  already  seen  {uute,  p.  221),  is,  in  some 


{a)  Before  the  Jud.  Acts  came  into 
force,  the  first  pleading,  being  the 
plaintiff's  statement  of  his  coinjilaiut 
against  tlie  defendant,  was  called  a 
declaration ;  the  defendant's  plead- 
ing bj'  way  of  answer  thereto  was 
called  a  plea  : — the  plaintiff's  answer 
to  the  plea  was  called  a  replication, 
and  the  subsejiuent  pleadings  were 
called  respectively  rejoinder,  sur- 
rejoinder, rebutter,  and  sur-rebutter, 
beyond  which  pleadings  seldom  went. 
There  was  also  a  pleading  orlled  a 
new  assignment,  which  was  in  the 
nature  of  a  replication,  and  wr^  used 


when  the  plea  was  pleaded  to  a  cause 
of  action  not  sued  for,  but  wliirli,  by 
reason  of  the  generality  of  Ww'}". 
clarafion,  might  be  siijiposcd  to  bo 
included  therein.  There  wa.i  alsu  a 
pleading  called  a  demurrer  ;\!iich 
was  used  when  a  party  insi.-;ted  that 
his  oppouout's  pleading  was  bad  iu 
law,  as  showing  no  cause  of  action, 
or  defence,  or  the  like  ;  tluis,  if  tho 
plaintiff's  declaration  s'.owed  no 
cause  of  action,  tho  dofeudimt  iiiif;ht 
demur  to  the  same,  and  so  if  \]w  ]i!(>a 
otfered  no  defence  to  the  action,  tiie 
plaintiff  might  demur  to  it. 
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cases,  indorsoil  on  tho  writ.     Tho  noxt  pleading  is  tho  dofondnnt'a   Chap.  XVIII. 

answer  to  tho  eliiim,  culled  his  dol'oiico,  luid  aluo,  if  ho  has  one,  tho 

dotoudiuit's  8ot-()li'  or  couuturcliiim.  Thou  lollows  tho  pluiutitt's 
rejily.  The  iurthor  ploiuling.s,  it  any,  uro  culled  respectively  tho 
rojoiudor.  the  Hur-rojoiiidor,  rehuttor  and  sur-robuttor. 

Tho  pleudinj,'s  (/;)  under  tho  present  system  aro  roRulatcd  bv  the 
n.o/S.COrd.  XIX.  .  ^ 

IJy  Ord.  X/X.  r.  1,  "Tho  following  rules  of  pleading  shall  be 
used  in  tho  High  Court  of  Justice." 

By  r.  2,  "Tho  plaintiff  shall,  subject  to  tho  provisions  of 
Onl.  XX.  {c),  and  at  such  time  and  in  such  niunner  as  therein 
prescribed,  deliver  to  tho  defeudunt  ii  statement  of  liis  claim,  and 
(,f  tho  relief  or  remedy  to  which  ho  claims  to  bc^  entitled.  Tho 
defendant  shall,  subject  to  tho  provisions  of  (/nl.  XXI.  U),  and  at 
euch  time  and  in  such  manner  as  therein  proscribed,  deliver  to  the 
pliiintilf  his  det'enco,  set-otf  or  counterclaim  (if  any),  and  tho  plain- 
titf  shall,  subject  to  tlio  provisions  of  (hil.  XXIl'l.  (c),  and  at  such 
time  iuid  in  such  manner  as  therein  prescribed,  deliver  his  reply 
(it'  any)  to  such  dc^fonce,  set-olf  or  counterclaim.  Such  statements 
sludl  be  as  brief  as  tho  nature  of  the  case  will  admit,  and  tho  taxing 
oiikcr  in  adjusting'  tho  costs  of  tho  action  shall  at  tho  instance  of 
any  party,  or  iiluy  wit;  out  any  re(iucst,  incpiiro  into  any  unneces- 
sary prolixity,  and  order  tho  costs  occasioned  by  such  prolixity  to 
be  borne  by  tho  party  chargeable  with  the  same." 

The  rules  relating  particularly  to  each  of  those  pleadings  uro 
treated  of  in  tho  subse(iuent  cha])ters  of  this  Part.  In  tho  present 
chapter  some  rules  relating  to  all  pleadings  aro  treated  of. 

Printing  Pleadings.'^— By  Ord,  XIX.  r.  9,  "  Every  pleading  which  Printing 
shall  contain  less  than  tin  folios  (every  iiguro  being  counted  as  one  pleadmgs. 
word)  mai/  bo  either  printed  or  written,  or  partly  printed  and  partly 
mitten,  and  every  other  pleading,  not  being  a  petition  or  summons, 
shall  be  printed." 

By  Ord.  LXVI.  r.  3,  "Proceedings  required  to  bo  printed  shall 
bo  jirinted  on  cream  wove  machine  drawing  foolscap  folio  paper, 
19  lbs.  per  mill  ream,  or  thereabouts,  in  pica  typo  leaded,  with  au 
iuuer  margin  ulxMit  threo-quarters  of  an  inch  wide,  and  an  outer 
margin  about  two  inches  and  a  half  wide."  This  rule  is  coined  from 
tho  Consolidated  Chancery  Orders  {Urd.  IX.  r.  3),  under  which 
rule  it  was  hold  that,  although  tho  paper  must  be  of  the  prescribed 
quality,  it  was  not  necessary  that  it  should  bo  weighed  at  tho  olilco 
of  tho  Court,  or  that  tho  margin  should  bo  of  cxudlg  tho  proscribed 
sizo(/). 

lly  II.  of  S.  C,  Ord.  LXVI.  r.  7(c),  "The  party  printing  shaU, 
on  demand  in  writing,  furnish  to  any  other  party  any  number  of 
printed  copies,  not  exceeding  ten,  upon  payment  therefor  at  tho 
rate  of  Id.  per  folio  for  ono  copy,  and  hi.  per  folio  for  every  other 


I 


f  .  : 


irori^ 


Copies. 


(//)  By  Beet.  100  of  tho  Jud.  Act, 
187o,  it  is  provided  that  "  '  Pleading' 
shall  include  any  jietition  or  sum- 
1I10U3,  and  also  shall  include  the 
statements  in  writing  of  tho  claim 
nr  (li'inniid  of  any  plaintiff,  and  of 
the  defence  of  any  defendant  thereto, 


and  of  the  reply  of  the  plaintiff  to 
any  eounterelaim  of  a  defendant." 

(c)  See  post,  p.  288. 

(d)  See  post,  p.  297,  309. 
(«)  See  post,  p.  312. 

(/)  Cdlthvrp  V.  Jiummciis,  L.  E.. 
6  Ch.  161.  ' 
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And  byr.  7  (m),  "Tho  folioa  of  nil  printed  and  writt.m 
)pies,  and  copies  delivered  or  furnished  to  n  party,  shiill  bo 


Delivery  of 
pleadiugs. 


4(**' 


Long  vacation. 


i-  iiit  ■■ 


Form  of  plead- 
ings. 


cmiy. 

offico  copies,  uii»  tujuun  ui'iivtJieii  or  iiirnitiuea  lo  n  party  shiiil  hn 
nnmhered  consecutively  in  tho  ninrKiu  thereof,  nnd  hucIi  writtnn 
copicH  shall  bo  written  in  a  neat  and  logiblo  nmuuor  on  tho  sn,,, 
papor  as  in  tho  caso  of  printed  copies." 

Delivery  of  Plead iiujs.l-By  Ord.  XTX.  r.  10,  " Every  pl.adin.. 
or  other  document  required  to  be  delivered  to  a  party,  or  lictwcpn 
parties,  slr.iU  be  delivered  in  tlio  niiniiier  now  in  u.so  t(.  the  s(,lit.it„r 
of  every  party  who  appears  by  a  solicitor,  or  to  the  party  it'  he  dois 
not  appear  by  a  solicitor,  but  if  no  ai>pearanco  lias  beeii'cntcrcd  Inr 
any  party,  then  such  pleadiii-  or  dociinieut  shall  bo  delivcrcl  liv 
beiiif,'  hied  witli  the  j.roper  oilicer."  "When  a  statement  of  clai,,,  is 
served  with  tho  writ  it  is  not  nocessary  to  lilo  it  in  caso  of  del' mlf 
of  appearance  (.7). 

By  UnL  XJX.  r.  11,  i„fm,  ovory  pleading  must  bo  delivcivil 
between  parties.  " 

As  to  the  service  of  pleadings  and  other  proceedings,  nnd  ns  tu 
fihiig  pleadings  when  no  ajjpearanco  is  entered,  see  jiost.,C/i,  ( '  \  y  17 

As  to  the  time  for  delivering  the  different  pleadings,  Vc  thl 
/ul/oiri)ii/ c/i/iptn-i. 

By  Ord.  LX/r  r.  4,  "No  pleadings  shall  bo  ainond..d  or 
delivered  in  tho  long  vacation  unless  directed  by  a  Court  or  n 
judge'  {/,]. 

It  seems  that  a  defenco  delivered  in  tho  long  vacation  wifliout 
such  a  direction  would  be  a  nullity  (/).     -Where  tho  time  for  uUml 
ing  ex])ired  on  the  lOth  August,  at  a  time  when  that  was  the  hsf 
day  tor  dehveriiig  pleadings  before  tho  h)ng  vacation,  it  was  l,„l,ion 
that  judgment  tor  want  of  a  i)lea  could  not  bo  signed  on  the  11th '/,) 
And  whore  a  montli's  time  had  bci'U  given,  and  twenty-tivo  dVvs 
of    it    remained  unexpired   on    lOth  August,   it  wa     held    that 
defendant  had  twenty-fivo  days   to  plead  after  24tli  October  fA 
This  restriction  as  to  tho  timo  for  delivering  i.leadiii"s  is  however 
frefiuontly  removed,  wliero  tho  time  for  iih.adin-  expires  before 
12th  August,  by  idaiiititV  procuring  tho  master.' who  niak(>8  tho 
order  tor  further  time  for  delivering  tho  dofem  e,  to  grant  it  only 
upon  tho  terms  of  defendant's  pleading,  and  plaintitt'  beiie-  at 
liberty  to  reply  witlmiit  being  subject  to  such  restriction.    It  m'lv 
also  bo  removed  by  tho  consent  of  tho  parties.  ' 

Form  of  the  rieadings.]-Jiy  Ord.  XfX.  r.  11,  "  Every  pleading 
shall  bo  delivered  between  parties,  and  shall  bo  marked  on  the  face 
with  the  date  of  the  day  on  which  it  is  delivered,  tho  roferonco  to 
the  letter  and  number  of  the  action,  the  Division  to  which  the  Judge 
(if  any)  to  whom  the  action  is  assigned  belongs,  the  titleof  the  actinu 
and  tho  description  of  tho  pleading,  and  shall  bo  indorsed  with  tho 


((?)  llennhnw  v.  lieiishaw,  49  L.  J.. 
Ch.  127  :   12  L.  T.  353. 

(/()  See  iirevidus  enactment,  2  W. 
4,  0.  39,  8.11. 

(i)  Mills  V.  Brown,  9  Dowl.  151 : 
Sk—pv.  p-=-_2§L.  T.  127. 


(X)  Morrif)  v.  Ilnncock,  II  L.  J. 
H  B.  12  ;  1  Dowl.  N.  ,s.  320:  .V,  arin 
v.  Leicester,  12  Q.  B.  949;  18  L.  J., 
Q.  Ji.  13:  Wihon  v.  JJradslode,  2 
Dowl,  116. 

(/)  Tiinder  v.  Smedkij,  3  Dowi. 
87. 
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nanio  and  plnco  of  TniHincss  of  tho  Holicitor  nnd  npont,  if  any.  do-    Chap.  XVIII. 

livciiiiK  the  Hiimo,  or  tlio  nanio  uuil  addroHH  of  tlio  party  dulivfrinjj 

tlm  siinio  if  lu)  does  not  act  l)y  a  Holicitor." 

Tho  i>h'adin<r.  if  not  i)roi)crly  intitnlod,  would  bn  irregular  only, 
niul  not  a  nullity  (//,),  and  nii,t,'ht  ho  H(>t  asido  on  an  application 
niiido  in  duo  tinio(;(),  or  amended  at  tlio  instance  of  tho  oi)po.sito 
]uirty  ((').  Unless  under  peculiar  circumstances,  u  jud^'c  will 
(.'onerally   allow  tho   party    in   dofault  to  amend   on   payment  ot 

C()8t.s(/>). 

lU-  r.  o,  ''Tho  forms  in  A].i)endices  (.'..  J),  and  K..  when  applic-  rormspro. 
ahle,  and  where  they  are  not  apjijicabhi  forms  of  tho  liktt  chiuacter,   s'  iil>''il  liytlio 
as  near  as  nuiy  he.  shall  ho  used  for  all  jileu(liiij,'s,  and  wh.Te  such   ""'i-''*- 
foniiMaroapidical)le  and  sulliciont  any  lonjjer  forms  shall  ho  deemed 
prolix,  and  tho  costs  occasioned  hj-  such  prolixity  shall  ho  dis- 
allowed to  or  borne  by  tho  party  so  using  tho  Mamo,  as  tho  case 
may  ho." 

l^hoso  forms  will  bo  found  in  Chitty's  Forms  (pp.  128  et  so/.). 
In  all  cases  to  which  tlioy  apply  thoy  should  bo  followed  aa  closely 
as  possible,  and  in  other  eases  they  should  bo  used  as  models.  In 
no  case,  however,  are  thoy  absolutely  binding,  and  where  thoy 
conflict,  as  thoy  certainly  do  in  some  iiiHtaucos,  with  tho  rules,  tho 
latter  prevail  (7). 

Contents  0/ the  Plea(lh}f/s.]—Jiy  Ord.  XIX.  r.  4,  "  Every  pleading  CouteutH  of 
BDall  contain,  and  coiddni  onli/,  a  statement  in  a  mmnKtri/  form  of  ploadingK. 
the  material  facts  on  which  tho  party  jjloading  relies  for  his  claim 
or  defence,  as  tho  case  may  bo,  but  not  tho  oviij.uco  by  wliich  thoy 
are  to  be  proved,  and  shall,  wlmi  j/rrvcwr  ,  bo  divided  into  para- 
graphs, numbered  consecutively.  Uut  .-,  ^iums,  ,md  numbers  shall 
be  expressed  in  figures  and  not  in  words.  Signature  of  counsel 
shall  not  Iw  necessary;  Ixt  ivhcr,  ji/cudiiiffa  have  ken  settled  by 
counsel  or  a  spec  ml  pleader,  they  ehnll  be  siynid  by  him;  and  if  not  so 
sddt'd  they  shall  be  aiyned  by  the  solicitor,  or  by  the  party  if  he  sues  or 
defends  in  person," 

This  rule,  with  tho  exception  of  the  words  in  italics,  corresponds 
with  the  original  Ord.  XIX.  r.  4.  It  proscribes  what  is  of  tho  very 
essence  of  the  present  system  of  pleading,  that  is  to  say,  concise- 
ness (r).  Tho  ploadiiij  should  state  all  (a)  the  facts  essential  to 
oonstitnto  tho  cause  ui  action  or  defence  (<),  and  relevant  facts 
which  tho  party  is  entitled  to  prove  at  the  trial  ()^),  and  those  facta 
ouly(H).     Tho  facts  should  bo  stated  in  as  concise  a  manner  as 


1    I   ■  ■ 

(m)  See  Hodson  v.  Pennell,  4  M.  & 
W.373:  NewnhamwHanmi,  5Do\vl. 
259. 

{n)?,efiXewnhamv.][a)ini/,h'Doyi\. 
259:  IloHfih  v.  Bom!,  1  M.  '&  W.  314. 

(0)  tsemhle,  Wilhes  v.  Earl  of 
n<i/il'ii.r,  2  Wils.  '2(J0 :  Thompson  v. 
Mmshall,  1  Wils.  301. 

(;;)  See  post,  Ch.  XXIII. 

(y)  The  Iris,  8  P.  D.  227,  228  ;  53 
L,  J.,  P.  14  ;  49  L.  T.  444  ;  32  W.  B. 
171. 

(/)  Askew  V.  K.  E.  if,  Co.,  W.  N. 
1870,  238:  Marsh  v.  Mayor,  ^c.  of 
Mtefract,  W.  N.  1876,  7 :  Davy  v. 


Cffm<^7Ch.D.473;  38L.T.81,C.  A. 

(«)  Townseiid  v.  Eartoit,  46  L.  T. 
753,  per  Kay,  J.,  at  p.  754;  30 
vV.  R.  (00. 

(0  See  Heap  v.  Harris,  2  Q.  B.  D. 
030:  Ilarbordy.  J/o;;/,,  38  L.  T.  411: 
Harris  v.  Warrc,  4  C.  P.  D.  125  ;  40 
L.  T.  429  :  In  re  Itica  Gold  Washing 
Co.,  11  Ch.  D.  43:  Davis  v.  James, 
26  Ch.  D.  778;  53  L.  J.,  Ch.  623;  50 
L.  T.  115;  32\V.  K.  106. 

(«)  Lunib\.JIeaniHnnf,iO'L.T.7T2, 
Pearson,  J.:  AfiUiiff/fn;^  y.  J,.,rinf/, 
6  Q.  B.  D.  190;  60  L.  J.,  Q.  Jj 
214,  C.  A.  .  w    X,. 
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Evideuce. 


Points  of  law. ' 


Damages. 


No  tcclinical 
objection  to  be 
raised. 


possible,  and  should  bo  stated  in  their  legal  aspect.  Rules  2  and  5 
supra,  also  prescribe  brevity.  It'  an  unnecessarily  prolix  fonn  is 
used,  the  costs  occasioned  thereby  may  bo  ordered  to  bo  boino  bv 
the  party  pleading  it  {y),  or  the  Court  may  order  it  to  be  taken  oil 
the  file  (z). 

Matters  of  evidence  must  not  be  pleaded  («).  It  is  improper 
therefore,  to  plead  admissions  (6)  other  than  admissions  by  the 
party  pleading  of  the  statements  contained  in  the  pleadings  of  tho 
other  party  (c). 

Anj'  party  may  raise  any  point  of  law((Z),  but  this  is  probably 
confined  to  points  of  law  arising  by  way  of  objection  to  lus  oii- 
poncnt's  pleadings  or  case,  and  nothing  like  the  charging  ijmt  yf 
a  bill  in  chancer}'  is  admissible  (e). 

Matters  in  aggravation  of  damages,  such  as  seduction  and  in- 
fection  in  an  action  for  breach  of  promise  of  marriage,  may  be 
pleaded  (/).  So  all  matters  in  mitigation  of  damages  slioiird  bo 
pleaded  ((/).  In  actions  for  libel  or  slander,  where  a  justitieution  is 
not  pleaded,  particulars  of  matters  intended  to  bo  relied  on  in  miti"a- 
tion  of  damages,  are  expresslj'  required  by  Ord.  A'A'A'  VI.  r.  37  (/,), 

Ey  Ord.  XIX,  r.  2G,  "No  technical  objection  shall  bo  raised  to 
any  pleading  on  tho  ground  of  any  alleged  want  of  form." 


All  defences, 
&o.  must  bo 
raised. 


AH  the  Defences,  Ac.  upon  which  a  Party  intends  to  rely  mmt  he 
2:)haded.']—'By  Urd.  XIX.  r.  15,  "Tho  defendant  or  plaintiff  as  tho 
case  may  be,  must  raise  by  his  pleading  all  matters  which  show  tho 
action  or  counter-claim  not  to  be  maintainable,  or  that  tho  transac- 
tion is  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply,  as  tho  case  may  be,  as  if  not  raised  would  be  likely 
to  take  the  opposite  party  bj''  surjirise,  or  would  raise  issues  of  fact 
not  arising  out  of  tho  preceding  pleadings,  as,  for  instance,  fraud 
Statute  of  Limitations,  release,  payment,  performance,  facts  show- 
ing illegality,  cither  by  statute  or  common  law,  or  Statute  of 
Frauds." 

When  fhe  Statute  of  Limitations  only  bars  the  remedy,  although 
the  facts  i:ppear  in  the  statement  of  claim,  it  must  be  pleaded.  It 
could  not  under  tho  former  rules  have  been  raised  bj'  demurrer  (/), 
except  when,  as  in  an  action  for  recovery  of  land,  it  takes  away  tho 
title  {k). 


1  \w 


(»/)  See  Kule  5,  ante,  p.  281: 
Cr/ic/c/ic//  V.  Jansoii,  11  Ch.  J).  1. 

(;)  Jlill  V.  Uarl-Lavis,  2G  Ch.  D. 
470. 

((/)  Blake  V.  Albion  Life  Ass.  Co., 
40  L.  J.,  C.  P.  003  ;  35  L.  T.  2G9. 

{It)  JJiifi/y.  6Vovt<<, supra:  Askeiv 
V.  N.  E.  11.  Co., aujna. 

(c)  See  Ord.  XXXII.  r.  1,  post, 
p.  284. 

((/)  See  Ord.  XXV.  r.  2,  post,  p. 
324.  This  was  otherwise  previously. 
stokes  V.  Grant  4  C.  P.  D.  25 ;  40 
L.  T.  30. 

(e)  ll'atson  v.  liodwell,  3  Ch.  D. 
380:  l>i(vy\.  Garrett,  supra:  Ilanmcr 


v.  FHffht,  35  L.  T.  127;  30  L.  T.  279. 

(/)  MilUngton  v.  Lorlmi  (C.  A.), 
G  Q.  B.  D.  190  ;  60  L.  J.,  Q.  B.  2U  ; 
43  L.  T.  G57.  See  Lumb  v.  IStanmoHt. 
4U  L.  T.  772. 

(//)  iScott  V.  Sampson,  8  Q.  B.  D. 
491;  51  L.  J.,  Q.  B.  380;  4G  L.  T. 
412  ;  cp.  Ord.  XXXVI.  r.  37,  iiost. 

(//)  See  post,  Ch.  XXXI.,  "i',;;'. 
ticulars.''^ 

(j)  U'akalee  v.  Davics,  25  W.  E. 
GOjUotwithstandingi^'oycs  v.  Crawky, 
10  Ch.  D.  31  ;  39  L.  T.  207. 

(A)  Hawkins  v  Lord  J'oirl/i/>i,  6 
Ch.  D.  318,  C.  A. ;  4  App.  Cus.  ul, 
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Subsequent  Pleadim/s  not  to  be  inconsistent  with  j)revious  ones,  or  to  Chap.  XVIII. 

raise  new  Claims.']— \iy  Ord.  XIX.  r.  16,  "No  pleading,  not  being  r—- 

a  petition  or  summons,  shall,  except  byway  of  amendment,  raise  Pleatlmgstobo 
any  new  ground  of  claim  or  contain  any  allegation  of  fact  incon-  '=°'i^^^'^^"'^- 
sistent  with  the  previous  pleadings  of  the  party  pleading  the  same." 

The  second  pleading  may  add  a  fact  but  it  must  not  contradict 
the  first  {I). 

Denials  of  Allegaiions  of  Fact  must  be  specific  and  not  general  or  Denials  to  be 
emsa'e.]— By  Ord.  XIX.  r.  19,  "When  a  party  in  any  pleading  speciiic. 
denies  an  allegation  of  fact  in  the  previous  pleading  of  the  opposite 
party,  he  must  not  do  so  evasively,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 
money,  it  shall  not  be  sufficient  to  deny  that  ho  received  that 
particular  amount,  but  ho  must  deny  that  he  received  that  sum  or 
any  part  thereof,  or  else  set  out  how  much  he  received.  And  if  an 
allegation  is  made  with  divers  circumstances,  it  shall  not  bo  sulfi- 
ciont  to  deny  it  along  with  those  circumstances." 

This  rule  and  Eulo  20  {infra)  are  similar  in  their  terms  to 
the  former  rules,  and  it  would  be  difficult  to  express  more  clearly 
the  intention  that  denials  of  fact  must  bo  specific  and  clear,  and 
that  anything  like  the  old  picas  of  never  indebted,  or  not  guilty, 
is  prohibited.  In  the  Chancerj'  Division,  tlieso  former  rules  wore 
strictly  construed  (;n).  If  the  defendant  wished  to  deny  a  fact, 
ho  was  compelled  to  do  so  substantially;  thus,  if  he  wished  to  deny 
the  making  of  a  contract  he  could  not  say  that  "  it  was  not  agreed 
as  alleged,"  but  must  either  have  denied  that  any  agreement  at  all 
was  made,  or  else  have  stated  what  ho  contended  really  was 
agreed  on,  and  that  no  other  agreement  was  made  (m).  It  was  not 
sutticient  simply  to  set  out  the  plaintiff's  statement  in  the  negative, 
but  each  allegation  must  have  been  separately  and  specifically 
traversed  (?i) ;  so  as  to  show  distinctly  what  was  tho  issue  which 
the  defendant  wished  to  raise  (o). 

Ill  the  Common  Law  Divisions  tho  same  strictness  was  not  ob- 
served, and  tho  most  general  and  evasive  denials  were  often  allowed 
to  puss  muster.  Some  of  tho  forms,  in  the  Appendix  to  the  present 
rules  (such  as  App.  D.,  sect.  4,  sub-sect.  2,  Nos.  1  and  2,  and 
sub-sect.  ;3,  No.  1  ( /)))  are  most  general,  and  appear  to  bo  in  direct 
contravention  of  the  provisions  of  tho  rules ;  but,  as  w\.  have  seen 
{(Oitc,  p.  281),  the  rules  prevail  over  tho  forms  {q),  and  the  former 
should  therefore  bo  strictly  observed. 

Lerjality  or  Siificienc)/  of  Contract  not  pat  in  Issue  by  a  bare  LegaHty,  &c. 
Denial.l—By  Ord.  XIX.  r.  20,   "When  a  contract,  promise,  or  ofcoutract. 


:;!HI1 


(/)  Per  Jlrclt,  L.  J.,  Jh-Cfhiiier  v. 
Banviek,  36  L.  T.  63.  lu  Cullelt  v. 
liickiimoii,  W.  N.  1878,  52,  JU/nck, 
B.,  ill  .an  action  for  goods  sold  where 
covorturo  was  j)lcadod,  a  reply  that 
the  iilaintitt"  beliovod  dofondaut  wan  a 
fane  soil'  until  he  saw  tho  defence, 
and  that  she  had  separate  estate 
which  she  had  charged,  is  reported 
to  liavo  been  lield  rcgnlar.  Tt  is 
respectfully  submitted  '  that  this  is 
iucoiToct.  Cp.  per  Qimin,  J.,  Han- 
cock  V.  iJe  Xiccvil/c,  \V.  N.  1875,  230. 


(;»)  T/iorpe  v.  Iloldsivorth,  3  Ch. 
D.  Oil,  M.  K. 

{)!)  lUjrd  V.  Xmnt,  5  Ch.  D.  781, 
affirmed  7  Id.  284  ;  37  L.  T.  685 : 
Jmun  V.  Quinn,  lO  L.  T.  135,  Ir. 
Ex.  D. 

(o)  Id.  Td(kski/\.  Harper,! C\\. 
D.  ■103  ;  10  Id.  3!)3  ;  38  L.  T.  GO.  Seo 
Cotlfttc  V.  Gooilc,  7  Cli.  D.  847, 
genera!  denial  followed  liv  spprial. 

{p)  Chit,  v.,  pp.  148,  149. 

(c/)  The  IrLs,  8  P.  D.  227,  228. 
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express ; 


— by  omission 
to  deny. 
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Pleadings, 

agreement  is  alleged  in  any  pleading,  a  bare  denial  of  the  same  by 
the  opposite  party  shall  bo  construed  only  as  a  denial  in  fact  of  the 
express  contract,  promise,  or  agreement  alleged,  or  of  the  matters 
of  fact  from  which  tho  sumo  may  bo  implied  by  law,  and  not  as  a 
denial  of  the  legality  or  sufficiency  in  law  of  such  contract,  i)ronVise 
or  agreement,  whether  with  reference  to  tho  Statute  of  Frauds  or 
otherwise."  The  Icgalitj^  or  sufficiency  of  a  contract,  if  denied 
must  be  specifically  put  in  issue  by  the  defence.  It  is  not  cnoui'h 
to  traverse  facts  M'hich  the  plaintitf  has  stated  by  way  of  anticiiia- 
tion  to  show  the  legality  or  sufliciency  (/•),  A  defence  founded  oii 
the  Statute  of  Frauds  must  be  epccifically  pleaded  {r).  So  must  i 
defence  under  sect.  37  of  the  Companies  Ad,  1867  (s).  It  could  not 
have  been  raised  by  demurrer  {t).  The  particular  provision  of  tho 
statute  on  which  tho  defendant  intends  to  rely  should  be  specified  ■ 
a  more  general  statement  that  he  intends  to  avail  himself  of  tho 
statute  will  not  suffice  (?<). 

Ilight  to  Claim  in  alleged  capacity  or  Gomtitution  of  Firm  to  he 
specifically  denied.]— By  Qrd.  XXI.  r.  5,  "  If  either  party  wishes  to 
deny  the  right  of  any  other  partv  to  claim  as  executor,  or  as  trustee 
whether  in  bankruptcy  or  oth*wise,  or  in  any  representative  or 
other  alleged  capacity,  or  the  alleged  constitution  of  any  partner- 
ship  firm,  he  shall  deny  tho  same  specifically." 

Admissions  in  Pleadings — Express."] — By  Ord.  XXXII,  r.  1,  "Any 
party  to  a  cause  or  matter  may  give  notice,  by  his  plead'in",  oV 
otherwise  in  writing,  that  ho  admits  the  truth  of  the  whole  or^any 
part  of  the  case  of  any  other  party 

As  to  moving  for  judgment  on  a  Imission  in  tho  pleadings  under 
Ord,  XXXII,  r,  6,  see  post,  Gh,  LXIX.,  "  Motion  for  Judgment:' 

— B}i  not  denying  Facts  stated.]— By  Ord.  XIX,  r.  13,  "  Every  alle- 
gation of  fact  in  any  pleading,  not  being  a  petition  or  summons, 
if  not  denied  specifically  or  by  necessary  implication,  or  stated  to 
be  not  admitted  in  tho  pleading  of  the  opposite  party,  shall  be  taken 
to  bo  admitted,  except  as  against  an  infant,  lunatic,  or  person  of 
unsound  mind  not  so  found  by  inquisition." 

The  defendant  must  be  quite  as  specific  when  he  says  that  he  does 
not  admit  as  when  ho  denies  (x).  All  facts  not  so  specifically  denied 
or  stated  to  bo  not  admitted,  will  bo  considered  as  admitted  (y).  A 
mere  statement  that  the  defendant  "puts  the  plaintiff  to  the  proof" 
of  his  statements  will  not  suffice,  but  operates  as  an  admission  {z] ; 


(r)  Clar/c  y.  Callow,  46  L.  J.,  Q.  B. 
53 :  Towle  v.  Topham,  37  L.  T.  308. 

(s)  Manchester  and  Oldham  Bank 
V.  Cool;  49  L.  T.  674. 

(0  C'atlinq  v.  King,  5  Ch.  D.  660  ; 
Alon/an  v.  Worthing  ton,  38  L.  T.  443 : 
Datv/i-insv.  Lord  Pe'nrfnjn, ante, n.(k^: 
Shardlow  v.  Cottercll,  W.  N.  1881, 
2  :  Futchcr  v.  Futcher,  45  L.  T.  306. 

{>()  Fallen  v.  >Snellus,  40  L.  T.  363. 

(x)  Per  .r,;.^.w/,  M.  R.,  Thr.rr.  v. 
Boldsworth,  3  Ch.  D.  640. 


0/)  Id. ;  liyrd  v.  Nunn,  5  Ch.  D. 
781  ;  affirmed,  7  Id.  284;  37  L.  T. 
515 :  Tildeslei/  v.  Harper,  7  Ch.  D. 
403,  C.  A. ;  '10  Id.  393 :  Colktte  v. 
Goode,  7  Ch.  D.  847 ;  38  L.  T.  CO ; 
Symouda  v.  Jenlcih:,,  34  L.  T.  277: 
Jenkins  v.  Bavies,  1  Ch.  D.  696: 
Jones  V.  Quin,  40  L.  T.  135,  Ir.  Ex. 
D. :  Mutter  v.  Tregent,  12  Ch.  D.  758 ; 
41  L.  T.  16. 

(r)  Harris  v.  Gamble,  7  Ch.  D. 
877 ;  38  L.  T.  253. 


Form  and  Contents  of. 

denial  and  a  refusal  to  adnait  ib)      jlihl  .o    ^f°'enco  between  a  ^ 

executors,  an  allegation  that  lii"  "  defemlants  do ''''  f  ^S^"^ .  "S^in^t 

graph "  was  held  sufficient  to  nnf  ?^  •         .^''^  ''^"ii*  P^ra- 

ferred  to  (c).  "umcient  to  put  m  issue  the  paragraph  re- 

Pkading  hi  Abatement.l—Bv  On!     Yvr 

deleuce  shall  be  pleaded  in  abSement ''  '•  ^^'     ^^°  ^^'^  ^^  Pleading  in 

&o  lar  as  the  necessity  of  nIoadin«y  in  nl,„<.  i.      ■  abatement, 

disabihty  or  defect  in  the  paS  to  tl  o  ,^J'i^*°'^°'^t  '-^"ses  from  some 
Onl.  XVL  r.  11  (.i),  now  ?Serthe 'Xco  oKo' ofF^f '""^  ^"'^«'' 
other  cases  an  application  to  stav  TTrn,.,!  r       ^^°  ^^^  Plea;  and  in 

Jc<,  1873,  s.  2^,  U.S.  5?e)  isSe^rmT    "^'  ""i*°''  ^'^'^  '^'"^'ca^^re 
•J  ^e;,  IS  the  proper  course  to  adopt  (e). 

mntif)  shall  be  necessary  or  used     P.,rf  pw     fi°  "°'^,  •''^""^^'1-  New  assign- 
formerly  alleged   by  way  of        w    U  i^       everything  which  was  meut  (/)^ 

introduced  b^amendnS'     '  uJstSS'f  ^^  ^''.'''^^'''  ^^ 
reply."  "  ''"''  statement  ot  claim,  or  by  way  of 

This  rule  obviates  tit >  -.-^.o^jf.,  „*  ,„.•  •     ^. 
aB^onding   to  which  th.  ro^mS  Jule  (OrPuTA'J'^''''''-  ''' 
and  which  was  very  awkward      Tn  n,. i;  '  '*  J^*    ^avo  rise, 

a.  the  Statute  of  FrLds.  srouli  not  b'ettSpated  (,t'''"^'  ^"^^ 

may  be);  and.  subject  thereCm tc^S^  '^^  easi 

occurrence  of  all  conditions  nrecpdnnf  ^f  ^\^  performance  or 

(-0  G-rw;*  V.  Sovhi,  13  Ch.  D.  689, 
J'ty,  J.  ;  but  Bco  App.   D     Vr    i 
Chit.  F.,  p.  149.         ^^         '        •  ^• 

(ti)  Per  Grove,  J.,  //rtZ/v   A  ,{•  ,V 

Uff^^'rl^^-^"'"''"'  "^-  N.  1881, 
no,  Ji'ssel,  M.  R.  ' 

Cas.o04  51C :*«;;/■  v.y«,.rfi;,,jiPJ; 

Cas  346.    See  post,  Cli.  LXXXVIi 
W  See  post,  Ch.  XXX. 
(/)  A    now    assignment    was     a 
pleading  m  the  nature  of  a  replica- 
tion and  was  used  when    the  do- 
fendaut  s  plea  was  pleaded  to  a  cause 
ot  action  not  sued   for,   but  which 
by  reason  of  the  generality  of  the 
(leclamtion  might  bo  supj.osed  to  be 
mcluded  therein     Thn  now  assign- 
ment  was  pleaded  for  tlic  purpose  of 
correcting  this  mistake,  and  pointed 
-.t  tf.e  cause  of  action  really  sued  for 
distinguishing  it  from  that  covered 


bj  the  plea  Thus,  if  there  had  been 
two  assaults  on  the  plaintiff  by  the 
defendant,  one  of  wlJich  was  fustm- 
able  and  the  other  not,  and  Iw 
declaration  complained  only  of  one 

tr.  H.,  /  "t'clarution  as  applfipg 
to  the  former  assault,  and  pleaded 
the  justification  thereto,  the  plaintiff 
might  new  assign  that'he  sued  not 

Se?raulf?/r^''''''*°''"^"-"° 

declaration  differing  Llynth^s  tS 
It  distiugiuslied  thS  true  ground  of 

thS'ir  *,;  ""'  ^'^^  diffei^.nt  from 
that  which  was  covered  by  the  plea 
riie  defendant  miglit  pk.ad  to  the 
new  as.s,g„nieut  in  thoLnie  way  us 
he  coud  plead  (0  the  declaration^  ' 
(0)  Uurk  r.  ^fV.«.,  -IGL.  J.   Q. 
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Part  IV. 


Contents  of 
documents. 


Malice,  &c. 


Pleadings, 

pHanci    vith  the  rule,  see  Whiting  v.  East  London   Watenvorh  t'u 
W.  N.  .884,  10. 

Contents  of  Documents.] — By  Ord.  XIX.  r.  21,  "  Wherever  tba 
contents  of  any  document  ore  material,  it  shall  be  sufficient  in  any 
pleading  to  state  the  effect  thereof  as  briefly  as  possible,  without 
setting  out  the  whole  or  any  part  thereof  unless  the  precise  wcjuU 
of  the  document,  or  any  part  thereof,  are  material"  [h).  Tliis  does 
not  dispense  with  the  statement  of  the  exact  words  of  a  libel  ()'), 

Malice,  Fraudulent  Intention,  Knoivledge,  tfcc] — Bj'  Ord.  XIX. 
r.  22,  "  Wherever  it  is  material  to  allege  malice,  fraudulent  iiiteu- 
tion,  knowledge  or  other  condition  of  the  mind  of  any  persfm  it 
shall  be  sufficient  to  allege  the  same  as  a  fact  without  sottiuf  out 
the  circ  mstances  from  which  the  same  is  to  be  inferred"  (k).  ° 

If  a  party  intends  to  charge  fraud,  he  must  do  so  distmctly  (/), 
and  he  should  state  the  facts  constituting  the  fraud  {m). 


Notice. 


Notice.']— By  Ord  XIX.  r.  23,  "  Wherever  it  is  material  to  allege 
notice  to  any  person  of  any  fact,  matter  or  thing,  it  shall  bo  sulS- 
cient  to  allege  such  notice  as  a  fact,  unless  the  form  or  the  precise 
terms  of  such  notice,  or  the  circumstances  from  which  such  notia.  is  to 
be  inferred,  be  material."    The  words  in  italics  are  new. 


Contract,  &c.  Contract  or  Relation  implied  from  Letters,  &c.] — By  Ord.  XIX, 
r.  24,  "Whenever  any  contract  or  any  relation  between  any  per- 
sons is  to  be  implied  from  a  series  of  letters  or  conversations,  or 
otherwise  from  a  number  of  circumstances,  it  shall  be  sufficient  to 
allege  such  contract  or  relation  as  a  fact,  and  to  refer  generally  to 
such  letters,  conversations  or  circumstances  without  setting  them 
out  in  detail.  And  if  in  such  case  the  person  so  pleading  desires  to 
rely  in  the  alternative  upon  more  contracts  or  relations  than  one  as 
to  be  impli'jd  from  such  circumstances,  he  may  state  the  same  in 
the  alternative." 

Under  the  former  rules,  it  appears  that  it  was  proper,  if  not 
necessary,  to  state  whether  a  contract  relied  on  was  made  in 
writing  or  otherwise  (w) ;  but  the  forms  under  the  present  rules  (o) 
do  not  appear  to  require  this  ( p). 


(h)  See  Dav;/  v.  Garrett,  7  Ch.  D. 
473 :  cp.  Philipps  v.  Fhiliptjs,  4  Q.  B. 
».  130. 

(t)  Harris  v.  Warre,  4  C.  P.  D. 
125. 

(k)  Herring  v.  Bischoffsheim,  W. 
N.  1876,  77. 

(0  Davy  V.  Garrett,  7  Ch.  D.  489, 
C.  A. 

(;«)  See  per  Jesscl,  M.  R.,  and 
Brett,  L.  J.,  In  re  Rica  Gold-washing 
Co.,  11  Ch.  13.36,  43,47;  40 L.  T.  531 : 
WnUh-.iifwd    V.    Mntnf!>.    HnchUj,    5 

App.  Cas.  685,  701,  709;  43  L.  T.       Q.'b;d.*127,  130;  39  L.  T.  329, 656. 
2o8 :  Smith  v.  Chadwick  (C.  A.),  20 


Ch.  D.  27 ;  46  L.  T.  702 :  licdmve 
V.  Hurd  (C.  A.),  20  Ch.  D.  1,  li>:  45 
L.  T.  485,  488. 

(«)  Turquand  v.  Fearon,  48  L.  J., 
Q.  B.  703  ;  40  L.  T.  643,  544:  Simid 
V.  Lcvinge,  39  L.  T.  579 :  Faseal  v. 
liichards,  44  L.  T.  87,  per  Jmd, 
M.  B.,  at  p.  88.  See  contra,  per 
H'nrkins,  J.,  at  chambers,  iHtrick  v. 
Oleaga,  69  L.  T.  Journ.  249. 

(o)  See  App.  C,  a.  5,  Nos.  1  and 
2,  Chit.  F.  p.  129. 

(p)  Cp.    PhUippd   V.   PkiUpps,  4 
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Legal  Presumptions.'}— By  Ord.  XTX.  r.  25,  "  Neither  partj'  need   Chap.  XVIII. 

in  any  pleading  allege  any  matter  of  fact  whicb  the  law  prebumes   ; 

in  his  favour,  or  as  to  which  the  burden  of  proof  lies  upon  the  I'^gal  pre- 
other  side,  unless  the  same  has  first  been  specifically  denied.  sumptions. 

(/V.(/.— Consideration  for  a  bill  of  exchange,  whore  the  plaintiff 
sues  only  on  the  bill,  and  not  for  the  consideration  as  a  substantive 
ground  of  claim.)" 

Copies  of  Pleadings,  Costs  o/.]— The  costs  of  copies  of  the  pleadings  Costs  of  copies 
for  the  use  of  counsel  and  the  Court  on  interlocutory  applications  of- 
will  be  allowed  on  taxation  (q). 


,  V      ;■    • 
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{q)  Warner  v.  Mosses.  19  Ch.  D.  72 ;  51  L.  J.,  Ch.  86 ;  45  L.  T.  354. 
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Paet IV. 

When  to  be 
delivered. 
Where  writ 
specially 
iudorsed. 

When  not 
required  by 
notice. 


When  requii'ed 
by  notice. 


When 

optional. 


Costs,  when 
lumecessary. 


CHAPTEE  XIX. 

THE  STATEMENT  OF  CLAIXr. 
Statement  of  Clam-When  to   he  deliveredJ—Bv  U    of  <^   n 

"(a)  Where  tlio  writ  is  specially  indorsed  under  Ord   ITT  r  r 
no  further  statement  of  claim  shall  bo  dolivored,  but  tho 
indorsement  on  tho  wnt  shall  be  deemed  to  bo  the  'tnfo 
mont  ot  claim  (a) :  *^'^^^' 

"  (t)  Subject  to  tho  jirovisions  of  Ord.  XIII,  r.  !■>  (b)  na  f^  <;i; 

statement  of  claim  when  there  is  no  aW^a^AS  no' S- 
ment  of  claim  need  be  delivered  unless  tho  defonda,     ,t 
the  time  of  entering  appearance,  or  within  oi^ht    lavs 
hereafter    gives  notice  in  loritimj  to  the  plaintilf  oi  hi 
delivered  ^amres  a  statement  ol  claim  to  bo 

"  (c)  If  no  statement  of  claim  has  been  delivered  and  tho  dofor 
dant  gives  notice  requiring  tho  delivery  of  a  statement  of 
claim   the  plamtiff  shall,  unless  otherwise  ordo?e!i  b  "  he 
Court  or  a  judge,  deliver  it  ivithin  five  iveeks  from  the  time 
J'/ihe  plaintiff  rtceivinr,  such  notice  : 
"  (d)  The  plamtiff  w«^  (except  as  in  (a)  mentioned)  deliver  a 
statement  of  claim,  either  with  the  writ  of  summons  o? 
notice  in  lieu  ot  writ  of  summons,  or  at  any  time  afterl 
wai-ds  either  before  or  after  appearance,  notwithstundin.' 
that  the  defendant  may  have  appeared  and  not  re.n  red 
the  delivery  of  a  statement  of  claim  :  Provided  tliat  i    no 
case  where  a  defendant  has  appeared  shall  a  statement  bo 
delivered  more  than   v.v  weeks  after  the  appearance  has 
been  entered  unless  otherwise  ordered  by  the  Court  or  a 

*'  (e)  Whore  the  plaintiff  delivers  a  statement  of  claim  without 

being  required  to  do  so,  or  tho  defendant  unnecessaiilv 

requires  such  statement,  tho  Court  or  a  judge  may  make 

such  order  as  to  the  costs  occasioned  thereby  as  shall  bo 

just,  it  it  appears  that  the  delivery  of  a  statement  of  claim 

was  unnecessary  or  improper." 

The  effect  of  this  rule  is  that  when  the  writ  is  specially  indorsed 

under  Ord.  III.  r.  6  {ante,  p.  221),  no  statement  of  claim  can  be 

required  or  delivered  (a).     In  other  cases  a  statement  of  cSm  i 

only  necessary  when  the  defendant  gives  notice  that  he  requires 

one.    In  the  latter  cases  the  plaintiff  may  deUver  one,  although 

tho  dctendaut  does  not  rejiuire  it,  but  if  he  does  so,  he  may  have  to 

pay  the  costs  of  it  it  it  is  ccmsidered  unnecessary,    x.  the  writ  is 

specially  indorsed  the  defendant  cannot  require  a  statement  of 


(a)  G.  V.  H.,  W.  N.  1883,  233. 


(«)  Ante,  p.  263. 


Delivery  of.  '  gsg 

claim,  and  if  he  gives  notice  that  he  dooa  so  the  plaintiff  may    Chap.  XIX 
.hsrogard  It,  and  8ign  judgment  if  no  defence  is  dolivored  within  - 
tho  time  limited  (a).  «  >Yn-mu 

Of  course  plaintiff  cannot  deliver  a  statement  of  claim  pondine 
an  order  staymg  proceedings  (b).  ^  "u^ug 

Where  plaiutitt'  is  in  a  position  to  deHver  a  statement  of  claim  Whore  several 
against  one  of  several  dclondants,  but  not  against  the  others,  he  defendants 

'K  V  i«  r'f'^  ^"^  ^f-V^'  ?^?^  statement  by  that  one  defendant! 
obt^un  time  to  do  so  until  ho  is  m  a  position  to  deliver  a  statement 
of  claim  against  all  (c).  It  may  be^ulded  that  pllfiff  may.The 
think  fit,  in  an  action  against  several  defendants,  deliver  a  state- 
ment of  claim  against  only  one  or  some  of  them,  provided  ho 
(Uscontinues  his  proceedings  against  the  others  {d). 

1,  ^iSr,?? /^'ff  l7'"i  "/.C'^^'^l-l-Tlie  statement  of  claim  must  Delivering  the 

bedeluered  to  the  defendant's  solicitor  or  agent,  if  the  appearance  Btatement  of 

,s  by  sohcitm-,   or  to  defendant  himself  ff  h^  has  appeared  in  «''^^- 

person  (e).     It  an  appearauco  has  been  entered  by  a  solicitor,  a 

delivery  to  the  party  himself  would  be  irregular  (/).     The  delivery 

must  take  place  before  six  o'clock  pat.  and  on  Saturday  before 

two  ^.M.  {(J).    If  it  bo  necessary  to  serve  a  statement  of  claim  in  a 

special  manner,  an  aj)?  ication  for  that  purpose  must  be  made  pre- 

vious  to  Its  being  served  out  of  the  ordinary  course  (h).    As  to  tho 

mode  ot  service  in  general,  sc"  post,  Ch.  iJX'XVI 

Where  no  appearance  has  been  entered  by  "the  defendant,  tho  Filinsit 
statement  of  claim,  when  one  is  necessary,  must  be  filed  at  the  pi'ope? 
oficejO.    And  this  though  defendant  has  been  arrested  and  is  in 
custody  under  a  judge's  order  for  his  arrest  (/.•), 

It  IS  not  necessary  to  give  notice  to  defendant  of  the  filing,  unless 
it  is  specially  ordered  (/).  b,  uuicoo 

p,  279!°  ^^^"^  *^°  statement  of  claim  should  be  printed,  see  ante,  Printing,  &c. 

V  it  if  to  ie  delivered,  deliver  it  to  the  defendants  solicitor  or  agent.  How  to  deliver 
or  to  th  defendant  hwisef^f  he  defend  in  person  (m).  //  there  be  " 
sevmdin)  defendants,  all  those  who  have  appeared  should  be  served 
wrha  copy  of  the  statement  of  claim.  If  they  have  appeared  by  one 
mbator,  sermce  of  a  copy  on  him  ivould  suffice.  If  they  have  appeared 
iy/ep"rate  solictors  a  copy  should  be  served  on  each  of  those  solicitors. 
If  the  statement  of  clami  n  to  be  filed,  file  it  with  the  proper  officer 
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(«)  O.  V.  E.,  W.  N.  1883,  233. 

[b)  Home  v.  Tooke,  2  Dowl.  776 ; 
4  If.  &  So.  183:  cp.  C.  L.  P.  Act 
1852,  s.  226.  ' 

(c'^  Morton  v.  Grei/,  9  B.  &  C.  544: 
Wuliamsv.  Mamvuiring,  Barnes,  401. 

{(/)  Evans -v.  Whiuhcutl,  2  M.  &R. 
S67:  Boivles  v.  Si/ton,  2  U.  &  J.  447 
See  Old.  XXVI.  r.  1,  post,  p.  337. 

(e)  As  to  tlie  dolivei y  of  pleadings, 
see  ante,  pp.  279,  280. 

(/)  I<otft,  332. 

io)  K.  ofS.  COrd.  LXIV.  r.  11. 

(A)  Iroiighton  v.  Craven,  3  Dowl. 
■ISO.  Sco  Martin  v.  Cokill.  2  Dowl. 
6W :  Layton  v.  Mumi,  6  Dowl.  275 : 

C.A.P.— VOL.  I. 


Ihvis  v.  Jenner,  2  Sc.  N.  R.  202 ;  9 

5?^y,l\^5=  ^>'oom  V.  Stitth;  1  H.  & 
W.  6/ 2. 

(0  Ord.  XIX.  r.  10,  ante,  p.  263. 

W  iseo  ^eale  v.  tSwoulten,  2  C.  B. 
312.  As  to  proceedings  against  a 
prisoner  in  general,  see  Vol.  2,  Ch. 

(0  pSeo  Goodlifc  v.  Xeaves,  8  Ex. 
134  ;  21  L.  J.,  Ek.  338. 

(«0  Tho  statement  of  claim  should 
ba  delivered  before  G  p.m.,  and  on 
Saturday  before  2  p.m. 

{n')  Astosigniiiic  j udftment  against 
one  of  several  defendants  who  does 
not  appear,  see  ante,  pp.  2GI,  262. 
U 
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Statement  of  Claim, 


Fast  IV.       It  is  not  necessnrii  to  give  any  notice  to  the  dc/enduid  of  the  fdhi,, 
unless  ordered  {it). 

Seo  as  to  extending  tlio  time  for  delivoriug  the  statomout  ol' 
claim,  post,  p.  29(i. 

As  to  the  modo  of   printing  tlio  statement  of   jluim,  se,  ante 
p.  279.  • 


Form  of. 


Title  of  Court, 
&o. 


Date  of  writ. 


Title  of  action, 
&c. 


Statement  of 
claim  should 
correspond 
with  writ. 

In  names  of 
parties. 


Form  of  Statement  of  C/(«/m.]— Forms  of  .statomont  of  claim  aic 
given  in  the  Appendix  C.  to  the  11,  of  S,  C,  and  will  bo  found  iii 
Chitty's  Forms,  pp.  128—142. 

2'itle  of  Court— Reference  to  Record.']— See  Ord,  XIX,  r.  11  rmto 
p.  280.  '        ' 

Under  tlio  Com,  Law  I'roc,  Act,  1852,  which  enacted  that  ovorv 
declaration  and  other  pleading  should  bo  intituled  in  the  pn)ii,T 
Court,  and  of  the  day  of  the  month  and  tlio  year  when  tho  sauiu 
was  pleaded,  and  should  boai  no  other  time  or  date, .it  was  iu'Id  tlial 
it  must  bo  so  intituled  on  tho  face  of  it,  and  tluit  intituling  it  on  tho 
back  only  would  make  it  irregular  (o).  If  it  was  not  intitult'd  of 
any  day  or  year  (  p),  or  was  intituled  of  a  day  different  from  that  on 
which  it  was  actually  filed  or  delivered,  it  was  deemed  irregular  '(i) 
and  the  defendant  might  either,  by  a  judge's  order,  compel  tlio 
plaintiff  to  put  it  right  (r),  or  else  get  it  set  aside  (a),  on  an  apulica- 
tion  made  for  that  purpose  within  the  time  allowed  for  pleading  t). 
A  mistake  in  the  date,  or  there  being  no  date  at  all,  would  nut 
entitle  the  defendant  to  treat  tho  declaration  as  a  nullity  (s).  In 
general  an  amendment  would  be  allowed,  as  of  course,  on  payment 
of  a  trifling  amount  of  costs,  and  in  somo  cases  without  {see  vast 
]^.  316,  "  Amendment  of  rieadings").  ^     ' 

Date  of  Issue  of  Writ.^—Thia  is  stated  in  all  the  forms  in  Ai)- 
pendix  C. ;  and  although  the  rules  do  not  expressly  require  it  it 
should  always  bo  stated.  ' 

TAe  Title  of  the  Action,]— Tho  statement  of  claim  must  be  marked 
on  tho  face  with  "tho  title  of  tho  action  "  {(}rd.  XIX.  r.  11,  mite 
p.  280).     This  should  correspond  with  tho  titii,  on  the  writ  ot'sum- 
mons  (see  ante,  p.  217). 

The  statement  of  claim  should  correspond  with  the  writ :  1st.  In 
the  names  of  the  parties ;  2ndli/.  In  the  number  of  the  parties;  imd 
3rdli/.  In  the  character  in  which  they  sue  and  are  sued. 

Ist.  In  the  names  of  the  parties :— The  statement  of  claim  sliould 
correspond  with  the  writ  in  the  parties'  names,  if  they  have  been 
correctly  stated  therein.  Where  the  plaintiff's  christian  name  was 
rightly  stated  in  the  writ,  but  wrongly  in  the  declaration,  which 
was  filed,  and  the  time  for  pleading  having  expired  without  defou- 


(«)  See  Goodliffe  v.  Neavcs,  8  Ex. 
134  ;  21  L.  J.,  Ex.  338. 

(o)  Ripling  v.  Watts,  4  Dowl.  290. 

{p)  Holland  v.  Tealdi,  8  Dowl. 
320. 

(?)  Hodson  V.  remiell,  4  M.  &  W. 
373. 

(r)  Semble,  Wilkes  v.  Earl  of  Hali- 


fax, 2  Wils.  250:  Thompson  v. 
Marshall,  1  Wils.  304. 

(«)  Hodson  V.  I'cnnell,  supra: 
Topping  v.  Fugc,  1  Marsh.  311;  b 
Taunt.  330 :  Itowles  v.  Lawrence,  11 
Moore,  338. 

(<)  Newnham  v.  Hanny,  5  Dowl. 
269 :  Hough  v.  Bond,  1  M.  &  W.  314, 


11         s 
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,]an  r  ead  iif,',  ijlaintiff  wgne.l  juaffmont  for  want  of  a  plea,  it  waa     Chap  XIX 

]AA  that  (loton.lant  couM  not  sut  asido  tho  ju.l-nnont  on  t  ho  ."oS  - 

.,ith,3  ubovo  inyguhtnty  ;  tluit  it  was  in  roility  an  ol?  cc  b.^to    ho 

ieclaration.  ami  ought  to  l.avo  l.oon  taken  at  all  ovcX  Sin  tho 

tnno  tor  p  oa.ln.g  (.).     If  plaintitV  has  been  wrongly  nunc  o 

,.„t,liosho,,l,l  he  corrcctiv.le,srribe.l  in  tho  «tat" men    o    c  ahn 

.tatiiig  therein  that  ho  sned  by  the  wrong  name.     If  defendant  lag 

l,,ensued  by  a  wrong  name,  and  appear  by  «uch  name         in   ff 

Hinysedesmbe  h.mm  hi.s  .statement  of  claim;  but  if  de ^ S 

„pp.ar  by  Ins  right  name,  nlaintiif  may  no  describe  hhni      1^ 

statement  of  claim,  stating  tJierein  that  he  wa.  sued  by  tho  "nC 

uamo,.)      If  detendant  aj.pears  in  his  wrong  name,  ho  should  bf 

,0  dcsc-ribed  in  the  statement  of  claim.     And,  in  ffoneml  if  the 

^'X^'^r'fl  T""'*^  "^ "'°  ^"'^t'  '">^  the'  misfako  be  carr  ed 
into  the  statement  ot  claim,  no  material  advantage  can  be  taken  of 

"f ! li-m    It  fhe^^if  "f  ".7^'  ^?  '"^^  ^y  '^'^°"'l'"J^  tho  statemon 
„t  cl  hm,  at  the  cost  of  the  plaintiff,  upon  a  master's  summons. 

louiuled  on  an  afhdavit  of  tho  right  name  ;  and,  in  case  such  suS 
,.ons  he  discharged,  the  costs  of  such  application  must  bo  paW  bv 
tho  party  applying,  if  tho  master  so  thinks  fit  (.).  This,  it  socnis^ 
apphes  to.a  misnomer  of  plaintiff  (.).  Where, ^in  an  actio  not  on 
.written  instrument,  defendant  is  described  in  tho  writ  and  state- 
ment of  cairn  by  his  initials  the  only  remedy  is  by  summons  to 
amoiKl,  and  the  proceedings  will  not  be  sot  aside  for  irrogularitWi) 
Iho  application  for  tho  amendment  should,  it  seems,  bo  made 
with  n  the  time  formerly  allowed  for  pleading  in  abatement  (c)  and 
at  all  events  before  the  time  for  pleading  has  expired  (d).      ^  ' 

.W  'corr^id'wlSTl  "*  the  parties  :-The  statenie^t  of  claim  In  the  number 
.aouK  c 0  respond  with  the  writ  in  tho  number  of  plaintiffs  (.).  As  of  the  parties. 
reganlH  deiendants,  p  amtiff  may  deliver  a  statement  of^claim 
against  one  or  more  only  of  several  defendants,  provided  ho  drops 
all  proceedings  in  tho  action  against  tho  others  (/).  N^  °  "g^^^" 
liowovor,  not  named  in  tho  writ  as  a  defendant  can  be  included 
as  a  aotendant  in  the  statement  of  claim;  therefore,  upon  a  wS 
against  A.  and  another  against  13.,  plaintiff  cannot  deliver  a  joint 


(h)  Kitchen  v.  Brooks,  infra,  n.  (d). 

[x]  See  7)01  v.  Butcher,  3  T.  E. 
611:  Hole  v.  Finch,  2  VVils.  393;  It. 
V.  R<,i),r,  G  M.  &  Sel.  327,  339 ;  3  & 4 
W.  4,  c.  42. 

(//)  I.iiichaij  V.  IFcUs,  3  Bing.  N.  C. 
1/1 ;  4  Scott,  471. 

(:)  3  &  4  W.  4,  c.  42,  s.  11  :  Hcc- 
lity  V.  Larl  Strathmore,  13  Leg.  Obs. 
1).  Tliis  cuactment  applies  in  cases 
where  a  misnomer  was  formerly 
pleadable  in  abatement. 

((')  See  Kitchen  v.  Brooks,  infra. 
Miiii  Lindsay  V.  //W/s,  supra.  It 
was  decided  before  tliis  enactment, 
that,  though  plaintiff  declared  by  a 
irrnnij  christian  iimnc,  it  vva-  no 
pouud  of  nonsuit  at  the  trial,  if  it 
were  shown  that  defendant  knew  that 
the  action  was  brought  by  the  per- 


son wlio  actually  sued.  Bouohton 
V.  ircre,  3  Camp.  29. 

(A)  JtHst  V.  Kennedij,  4  M.  &  W. 
58C:  7Dowl.  199. 

(c)  llinton  v.  Stevns,  1  H.  &  W. 
521. 

('0  Kitchen  v.  Brooks,  5  M.  &  W. 
522  ;  8  Dowl.  232,  nom.  Kitchen  v. 
Moots. 

(e)  Rogers  v.  Jenkins,  1  B.  &  P. 
383. 

(/)  CohhveU  V.  Blake,  3  Dowl. 
6oU  ;  2  C,  M.  &  R.  249  ;  5  Tyr.  618  • 
Evans  v.  IVhitehead,  2  M.  &  R.  367  • 
Bowles  V.  Bilton,  2  C.  &  J.  474- 
Holland  V.  Johnson,  4  T.  R.  605- 
•Spencer  v.  Scott,  1  B.  &  P.  49.  See 
per  iWr^  B.,  in  Bavies  v.  Thomson, 

5ScN.R.'889:^^"'"'''^-^'"^^'""' 
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Past  IV. 


In  the  cha- 
racter in 
which  they 
sue  and  are 
Bued. 


Altemativo 
statement. 

Distinct 
claims. 


Description  of 
pleading. 


fitaUmtnt  of  Claim. 

statement  of  claim  against  both  (</).  Wo  have  already  soon,  anh 
p.  28!>,  tliat  if  tho  proeosH  bo  against  sovei  ul,  and  plainfitf  vishcs  to 
Iirocucd  against  tlunn  ail,  ho  cannot  bo  forced  to  proceed  a"uiiiat 
ono  until  ho  is  in  a  position  to  proceed  against  the  others. 

'inlhj.  In  tho  character  in  -which  tho  jiarties  sue  and  are  -"ued  :— 
Before  tho  t/(((//c«<«re  Ads  there  seems  to  liavo  been  a  dist.iation 
on  this  point,  between  general  inoeess,  and  process  sued  out  m  nntr'n 
droit  ov  ({Hi  tain.  On  a  writ  mu  d  out  genca'ally  in  plaintitl's  nuino 
ho  might  liavo  declared  for  a  cause  of  action  in  (intiv  ilmit,  us  cxo- 
cutor,  tS:c,,  or  7/;/  taia  (//).  But  if  ho  were  described  in  the  writ  hh 
suing  "  (/s  "  executor,  cu'  "as"  assijynei',  &c.,  or  qui  tnm,  he  mu'ii1 
not  declare  for  a  cause  of  action  m  his  own  right  (/),  but  lie  mi^ht 
do  so,  if  the  writ  merely  described  the  ])laintilf  "executor,"  iS:c.,  not 
stating  that  ho  sued  "«s  executor "  (/,).  Ord.  Ill,  r.  ■i/'imte 
p.  22U,  re([uires  that  tho  indorsement  on  tho  writ  shouhl  show  jij 
what  capacity  tho  plaintiff  sues,  or  defendant  is  sued,  where  thf 
suing  or  being  sued  is  in  a  represontativo  character.  The  stati'- 
ment  of  claim  should  correspond  in  this  respect  with  tho  indorse- 
ment on  tho  writ. 

The  facts  maybe  stated  in  the  alternative  {I),  and  several  distinct 
statements  may  bo  contained'in  ono  claim  ((>n/.  A' 177.  r.  1  s,,.  i,„,sf 
Ch.  XXXV.).  By  <},</.  XX.  r.  7,  "Where  the  phiintiff  sei'ks  idief 
in  respect  of  several  distinct  claims  or  causes  of  complaint  loundej 
upon  separate  and  distinct  ijronuds,  they  shall  bo  stated  us  far  us 
may  bo,  separately  and  distinctly.  And  tho  same  rule  sliuU  uiiply 
•whorotho  defendant  relies  upon  several  distinct  grounds  of  ■lelVuco 
set-off,  or  counter-claim  founded  upon  separate  and  distinct 
facts"  (m).  This  does  not,  however,  compel  tho  plaintitf  to  assign 
each  of  the  facts  ho  states  to  a  particular  jirayer  for  relief  (/<).      " 

Tho  statement  must,  if  necessary,  bo  divided  into  paragraj)bs 
numbered  consecutively,  and  each  containing,  as  far  as  may  bo 
a  separate  allegation  of  fact  {Ord.  XIX.  r.  4,  ante,  p.  2H1).  Bates', 
sums  and  numbers  are  to  be  expressed  in  figures,  and  not  in  words 
{Id.). 

Description  of  Plead inr/.]— The  description  ot  iho  pleading  must 
appear  on  tlie  face  of  it  at  the  commencement  of  the  statement  of 
facts  {Ord.  XIX.  r.  11,  cmte,  p.  280).  In  the  case  of  an  action  by 
tho  Attorney-General  at  the  relation  of  a  plaintiff,  tho  pleadin" 
should  bo  intituled  "statement  of  claim,"  and  not  "  informa- 
tion" (0). 


(.ff)  See  Haigh  v.  Comvaij,  15 
TIast,  1.  As  to  adding  persons  as 
dt Pendants,  see  ante,  Ch.  LXXXVII. 

(/')  Watson  v.  I'iHhig,  6  Moore, 
66:  IJo>)d  V.  Williams,  2  W.  Bl. 
722 ;  1  B.  &  P.  383,  n.  (i) :  Knowks 
V.  Johnnoii,  2  Dowl.  653 :  Ashworth 
V.  Ryal,  1  B.  &  Ad.  19. 

(0  See  Douglas  v.  Jrlam,  8  T.  E. 
416  :  Anon..  1  Dowl.  97 :  Ashworth 

Ryal,  1  B.  &  Ad. 


{k)  Freev.  White,  1  Dowl.,  N.  S, 
586.     See  ante,  p.  220. 

(0  JSaijot  V.  FmHou,  7  Ch.  D.  1 ; 
37  L.  T.  206.  Sec  Frans  v.  Buck, 
4  Ch.  D.  432 :  Evans  v.  JJcvis,  39 
L.  T.  391. 

(wi)  See  Bavi/  v.  Garrett,  7  Ch.  D., 
per  I'hcsigcr,  L.  J.,  at  p.  489. 

(«)  Watson  v.Ilatv/cins,  21  W.E. 
884. 
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Slutfinent  of  Fads.] — This  statement  must  bo  mivilo  a8  couciso  ns 
possible  ( ^^).  It  must  coutain  a  utatomoiit  of  the  facts  essential  to 
ghow  the  plaintiffs  caiiHo  of  action  and  on  which  )io  relies  (ij),  but 
not  the  fvidouco  by  which  they  are  supported  (r). 

All  the  facts  necessary  to  constitute  the  ciins(!  of  action  must  bo 
jitafril.  Thus  in  an  action  for  nof,'liKenco  brought  by  a  servant 
n"uiiist  his  master  for  personal  iiijuri(;s  resulting  from  the  unsafe 
state  of  the  jni'mises  upon  which  the  servant  was  employed,  it  must 
1)0  stilted  not  only  that  tho  muster  knew,  but  that  tho  servant  did 
ridt  know  of  tho  dan^^rr (s).  Ja  an  action  for  recovery  of  land,  tho 
iilaiiitilf  must  state  tho  nature  of  tho  deeds  and  documents  which 
he  relies  on  as  suiiportiii^  his  title  [t).  In  an  action  by  an  iissigneo 
of  the  revt^'sion  for  breach  of  covenant  in  a  lease,  tho  claim  should 
ptato  the  nature  of  the  reversion,  that  the  phiintilf  is  an  assignee  of 
it,  and  in  what  uumner  ho  became  so,  tracing  each  step  in  his  title 
liatk  to  the  original  lessor  (//).  In  an  action  for  obstruction  of  a 
right  of  way,  the  plaintiff  should  steto  whether  ho  claims  tho  way 
by  ])rescrii)tion  or  by  grant,  and  ho  should  also  state  tho  termini 
of  the  way  (x). 

In  an  action  for  negligence  it  must  bo  clearly  shown  that  negli- 
gence is  charg(Hl  and  the  nature  of  it  stated  (//\  In  an  action 
lor  fraud,  tho  facts  constituting  tho  alleged  fraud  must  be  fully 
stated  (2). 

Facts  which  tho  plaintiff  is  entitled  to  prove  and  rely  on  at  tho 
trial  in  aggravation  of  danuiges,  such  as  seduction  and  infection  in 
an  action  for  breach  of  promise  of  marriage  («),  should  be  stat(ul  («). 

]5v  Onl.  XX.  r.  4,  "  Whenever  a  statement  of  claim  is  <lclivered 
the  iilaintitt'  may  therein  alter,  modify,  or  extend  his  claim  without 
anv  amendment  of  tho  indorsement  of  tho  writ." 

liv  Ord.  XX.  r.  8,  "  In  every  case  in  which  tho  cause  of  action 
is  a 'stated  or  settled  account,  the  same  shall  bo  alleged  with  par- 
ticulars, but  in  every  case  in  whieli  a  statement  of  account  is  relied 
on  hv  way  of  evidence  or  admission  of  any  other  cause  of  action 
which  is  pleaded,  tho  same  shall  not  bo  alleged  in  the  jileadings." 

As  to  tho  mode  of  pleading  particular  facts,  provided  by  the 
R,  (if  S.  C,  see  aide,  pp.  28.5  et  seq. 

Various  forms  of  statement  are  prescribed  by  tho  R.  of  S.  C, 
App.  C.    See  ChitUfa  Forms,  I2th  ed.,  pp.  128  et  seq. 


{p)  See    Ord.  XIX.  r.  4,  ante,  p. 

281. 

(y)  Ibid. 

((•)  Ibid. 

(*'  llrijiiths  V.  I.ondo)!  and  St.. 
K(.ii((n\w\s  lincks  Co.  (C.  A.),  13  Q. 
B.  I),  -m  :  53  L.  J..  Q.  B.  oOl. 

(0  I'hiiippK  V.  J'/ii/ipji.'i  (C.  A.), 
4Q.B.  L>.  127;  48  L.  J.,  Q.  B.  13.5; 
39  L.  T.  329 :  Ju-c/i/n  v.  lur/i/ii,  42 
L.  T.  248:  Hotlijens  v.  Uivkson,  Ir. 
Q.  B.  D.  ;  39  L.  T.  C44.  See  post, 
Ch.  CVL,  "  Rccoveni  nf  Lnml.'" 

{«)  Uavis  V.  James,  2U  Ch.  D.  778  ; 
63  L.  J.,  Ch.  523;  50  L.  T.  115;  32 
W.  K.  400. 


Chap.  XIX. 

Statement  of 
facts. 


May  alter,  &c. 
claim  on  writ. 


Account 

stated. 


(v)  Beltiics  V.  Maynard  (C.  A.), 
49  ii.  T.  389. 

(:)  S(li(/)iia)iii V. ToiniffyW. X.  1884, 
93;  Bitt.'Ch.  Cas.  15l':  I)i  re  Mica 
Gohl  n-asliiuff  Co.,  11  Ch.  D.  43,  47; 
40  L.  T.  531  ';  per ./(..«/,  M.  R.,  and 
]ltrtt.  L.  J. :  U'dlliiiiifoyd  v.  Midual 
Socit'tii.  5  App.  Cas.  (185,  701,  70y;  43 
L.  T.  258;  !<iii'Uh  v.  Cluidwick{C.  A.), 
20  Ch.  i).  27,  08;  40  L.  T.  702; 
afHrnied  in  1).  P.,  9  App.  Cas.  187: 
Jicdi/rair  v.  Ifiiyd  (C.  A.),  20  Ch.  D. 
1,  12  ;  45  L.  T.  485,  488. 

(n)  MiUiiiqton  v.  Lorhiif  (C.  A.), 
6  Q.  B.  D.  190 ;  50  L.  J.,  Q.  B.  214 ; 
43  L.  T.  fi57.     Sro   Lnmh  v.  /?(WM» 


(j)  Harris  v.  Jenkins,  22  Ch.  D.       mnnt,  49  L.T.  772  :  Scott\.  Sampson 


481 ;  52  L.  J.,  Ch.  437 


8  Q.  B.  D.  491. 
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3W  statement  of  Claim. 

^^'  '^-  ?V*e  CVaim.]  -  T\v  Onl.  XX.  r.  fl,  "  Evorv  fltatomont  of  claim  nhall 

The  .  Mm.  "^^^'^  fipocificiiUy  tlio  roliof  whi(!h  tho  iiluiiitift'  claiiiiH,  oithor  Hiiiiply 
or  in  tho  iiltornativo,  ami  it  ahiill  not  bo  noucHMiiry  to  usk  lor  LMiiVil 
or  othoi' roliof,  which  may  always  bo  given,  uh  tlio  (.'ourt  or  a  iui|l 
may  think  just,  tti  tho  Hamo  oxtont  as  if  it  had  boon  uskoi'l  iuv 
And  tho  same  rulo  shall  apply  to  any  countor-cluim  made,  or  rolicl' 
claimod  by  tho  defendant,  in  his  dol'onco." 

This  statomoiit  should  bo  made  as  concise  and  clear  as  posmI)],. 
and  sliould  include  all  tho  relief  or  ronioilios  which  tho  pluinfitf 
seeks.  ^^In  ordinary  cases  it  will  simply  bo,  "Tho  plaintitY  cliiiius, 

■i; •'      If  iutorost  is  soufjht  to  bo  recovered,  a  cfiiiiu  shouM  Im 

added  for  it.  A  claim  for  tiio  costs  of  (ho  action  may  bo  and  s<na,^. 
times  is  added  ;  but  this,  it  is  submitted,  is  not  necessu  v.  A  <  luiui 
for  pencral  relief  is  rendered  unnecessary  by  tlio  iilic  imiIo.  1'',,v. 
merly,  if  there  wero  no  praj-or  for  Keneriil  relief,  the  i.laintiif  touij 
not  got  any  relief  for  wbicli  ho  had  not  asked  spocilically  (i), 

If  tho  plaintiff  claims  or  tho  defendant  is  sued  in  a  renrcspn- 
tativo  capacity,  this  should  ajjpcar  in  tliis  statement  (r) ;  and  tliiii 
should  corri'sjiond  witli  tho  capacity  indorsed  on  tlio  writ  (mr  1,1 ) 
Formerly,  on  a  writ  sued  out  geuorally  in  tho  plaintiff's  name  l/u 
might  declare  for  a  causo  of  action  vu  autre  droit,  as  executor,  if 
or  i/ui  torn  ((/).  iJut  if  ho  wero  described  in  tho  writ  as  suin-  ''  (//' 
executor,  or  "  os  "  assignee,  &c.,  or  qui  tain,  ho  ('ould  iKjt  "lecl:,,,, 
for  a  causo  of  actun  in  his  own  right (e) ;  but  ho  might  do  so  ii  tl,,. 
writ  merely  describ.'d  tho  phiintiff  "executor,"  &c.,  not  stitiu- 
that  ho  sued  "  as  executor  "  (/).  ^ 

Place  for  trial.  Place  for  Trial— Venue.'\— By  Ord.  XX.  r.  5,  "The  statemout 
of  claim  mi-st  in  all  cases  in  which  it  is  proposed  that  tho  tiiil 
should  bo  elsewhere  than  in  Middlesex,  show  tho  proposed  iiiue oi' 
trial."  By  Onl.  XXXVI.  r.  1,  local  venues  are  abolislied  oxrciit 
in  cases  provided  for  by  special  statutes.  AVhon  tho  plaintiff  nri- 
poses  to  have  the  action  tried  elsewhere  than  in  Middlesex,  lie  niii^t 
m  his  claim  state  tho  name  of  tho  county  or  jdace  wliero  lio  pro- 
poses to  try  ((/).  If  tho  i)laintiff  pi'oposes  to  try  in  Middlesex  tliis 
statement  may  bo  omitted.  If  no  place  is  named,  tho  action  will  bo 
tried  in  Middlesex.  Seo  tho  rule  and  applications  to  chan"c  tiiu 
placo  of  trial,  post,  Ch.  LIX.,  "  Place  of  Trial."  It  may  b,>  a,l,U,l 
that,  when  it  is  proposed  to  try  the  case  at  Afanchester,  tho  iilacd 
for  trial  stated  in  tho  indorsement  or  statement  of  claim  should  be 
"Lancashire,  Salford  Division ;"  when  at  Lancaster,  "  Lancashiie' 
Northern  Division;"  when  at  Liverpool,  " Lancashire,  West  Derby 
Division;"  when  at  Leeds,  "Yorkshire,  West  Hiding  Division •" 
when  at  York,  "Yorkshire,  North  and  East  Hiding  Division^'" 
when  at  Warwick,  "  Warwicksliiro,  Warwick  Division  •"  when  at 
Birmingham,  "  Warwickshire,  Birmingham  Division."  ' 


(*)  Eolloway  v.  Tork,  25  W.  R. 
627. 

(c)  Sec  forma,  Chit.  F. 

{d)  WaUoH  V.  Tilling,  6  Moord, 
66  ;  3  B.  &  P.  4  :  Lloyd  v.  Willir.ms, 
2  Bl.  722:  Anon.,  1  Dowl.  97: 
Eiwwks  V.  Juhnmri,  2  Dowi.  CoS  : 
Ashworth  v.  Ryal,  1  B.  &  Ad.  19. 


((■)  Seo  Douglas  v.  Irlam,  8  T.  R. 
^m-.Anoii.,  1  Dowl.  97:  Aslncurth 
V.  Jii/al,  supra:  Dehra  v.  Htninge, 
6  T.  R.  158.  "^  ' 

(/)  Tree  v.  White,  lDowl.,N.  S. 
58G. 

<,g)  See  liidgc  v.  Eidge,  35  L.  T. 


Form  and  CunUnti  of. 


iV5 


<?i(/na<«»"f.]— Signature  by  counsel  in  not  necessary ;  but  where     Cnxr.  XIX. 

tho  pleading  ia  Hottlml  by  counsol  or  Hpncial  ploador    it  must  bo  ^.^^^ 
siL'uctl  by  him,  and  it  not  so  Hi'ttlud,  it  must  bo  WKUod  by  tho  soU-  "  » 
cit<n'  or  by  tho  jiarty  i£  be  auna  iu  peraou.     Jt,  0/  ti,  C,  Urd,  2i.IX, 
r,  4,  antt,  p.  !i8l. 

Date  of  Ddivtry  and  Name,  <tc.  0/  Sah'cilor  or  Party  ddiverimj.'] —  Date  of  de« 
Tho  date  of  tho  dolivory  of  tho  claim  should  bo  atutod  aftor  tho  "very. 

"^i'hu  namo  and  address  of  tho  solicitor  dolivorinR  tho  pleading 
ghouUl  not  bo  stated  at  tho  end  of  it,  but  «h"\i'!  iudoreud  outside 
(ko  Ord.  XIX.  r.  11,  ante,  p.  280). 


i!      ! 


Irriijiilarit!/  in  Statinient  of  Chtiin — Tal  hi;,  Advania  ■ '  0/ eawe,'] — 
III  tlif  iiiecuding  jiagcs  will  bo  found  thu  ca.  !h  .,  whicl;  '.horo  nuiy  bo 
[III  invi,'ulaiity  in  tho  statenieiit  of  chiiiii.  As  •  •  ■'  rds  i  .10  time  within 
vliifii  defendant  must  take  udvantago  of  un  ii  ;?uiaritv  in  general, 
J,.,.  jKint,  C/i.X/J/.  An  ine^'ularity  in  tho  delivery  of  the  statonifnt 
of  claiiii,  as  a  general  rule,  should  bo  taken  advantage  of  within  uu 
,l;ivs.  It  must  ill  general,  at  all  (events,  bo  taken  advantage  of 
Ijridio  tho  time  for  delivering  tho  statement  of  defence  has  ex- 
inii'd  {It)-  1'  tho  original  tinio  for  pleading  bo  suspended  during 
the  long  vacation,  tho  application  ought  not  to  bo  delayed  during 

that  period  (()• 

ilie  defendant  cannot  take  advantage  of  any  irregularity  after  ho 
has  done  an  act  to  waive  it,  with  notice  or  full  means  of  notice  of 
it'/Ztl  An  irregularity  in  tho  statement  of  claim  when  bled  is  not 
^■liivi'd  by  taking  it  out  of  tho  otlico  (/).  By  taking  the  statement 
of  claim  out  of  tho  oHico,  tho  defendant  waives  all  objections  to  tho 
writ  of  suinmonH(wi)  and  to  the  service  of  it()/).  1 'leading  to  the 
(.tiitcment  of  claim  (e)  will  bo  a  waiver  of  any  irregularity  in  it. 
AVhere  a  defendant,  after  having  applied  within  tho  proi)er  timo 
null  in  a  proper  munuer  to  sot  aside  a  dedaratitm  for  irrogularity, 
WHS  refused  an  order,  and  to  save  a  judgment  delivered  a  plea  under 
iirotest,  it  was  held,  that  ho  might  move  tho  Court  in  tho  following 
term  to  set  aside  tho  proceedings  (^O- 

The  application  should  bo  made  to  a  master  at  chambers.  It 
should,  in  general,  be  supported  by  an  atlidavit  of  tho  facts,  show- 
in"  tho  grounds  for  making  it.  Tho  several  >l)jectioD8  intended  to 
be''iusisted  on  should  be  stated  in  tho  summons  (</). 


Irregulanty,  Jq 
what  timo  to 
bo  taken  ad- 
vttutagc  of. 


Ill 


Waiver  of 
irregularity. 


I«4    .  ■?     i 

■ !    i 


i  ■ 


>i 


Application  to 
take  iidvan- 
tage  of. 


(/i)  See  Newnhiim  v.  Hainiy,  6 
Dowl.  259:  Kitclun  v.  liruoks  or 
ii'««(,s,  5  M.  &  W.  o'22  ;  8  Dowl.  232  : 
]ymii  V.  lUill,  1  Dowl.,  N.  S.  303: 
linmmc  v.  Duncombe,  8  iSe.  N.  K. 
172  :  llinton  v.  titevens,  4  Dowl.  283  ; 
IH.  &W.  521. 

(i)  Turn  V.  Stevens,  6  Dowl.  2(0. 

(A)  See'  CtmmiMj  v.  Etwin,  b  Scott, 
149:  Tarbcr  v.  French,  b  'S.  ^  M. 
658:  Esduilev.  Davis,  6  Dowl.  405  : 
Gilbert  v.  Kirklanii,  1  Dowl.  153: 
Arfhiir  v.  llarnes.  3  Enst.  312. 

(/)  Driver  v.  Harrison,  1  D.  &  L. 
72.     And  see  per  Littledale,  J.,  5 


r..wl.  263:  Robins  v.  Richards,  1 
Dowl.  378:  Uilbirt  v.  Ktrklund,  1 
Dowl.  l.)3. 

(;»)  Ciistvall  V.  Martin,  2  Stra. 
1072. 

00  lliilmcs  V.  Itussdl,  9  Dowl.  489. 

(«)  liurtruni  v.  Witliaius,  4  Biug. 
N.  C.  301 :  Hudson  v.  Nicholson,  5 
M.  &  W.  437. 

{p)  Ton/  V.  Stevens,  6  Dowl.  275. 
And  BOO  Woodcock  v.  Kilby,  1  M.  & 
W.  41 :  Bellotti  v.  Barella,  4  Dowl. 
719. 

((?)  Ord.  LXX.  r.  3.  See  this  rule, 
post,  Ch.  XLII. 


11'  .' 
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paet  rv. 

Further  time 
for  delivery  of, 


Statement  of  Claim. 

_  Farther  Time  for  Delivery  of]—li  tho  plaintiif  wants  further 
time  to  deliver  a  statement  of  claim  to  prevent  the  action  boiii.!- 
dismissed  for  want  of  in-osccution  (imdcr  Orel.  XXIX.  r.  1  lii" 
course  is  to  apply  to  the  other  side  for  a  consent  in  writinffl'or  tlmn 
{Ord.  LXIV.  r.  8).  If  this  he  refused,  ho  should  take  out  a  mm- 
mons  before  a  master  for  an  extension  of  the  time  under  Orel.  LXIV 
r.  7.  A  master  has  power  to  enlarge  tho  time  appointed  by  the 
rules  for  doing  or  taking  any  proceeding,  even  though  tho  apiilica 
tion  is  not  made  until  after  the  expiration  of  tho  time  appointotl 

In  a  case  (r)  where  the  writ  was  issued  in  time  to  save  the  Statiito 
of  Limitations,  but,  owing  to  a  mistake  on  tho  part  of  tho  plniiifiifs 
solicitor's  clerk,  tho  statement  of  claim  was  not  delivered  in  time 
and  the  period  of  limitation  had  meanwlxilo  elapsed,  tho  Court  "avp 
him  further  time  to  deliver  it.  '^' 


(>•)   Cauadian  Oil  Works  Corporation  v.  mii/,  38  L  T.  549,  V.  C.  M. 
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CHAPTER   XX. 


THE  DEFENCE. 


The  De/eiice.l—liy  Ord.  XIX.  r.  2  {avte,  p.  279),  "  Tho  defendant     Chap.  XX. 
shall,  subject  to  the  i)i'ovisions  of  Ord.  XXL  and  at  such  time  and  ~     ~ 
in  such  manner  as  therein  prescribed,  deliver  to  the  i)laintiff  his         defence, 
defence,  sot-off,  or  counterclaim  (if  any)." 
As  to  printing  and  delivering  the  defence,  see  ante,  pp.  279,  280. 

Time  for  Delivery  of—iuhere  Statement  of  Claim  delivered.'] — By  Time  for 
Ord.  XXI.  r.  6,  "'"Where  a  statement  of  claim  is  delivered  to  a  ^livering; 
defendant  he  shall  deliver  his  defence  within  ten  days  from  the  statement  of 
delivery  of  the  statement  of  claim,  or  from  tho  time  limited  for  claim  de- 
appearance,  whichever  shall  bo  last,  unless  such  time  is  extended  livered ; 
by  the  Court  or  a  judge." 

—Time,  where  no  Statement  of  Claim  delivered."] — By  Ord.  XXI.  r.  7,  —  where  no 
"  A  defendant  who  has  appeared  in  an  action  and  who  has  neither  statement  of 
received  nor  lequired  the  delivery  of  a  statement  of  claim,  must  *''^^™! 
('eliver  his  defence,  if  any,  at  any  time  within  ten  days  after  his 
appearance,  unless  such  time  is  extended  by  tho  Court  or  a  judge." 
The  time  for  delivering  a  defence  does  not  run  whilst  a  summons 
for  judgment  under  Ord.  XIV.  is  pending  (a). 

—Where  Leave  to  defend  given  under  Ord.  A'/F.]— By  Ord.  XXI.  —  where  leave 
r.  8,  "Where  leave  has  been  given  to  a  defendant  to  defend  under  to  defend 
Ord.  XIV.,  he  shall  deliver  his  defence,  if  any,  within  such  time  under''    .. 
as  shall  bo  limited  by  tho  order  giving  him  leave  to  defend,  or  if  no  ^^Y' 
time  is  thereby  limited,  then  within  eight  days  after  the  order  "  (i). 
Where  the  writ  is  specially  indorsed,  and  leave  to  defend  is  given, 
no  statement  of  claim  beyond  that  indorsed  on  tho  writ  can  be 
deUvered  (c). 

Hoiu  delivered.] — An  appearance  being  entered,  the  solicitor  or  agent  How  de- 
fcr  the  defendant,  or  the  defendant  himself  if  he  has  appeared  in  livered,  &c. 
person,  may  deliver  his  defence.  If  the  statement  of  claim  is  filed, 
the  defendant  should,  before  he  pleads,  take  it  out  of  the  office ;  it  does 
not,  however,  appear  to  be  clear  ivhether  the  plaintiff  can  take  any 
advantage  of  his  not  having  done  so  (d).  Deluer  the  defence  to 
the  plaintiff's  solicitor  or  agent,  or  to  the  j)laintiff  himself  if  he  sue 


'  L 

I 

a   I 

(a)  Hobmn  v.  Monks,  W.  N.  1884, 8. 

\b)  See  J'Jgcrton  v.  Anderson,  W.  N. 
1884,  95;  Bitt.  Ch.  Cas.  103,  cited 
ante,  p.  276. 

(c)  G.  V.  ;r.,W.  N.  1883,  233:  Cp. 
Atkins  V.  Taylor,  W.  N.  1876,  11: 


Margate  Pier  Co.  v.  Ferry,  Id.  52. 
Bee  ante,  p.  270. 

{(/)  See  KtcUiig  v.  Newton,  1  Wils. 
173:  lionci  v.  iSmart,  1  Chit.  it.  735; 
Tidd,  9th  ed.  476,  566. 
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Pabt  IV. 


Form  of. 


Title  of 
Court,  &c. 


The  defence. 


rti 


The  Defence, 

in  person,  he/ore  six  o^clock  P.M.,  or  on  Saturday  before  two  o'clock 
P.M.  (e).  But  although  delivered  after  that  time,  plaintiff  cannot 
treat  it  as  a  nullity  (/) ;  inasunuch,  however,  as  the  defence  must 
be  dated  of  the  day  on  which  it  is  pleaded,  it  might  bo  set  aside  as 
irregular  (g) ;  but  defendant  would  in  general  be  allowed  to  amend. 

A  defence  delivered  after  the  proper  time,  but  before  judgment 
has  actually  been  signed,  cannot  be  treated  as  a  nullity,  nor  can 
judgment  in  default  be  signed  (A). 

The  defence  should  bo  pleaded  in  the  name  of  the  solicitor  by 
whom  defendant  has  appeared,  unless  there  has  been  a  notice  duly 
served  to  change  the  solicitor,  or  unless  plaintiff  has  recognizoil  tbo 
now  solicitor  as  the  solicitor  in  the  cause  (i).  But  pleading  by  a 
wrong  solicitor  does  not  make  the  plea  a  nullity,  and  entitle  ])lain- 
tiff  to  tiign  judgment;  it  is  only  an  irregularity  for  whiv'a  tho 
defence  might  be  set  aside  (/i.-).  And  it  seems  that  tho  dofence 
being  delivered  by  an  uncertificated  solicitor  (/),  or  oven  by  a  poison 
not  on  tho  rolls  (?«),  do--  not  make  it  a  nullity,  but  only  alfonU  a 
ground  for  sotting  it  aside  as  irregular.  Heading  in  the  name  of 
the  country  solicitor,  whore  tho  appearance  is  entered  in  tho  namn 
of  the  town  agent  {n),  or,  it  mould  soom,  pleading  by  solicitor 
where  tho  appearance  is  in  person  (o),  or  perhaps  vice  mrsa,  is  not 
Buch  an  irregularity  as  would  warrant  plaintiff  in  signing  j  udg- 
ment. 

Form  ofl — Various  forms  of  defences  are  provided  by  Appendix  D. 
to  the  Jinks  of  the  S.  0.  1883.  These  will  be  found  in  C/ii(ti/'s 
Forms,  pp.  140  et  seq.  They  should  bo  followed  iu  all  cases  to 
which  they  apply  {p). 

Title  of  Court,  <tc.]— The  title  of  the  Court,  reference  to  the  record, 
and  the  names  of  the  jiarties  should  be  inserted  as  in  a  statement  of 
claim.     Hee  ante,  pp.  290  et  seq. 

The  pleading  is  called  a  "  defence,"  and  should  bo  headed  with 
that  title. 

The  Defence.'] — This  statement,  like  the  plaintiff's  claim,  must 
be  as  brief  and  concise  as  possible  {Ord.  XIX.  rr.  2,  4,  aide, 
pp.  279,  281),  and  must  state  all  tho  facts,  if  any,  upon  which  tho 
defendant  relies,  but  not  the  evidence  in  support  of  them  {ante, 


(?)  SeeE.ofS.C.,Ord.LXIV.r.ll. 
Where  on  Friday  defendant  had  one 
day's  time  to  plead,  and  plaintiff 
signed  j  udgmont  for  want  of  a  plea 
shortly  before  5  p.m.  on  .Saturday, 
it  was  set  aside  as  irregular;  ("on- 
nelly  v.  Bremncr,  35  L.  J.,  C.  P.  319  ; 
L.  \i.,  I  C.  P.  5.57. 

(/)  See  llorsley  v.  Purdon,  2  Dowl. 
228. 

(a)  See  Ilodson  v.  Fennel/,  4  M.  & 
W.  373 ;  7  Dowl.  208 ;  ante,  p.  290. 

(A)  Gi/lv.  Jfiwclfin,  25  Ch.  D.  707, 
53  L.  J.,  Cli.  C17;"  50  L.  T.  490;  32 
W.R.393:  Gibbings  \.Stronfj{C.h.), 


26  Ch.  D.  66 ;  50  L.  T.  578  ;  32  VV. 
K.  757. 

Vi)  See  Merccron  v.  Miekle,  2  Now 
Rep.  509.  See  Ferry  v.  Fisher,  6 
East,  519;  Tidd.  9th  ed.  94. 

(A)  See  Doc  v.  Bransnm,  6  Dowl. 
490. 

II)  BUI  v.  Mills,  2  Dowl.  696. 

(in)  Jlrii/lci/  V.  Thompson,  2  Dowl. 
655  ;  4  Tyr.955  ;  2  C.  &  M.  073. 

(n)  Buckler  v.  liowhngs,  3  B.  k  V. 
111. 

(i/)  See  Iitrr'niO>i\.Wulltiiyhtjruu(iii, 
6  l)owl.  50i. 

(/))  See  ante,  p.  281. 
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p.  281).    If  the  defendant  relies  upon  what  fonnerly  would  have     Chap.  XX. 

been  an  equitable  defence  {cp.  Judicature  Act,  1873,  «.  24,  eub-s.  2),  

ho  may  plead  it,   but  must  do  so  in  as  concise  a  manner  as 
possible  {(]). 

Every  defence  upon  which  the  defendant  relies  must  be  distinctly 
raised  in  his  pleading  {Ord.  XIX,  r.  15,  ante,  p.  2S2),  The  Statutes 
of  Limitation,  or  a  release,  must  be  specifically  pleaded  {Id.),  and 
so  must  the  Statute  of  Frauds,  or  facts  impugning  the  legality, 
validity,  or  sufficiency  of  any  contract  sot  up  by  the  plaintiff 
[Ord.  XIX.  r.  20;  see  cases  cited  ante,  p.  284).  The  defendant 
may  set  up  any  number  of  defences,  whether  consistent  or  incon- 
sistent (r),  and  either  coujointlj'^  or  in  the  alternative;  but  if  he 
does  so,  he  must  state  them  as  far  as  possible  separately  and  dis- 
tinctly {Ord.  XX.  r.  7,  supra,  p.  292). 

All  the  facts  stated  by  the  plaintiif,  of  which  the  defendant  does  Traversea. 
not  admit  the  trutli,  must  be  traversed  or  stated  to  be  not  ad- 
mitted {Ord.  XIX.  r.  13;  see  ante,  p.  284,  where  the  cases  are 
collected) ;  but  facts  should  not  bo  traversed  unnecessarily,  because, 
by  Ord.  XXI.  r.  9,  "Where  the  Court  or  a  judge  shall  be  of 
opinion  that  any  allegations  of  fact  denied  or  not  admitted  by  the 
defence  ought  to  have  been  admitted,  the  Court  or  judge  may  make 
such  order  as  shall  bo  just  with  respect  to  any  extra  costs  oc- 
casioned by  their  having  been  denied  or  not  admitted  "  (s). 

Denials  of  facts  must  be  specific,  and  not  general,  and  must 
answer  the  point  of  substance,  and  not  evasively,  so  that  a  fair 
and  substantial  answer  may  be  given.  In  addition  to  the  general 
rules  on  this  subject,  Ord.  XLX,  rr.  13,  19  {((ntc,  pp.  283,  284, 
where  tho  cases  are  collected  and  cited),  it  is  -ipecially  provided 
by  Ord.  XIX.  r.  17,  that  "It  shall  not  be  sufficient  for  a  defen- 
dant in  his  statement  of  defence  to  deny  generally  tho  grounds 
alleged  by  tho  statement  of  claim,  or  for  a  plaintiff  in  his  reply  to 
deny  generally  the  grounds  alleged  in  a  defence  by  way  of  counter- 
claim, but  each  party  must  deal  specijically  with  each  allegation  of 
fact  of  which  ho  does  not  admit  the  truth,  except  damages."  {See 
the  cases  ante,  p.  283.)  It  does  not  appear  easy  to  reconcile  this 
rule  with  some  of  the  forms  given  in  tho  Appendix,  and  par- 
ticularly that  in  App.  D.  s.  G,  r.  1. 

If  tho  defendant  denies  a  statement  collectively  and  generally, 
and  then  afterwards  traverses  a  particular  fact  involved  in  that 
statement,  he  will  be  confined  to  his  particular  denial  at  tho 
trial  (<)• 

I'oints  of  law  may  now  bo  raised  in  tho  defence.  (See  Ord. 
AAT.,  joos<,  p.  324.) 

As  to  the  mode  of  pleading  particular  facts  specially  provided  for 
by  the  rules,  see  ante,  p.  285. 

Tho  right  of  the  plaintiff  to  sue  in  a  representative  or  other  Alleged 
capacity,   or   tho  alleged  constitution  of  any  partnership  firm,  capacity. 
must  be  denied  specifically,   if  at  all.     {Ord.   XXI,  r.  5,   ante, 
p.  284.) 


fiii  m 


(<])  map  V.  Morris,  2  Q.  B.  J).  630. 

()•)  Bcrdan  v.  Greenwood,  3  Ex.  D. 
251 ;  see  per  J/fftvii/fr,  L.  J.,at  p.  255; 
Uaukcsleij  v.  Bradshaiv,  5  Q.  B.  D. 
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{s)  Cp.  Lee  Canurvaney  Board  v. 
Button,  12  Ch.  D.  383. 

(0  CoUctte  V.  Goode,  7  Ch.  D.  843. 
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Liquidated 
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300  The  Defence. 

By  Ord.  XXI.  r.  1,  "In  actions  for  a  debt  or  liquidated 
demand  in  money  comprised  in  Ord.  III.  r.  6,  a  mere  denial  of 
the  debt  shall  bo  inadmissible," 

A  paragraph  therefore  stating  that  the  defendants  deny  that 
they  are  indebted  to  the  plaintiffs  in  any  sum  of  money  whutovor, 
was  ordered  to  bo  amended  (it). 

By  Ord.  X^i.1.  r.  2,  "In  actions  upon  bills  of  exchange,  pro- 
missory notes  or  cheques,  a  defence  in  denial  must  deny  sonio 
matter  of  fact;  e,  7.,  the  drawing,  making,  endorsing,  accepting, 
presenting,  or  notice  of  dishonour  of  tho  bill  or  note." 

By  Ord.  XXI,  r.  3,  "  In  actions  comprised  in  Ord.  III.  r.  (!, 
classes  (A)  and  (B),  a  defence  in  denial  must  deny  such  matters  of 
fact,  from  which  the  liability  of  the  defendant  is  alleged  to  arise,  as 
are  disputed;  €.</.,  in  actions  for  goods  bargained  and  sold,  or 
sold  and  delivered,  the  defence  must  deny  the  order  or  contract, 
the  delivery,  or  the  amount  claimed ;  in  an  action  for  money  had 
and  received,  it  must  deny  the  receipt  of  the  money,  or  tho  exist- 
ence of  those  facts  which  are  alleged  to  make  such  receipt  by  the 
defendant  a  receipt  to  tho  use  of  the  plaintiff'," 

Damages.  By  I'id.  XXI.  r.  4,  "  No  denial  or  defence  shall  bo  necessary  as 

to  damages  claimed  or  their  amount ;  but  they  shall  be  deemed  to 
be  put  in  issue  in  all  cases,  unless  expressjy  admitted." 

Abatement.  No    plea  can  be  pleaded  in   abatement.      {Ord.  XXI.  r.  20, 

ante,  p,  285.) 

Payment  into        As  to  pleading  payment  of  money  into  Court,  see  post,  Cli.  XXiX. 

Court.  "  Payment  of  Monty  into  Court." 

Land.  As  to  the  defence  in  an  action  for  tho  recovery  of  land    -. ,  post 

Ch.  CVL,"  Recovery  of  Land." 

Not  guilty  by        Not  Oiiilty  hy  Stntide.l—By  Ord.  XXI.  r.  19,  "In  every  case  in 
statute.  which  a  party  shall  plead  tho  general  issue,  intending  to  give  the 

special  matter  in  evidence  by  virtue  of  an  Act  of  Parliament,  hi; 
shall  insert  in  tho  margin  of  his  i)leading  the  words  "  by  statute," 
together  with  the  year  of  the  reign  in  which  tho  Act  of  Parliament 
on  which  ho  relies  was  passed,  and  also  the  chapter  and  section  of 
such  Act,  and  shall  specify  whether  such  Act  is  public  or  otherwise ; 
otherwise  such  defence  sliall  bo  taken  not  to  have  been  pleaded  hy 
virtue  of  any  Act  of  Parliament." 

The  defendant  may  still  plead  not  guiltj'  by  statute,  but  cannot 
plead  any  other  defence  together  v,  ith  it,  without  leave. 

By  n.  of  S.  C,  Ord.  XIX.  r.  12,  "Nothing  in  these  Eules  con- 
tained shall  affect  the  right  of  anj'  defendant  to  plea  I  not  guilty  by 
statute.  And  every  defence  of  not  guilty  by  statute  shall  have  the 
same  effect  as  a  plea  of  not  guilty  by  statute  has  heretofore  had. 
But  if  the  defendant  so  plead  he  shall  not  plead  any  other  dofonco 
to  tho  same  cause  of  action  without  the  leave  of  the  C^'' 
judge." 

Leave  to  plead  not  guilty  by  statute,  together  with  other  ''<)ibU:"~s, 
may  be  obtained  on  a  summons  before  a  master. 

Further  time.        Further  Time  to  deliver  Defece.']—li{nrthev  time  to  j.'oad  become 
necessarj',  the  defendant  should,  in  the  first  instance,  apply  for 


((/)  Copleij  V.  Jackson,  W.  N.  1884,  39 ;  Bitt.  Ch.  Caa.  165. 


Leave  to 
plead  together 
with  other 
defences. 


Further  Time  to  deliver. 

n  written  consent  to  his  having  it  under  Ord.  LXIV.  r.  8  {post, 
rh  rXX  V )  If  this  be  refused,  he  may  obtain  it  by  a  master  s  order 
^n  a  summons,  if  the  master,  in  his  discretion,  think  it  reasonable 
ba?ft  sSd  bo  granted  {see  Ord,  LXIV.  r  9  lOrd.LXV  r  27 
.hy'l-i)  i'ormorlv  when  the  time  was  extended  the  defendant 
S'ht  haVo  demurred  within  the  extended  time  {x).  Where  a  de- 
fondant  has  taKen  out  a  summons  for  further  time  to  deliver  his 
lefonce,  returnable  before  tlio  time  for  pleading  has  expired,  which 
is  dismissed  after  his  time  for  pleading  has  expired,  ho  is  in  general 
entitled  to  the  remainder  of  that  dav  to  deliver  his  defence  {y). 

{ ''iro  should  be  taken  that  the  summons  be  returnable  at  or  before 
the  time  at  which  plain tiif  is  at  liberty  to  sign  judgment,  or  other- 
Sse  proceed  for  want  of  a  defence;  otherwise  it  will  not  stay  the 
Xintiff's  proceeding  (z).  But  if  plaintilf,  in  a  case  where  ho  is 
entitled  to  sign  judgment,  does  not  do  so  before  such  sumnions  is 
returnable,  he  cannot  sign  it  afterwards,  it  being  a  rule,  that  if  the 
^ummons  be  returnable  before  judgment  is  signed,  it  prevents 
nlaintiff  from  afterwards  Bigning  it  until  the  summons  is  disposed 
nf  (,,]  The  sui-imons  stavs  the  si-ning  of  j  udgmont  tor  delault  ot 
n  defence  if  it  is  returnable  at  or  before  the  time  the  judgment- 
oflicp  opens  on  the  day  after  the  time  for  pleading  expires  {h).  It 
rannot  regularly  bo  made  returnable  before  the  usual  time,  with- 
out express  sanction ;  but  if  it  be  made  so  returnable,  it  operates  as 

*  The  time  to  bo  given  is  entirely  in  the  discretion  of  the  master. 
Tu  ordinary  cases,  a  month  is  the  extreme  limit ;  but,  underspecial 
c  rcumstances,  an  order  might  be  obtained  for  a  longer  period  ^rZ) 
Where  a  plaintiff ,  indicted  for  a  felony,  sued  for  money  surmised 
to  bo  the  produce  of  the  felony,  the  Court  gave  defendant  time  to 
nlead  until  a  month  after  the  trial  of  the  indictment  (e)  But  the 
Tourt  refused  to  grant  an  indefinite  time  to  plead  on  the  ground 
that  defendant  could  not  safely  plead  till  a  rule  pending  in  another 
Court  and  involving  the  same  matter  of  defence,  was  determined, 
thou4  they  granted  time  to  plead  until  a  day  fixed  (/).  And  in  an 
action  bv  a  common  informer  to  recover  penalties  under  an  Act  of 
Parliament,  the  Court  refused  to  give  defendant  time  to  plead  until 
a  certain  day,  upon  a  suggestion,  that  an  Act  was  expected  to  pass 
hi  the  interim  that  would  have  the  effect  of  relieving  defendant 

^'Ts  toX  modrof  reckoning  the  further  time  to  plead:  if  it  be  a 
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Summons  for, 
when  a  stay  of 
proceedings. 


.  it 

1  ■:! 


i    : 

} 

) 

What  time 
given. 


The  time  how 
reckoned. 


{x)  Eodges  v.  EocJf/es,  2  Ch.  D. 

("»)  See  Evaus  v.  Senior,  4  Exch. 
818 ;  1  L.,  M.  &  P.  170  :  Mcngcns  v. 
rtrni,  15  M.  &  AV.  537.     ,      ^ 

(,-)■  Otthcell  V.  D'Acth,  Banies, 
254  i  Say.  165:  Ca.  Tr.,  C.  B.  137, 
142.  And  see  Barnes,  22.J ;  Ca.  Pr., 
C  B.  114:  Barnett  v.  Newton,  \ 
Chit.  Hop.  689:  Cahc  v.  Lord  Lijttle- 
ton,  2  W.  Bl.  954:  Cumber  lege  v. 
Crtc/tr,  6  M.  &  Gr.  748. 

(a)  Morns  v.  Jinn/,  2  B.  &  Aid. 
355 ;  1  Chit.  Rep.  93 :  Abernethy  v. 
Pntnn,  6  Sc.  586. 


(A)  Wells  V.  !<tcr(t,  2  Dowl.  447: 
Spenceky  v.  Shouls,  5  Dowl.  562: 
Burton  v.  Warren,  14  L.  J.,  Q.  B. 
312. 

(c)  Bi/les  V.  Waller,  5  Dowl.  232. 

(rf)  Whilter  V.  Cazalet,  2  T.  R. 
683  :  Ifi(nt  v.  Barclay,  3  Dowl.  646  ; 
1  Hodges,  103. 

(,.)  l)eakin  v.  Praed,  4  Taunt.  825. 
And  see  Sib.wi  v.  Nivbi,  Barnes,  224. 

(  f)  Clarke  v.  AUnutt  (or  Allbut), 
1  Gale,  353  ;  4  Dowl.  684 ;  1  T.  &  G. 

\(l)  Grant  qui  tarn  v.  Eidley,  6  Sc. 
N.  U.  176. 
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Judgment 
aftei'  time     ^ 
given. 


When?  siim- 
mons  ior  time 
to  plead  dis- 
missed. 

Upon  what 
teiTOS,  and 
their  conse- 
qtiences  in 
general. 


The  Defence, 

month,  it  is  to  bo  considerfid  a  calendar  month  (P 
13  ^ivon,  iinloss  it  bo  otiiirwiso  clearly  exprosso,!,  it  is  re 
exclusive  of  tiio  first  day,  but  inclusive  o?  tho  last  li\     If  a  nu- 
of  dear  days  arc  given,  the  time  is  roekoT.Pf]  exclusive  l>othoi' 
first  and  last  days  /o.     If  oi^'y  one  days  11;,,,  bo  given  dcfo,  d^nf 
has  the  whole  of  the  next  d.;.  to  pllv]  ,o  (/l-).   ^It'  the  oiV  J    ' 
obtained  on  a  day  prior  to  Iho  time  whicii  defendant  ori°i"a  v  o 
by  a  prior  ordei%  had  to  plead  in,  and  is  not  ior  "  larthrr '^ti    ,.'  il 
p  ead,  the  time  liimtod  by  the  la.t,  ,rder  begius  to  ,  an  tV ')ni        d  * ! 
of  that  order,  and  not  from  tho  expiration  of  ti:e  <  r.-^nnal  f  u,; 
allaw,>d  for  pleadin,,,.,  nor,  in  tho  case  of  aprior  order  for  rime  iW 
tae  exi  vianon  of  that  order  (/).     Where  plaintiff  obtain  ™°',; 
toanio  J  h,B.t:temoutof  .laim,  and  defendant  at  the  same  tin  o 
obtains  n.  ,  -ior  ^or  t  mo  to  a.diver  his  defence,  that  time   mist  1 
calculated  irora  Mo  tune  that  plaintiff  amends,  and  not  fm    t  n 
date  of  tl«, ....  ...  fov  tiine,  although  the  latter  order  d  ..  s  no    rofV 

to  he  former  (,-•.  .  If  ti.9  time  given  does  not  expire  ?;.y;„e  the  Lo  ^ 
\a.uti.n  .  evv^arianl,  IS  er,titled  to  the  whole  of  the  time  f„r  plead  n^ 
«,jer  2.1111  October  that  he  had  at  the  commencement  ,vr  rfi  T!^: 
\acution(.«j.  And  where  defendant,  on  5th  Soptombrr  o  tii  .'d 
a  month's  tuvther  time  to  plead,  taking  short  notice  of  t  :  £ 
first  sittings  in  term,  it  was  held,  nevertheless,  that  the  calari^ol 
l>me  did  not  commence  till  after  24th  October  (o).  ^"l^Jgea 

wli;  1.  fl??"''*  '^''  ■""*  '^f'y'"'  ^'^  ^^f^'i^^  on  or  before  the  day  on 
which  the  time  expires,  plaintiff  may,  in  a  case  where  he  is  eatitl" 

of  he  iol  r-'"*'  f  '"  ^^*^^'  opening  of  the  office  on  the  mo  Si 
of  the  following  day,  unless  in  the  meantime,  and  before  thn 
signing  of  It,  defendant  has  delivered  his  defence    p)  ° 

Whore  a  summons  for  further  time  to  deliver  a  defence  is  di. 
missed,  after  the  time  for  doing  so  has  expired,  defendant  Lentitfi 

S  pkad'Sr  ^^'  "^"'^  ""^'"^  '^"  '''°'°'""'  ^'  "^^^ 

The  order  is  usually  drawn  up  upon  the  terms  of  defendant 
"takvn;  short  notKC  of  trial  {or  inquiry)  if  necessary  "  (rlwSn 
an  order  IS  drawn  up  on  what  are  technicallv  called  "the  S 
dT^  'S  fT^'  "'°'?  *"'•'?'  (^)-  Sometimes  the  order  re  miro  E 
defendant  to  take  such  notice  of  trial  as  plaintiff  can  give     Whcro 


cii 


(h)  Ord.  LXIV.  r.  1. 

,  ^  ,•  ^r^  ^'"^  ^'.fl"  V.  Titc/icr, 
c5°^^:'  ^\^'  "*'''=  ^^^PWnlY.  Smith, 
8  Taunt.  .592;  2  Moore,  C95 :  PeppercU 
V.  liurrell,  2  Dowl.  674.  When  less 
than  six  days  given,  Sunday,  &c.  are 

ch  cxxv^'  ^'^-  ^^^^-  '■•  ^'  P"''' 

(A)  See,  however,  LiJIin  v.  Pitcher, 

1  Dowl.,  N.  S.  767,  pc;    'oleridqe,  J, 
{I)  Lane  v.  J'arsoiii   ,'■     '"ue,  N.  C 

264  ;  5  Dowl.  369:  Sii.      ,-  v   Cooper, 

2  Sc.  840 ;  1  Hodges,  4.^  -..  In  Aspina'l 
v.  lamith,  8  Taunt.  592,  defendant 
had  four  days  to  plead  after  delivery 
of  particuliirs.  aud  there  the  cnse 
W'-'Li'd  be  different. 

(«*)  Davies  v.  Stanley,  8  Dowl.  433. 


{n)  Trinder  v.  Smedlcij, 
01  :  lyUson  v.  Bradslockc, 
416.  ' 

_(o)  Le  Fevre  v.  Molyncux,  6  Dowl 

{p)  Post,  p.  328. 

(?)  F.vauH  V.  Senior,  4  F 
L.,  M.  &  P.  170;  19  L.  7 
Men  gens  v.  Perry,  15  M.  • 
See  JJarrington  v.  I'rice,  ■;  ' 
per  Cresstvell,  J. 

('•)  1    Sellon,   30 
notice  of  trial,  see  ■       i  \ 

(*■)  Tidd's  Tract,  -'l;    1 

307:  llreltargh  v.  j\<!ri',.> 

&  Y.  106:  Russell  y.  /.-,„,■; 

M   181 :   iraring  v.  i,  :,-V  J  i 

Clulee  V.  Bradley,  13  0.  > 

L.  J.,  C.  F.  38. 


3  Dowl. 
2  Dowl. 
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1  short 
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Further  Time  to  deliver. 

tho  term  as  to  taking  short  notice  of  trial  is  impos,d  the'words 
;.,    necessary  '  are  usually  udded ;  but,  notwithsta.u.iag  thirtho 
judges  will  not  generally  inquire  strictly  into  whether  slTort  notice 
IS  really  necessary  or  not(0;  and  the  plaintiff  is  entitled  to  gUe 
such  not  CO  If  ho  cannot,  using  reasonable  diligence,  give  fuU 
notice,  although  the  regular  course  of  pleading  is  not  such  as  to 
.endcr  short  notice  ncccssar,,  [n).     It  i's  entirely  d  scret  o  ,rv  to 
impose  these  terms  or  not ;  and  they  are  consequently  imp  °"  1  Jnlv 
in  cases  where  the  master  thinks  it  reasonable  that  p  aiutff  .liouM 
not  experience  any  luconTonienco  or  injury,  otherwiso  lil-oN    !« 
ar  so    o  him  from  the  indulgence  thus  granVed  to  SiS^    U 
detendant  be  an  executor  or  administrator,  the  master  may  also 
order  that  he  shall  not  plead  any  judgment  which  may  be^bfained 
againsthimsince   hetimo  for  pleading  expired  (x).     It  L  also  not 
unusual,  on  granting  further  time,  to  plead  jus    iefore  the  Lonl 
\acation,  to  preclude  defendant  fro.n  taking  advantage  of  thf 
rule  (..restraining  pleadings  being  delivered  in  the  vaca  ion  and  tS 
order  that  tho  pleadings  may  bo  delivered    during  sucl    time 
An  application  to  compel  plaintiff  to  give  security  forcosts    on 
the  ground  of  his  residing  out  of  the  jurisdiction  of  the  GW 
maybe  made  after  an  order  for  time  to  deliver  defence  on  the 
usual  terms  {z).    It  may  bo  added,  that,  after  serving  th^  order 
defendant  cannot  abandon  it,  but  must  abide  by  its  terls  («)  ' 

Anorderfor  time  to  deliver  a  defence  "  peremptor^''  does  not 
preclude  defendant  from  again  applying  by  summons^for  further 
time(i);  but  m  most  cases  further  time  would  be  refused 
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m  otners  ne  may  set  down  tho  action  on  motion  for  iudlment     In  'I'^f"'"!*  in 
some  cases  also  it  will  be  seen  that  a  defence  de  iverod  mxv  bo  I'^l'^'^""^ 
treated  as  a  nulhty,  and  proceedings  taken  as  if  no  s  Jch  staSent  '^'^'^"'^'^• 
had  been  delivered;  but  a  defence  delivered  after  the  t  me    bSt 
before  judgment  is  actuaUy  signed,  cannot  be  treated  as  a  nulSy  (c). 

Withdraioing  Defence. ]-Leave  to  withdraw  a  defence  will    in  Witi,^       • 
general,  bo  granted  upon  such  terms  as  to  costs  and  otherw  se  as  le £      "^ 
the  master  may  deem  fit  {see  post,   Ch.  XXVIII).     It  X  be 
granted,  m  order  that  defendant  may  pay  money  inti  Court^S^ 

Amending  and  striking  out  Statement  of  Defence.^-See  post,  p.  315.  Amendment 

and  striking 
out  of  state- 
ment of 


(0  See  Drake  v.  Pickford,  15  M.  & 
W.  607  :  Flowers  v.  Welch,  23  L.  J.. 
Exch.  7. 

(h)  Pretty  v.  Nauscawen,  L.  B.,  9 
Ex.  42.  ' 

{^)Anon^,  8  Mod.  308:  Hughes 
V.  Pdktt...  Barnes,  330. 

(y)  Aate,  p.  280. 

(«)  Lowlmg  V.  Barman,  6  M.  & 
W.  131;  8Dowl.  16,5. 

W  Ortjlin  V.  Lickimon,  7  Dowl. 
880. 

(A)  BetKley  v.  Bailey,  16  M.  &  W. 


68. 

(c)  See  the  oases  cited,  ante,  p.  298, 

(d)  Tarlton  v.  Wragg,  2  Str.  1271  • 
Devaynes  y.  Boys,  7  Taunt.  33;  2 
NaTBhm -.Mworthy  v.  C'oweli,  6 
Moo.  49.> :  Price  v.  Severn,  7  Biig. 
1  ht"  ^o^o*  "-llawkins,  7  Taunt.  278; 
1  Moo.  28:  Lato  v.  Law,  2  Str.  900.' 
Martmdale  v.  Galloway,  Barnes,  330: 
Cox  V.  Poll,  2  Wils.  253 :  Mucker  v. 
nannay,^T.U.  124:  Maddocks  v. 
Eolmes,  1  B.  &  P.  228. 
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CHAPTER  XXI. 

COUNTER- CLAIM  AND  SET-OFF. 
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Sect.  1. — In  ordinary  Cases. 
PaetIV.       Under  sect.  24    sub-sect.  3  of  the  Judicature  Ad,  1873  and  f>,„ 
-  Rules  of  Court,  the  defendant  may  set  up,  by  v^^ylilA^^ 
counter-claim,  any  claim  which  ho  may  have  a^ahist  th«  ,  l      .■! 

^'%  "I  "^  V^%?^'^^"f«  t%-1'-  wi?h"a1hhVp  rt"'£f 
beet.  2,  p.  J()<  .  It  the  plamtitf  is  not  involved  in  tl, .  ,1  •  ' 
against  the  third  party,  it  cannot  be  raised  bTcoS  er^ch  m  l"'^ 
it.it  consists  of  a  claim  to  contribution  or  indemni  v  it  n^  f 
raised  so  as  to  decide  the  question  once  for  all  bv  a  not  L  '^  i'^'' 
Ord.  XVI,r4H  et  seq.  i^s.l  post,  Ch.  AyW//.^  L  X"J± 

By  the  Judicature  Act,  1873,  sect.  24,  sub-s.ct  3,  "  The  said  f   ,  f 
respectively  and  every  judge  thereof,  shall  have  powe?  0  gra„t  £ 
any  defendant  m  respect  of  any  equitable  estate,  orTight  fr  1  " 
matter  of  equity,  and  also  in  respect  of  any  Ickl  estato    Zhl 
title  claimed  or  asserted  by  him,  ^all  such  relief  against  anVlSih^' 
or  petitioner  as  such  defendant  shall  have  properly  claimed  bhk 
pleading,  and  as   he  said  Courts  respectively,  oV  any  juK  ho reo 
might  have  granted  in  any  suit  instituted  for  thatVurpose  t  S 
same  delendant  against  the  same  plaintiff  or  petitioner    an    at 
all  such  rehef  relatmg  to  or  connected  tuith  the  oriainalmbiedJih 
cause  or  matter,  and  in  like  manner  claimed  against  ant  t 

who  shall  have  been  duly  served  with  notice  in  writin-  of  sue h 
claim  pursuant  to  any  Rule  of  Court  or  any  Order  of  the^'Comt  n 
might  properly  have  been  granted  against  such  person  if  Zi? 
been  made  a  defendant  to  a  cause  Suly  instlhS  by  the  sam 
defendant  for  the  like  purpose ;  and  everv  nerson  sorZl  ^f  1, 
such  notice  shall  thence^rlh  b^  deemed  i^  pS^to  Inch  !  Se  0? 
matter,  with  the  same  rights  in  respect  of  his  defence  against  s'lS 
def^dant!"  ^"  ^"^  ^''''  '"'^  '^^'^  ^^  *^«  ordinary  ^'by  sudi 
15y  Ord.  XIX.  r.  3,  "A  defendant  in  an  action  mav  set  off  or 
set  up  by  way  of  counter-claim  against  the  claims  oT  the  plaintiff 
any  right  or  claim,  whether  such  sut-olr  or  counter-claim  S  n 
damages  or  not.  and  such  set-off  or  counter-claim  shall  have  the 
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eamo  effect  as  a  croi33-action  (a),  so  as  to  enable  the  Court  to  pro-    Chap.  XXI. 

nounco  a  fiual  jndgmout  iu  tno  same  action,  both  on  the  original    

and  on  the  cross  claim.  But  tho  Court  or  a  judge  may,  on  the 
application  of  tho  plaintiff  bufuro  trial,  if  in  tho  o^jiniou  of  tho 
Court  or  judge  such  sot-off  or  counter-claim  cannot  bo  couveniontly 
disposed  of  in  tho  ponding  action,  or  ought  not  to  bo  allowed, 
refuse  permission  +0  tho  defendant  to  avail  himself  thereof." 

A  counter-claim  must  claim  relief  against  tho  plaintiff,  and  ho  When  ad- 
must  bo  a  party  to  it  (i).  It  is  not  sufhciont  if  it  only  claims  missiblo. 
rulief  against  him  in  one  of  two  inconsistent  alternatives  (c).  In 
cases  whore  tho  relief  claimed  by  tho  defendant  is  not  claimed 
against  the  plaintiff,  a  notice  under  Ord.  XVI.  rr,  48  et  aeq.,  is  tho 
only  mode  of  procedure  {d).  When  two  or  more  plaintiffs  sue  for  a 
joint  claim,  it  has  been  hold  that  the  defendant  may  sot  up  a 
sepiuato  counter-claim  against  each  or  cither  of  them  (e).  But 
goveral  claims  cannot  be  set  0//' against  a  joint  liability  (y). 

Under  tho  above  rule  tho  dut'endaut  may  sot  u]i  by' way  of  set-off 
or  couuter-claim  any  claim,  li(juidatod  or  otherwise,  which  ho  may 
have  against  thr  plaintiff'  which  is  not  so  incongruous  as  to  bo 
incapable  of  beiiig  conveniently  tried  together  with  the  original 
claim (.'/).  It  is  not  neccssarij  m  this  case  that  tho  claim  of  tho 
defendant  should  bo  connected  with  that  of  tho  plaintiff  (//).  Nor 
is  it  essential  that  tho  amount  claimed  by  the  counter-claim  should 
equal  that  claimed  by  tho  plaintiff'  (?').  The  power  to  set  up  a 
counter-claim  creat(;s  no  new  rights.  It  docs  not  enable  a  de- 
fendant to  countor-clahn  iu  respect  of  a  matter  which  would  not 
form  a  cause  of  action  {k).  A  claim  which  could  not  have  been  set 
off  under  the  Statute  of  Sot-ot¥  (2  Geo.  2,  c.  22,  s.  13),  and  in 
respect  of  which  tho  Court  of  Chancery  would  have  restrained  any 
action  at  law,  cannot  be  set  up  as  a  counter-claim  (/), 

A  defendant  in  an  actnm  for  calls  by  a  company  which  is  being 
wound  up,  cannot  set  up  a  counter-claim  for  debt  or  damages  duo 
to  him  from  tho  company  (m). 
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(a)  The  words  iu  tho  former  rule 
were  "shall  have  the  same  effect  as  a 
statement  of  cUiim  m  a  cross  action." 

(4)  Harris  v.  Oumbk,  G  Ch.  D. 
748 :  Fimms  v.  Booth,  4  Ch.  D.  580 : 
Timer  v.  Hcdncsford  Gas  ('0.,  3  Ex. 
D.  145:  Shepha'rd  v.  Beane,  2  Ch. 
D,  223. 

((■)  FA-ans  V.  Buck,  4  Ch.  D.  432. 

(it)  Centred  African  Trading  Co., 
Ltd.  V.  Grove,  40  L.  T.  540  (C.  A.). 

(e)  Manch.  Nhcf.  and  Line.  It.  Co. 
and  L.  S;  N.  /K.  R.  Go.  v.  Brooks, 
2  Ex.  D.  243. 

(/■)  Re  Exchange  Bankina  <  ■■.  i6 
L.  T.  474.  See'Lindlcy,  --<  (J., 
507  ot  seq.  But  in  Eyre  v.  I.'oring, 
W.  N.  188-4,  68 ;  Bitt.  Ch.  Cas.  146, 
where  tho  defendant  setup  a  counter- 
claim in  respect  of  a  debt  duo  to  him 
by  the  plaintiff,  jointly  with  another 
liersou,  without  joining  th  latter, 
Ftdd,  J.,  refused  to  order  bj   i  to  be 
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joined  without  tho  defendant's  con- 
sent or  to  exclude  the  coimtcr-claim. 

(y)  Per  Archibald,  J.,  Bartholo- 
mew V.  Jiawliiiffs,  \V.  N.  187G,  56. 

(A)  Gra,/  V.  ircdb,  21  Ch.  D.  802 ; 
61  L.  J.,  Ch.  815:  Qniii  v.  llcssion, 
40  L.  T.  70,  Ir.  Ex.  D. 

(i)  Mostijn  V.  West  Mosti/n  Coal 
and  Iron  Co.,  1  C.  P.  D.  145 ;  34  L. 
T.  325. 

(k)  Fellas  V.  Neptune  Marine  Ins. 
Co.,  5  C.  P.  D.  35  (C.  A.) :  Birminq- 
ham  Estates  Co.  v.  Smith,  13  Ch.  D. 
506  :  Gathereole  v.  Smith,  7  Q.  B.  D. 
626 ;  50  L.  J.,  Q.  B.  680;  45  L.  T. 
106. 

(0  Newell  V.  National  Provincial 
Bank  of  England,  1  C.  P.  D.  496 ; 
34  L.  T.  533. 

(«)  Government  Security  Fnvest- 
munt  Co,  V.  Dcmpscy,  50  L.  J.,  Q.  B. 
199.  Sco  Mersey  Steel  and  Iron  Co. 
V.  Nayler,  9  App.  Cas.  434 ;  32  W. 
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Paut IV. 

Where  i)lain- 
tiff  misjuiucd, 


FoiTO  of,  &c. 


Vounter-chiim  and  Set-off. 

(lofonJiint  hiis  sot  111)  II  cmiutor.  ' ,:.  ^^"  l"i""i  ir,  anil  n 

ljnditthoroon>yJal,Hsi:C;us.et.offorco^ 

tho  parties  other  than  tl.o  c.-plaintitf  so  joi.io.l,  not  v  H  sf  ,m 

tho^^,Haaor  of  such  phunL.  ..  .ny  VoccicHil^tl^lS 

Usolf  a  spocifk.  shitom..nt  of  ui^'l^^'^^^'Ci^^^^S.ZtZr 
as  ontithiig  him  to  tho  roliof  or  v,.mo,lv  whieli  lio  chi  ns  n 

not  sufficiont  tliat  the  facts  anj)car  in  the  "t  i  on>o,,t  nl  .l  V'  ^^  \' 
but  If  .ncli  of  the  f.i.ts  stat.J  in  thJ  dJlS.;;?1  s"  c  l^^  !  I^f ^' 
on  as  supporting  his  couiHorcluim  are  HnlFiciontlv  i  o     h       '  '? 

The  requireinonta  of  O/v?.    .\7A'.   r    11 
attenaed  to  in  framing  tho  pleudin-. 

S  D    plan.:  ■  ..ml    V'"\t"do  '     I'Tf  "'*'";-  ""'^  ^^^t-'" 
except  In  tho  c./"under  a./' AA/  ?  H^w^t"  l^r'",    ^"' 

cau^sof  -nrpIuinMoLS^d'^JSnsS'."::'^^^  " 

be  stat^d'aJ'ira  •foment'':        ,?''  af  rwhicw'''"  ''°"^' 
which  may  be  used,  see  ante,  j       ,4  "^^'"^  ^''^ 


{ante, 


280)  must  bo 
li. 


iito  lorius 


E.  989  I  /«  re  Milan  Tramways  Co. 

50L.  T.  545;  32  W.  E.  601. 

(>i)  Compton  V.  Presto)!,  21  Ch.  B 

Ch  CVI.^""^"  ^''-  ^«'^-  ««°  post. 
^y)  <lrou:e  v.  Barnicott,  G  Ch.  D 
'■^r ,•;  JioUowu'j  V.  i  (/;/t,  25  W.  It  (j'-'T  • 
MUlinan  v.  Mai/htw,  24 W.  R.  485 


(P)  Id. 

(?)  Jiirmhif/ham  Estates  Co.  v. 
*/««/(,  13  Ch.  D.  506  ;  42  L.  T  111  • 
Iknlww  V.  Uiv,  13  Ch.  I).  u,J3;  12 

D  M6  ^*  ■  "^'"  ^"  -''""*'■*'"''  '  *-'^'' 
(r)  /fM  V.  Patterson,  aupia. 
(«)  Per    <;>««««,   J.,    /rtVA^/ws    v. 

Wrvjht,  W.  N.  1875,  232. 


lin'iifjliif/  in  Third  Party, 

Tho  flofondant  may  sot  up  a  couiilc'i-elaim  arising  aftpr  action 
brmifjlit,  and  roliof  may  bo  prrantcrl  to  liini  in  ro^ppct  of  it  {(). 

A  coiintcrcluim  ariHinj?  altiT  action  Lron^lit  must  bo  pliTidcrl  as 
so  aiising  {see  post,  p.  ill'l)).  ho  tliat  tho  plaintiff  may  bo  ublo  to 
toiit'iisti  it,  _ 

Tho  phiintiff  may  countorchiini  to  a  counterclaim,  that  is  to  Ray, 
ho  may  in  liis  rejjly  to  a  countorclaim  net  up  a  ( auso  of  action 
aii-inj;  after  action  broufjlit,  in  rcHi)ect  of  tlio  samo  transaction  aa 
thiit  out  of  which  tlio  ilofendant's  countorclaim  arises  (»). 

By  A*,  of  ,S.  a.,  Orel.  XXL  r.  Ki,  "  If,  in  any  easo  in  wbicli 
the  lie  fondant  sots  up  a  counterclaim,  tho  action  of  tin-  plaintitt' 
id  stayed,  discontinued  or  disuii.^^i.'d,  tho  coi  urclaim  may  uovor- 
thclotfs  be  proceeded  witli"  (,r). 

When  a  defendant  who  has  set  up  a  countorclaim  dios,  his  ])or- 
sonal  rci'i'osontativos  if  thoy  ar.;  desirous  of  continuing'  tho  countor- 
daitn  should  ol)tain  kavo  to  do  so  ((/).  Tlio  plaintiti's  order  to 
coutinuo  tho  action  against  thorn  will  not  outitlo  them  to  continue 
the  countorclaim  (//). 

Tho  Courts  have  power  to  give  effect  to  tho  equitable  riglit<  of 
dcf'  "(lants  appearing  on  tho  dofonco,  though  not  sot  up  by  way  of 
couu.  rclaim(2). 

As  1o  the  plaintiff's  reply,  see  post,  p.  ai2. 

Sect.  2.   Where  Third  Parti/  brought  in  as  Co-defendant 
to  Counterclaim. 

Under  luo  J  idichire  Ad,  1873,  s.  24,  suh-s.  '.'>  {ante,  p.  304), 
where  tlio  defondii'  has  a  cross  claim  against  thi>  plaintilV  and  a 
third  person  conm  with  tho  subject-matter  of  the  suit,  ho  mav 

raiso  it  by  countorcia    i. 

Tho  power  to  set  up  a  counterclaim  claiming  relief  against  a  third 
person  no*  alroadv  a  party  to  the  action,  is  limited  to  cases  where 
both  (1)  tlio  relief  sought  relates  specifically  to,  or  is  connected  with, 
the  subject-matter  of  tho  action  ('0,  and '(2)  tho  roliof  sought  is 
claimed  against  the  iilaintilf  as  well  as  the  third  person  (i).  This 
power  is  a  matter  of  procedure  only  and  ( leates  no  now  rights 
iifriiinst  third  parties  which  di  I  not  previously  exist  (c). 

Tho  fact  that  tho  third  part}-  could  not  have  been  a  party  to  the 


(t)  Beillale  v.  Maitlnnd,  1"  f'h.  D. 
171;  50  L.  J.,  Ch.  101,  iV,,',  J., 
where  The  Or'ujinal  UnrtUpaid-  Cnl- 
iierit's  Co.  V.  Oiib,  >  <,'li.  D.  713, 
Jemt't,  M.  R.,  was  not  io\  lowed.  Cp. 
Etllt  V.  Munsoii,  35  L.  T.  .'i8G  (C'.  A.) : 
MfCwan  V.  Middletoii,  11  Q.  B.  D. 
4Gi  ^C.  A.). 

(«)  'J  ke  V.  Andrews,  8  Q.  B,  D. 
428:  of  L.  J.,  Q.  B.  281.  See  post, 
p.  .T.>0. 

(j)  'his  follows  il/cCrO(frt«  V.  Mid- 
Meto,  il  Q,  B.  D.  4(34  ;  52  L.  J.,  Q. 
B.  3.j.i  (C.  A.) ;  overraliug  Vavusaeur 
V.  Kri<pp,\bCh..  D.  474. 

V.7y  Atidn->   v.  Aifht.ii,   2]   Ch.  D. 

175;  51  L. J.,  Ch. 628.   i6L.T.689. 
(;)  Mostyn  v.   IFesf  Moslyn   Coal 


and  Iron  Co.,  1  C.  P.  D.  145:  I.t/rc 
V.  Hiiff/ics,  2  Oil.  1).  148 :  Jhrxlaitir  v. 
BarwUlc,  30  L.  T.  52  ;  21  W.  It.  901. 

('0  Fadwick  v.  Scutt,  2  Ch.  D.  736  : 
littrhn-  V.  Itltiibmj,  11)  Ch.  D.  473; 
51  L.  J.,  Ch.  509:  Trtknin  v.  Braii, 
45  L.  J.,  Ch.  113;  33  L.  T.  827: 
S.  C,  1  Ch.  D.  176:  (inhiy.  llcssion, 
40  L.  T.  70,  Ir.  Ex.  Div. 

(4)  i'V  ((.ssv.  i;6oC/(,4  Ch.  D.  .')86: 
Harris  . .  Gamble,  (i  Ch.  D.  7-18 : 
II'"  Iter  V.  Twiuiwi,  24  W.  K.  53G: 
litr-ns  V.  Ihick,  4  Ch.  D.  432 :  Bear 
V.  awarder,  4  Ch.  D.  470:  MeLay  v. 
Hh.'rp,  W.  N.  1877,  210,  M.  K. 

{e'j  In  re  Alilan  Tramways  Co., 
Exp.  Theys,  22  Ch.  D.  122,  Kay,  J. 
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Ari.shif,'  at'ti>r 
action  brought. 


('ountorclaim 
to  couuter- 
ctaiiu. 

EfToct  of  (lis. 
coutiiiuuuco. 


Eft'ect  of  death, 


Eipiitablo 

ri''lits. 


Eeply. 


Wlioro  third 
party  bro unlit 
m  as  co-ilot'ou- 
daut. 
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Paet IV. 


Additional 
title. 


Vounttr-claim  and  Het-of. 

__  plaintiff's  ori^ii    1  claim  is  no  objection  01)     A  thirrl  .-,.♦ 

1)0  jonjod  uKamst  whom  tlioro  is  only  a  cfa  m  fm-  nU,(  T  '*^  '""""* 

Tho  third  party  cann(,t  interro^ato  tho  oriirinal  nlnir.f.-fi'^  ^ 

notice,  under  O^TK?  r  48     """c^  "tTl^ViV/r^-'^^'i''''-'^ 
procedure  (..  f.ni.  Xri.V'o';^  't  Vv  v  •///\  ^%^'"\l"M'e; 
lonner  rulos,  it  wus  held  tir.f  thi  .,  V;         •  1 1  •      .  .•>     Und,.,-  th., 

without  ^loavo  (.):^>;:!:5  *!:;;^,  J  /  :i  Sij;;;^  I  -  J  -  ca.0  h,.  ,i,z 

against  tho  phiintill,  and  a  claim  'mi;    1  ,,'"""  ,'^'l^''*'"«i  a.s 
but  tmdor  tLe  present  ruL       wou  d  a  S  ■  t^^ 
proper  course  and  that  an  ordinary  nSoshon  .1     '  ''•  """^  ^ho 
iully post,  Ch.  AA'A'///.).  ""*  "°  ^''^'^'U  (sco 

Additiomil  Title.']— B\  Ord  XXT  r   n    << -n/i, 
hia  defence  sot.s  up  any  count    ■  ckif,;  vi-h^     ^^""^^  ""  defendant  l,y 
himself  and  the  i  laiutijruToni  wiU  mv^  '"^'t^^'n 

to  the  title  of  luH  defence  aShenill^i'^^'.n;;^.?^^;'^  '"'5 

montof  claim,  sotting  forth  the  nan  .^S      ,  n     ^  ^'^^""'"'^^•■'^ 
such  counter-claim  wore  to  bo  en  W^  ,1  1  ^^^  ^'^''''""'^  ^^-l'".  il 

defendants  to  such  Ims      ct  mi    u T^^i.  1?,,"^'  "^^•'"''  ^^"^'1  I' 
defence  to  such  of  them  an  m^rtS  to  tl  e  S  T"'  ^3;',?tatemont  of 

a^StS^iiiSa^StS^j-ivitsr^^ 

porson  M  m  lis  |„8t  pracdingEuIo  montii.no,  t  ^IP"""  ?"''  ""k 
action,  he  shall  bo  suminoncd  to  anno  ,,T,  i "  °'  "  I'""}' '» tko 
of  tho  (lofonce,  and  SHm    o'^S?'      ?    ""^."""''"•"I'acopy 

rule,  a,  aro  ho^oinboS  oo",     j^^ t  L  .°oSt'5j  ''''  "'■■■  '''~ 
party  cannot  appoa.  unto  r^LrS-^-^tSUtt'' 


Service  on 
third  party. 


ri^!)^^""'L  '^•".-»««'5r,  supra.     See 
(C  A)^"  ^'"'*""^'    ^  '^'^-  D.  695 

^fs\^r\y^-  ^H'^-  C-  H.,  which  qy 
{S)  MoUoy  V.  Kilby,  15  Ch.  D.  162 


32^^)  ■^"'''"*  ^-  ^"''^'•.  14  Ch.  D. 

•jo<*^  -?'■•>''''  V-  -^/arwer,   11  Ch   D 

,f  {  ""/,  ^'«-^«''  -1 3  L.  T.  7G.0  ^ 

(0  See  note  (/),  supra. 
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cluiiii  properly  indorsed.    If  ho  does  ho  nppoar,  tlio  nppoaranco  may    Cnir.  XXI. 

1)0  btruck  out  on  the  dcl'ondunt'H  iippliratioa  (»»)• 
Soo  fully  us  to  entering  uppctiranci',  uiitv,  p.  L'ol. 

Ippllration  to  exclude  CoHnter-Claim.]— Ah  to  the  application  by  Application 
tho  third  party  to  havo  the  coiiutor-rlaim  excluded,  see  post,  p.  310.  ^°,j;^t';^J^'|,^^i„,_ 

Feply  hj  Third  Party.']— hy  Ord.  XXI.  r.  14,   "Any  person  TJoply  by  third 
naintMl  in  a  defonco  an  a  party  to  a  countor-cliiini  thereby  made  I't^rty. 
oldV  deliver  a  reply  within  the  time  within  which  ho  might  deliver 
a  dot'om'o  if  it  were  a  stiitcment  of  claim." 

Tho  time  for  doliverinfr  a  defence  if*  eight  days  from  tho  delivery 
of  tho  statement  of  claim  {Ord.  XXL  r.  (5,  (ndc,  p.  297). 

Tho  third  party  cannot  set  up  a  couuter-claiui  against  tho  de- 
fencluut  who  has  brought  him  in  {n). 

Soot.  3.  Judgment. 

By  Ord.  XXI.  r.  17,  "  Whore  in  any  action  a  sot-off  or  counter-  Judgment. 
claim  is  established  as  a  defunco  against  the  plaintiif's  claim,  tho 
Court  or  a  judge  may,  if  the  balance  is  in  favour  of  tho  defendant, 
ifivo  iudgment  for  tho  defendant  for  such  balanco,  or  may  other- 
wi<i'  ailiudge  to  tho  defendant  such  relief  as  he  may  bo  entitled  to 
upon  tiie  merits  of  tho  case."  The  "  balanco"  here  referred  to  is 
tho  balance  upon  the  hearing  of  the  action  (o) ;  a  defenclaut  cannot, 
therefore,  obtain  a  judgment  on  Jiis  counter-claim  until  the  plain- 
tiffs claim  has  beeu  tried  (  p).  When  the  claim  is  admitted,  but 
the  defendant  sots  up  a  counter-claim,  tho  plaintiff  may,  under 
Ord.  XXVII.  r.  9,  post,  p.  332,  apply  for  judgment  on  his  claim, 
butho  cannot  issue  execution  (v).  .     ,,     „       ,. 

As  a  general  rule  whero  the  issues  of  fact  raised  by  tho  claim  and 
counter-claim  are  practically  the  samo,  tho  plaintiff  will  not  at  tho 
close  of  tho  defendant's  case  bo  allowed  to  call  fresh  evidence  to 
rebut  tho  counter-claim  (r). 

Sect.  4.  Costs. 

Costs.']— In  all  cases,  except  whero  tho  matter  is  tried  by  a  jury,  Costs, 
tho  costs  are  in  tho  discretion  of  tho  judge  (Ord.  LX  i'.  r.  1).      _ 

By  Ord,  LXV.  r.  2,  "  When  issues  in  fact  and  law  are  raised 
upon  a  claim  or  counter-claim,  the  costs  of  tho  several  issues  respec- 
tively both  in  law  and  fact  shall,  unless  otherwise  ordered,  follow 

After  a  trial  by  jurj'  tho  costs,  unless  otherwise  ordered,  follow 
thoovont(Or(i. /.AT.  r.  1,  ;>o«<,  67(.  i.A17/.) 

There  have  been  numerous  cases  v.s  to  the  pajTnont  of  costs 
where  both  a  claim  and  counter-claim  or  aet-off  are  set  up,    It  is 


(»i)  Frnser  v.  Cooper,  23  Ch.  D. 
C85  ;  52  L.  J.,  Ch.  Cb4. 

{!,)  ISIreit  V.  Uovcr,  2  Q.  B.  D.  498 ; 
36  L.  T.  7CC.  .,  „^    ^ 

(o)  Jtolfe  V.  MdclDrni,  3  Ch.  1). 
100.  „     . 

(p)  Id.  See  Ait  oi  v.  Dunbar, 
46L.  J.,Ch.  489. 


(o)  Cp.  Mersey  f^tenmithip  Co.  v. 
Shuttteuorth  (C.  A.),  11  Q.  D.  D. 
531 ;  62  L.  J.,  Q.  B.  522;  48  L.  T. 
C25,  whero  tihotvell  v.  Jlourti,  52 
L.  J.,  Q.  B.  284  ;  48  L.  T.  613 ;  31 
W.  K.  5,50,  is  practically  overruled. 

(r)  Green  v.  Hevm,  41  L.  T,  724, 
Fry,  J. 
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Paet IV, 


Counter-claim  and  Set-off. 
111  tho  case  of  a  countor-claim,  tho  plaintiff  sho-il,!  onf  +i 


i!'''l 


iff' S  Sf  ,*±.??."e. " '"« pwS 


Exclusion  or 
separation  of 
Counterclaim 
inconveniently- 
joined. 


and  the  general  costs  ux  tno  uauso  aoiUo  the  result  if  tlno  ^i 
claim.    If  tho  plantiff  succeods  ho  TJ^^h^  J^^  pliuu„,t 

cause;  and  if  L  fails,  tho'lfondant  LS  tb^r^'*^^  "''^""^^  *I^o 
the  result  :f  tho  countor-clai.um  ^^*'  *^°°''  i^^'espoctivo  of 

defendant's  sot-oif(<)^   ^       ^°  ^'''''''^^  '^"^^^  '*  l^o  overtops  the 
referonco  to  arbitration,  se^o^^,  Ch.CXXXVI  ^"^tsoua 

be  cr.uveniontly  disponed  of  In  Tnnnn.Kn    °^*^«"»torclai,n  ca.mot 
1.  ^allowed,  r^iso^erniis^ion  SXlSS^SV^-f  l^i? 

if  tSX3%S:\?,^  otlSl^;;on  ^Si^'f  ^^^^  "i^  ^  -""^-lai., 
rarty  to  such  counterda  rcoKrfW '  /^  T-''''\  "*''"«^^^'i'l  « 
ought  not  to  be  dispoSd  of  bv  ti  ff      "  t'"V  •^'^'^'''^'^y  raiaHl 
independent  action  he  mnv  »/         T  ^  ,«°,""tcrcl;u„i,  but  in  an 

exc  uded,  and  the  Court  m-  a    id^e    na^    on  Tf  l''^""'^  "^"^^  ^'° 
application,  make  such  order  ai  shall  bolus?  "         ^"^""°  "*  "^'^^^^ 


'1 


r,r,<?^  rV!'"  ^-  ^"•'/''"■'  '5  «•  B.  D. 

-?":^/^  4  Ex.  D.  301 ;  40  L.  T    801 
Jl'inie,  V.  i/;v.,»/,  y,  e  Q.  B.  J)   m  ' 
Span-ow   w    mil,  8  Q.  B.   I).   47 )  ^ 

L-  'i'.  4a8:  llalliuan  \:'l^ce,  41 


I'-T.e27;27\V.R.490.    See  i'w, 

■L/.,   lit  p.    .^iJi). 

lOsf^  -^^'/.t.'  V.  Appleyard,  3  Ex.  D. 


Exclusion  vr  Sejjumtion  of. 
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The  result  of  these  rules  is  to  render  it  practically,  though  not  Chap.  XXI, 
entirely  (2))  a  matter  of  discretion  with  the  judge  whothor  he  will 
allow  the  countorclaiui  to  bo  sot  up  {(t).  The  Court  of  Appeal  will 
rarely  interfere  with  the  decision  of  the  Court  on  this  point  (z).  As 
a  rule  the  counterclaim  should  have  some  connection  with  the 
claim  (i),  though,  except  in  the  case  where  a  third  party  is  joined, 
this  is  not  essential  (c). 

In  iiu  action  by  executors  against  husband  and  wife  seeking  to 
cluirgo  the  separate  estate  of  the  wife,  a  counterclaim  for  money 
duo  to  the  wife  from  the  testator  and  for  chattels  of  the  husband  in 
the  possession  of  the  testator  at  his  death  was  allowed  {d).  But 
wliero  tho  plaintiif  was  suing  only  in  her  personal  capacity,  a 
counterclaim  against  her  both  in  her  personal  capacity  and  also  as 
executrix  was  excluded  (s). 

A  counterclaim  in  respect  of  short  deliveries  of  cargoes  of  goods 
has  been  allowed  in  an  action  for  the  price  of  other  goods  (/).  So 
a  set-oif  in  respect  of  a  County  Court  judgment  has  been  allowed  in 
au  action  on  a  judgment  of  the  Court  of  Exchequer  (y).  In  an 
action  for  rent,  iipon  an  application  under  the  above  rule,  the  judge 
refused  'm  strike  out  a  sot-off  for  butcher's  meat  sold,  and  a  counter- 
cliiiui  for  damages  for  breach  of  an  agreement  to  let,  and  for  specific 
performance  of  such  agreement  (h).  So  in  an  action  for  tho  balance 
of  tho  purchase-money  of  a  public-house,  a  counterclaim  against 
the  plaintiff  and  his  agent  for  a  return  of  the  deposit  on  the  ground 
of  fraudulent  representation,  has  been  allowed  (i). 

But  in  an  action  for  assault  and  slandev,  a  counterclaim  for 
breach  of  an  agreement  to  repair  was  struck  out,  though  the 
assault  was  committed  whilst  tho  parties  were  disputing  about  the 
repairs  (A:).  So  in  an  action  for  a  libel  published  by  a  director  of 
a  couii'ciuy,  a  counterclaim  against  him  for  damages  sustained  in 
respect  of  shares  bought  on  a  false  representation  was  disallowed, 
iiuf  \v!thf)ut  prejudice  to  any  action  that  tho  defendant  might 
brill",  md  on  tho  terms  that  the  plaintiff  should  not  issue  execution 
wl"li'iut  leave  of  tho  Court  or  a  judge  (/).  So  in  an  action  for  dis- 
solution of  an  alleged  partnership  in  the  manure  trade,  a  counter- 
claim for  services  as  a  traveller  in  tho  manure  trade  was  allow  od, 
but  one  for  services  in  tho  building  trado  was  excluded  {m)._ 

In  Thompson  v.  Wood  fine  {ii),  the  claim  and  counterclainx  wero 
ordered  to  bo  separately  tried,  and  tho  mode  of  trial  explained. 
But  an  order  of  this  sort  will  only  bo  made  in  very  special  cases  (o). 


(;^  iriiffMus  V.  Ttrecd,  10  Ch.  D. 
3dSJ ;  40  L.  T.  284,  C.  A. 

(ff)  ami/  V.  JrtiA,  21  Ch.  D.  802. 
See  A)i(/lo-lf('li(iii  Hank  v.  //"(■//«,  08 
L.  T.  197,  C.  A.  See  per  Jessel, 
M.  R..  wul  Thesiger,  L.  J. 

{h)  I'mlwick  v.  Scutt,  2  Ch.  D. 
736.  lldrris  v.  Gamble,  0  Ch.  D. 
74S :  Saylor  v.  Farrcr,  W,  N.  1878, 
187. 

(c)  Grfl'i  V.  Webb,  supra:  Qmn 
V.  lltsskii,  40  L.  T.  70,  Ir.  Ex.  D. 

(rf)  llodgsnn  v.  Mochi,  8  Ch,  D. 
569 :  .38  L,  T,  im. 

(e)  Macdomdd  v.  Caringlon,  4l  C. 
P.  I).  28;  39L.  T.  426. 


(/■)  Cappcleus  v.  Brown,  W.  N. 
18(5,  231. 

((/)  Snndijsv.  Letvis,  Id.  249. 

(/()  JncoodY.  Milla;  W.  N.  1876, 
11. 

(A  Bartholomnv  v.  Jiaivlings,  Id. 
56. 

(k)  Ice  v.  C'oli/er,  Id.  8 :  Rothcram 
V.  Friest,  41  L.  t.  558. 

(/)  Nicholson  V.  Jackson,  W.  N. 
1870,  38,  Lindleij,  J. 

(m)  Kai/lor  v.  Fa  vcr  (M.  R.), 
W.N.  1878,  187. 

(h)  38  L.  T.  753,  Fry,  .1. 

(<))'  I'lcrci/  V.  loung,  15  Vh.  D.  746; 
42  L.  T.  292. 
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Paet  IV. 
The  reply; 

—  time; 


—  traversing 
defence ; 


CHAPTER  XXII. 

THE  REPLY  AND  SUBSEQUENT  PLEADINGS-ISSUE. 

The  Ilcphj.-\-Ord.  XIX.   r.  2  of  tho  R   of  ^    (^ 

requires  tho  plaintife  to  dtaivor  '' liis  rotlv  "  if  o    '    Tl'  P"  ~'^' 

to»%-o,„  A,,,,,  ,ftcr  the  dotoMo Suriit  of    C  ,w'°"'  "'y'"' 


—  ^y  confes- 
sion and  avoid- 
ance; 


quont  to  reply,  n  ay    oi  ".sue  nnon  tii    P^^'f'^i^e.  i^  any,  .subso- 

tion  of  facts  in  the  V^^l^^^^^^^^'^^^^^^^- 
excejit  any  facts  which  the  pJtv  mn  v  1.^  'ir  ^V"'"cd,  but  it  may 
then  openJto  as  a  dentl'of^t  lLt"l  rsJ^tL"  "  t'  T/'  '''^' 
no  reply  is  necessary.     {See  Ord.  XXVII  rTS^,^t\  p.  SV)    '  ''■"" 

Rqihjhj   Confession  and  A>■oidancc.^— Tha  ^^W^,.i^ff  ■    ,. 

reply,  either  to-ethor,  with  or  aicirt  fr  ,,n  tf.  P^'^'^^'f  ."^y,  m  hj^ 

plead  matter  in  eonfek.iou  aiuS;  i/i  re?/r"Z°  °*  ?'^  ''°''''"^«' 

Jntt  (!o.  ^"'^^^^'^^^^^-^  ^^°--nts;o;'ird^twT^°dS  ri^ 

JJ^^^ond  ploadin.  i4'J^ttt.^lTlJ^Z:S^^ 
a  defence,  and  may  ho  framed  accordhigly.'  ^'  '"'"''"  ^" 


(a)  Sco  Rule  17,  ante,  p.  299. 

(4)  I^fl//  V.  Eve  (0.  A.V  4  Ch    D 

son,  3  Ch.  D.  2ot ;  34  L.  T.  m  :  and 
London  and  St,  Kath'       '^     '     - 


fiei' 


Dr.rki 


V.  Metropolitan  It.  Co.,  35  L.  T.  733,'      if^jy/i 


contra,  are  not  correct. 

JdJ  Iiretf,J.,  lircilauerv.  li„r„ 
D  I,.  T.  M.    ;„  -„   I.    ,,,    ,..  " 
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By  B.  of  S.  C,  Ord.  XXIII.  r.  4,  "Whero  a  counter-claim  ia    Chap.  XXII. 

pleaded  a  reply  thereto  shall  be  subject  to  tho  Eules  applicable  to   

statements  of  defence." 

ByCrrf.AXY.r.  17,  "It  shall  not  bo  sufficient  .  .  .  for  a  plaintiff 
in  his  reply  to  deny  generally  the  grounds  alleged  in  a  defence  by 
way  of  counter-claim,  but  each  party  must  deal  specifically  with 
each  allegation  of  fact  of  which  ho  does  not  admit  tho  truth,  except 
damages."  _  Where  no  facts  are  stated  specifically  in  support  of  tho 
counter-claim,  but  a  rcferenco  is  made  to  the  defence,  the  reply 
should  deal  specifically  with  tho  facts  referred  to  (e).  In  Jienbvw 
V.  Low{e),  a  reply  joining  issue  on  a  counter-claim  was  struck  out. 

See,  as  to  tho  statements  that  must  appear  in  evorv  pleadin" 
Ord.  XIX.  r.  11,  ante,  ^.280.  ^^  °' 

Fkadimjs  suhsnquent  to  Reiln.-\—By  B.  of  S.    C,  Ord.  XXIII.  Pleadings  sub- 
r.  2,  "No  pleading  subsequent  to  reply  other  than  a  joinder  of  sequent  to 
issue  shall  be  pleaded  without  leave  of  "the  Court  or  a  judge,  and  ''^P'^* 
then  shall  be  pleaded  only  upon  such  terms  as  the  Court  or  i'udire 
shall  think  fit."  _  ''     ^ 

If  the  defendant  wish  simply  to  deny  all  tho  material  allegations 
in  tlio  reply,  ho  need  not  deliver  any  further  pleading  [see  Ord. 
A'A'I7(.  r.  13,  2J0st,  p.  327) ;  but  ho  may  deliver  a  joinder  of  issue. 
If  he  wish  to  plead  special  matter  or  matter  in  confession  or  avoid- 
ance, he  must,  under  this  rule,  obtain  leave  of  a  master  to  do  so  (/). 
The  rules  with  respect  to  tho  reply  {(inte,  p.  312)  must  be  attended 
to  in  drawing  tho  subseijuent  pleadings. 

When  tho  Court  considers  tho  special  rejoinder  unnecessary,  the 
leave  will  be  refused  {g). 

Time  for  delivering  suhseqxent  Pleading.]— By  Ord.  XXIIL  r.  3,  Time  for 
"  Subject  to  tho  last  preceding  rule,  every  pleading  subsequent  to  dL-liveriug. 
rei)ly  shall  be  delivered  within  four  days' after  tho  delivery  of  tho 
rrevious    pleading,  unless    tho   time    shall  bo  extended  by  tho 
Cotu-t  or  a  judge." 

Time  will  generally  be  given  oven  after  tho  expiration  of  the 
time  limited,  unless  there  has  been  wilful  or  obstructive  delay  (/i). 

Joinder  of  Issue.']— 8eo  Ord  XIX.  r.  18,  ante,  p.  312.  Joinder  of 

Close  of  Pleadings.-]— V.y  R.  of  S.  C,  Ord.  XXIII  r.  5,  "  As  soon  cioao  of  niead 
as  any  party  has  joined  issue  upon  tho  preceding  pleading  of  tho  iugs. 
opposite  party  simpli/  without  adding  any  further  or  other  pleading 
thereto,  or  has  made  default  as  mentioned  in  Ord.  XX  VI  J.  r.  13, 
the  pleadings  as  between   such  parties  shall  bo  deemed  to   bo 
closed."     {See  Ord.  XXVII.  r.  13,  post,  p.  327.) 

/ssKC.]— Under  the  practice  that  existed  before  tho  Judicature  issue 
Acts  camo  into  operation  tho  plaintiff  before  proce(^diQg  to  trial 
prepared  -v'hat  was  called  "tho  issue."     This  issue  w^s  supposed 


1 
'1 

1 
i 

W9 

1 

I 

1- 

(()  llndiow  V.  low,  13  Ch.  D.  00,?,; 
42  L.  'l',  14:  Green  v.  Ncrin,  13  f'li. 
I).  TiSi),  lunv  to  amend  {.;ivuu  at  trial. 
.S«-  !!i.'!i„.-ut  ",  Mmihrw,  24  \V.  R. 
485,  M.  R. 


(/)  SceOhitty'sFonus,!).  ICG,  for 
form  of  surainons,  &e. 

(g)  Xnrrin  v.  Beaztcif,  35  L.  T. 
840,  C.  P.  D.  :  Han-;/  \:  Davy,  34 
L.  T.  842,  V.-C.  B. 

(A)  Eatm  V.  Siorer,  22  Ch.  D.  91. 
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Paet  IV. 


Jleply  and  subsequent  Pleadings—Issue. 

to  be  a  transcript  of  tho  record  containing  an  entry  of  aii  .t 
Solr*  •iri!'^- "^  ^lemutrers.  in  tho  ordfr  in  wS  ?ho    .-S 
pleaded,  with  their  dates,  and  concluded  with  an  award  for  a   ,  ' 
to  come  and  try  tho  matters  in  issue.     Under  tho  nrosont  i,  /H-  '^ 
th.s  IS  not.  necessary,  the  pleadings  being  cons^deffosCC 
matters  in  issue  between  tho  parties,  and  two  completo  conl    f 
them  are  ro.iuired  to  bo  delivered  to  tho  officer  by  tho  partvw   I 
mg  tho  cause  for  trial.     {Ord.  XXXVI  r  30  )  ^       °^" 

pn?f  •?^Pll^'^'°^^1  '^^  "°*  suIHciontly  define  the  issues  of  fact  wlnV.l, 
constitute  the  real  matter  of  dispute  in  the  action,  an  apSic       J 
nay  be  made  under  Ord.  XXXIIL  r.    1,   which  pro3 1    ^ 
'  Whore  in  any  cause  or  matter  it  appears  to  tho  Court  or  a  in  1 
tha   the  issues  of  fact  in  dispute  aro  not  sufficiently  dcfLoaf 
parties  may  be  directed  to  prepare  issues,  and  such  iLuS  Sdl" 
tho  parties  differ,  be  settled  by  tho  Court  or  a  Judge  "  (/)  ' '' 


0)   West 
L.  T.  255. 


V.    White,  4  Ch.   D.  631 :    Wood   v.    Angh^Italian  Bank 
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'The  Chap.XXIII. 


Amending 
without  leavo 
—claim : 


Sect.  1.  Amendment  hy  Parties  of  their  oimi  Pleadings. 

Amending  witJiout  Leave — Claim.'] — By  Ord.  XXVIII.  r.  2, 
plixintiff  may,  witlioiit  any  leave,  amend  his  statomout  of  claim, 
whether  indorsed  on  the  wi'it  or  not,  once  at  any  time  before  tho 
expiration  of  tho  time  limited  for  reply,  and  before  replying,  oi-, 
where  no  defence  is  delivered,  at  any  time  before  the  expiration  of 
four  weeks  from  tho  appearance  of  the  defendant  who  shall  have 
last  appeared." 

Tho  time  limited  for  reply  is  twenty-one  days  from  delivery  of 
defence.     {Ord.  XXIII.  r.  1,  ante,  p.  ;512.) 

—Sd-offor  Counter-claim.']— By  Ord.  XXVIII.  r.  3,  "  A  dofon-  —set-off  or 
daut  who  has  set  up  any  counter-claim  or  sot-off  may,  without  counter-claim; 
any  leave,  amend  such  counter-claim  or  set-ol^  at  any  time  boforo 
the  expiration  of  tho  time  allowed  him  for  answering  tho  reply, 
and  before  such  answer,  or  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  defence." 

Costs  of  Amendments  made  luithout  Leave.] — By  Onl.  XXVIII.  --costa. 
r.  13,  "Tlio  costs  of  and  occasioned  by  any  amendment  mado 
pursuant  to  Eules  2  and  3  of  this  order  shall  bo  borne  by  the  party 
making  tho  same  unless  the  Coui't  or  a  judge  shall   otherwise 
order  "(a). 

3[ode  of  maJcing  Amendments,] — By  Ord.  XXVIII.  r.  8,  "  Au  Mode  of  ma'-- 
indorscment  or  pleading  may  be  amended  by  written  alterations  in  ing  amend- 
the  copy  which  has  been  delivered,  and  by  additions  on  paper  to  "lents, 
ho  interleaved  therewith  if   necessary,   unless   the  amendments 
require  the  insertion  of  moro  than  144  's  -ords  in  any  one  place,  or 
are  so  numerous  or  of  such  a  nature  that  the  making  thorn  in 
writing  would  render  the   document  difficult  or  inconvenient  to 
read,  in  either  of  which  cases  tho  amendment  must  be  mado  by 
delivering  a  print  of  tho  document  as  aracuded." 


(a)  Cp,  Finch  v.  Weitrope,  L.  E.,  12  Eq.  24. 
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Paut  IV 


Amending  and  striking  out  Pleadings. 

It  would  appear  that  tho  officer  has  a  discretion  to  refuse  to  fii 
an  aniendod  plcaduig  without  a  ro^.rint  when  tho  amona.nC  s 

By  On/.  XXVI II.  r.  9  "Whenever  any  indorsement  or  pleading 
IS  amended,  the  same  when  amended,  shall  bo  marked  with  n 
date  of  the  order,  it  any  under  which  the  same  is  so  amende  an  I 
h  i  v,v"^"'a  ^^'^}^'''^  amendment  is  made,  in  manner  l^. 


of 


TiniR  for  de- 
liveriiig. 


i^meM  dehrering  Amended  Pkadings.-]-Jiy  Ord.  XXV/rr 
r.  10,  AVhenover  any  indorsement  or  pleading  is  amended  .,.'', 
amended  docuinent  shall  be  delivered  to'  the  opposite  pa  tv  witHin 
tho  time  allowed  tor  amending  tho  same  "  (e). 


Application  to 

disallow 

a^jieudmeut. 


r/\l'I'l'[?HVl.^^  '^'^"^'">"  Amcndmtnt  made   witJiout   Leave  l-M,- 
unde 


vvr///  «.    I    .iA\ru   V    ,  -i/cwa/at    i.eave.\~[w 

;,,  -H  ;r;'*',  .^P°'°'''">',P''*y^'^^  amended  liis  jdoidi S 
or  cither  ot  tho  last  two  preceding  rules,  tlie  oj,posito  pa  'ty  ma  ' 
withm  oight  cays  after  tho  delivery  to  him  of  the  umendS  ,]  J  ' 
ing,  apj.ly  to  the  (V.ur  or  a  judge  to  disallow  tho  amend,  u'; 
any  part  thereot.  and  the  Court  or  judge  may,  if  natisfiod  tl  i  1 1 
justice  ot  the  case  requires  it,  disallow  the  saine,  or  allow  it  IJ.S 
to  such  terms  as  to  costs  or  otherwise  as  may  be  just  "  '' 

Where  a  plumtilf  amended  l>y  sotting  up  an  entirely  now  cause 

aLeuding^°;'"  "'"'"'^  '"  ^''^'  ""  ''''  '''''  "1'  *°  the  Vmo  cJ  hS 

where  oi!^.osite  h^^.  ph^dinru  der  R,  loA  n,- -i  fl^  "'"  "?>' P'-^^^y  has  amended 
party  ameuds  f,  '  P'*  'i"»»lf  "iK'oi  llules  2  or  3  tlio  op]K.site  party  sliall  r.luad  to 
with'out  leave,  l]'"  '""^^^  '^^•l  pleading,  or  amend  his  pleading,  Vithin  the  t  nu  ho 
then  has  to  plea.l  or  within  eight  days  from  the  deliycry  o?  t L 
amendment  wiicheyer  shall  last  expire;  and  in  case  the  o.lSo 
x,rty  has  pleaded  before  the  delivery  of  tho  amendment" an  Ws 
nut  plead  again  or  amend  within   the  time  above  men  i  S  I 

atiidmeS' '-      '"  '"^^  '"  ^'  '"^^"'^^  ^'^""'^"^S  "^  answS   o  aJh 


Leave  to 
amend  jdcad- 
ings. 


^If»-e  to  amend  Pead>ngs.1~By  R.  of  S.  C,  Ord.  XXVlJf  r  1 
The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  'aUo;: 
either  party  to  alter  or  amend  his  indorsement  or  pleadin^^  „ "S 
manner  and  on  such  terms  as  may  bo  just,  and  all  suc^  'amc  d- 
ments  shall  b.>  made  as  may  bo  necessary  for  tho  purpose  of  .Icter- 
u"f>S'  v'vrV)/'^"'"r  m  controversy  between  tlie  parties/' 
15}  Ord  XXVI /Jr.  (.,   "In  all  cases  not  provided  for  by  the 
precedn.g  Kules  of  this  Order,  application  for  leave  to  an  end  „  ay 
1)0  Duide  by  either  party  to  tho  Court  or  a  judge,  or  to  the  iud™ 
at  the  truUof  tho  action,  and  such  amendment  may  bo  aC 
upon  such  terms  as  to  costs  or  otherwise  as  may  bo  just." 


(/i)  Jnhn  y.  Lk'id.  L.  R.,  1  Ch.  n.t. 
{r)   The   Cdasiojwia,   W.   N.    1879, 
106;  27W.H.  703. 


('0  Tsiacuworc  v.  Edwonlx.  \\.  N 
18^1,  175  :  Bourne  v.  Coidkr,  53  L. 
J.,  Ch.f,i)9;  ML.  T.  321. 
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Leave  to  amend. 
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At  what  stage 
of  i)roct'C'(liiiga, 


Tho  power  of  amondmont  given  by  these  rules  is  very  oxtensivo,  Chap.  XXIJ 
ami,  Hubjoct  to  the  discretion  of  tho  master  or  judge,  which  is 
exorcised  in  accordance  with  settled  principles,  is  unlimited  (c).  As 
a  general  rulo  leave  should  always  bo  given,  unless  tho  party 
applying  is  acting  mala  Jide,  or  has,  by  his  blunder,  done  some 
iniury  to  his  opponent  which  cannot  bo  compensated  for  by  costs  or 
othorwiso(/).  Tho  rulo,  it  will  bo  observed,  says  "shall,"  and 
tliorct'oro,  unless  some  strong  reason  to  tho  contrary  bo  shown, 
rc(iuircs  that  tlie  amendment  bo  mudo  {;/). 

The  leave  may  bo  granted  at  any  stage  of  tho  proceedings  (7t). 
It  is  often  granted  at  tho  trial  (/),  but  more  caro  is  oxorcisod  in 
.^ranting  the  application  at  that  stiigo,  and  it  is  often  refused  (/,•). 
And  as  a  general  rulo  tho  plaintiff  will  not  bo  allowed  at  tho 
trial  to  aaiond  so  as  to  introduce  or  substitute  a  now  case  (/), 
It  has  been  refused  after  verdict  (?«),  After  iiiuil  judgment  it  \vill 
rarely,  if  ever,  bo  given  (/;)•  Whore  an  unauthorized  and  dt^fectivo 
defonco  has  boon  fraudulently  delivered  by  the  defeuclaut's  soli- 
citor, and  judgment  has  boon  signed  on  it,  tho  judgment  was  set 
aside,  and  leave  given  to  tho  defendant  to  deliver  a  proper  de- 
fence (o). 

Leave  to  amend  so  as  to  introduoo  a  chargo  of  fraud  (/)),  or  so  Fraud. 
as  to  make  a  caso  independently  of  a  chargo  of  fraud  which  has 
failed  {q),  will  not  generally  bo  given. 

If  the  application  bo  made  Ijoforo  tho  trial,  it  should  bo  made  to  The  appHca- 
a  master  at  chambers  by  summons  in  (ordinary  cases.     If  made  tion. 
at  the  hearing,  it  is  made  to  tho  j  udgo  before  whom  the  caso  comes 
on  for  trial  (r).     An  alEdavit  is  not  in  general  necessary  in  support 
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((')  Eoe  V.  Davies,  2 

IXi:    Chesterfield  Co.  y 


Ch.  D.  720, 
733:  Chesterfield  Co.  v.  Ji/ac/c,  25 
W.  K.  409 ;  W.  N.  1877,  Co.  Soo 
Caldwell  V.  I'dflliin  Uurbour,  S;c.  Co., 
2  Ch.  b.  221,  iiction  turned  into  in- 
forinatiou;  H'lnkley  v.  Wiiiklcy,  i\ 
L.  T.  572  ;  2!t  W.  li.  628. 

(/)  TildcxU;!  V.  Harper,  10  Ch.  D. 
393,  per  Hramwell,  L.  J.,  at  jip.  396, 
:i97,  reversing  l-'rii,  J.,  7  Ch.  1).  403 : 
Vtarapedc  Jj*  &■  v.  Commercial  Ifuion 
AssoM'mu,  32  W.  U.  262,  C.  A., 
reversing  6'.  C,  Id.  l.'d. 

(r/1  Aw  V.  JtiftMt.  2  Ch.  P.  729, 
we  T.-C.  B.,  at  p.  733:  JJk>ik/ti)rn 
T.  PeHrnne,  43  L.  1'.  G0«,  per  Iri/,  J., 
St  p.  670:  DaiUiiger  v.  tit.  Albyu, 
41  L.  T.  406,  per  Fry,  J.,  at  p.  407. 
See  Tilihxl,  V  V.  Harner,  suprn . 

(/()  Sou  drd.  XXVIU.  r.  1,  supra. 

(i)  Jiiug  v.  I'oolce,  I  Ch.  D.  57  : 
rJev.  Davies,  2  Ch.  D.  729^:  Nobch' 
£ri)lo(im's  Co.  v.  ,Io>h:i,  17  Cli.  D. 
721 :  Jk  Burgtte  v,  Vc  liHrijue,  W.  N. 
1880,  191 :  iMlini/er  v.  !St.  Albyn,  41 
L.  T.  4(X> :  Mozkij  v.  Cnwic,  38  L.  T. 
908:  limhiiug  v.  Murdoch,  1  Ch.  D. 
1}     S.-.:-  infv.T.,  I!.  C/V 

('■)  lUird  V.  Khhii,  5  Ch.  D.  781, 
affitmod  7  Id.  28;  :  Colktte  v.  Goode, 
1  Ch.  D.  842.    Set)  cases  post,  n.  (0  ■ 


(/)  Keu-by  v.  Sharpe,  8  Ch.  D. 
39,  49,  51  ;  47  L.  J.,  Ch.  617,  C.  A. : 
Jlleii/vhorii  V.  I'eiirose,  43  Ij.  T.  COS, 
C70 :  Olarh-  v.  yor/,r,  31  \V.  li.  62 ; 
47  L.  T.  381 :  ./•;//)»•  v.  Minichestcr 
Carriage  Co.,  2  C.  V.  D.  13,  16.  As 
to  Budding  v.  Murdovh,  1  Ch.  D.  42, 
see  per  Jenstl,  M.  R.,  12  Ch.  D.  at 
p.  92. 

(»i)  Xoud  V,  Murrow,  40  L.  T. 
100. 

{h)  Alt. -Gen.  y.  Birmingham  Cor- 
pouUiun  (C.  A.),  15  Ch.  D.  423, 
araendinout  as  to  parties  after  judg- 
meut  refused :  Keith  v.  Batcher, 
W.  N.  1884,  37,  amendment  as  to 
parties  allowed  after  judgmcut  pro- 
nounced, but  before  drawn  up.  See 
Jiin:  Mami,  W.  N.  18ii3,  134,  147. 

(o)  Williams  V.  I'rcston,  20  Ch.  D. 
072. 

{p)  II''ndr\eks  v.  Montague,  SOL. 
J.,  Ch.  257,  260. 

(v")  Jlakey  v.  Brotherhood,  43  L.  T. 
300,  :nO. 

(')  Where  there  is  a  variance  be- 
tween the  elaini  and  tho  pronf,  the 
lit'opor  time  for  the  vlaiutiii'  to  amend 
is  at  tho  conclusion  of  hiti  case. 
Itaitty  V.  Bravo,  L.  M  ,  4  P.  C.  287. 
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Part  IV. 


Terms. 


Amending. 


Appeal. 


Effect  of  not 
amending  pur- 
Buaut  to  leave. 


Amending  and  striking  out  Pleadings. 
of  tho  application  (s);  but  in  special  cases,  as  where  there  is  »,,,* 

altered,  an  afhdavit  may  bo  ro(iiiirc(l.  " 

The  terms  iuiposed  are  usually  that  the  costs  of  and  occasio^Prl 
by  tlio  application  an.l  the  amendment  shall  bo  paid  by  thot 
amendiu;:;  in  any  event.  ^  "^         I^'^'^J 

As  to  tho  mode  of  makinf?  tho  amendment,  see  Ord.  XV 17// 
n  8  a,*<e,  p.  31o  As  to  tho  time  for  delivering  tho  am.'nd.i 
pleadings,  see  mite,  p.  310.     An  oi'dor,  giving  general  lo    •     J 

s'^^itr     ""  *'°  ^'"^"^'  "'* '''''''  ""'^^  ''^  --5 

The  Court  of  Appeal  will  sometimes  gi-ant  the  leave  when  it  U  ■ 

iTtZvff  %u''  ^r^'*  ^^^"^ (")•  "'■  ^^'"^  '■*  1^^'^  boon  re  i,' 
tho  trial  ^v)      Where  there  is  an  appeal  from  tho  judgment  it  is  , 

ameTdS.   '^^   '"^""'"^^ '''"""  ^^'  '"''"''^^  of°*iou;;";:! 

Effect  of  not  amending  pursuant  to  Leave.l—By  Ord.  XXVTTT 
r.  ,,  "If  a  party  who  has  obtained  an  order  fox-  leave  to  umGmi 
does  not  amend  accordingly  within  the  time  limited  foi  tha  Z 
pose  by  tho  order,  or  if  no  time  is  thereby  Hmitod,  theiMvi     : 
fourteen  days  rom  the  date  of  the  order,  such^order  to  amend  Vl' 

Z.ruJT''''^'''^^.^^  ^'''^  ^'""''^^^  *^"^«  a«  aforesaid,  or  o  t  h 
fourteen  days  as  the  case  may  be,  become  ipso  facto  void  un  est 
the  time  is  extended  by  tho  Court  or  a  judge." 

Sect.  2.  Compelling  Amendment  of  or  striUng  out  Pleadinos 
of  opposite  Party, 

JSSSft  of  „,?^^-  "J'f-J-  '"'^-  P'^'-  ''  27.  "The  Court  or  a  judge  may  at 
or  striking  *  ^fJ  stage  of  the  proceedings,  order  to  be  struck  out  or  m^S\^ 
°"*-  ov  I      fi""'"^  "iJorsement  or  pleading  which  may  be         «J  J 

I     tSZ'^:"^  "''^'  T''  "^Vr^J-dice,  emhalrass  ol^ Z  2 
jnir  iiiai,  oi  the  action;  and  mav  in  an^- snnh  nn^a  it  +1  V 

shall  think  fit,  order  tho  costs  7f  The^Stirto^'^p^^^^^^^ 
between  sohcitor  and  client."  ^Jt.  paui  as 

n  iV*"^' v^  ""i*  '''''^  amendment  of  pleadings  under  this  rule  is 
a  matter  ot  discretion,  and,  as  a  general  rule  no  anno  ,1  J  1 
entertained  Or),  ^^nless  the  judge  hfs  actei  oTa'w'ong'^^^tci^  V^f 
Any  matter  introduced  into  a  pleadin-  for  tho  inmi/,  , .  ^'''l 
prejudice,  or  which  is  indecent  or  aWs?|ood  manio  "o  ^ S  S^ 
or  abusive,  is  scandalous  {z).  But\othing  that  is  rSlevi  t  ca  be 
struck  out  as  scandalous (g).     By  "embarrassing,"  the  iuom 


(»)  Conyhcare  v.  Leiois,  44  L.  T. 
242,  Jesscl,  M.  R.  :  Chesterfield  Uo.  v 
Black,  25  W.  E.  409 ;  W.  N  1877 
66,  V.-C.  B.:   Cargill  v.  Bower,  4 
Ch.  D.  78,  81 ;  35  L.  T.  621. 
U)  TFymerv.  Dodds,  11  Ch.  D.  436 
{»)  Laird  V.  Briggi,  C.  A..  16  Ch. 
-U.  663. 

T  ^n)B^^^-  ^'^'^^  Ch.  D.  22;  45 
L..  1-238,  reversing  Fry,  J.,  IG  Ch. 

Zealand,  ^c.  Co.  v.  fVatson,!  Q.h.B. 
o74,  382. 


(x)  Golding  V.  Wharton  Salt  Works 
<^o.,lQ.B.D.  374;  34  L.  T.  474. 

380;  3oL.T.86(C.A.)  'seeitov/ 
77  (c' A)'       ^^'  ■^-  4"3;38L.t: 

T  400 ;  27  W.  R.  529:  Buncan  v. 
*  m-cker,  W.  N.  1876.  04. 

nS''\£I"'i-'!!'''  '^-  <^''""w<!<',  L.  li.,  8 
Ch.  499  503 :  Cracknall  v.  Ja,mu, 
11  Ch.  D.  1,  13,  ' 


Compelling  Amendment  or  striking  out. 
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bringinpr  forward  a  dofonco  whicli  tlio  party  is  not  ontitleJ  to  make  Chap.  XXIII. 

u-io  ()i'(/*).    Wliero,  thcrcturo,  in  an  action  to  onforco  a  contract  for  

tlu!  siilo  of  a  patent  without  a  warranty,  tho  dofouJant  set  up  a 
(ict'cnco  disjjutinf;  tho  validity  of  tho  i)atoiit,  tho  dofonco  was  struck 
out  as  embarrassing,'  (r).  So  a  dofonco  to  an  action  of  libel  donying 
that  tho  defendant  published  tho  words  "falsely  or  maliciously," 
was  struck  out  (</).  Hut  a  pleading  is  not  "  embarrassing"  merely 
because  it  is  untrue  {(■). 

For  various  instances  where  the  power  given  by  this  rulo  has 
been  exorcised,  sco  tho  cases  cited  in  tho  preceding  chapters  of  this 
Part  [ante,  pp.  281  et  m].\.  A  paragraph  of  a  defence  setup  for  tho 
mere  pur])oso  of  discrediting  the  plaintiif  has  been  struck  out(/). 
See  also  Cashin  v.  Cruddur.k,  3  Ch.  D.  37G;  35  L.  T.  452  ;  Blake  v. 
Albion  Life  Ass.  Svc,  35_L,  T.  2(j9  ;  Dam/ y.  Gurrdt,  ante,  n.  (//), 
where  statements  of  claim  containing  imniatorial,  irrelevant  and 
improper  matter  were  struck  out.  The  application  to  strike  out 
scandalous  matter  may  bo  made  by  any  person  (</). 

Improper  matter  should  be  struck  out,  and  not  left  to  be  dealt 
with  as  a  matter  of  costs  (/(). 

By  n.  of  S.  a,  Ord,  XIX.  r,  26,  "  No  technical  objection  shall 
be  raised  to  any  pleading  on  the  ground  of  any  alleged  want  of 
form." 

As  to  striking  cut  pleadings  disclosing  no  reasonable  cause  of 
action  or  answer,  or  where  the  claim  or  defence  is  frivolous  or 
vexatious,  see  Ord,  XXV.  r,  4,  post,  p.  325. 

See  also  post,  Ch.  XLIL,  "  Setting  aside  Proceedings  for  Irregu- 
hrity." 


(i)  Per  Jessel,  M.  R.,  Ilmqh  v. 
Chdiiikr/aiii,  W.  N.  1877,  I'iS;  25 
W.  R.  742.  See  ISerchtn  v.  Green- 
wood, i  Ex.  D.  251 ;  47  L.  J.,  Ex.  628. 

(c)  Liardet  v.  llaiinnond  Electric 
Light,  S;c.  Co.,  ;U  W.  R.  710. 

'{d)  Belt  V.  Lawcs,  51  L.  J.,  Q.  B. 
359. 


(e)  Turqiiand  v.  Fearon,  40  L.  T. 
544. 

(/)  Smith  V.  British  Marine,  S;c. 
Association,  W.  N.  1884,  232 :  Luinb 
v.  Beaumont,  49  L.  T.  772. 

((•/)  Per  Fn/,  J.,  Crac/cnall  v.  Jan- 
son,  11  Ch.  D.  at  p.  13. 

{h)  Watson  v.  Rodwell,  supra,  n.  (y) . 
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Paiit  IV. 


CIIAPTEE  XXIV. 

l-LEADIKO  MATTERS  ARISINO  AFTER  THE  COMMEyCEMEVT  nr 

THE  Acnoy  (u).  "^^^i-^iiEN r  op 


Pleading  mat- 
ter of  (lofoiico, 
&c.  arising 
after  action 
brouglit  and 
before  delivery 
of  defence  or 
reply. 


such  i^atter  of  definio  arost  m  s  "  S  W 
by  tl;-.  Court  or  a  .judge,  avail  1  in  self  of  W  ^""1  ''■"'"  """"''-■J 
;'«!«  -/<,rrem  continmncc."  Thus  ff  nf fn  T  "^ f  ^°^  **'""«'  '^ ' ' /'^^r* 
gave  the  defendant  a  i;ioasothoiln  ^•'\P.^''^^'°'^'  «io  plaintS 
days  afterwards  plead  the  jeioaso  a  iff '1"'"^'^ -Tl^^^""  ^''^^  4t 
would  not  be  otherwise  ava'kble  fS  ,,  Sr^'l*",'^^^"'-^'' ^^' ^^ 
had  become  bankrupt,  &c  or  t)  n  Zf  1  ^K  ^°'  ^^  ^ho  plaintift' 
obtained    liis    certificato    Vt.^  defendant  had  become  so    , 

pleaded  (e).     If  a  defeuda  t  bo?'-!!'  "J'^'H*  ^'^^^  that  tin^   b 
order  of  discharge  af  er  pl"^  „'  ?  b«f '^'"'^'"^^  '^^'^  "btaiuci  his 


W  As  to  the  effect  of  death,  &c 
of  the  parties  pending  the  action ' 

t3  ^*-    ;^'   T-  T-    l«'Ja.    was  the 
g,n«er  rule  on    this  subject.      See 

V.  ii;-0M«,  1  H.  &  C.  604  •  30  IT 
Ex.  99.    A.S  to  this  rule  not  an^Iv-' 
n,g  where  the  plea  was  ple^idj^l  ^C 

B'dL>^'^\.t^HV"".V^I',"tw.'n,,3; 
Jac.C4G.-^e^£;^^Vi^S^- 


'^■^^•■Filchy.Toulmb,,  1  Stark  &i 

W  As  to  replying  the  avoidance 

quent'  Jot  v'  '^  ?  '°"^"'""  "•'l'"- 
5"  OP.  29         '^        ''■  ^"'^'  ^"^' 
(<)  See  Zoir/,;  v.  F.astnff  '^  T  p 

|''^:|yv.6^,„^,i)?:';SYAid: 

(i-)  «i.Co;vy  V.  ic'/o'rcrw,  2  Esp.  502. 


■€H';ii||i|p'' 


■'f  y;?-^'^?lW-s 
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So  in  an  action  a-ainst  an  oxocutor,  tho  dofoii  lant  might  i.load  a  Chap.  XXIV 

julfiTiiont  rccovorud  u-am.st  him  uftor  pl(.;i  plcail.d  (J,).     It  ,uuv  bo 

U.S0I11I  hero  to  stuto   that   tho  iiulorsoo  ot'  a  bill  of   oxchango   is 
eutitlPil  to  procuod,   in  an  action   ajj;ainst   tho   acceptor,  for   tho 
rocovmy  of  costs,  though,  iiondinf;  tho  acl^ -n,  payinont  in  f  ^ 
sr.tiHfaction  of  tho  amount  of  tho  hill  with  ini,  rest,  and  all  ni 
(111.)  thore(m,  bo  niado  by  auothor  ])artv  to  tho  bill  ;.iid  acroptuu 
till)  iilanitilt  (/).     Whoro  in  an  action  for  pu.ds  suU  md  dclivored 
the  (Iclcuilajit  plcudud,  (.xcoj.t  a^   to  2'IL  ,S..  ;j,/..  „  vor  indebted! 
1111(1  aM  to  that  Sinn  payment  aft       action  brought  (,f  2'V   Ha   M 
"in  suti.sfaclion  of   tho   claim  01    121.  Ha.  IJ,/.,    and   all   dnma-es 
accrued  ui  respect  thort-of ;"  and  at  tho  trial,  tho  plaintiff  olferod  no 
cvidonco  on  tho  fiist  issue,  and  tho  defendant  proved  that  ho  paid 
'221.  Ss.  'Sd.  to  tho  phuntiif,  who  acceptod  it,  no  mention  being 
made  ot  costs :  it  was  hold  that  tho  plea  was  not  proved,  since 
the  costs,  w-hich  woro  part  of  tho  damages,  woro  not  paid,  and. 
thcrotoro    tho  plaintilf   was  entitled  to  a  verdict  with  nominal 
damages  (A-i. 

A  plea  puis  darrein  continuance  might  bo  pleaded,  though  tho 
dclViuhint  were  under  terms  of  pleading  is.suably  and  taking  short 
notice  of  trial  ^l).    It  might  bo  ])leadod  aft.M'  tho  jury  wore  sworn  ''  ni) 
or  uftor  judgment  for  tho  plaintilf  on  an  issue  tried  by  tho  record 
if  another  issue  remained  to  bo  tried  [n),  but  not  after  a  verdict  (<>) 
In  an  action  which  had  boon  set  down  for  trial   in  tho  term  ns 
iindofendcd,  and  postponed  on  tho  condition  of  giving  jud-mcnt  of 
the  term,  a.  ])hiipiiia  darrein  continuance  oi  tho  defem'laufs  bank- 
ruptcy and  certificato,  tho  certificato  having  boon  obtained  since 
tho  terai,  was  held  aduussiblo  ( /;). 

Leave  to  deli  rer  further  Defence  or  further  Reply  to  Set-offer  Counter. 
chim.l-ByOn.  XX J  V.  r  2,  "Whoro  any gr,^und of  .iefenco  arises 
after  tho  defendant  has  delivered  a  statement  of  defence  or  after 
the  tune  limited  for  his  doing  so  has  expired,  tho  defendant  may 
and  whore  any  ground  of  defence  to  any  sot-olf  or  counterclaim 
arises  after  reply,  or  after  tho  time  limited  for  delivering  a  roplv 
has  expiretl,  tho  plaintiff  may,  ivithin  eight  days  after  such  ground 
of  det()nco  has  arisen,  or  at  any  subsequent  time  by  leave  of  tho  Court 
or  a  judge  deliver  a  further  defence  or  further  reply,  as  tho  case 
may  bo,  setting  forth  tho  samo." 

It  does  not  appear  clear  from  the  rule  whether  any  loavo  ia 
necessary  when  the  further  pleading  is  delivered  within  the  eight 
days,  but  it  would  appear  that  it  is  not. 

Tho  application  should  bo  supported  by  an  affidavit  of  the  truth 


tmwi 


Leave  to  de- 
liver f  iirtliur 
defence  or 
further  reply 
to  sot-olT  or 
coimtercluini. 


(h)  Friiicc  V.  Nichohoi.,  5  Taunt. 
333 ;  1  Marsh.  70.  And  see  Prince 
V.  Nichohon,  5  Taunt.  0G5 ;  1  Marsh. 
280 :  Li/ttkton  v.  Cross,  3  B.  &  C. 
317;r,D.  &K.  175. 
^(t)  Goodwin  v.  Cremer,  22  L.  J., 
Q.  B.  30.  ' 

{k)  Cook  v.  Hopewell,  H  Ex.  555: 
l^-iv  E.^-  71:  4*7*  V.  rouppe. 

fiffr,  0;  L.  J.,  Q.  B.  00. 

(0  Br>iant  v.  I'crrina,  2  M.  &  P. 
760 ;  5  Bing.  414. 
C.A.P.— VOL.  I. 


(;»)  Todd  v.  Em/i/,  1  Dowl.,  N.  S. 
698  ;  9  M.  &  W.  006. 

00  IFnflm-r  v.  Imbrie,  6  Ex.  380 ; 
20  L.  J.,  Ex.  235.  As  to  pleading  it 
after  a  demurrer,  see  Dai/  v.  Savai/e, 
Mooro,  871 :  Martin  v.  tFyvil,  1  S'tr. 

(0)  2Lutw.  1143;  Bull.  N.  P.  305: 
Stamp  v.  Parker.  Cro.  Jan.  (i4fi,  .See 
Loi-ell  V.  Eastaf,  3  T.  li.  554. 

(j))  Whitmore  v.  Bantock,  1  M.  & 
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Pabt  IV. 


Matters  ariiing  after  Action  Irought. 

of  the  now  inattor  and,  also,  showiug  wlion  it  arose,  and  if  thovo' 

has  boon  any  delay  the  sanio  should  to  explained.  Formorl  , 
atfidavit  of  the  truth  of  the  plea  was  required  to  be  delivmhi  J 
It,  but  this  18  no  longer  necessary  (y).  ""»tiou  %utn 

Counterclaim.        Counterclaim.-]-A  counterclaim  arising  after  action  mar  T,«     . 
up  by  the  defendant  (r) ;  it  must,  howevi  bTpropedyX.k  U 
80  .ansinp(.).    The  plaintiff  may  in  his  reply  sot  uITm^ 

deZS"!).'^""'  "^""  '""»"^^'  against^a^countefclaim"o?  tie- 


Effect  of. 


How  pleaded. 


Confession  of 
defence. 


irotopleaded.2-UattorH  arming  after  action  brought  should  lo 
pleaded  as  so  ansu.g  (.r).  If  it  is  not  so  pleaded  the  oppo^o  par tv 
may  apply  to  compel  an  amendment  of  the  pleading  (y).  ^ 

Confession  of  Defence.^-By  Ord.  XXIV.  r.  3,  "  Whonovor -mv 
defendant,  m  his  statemeiit  of  defence,  or  in  any  furthei  st.  touS 
ot  defence  as  m  the  last  rule  mentioned,  alleges  any  SouJ'' 
defence  which  has  arisen  after  the  commencement  of  tho    "  Ln 
the  plaintiff  niajr  deliver  a  confession  r>f  such  defence  fwhi^  ?,?' 
fession  may  be,  in  the  form  Xo.  5  in  Appendix  U.  S    wi  h    ""h 
variations  as  circumstances  may  require)    and   ,i,.,v  )> 
sign  judgment  for  his  costs  up  to^heS;>f'?ie  pSinSSlch 
defence;  unless  the  Court  or  a  judge  shall,  eithirbeKor a  tei 
the  delivery  ot  such  confession,  otherwise  oixler."    The  tV,rm  nf 
judgment  IS  given  m  tho  R.  of  S.  V.,  Appendix  F.  iSTo.  ll^)       '^ 
An  application  may  be  made  under  this  rule  to  a  ui  i™  ,.f 

additional  plea  of  the  plaintiff's  bankruptcVSe  actTon  £u  ^ 
which  plea  the  plaintiff  confessed,  it  wai  h^ld  Zbr*""22  3^ 

fl.  \y  ^^'^-..'"'^  ^^'^  ^^:'"1'1  t^«  «"  also  under  tho  presnit  nilo 
that  the  i)laintiff  was  entitled  to  sign  iud-meiit  for  In^  rn  u  f 
the  time  of  ploa.ling  the  last  nloitur  CvJill^^f   V'V^ 

adjudicatedaynkri^taftera^mtSighron'L'^^^^^ 
committed  before,  and  pleads  this  as  a  defence  Sng  after  a£ 


(g)  See  I'owell  v.  Duncan,  5  Dowl. 
650. 

^^^''K^'fi''-  (Goodwin,  W.  N.  1883, 
17:  Beddall  v.  Maitland,  17  Ch    D 
174  ;  44  L.  T.  248,  where  The  Oriqina'l 
Hartlepool    Collieries    Co.   v.    Oibb 
6  Ch.  D.  713,  was  not  followed.        ' 

Oi)  ElliH  V.  Muiison,  infra. 

{t)  Take  v.  Andrews,  8  Q.  B.  D 
428;  51  L.  J.,  Q.  B.  281. 

(«)  Fouler  v.  Gamgee,  I  Q.  B  D 
666:  liarber  v.  J'a/mer,  1  Salk.  178- 
per  Martin,  B.,  iu  Jiowarth  v.  Brown, 


1  H.  &  C.  at  p.  696. 


{x)  Ellis  V.  Munson  (C.  A.), 
1.  580.    See  Jones  v.  kill,  L.  E.,  6 


,  ."55  L. 


Q.  B.  230 

T  ^'(}  ¥vi  5?®  Jlroo/s  V.  Jeiiiiitm, 
L.K  IC.P  476:  I.tle;/  y.  /r««.' 
'*M,  L.  B.,  2  Ex.  21,  -24. 

U)  See  form  iu  Chit.  F.  p.  176. 

(a)  Perkins  v.  Jieresford,  i]  L.  T 
015. 

(6)  Foster  v.  Oamgee,  1  Q.  B  D 
606 :  .34  L.  T.  '24H  .  •  w.  u.  i/. 


Confession  of  Defenit,  yo;j 

brouf-'lit,  tho  plaintiff  may  coufoss  the  dofonco  and  sign  judgmoiit  Cuap.  XXIV. 
for  Ills  costs  under  this  rulo  (c).  ■ ■ — - 

AVhcro  tho  defendant  pays  money  into  Court,  and  sets  up  matter 
arisnig  after  action  broujjht,  but  going  only  to  tho  damages,  this  ia 
not  a  "  dofeneo'  within  this  rulo  («/). 

Tho  effect  of  rr.  22  and  23  of  T.  T.  1853,  which  wore  similar  to 
tho  above  rulo,  was  not  merely  to  enable  tho  idaintilf  to  enter  a 
ludk  ]irosc(]Hi  in  tho  particular  action,  and  get  his  costs,  but  to  imt 
an  end  to  tho  litigation  altogether,  as  it  stood  at  tho  time  of  the 
confession  («). 

Under  the  22nd  and  23rd  Iluhs  of  rieadiii,/,  T.  T.  1833,  it  M-as 
held  by  the  Court  of  I'Jxchequor  that  tho  ])laintiff  was  entitled  to 
his  costs  where  ho  confessed  a  plea,  notwithstanding  it  did  not 
allege  that  tho  matter  of  it  arose  "after  tho  last  pleading,"  if 
in  fact  it  did  so(/);  and  that  ho  was  entitled  to  his  costs  on 
confessing  tho  plea,  even  though  it  was  plaintiff's  conviction  for 
felony,  the  legal  effect  of  which  then  was  to  deprive  him  of  the 
right  of  action  (</). 


{c)  Champion  v.  Tormbti,  7  Ch.  D. 
373:  Dmn  v.  Hill,  11  M."  &  W.  470. 

((/)  Valkndar  v.  liawkins,  2  C.  P. 
D.  592. 

(()  Xeirhif/toii  V.  Zci//,  L.  R.,  5 
C.  1".  007,  iiflinned  iu  Exch.  Ch.,  (i 
Id.  ISO.  See  Ihinielt  v.  Gamgee,  2 
Exch.  D.  11 ;  35  L.  T.  764,  afliniied  in 
C.  A.,  30  L.  T.  48  :  cp.  Male  v.  Levy, 


L.  R.,  10  C.  P.  l.M ;  31  L.  T.  727, 
where  a  ground  of  reply  had  arisen 
after  the  coufcssiou  iu  a  former 
action. 

(/)  Hou-(irth  V.  Brown.  1  H.  &  C. 
C94  ;  32  L.  J.,  Exch.  99.  And  see  cases 
cited  ante,  n.  (//). 

C '/)  liarmUv.  L.  ^-  X.  jr.  R.  Co., 
5  li.  &  N.  604  ;  29  L.  J.,  Exch.  334. 


If  11 


1      t 


ii 


i^  iu  ^ 
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taet  rv. 

Domurrors 
abolished. 


Proceedings  in 
lieu  of  de- 
inun«r. 


Points  of  law 
may  be  raised 
in  pleadings. 


CIIAFrEK  XXV. 

PLKADINC  luATTKKS  OF  LAW-I'llOCEEDINGS  IX  UEV  OF 
DEMUIIKEK. 

FoRMEitT.Y,  if  a  pnrty  wished  to  contend  that  tho  facts  stated  l,v 
hi8  o])ponent  m  hi«  jdeadinj,'  as  eonstitutinf?  a  cause  of  adi.Mi  or 
dcfoniu  <.r  aimsvor  to  tlio  last  pmedinf,'  pleading  did  not  in  ]nnnt  of 
law  constitute  a  cause  of  action  or  delenco  or  answer,  his  i.mner 
course  was  to  demur  that  is  to  say,  to  deliver  a  pleading,  statu' 
that  his  opponent's  j.leading  for  certain  grounds  stated  on  tlie  ,;," 
nuirrer  was  had  m  law.  Tho  demurrer  admitted  the  facts  .>.t.fr,i 
in  the  ]doading,  and  special  leave  was  necessary  to  enable  a  paity  f, 
plead  and  demur  at  the  same  time.  Under  the  present  system  hv 
Ord.  AA  r.  r.  1,  "  No  demvrrer  shall  be  allowed."  ^         '  ^ 

In  lieu  of  the  old  demurrer,  a  party  who  wishes  to  contend  that 
his  opponent  s  pleading  is  bad  in  law  may  adopt  ono  of  two  couis cs 
Mo  may  raise  tho  pomt  of  law  in  his  pleading  under  On/.  AA  I'  r  '2 
or  ho  may  app  y  to  strike  out  the  pleading  to  which  his  contention 
applies.    The  latter  corn-so  should  only  bo  resorted  to  in  very  "K 

Points  of  Law  may  he  raised  in  Pleadiixis.l—Bv  Ord  X\r  r  9 

'Any  party  shul/  be  erdiikd  to  raise  by  ''      .dea^ling  any  point  of 

aw,  and  any  point  so  raise.l  shall  be  d-'.  of  by  the  fudge  who 

tries  the  cause  at  or  after  the  trial,  prov...  ,  .hat  by  consint  of  tho 

Sher';a;;v^r^""  "^  "'"  V'"^^'*/?  "-  j^''g°  "'^  tlie  application  of 
eithoi  party,  the  same  may  bo  set  down  for  hearing  and  disposed 
of  at  any  time  before  tho  trial."  ^  "'■  I'osea 

It  will  bo  observed  that  tho  rule  only  says  that  the  party  shall 
"bo  entitled'  to  raise  the  point  of  law  in  his  plead  n"^  It  is 
submitted  that  this  does  not  render  it  obligatory  on  hi  fo  d<)  so 
biit  when  a  party  intends  to  rely  on  a  point  of  law,  he  sho  Id  always 
raise  It  m  lus  pleading  at  the  carliest'possible  opportunity  (a).  ^ 
fl.n  „  P°'^*  ''i  Ir  'u  •''"HI  ^«  stated  in  a  sei.arate  paragraph,  and 
the  grounds  of  the  objection  shortly  stated  as  in  a  demurrer  (/-I 

mnste  rn!l'  1  i""'^r^  T  ^^J  ^*"^"^°  "*  ^^^•''"'^■^  «'•  "iniil'^i-  s  itutos 
^u-  ^    ^'  Pl<^af'i"ff  («fe  «"<'■,  pp.  282,  284) 

Objections  founded  on  the  misjoinder  or  nonjoinder  of  parties 

under  Ord.  XVI.  r.  11  (c).     See  post,  Ch.  LXXXVll. 


(a)  Cp.  Jie  The  White  Star  Co.*- 
sohdatcd  Gold  JUiniiiff  Co.,  48  L.  T. 

(6)  See  form.  Chit.  F.  p,  178.    A 
demurrer  by  a  dofcudaut  to  a  claim, 
Btutinff.  as  a  trroimd  of  deiaiirror 
"  that  the  facts'aUeged  do  not  show 


any  cause  of  action  to  which  effect 
can  bo  given  as  against  this  ilefeii. 
dant,"  was  held  sufficient.  JiiMer 
V.  McLean,  20  Ch.  I).  512. 

(").   IFcyJcinann  v.  fincivtv  Ci'uiriil 
'  TAtCtfivttc, 


T.  514,  C.A. 


19  Ch.  D.  240 ;  45  L. 


Pteadiitij  MutUn  «/  Taiw. 


SlrUa'u'i  out  I'hudii);/  iliscJosiii;/  no  Cause  of  Adion  or  Answer.'] —    < 
By  (''■</.  XXV,  r.  4,  "  The  Court  or  a  juJjjfo  may  order  any  pleading  ~ 
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to"^  bo  struck  out  on   tho  ground  that  it  discloses  no  reasonable  ,,1^,1;"  L'd'is- 
cnuse  of  action  or  answer,  and  in  any  such  case,  or  in  case  of  tho  closiiiR  no 
action  or  defence  being  shown  by  the  i)leadings  to  bo  frivolous  or  cause  of  action 
vexatious,  tho  Court  or  a  judge  may  order  tho  action  to  bo  stayed  or  answer, 
or  dismissod,  or  judgment  to  bo  entered  accordingly,  as  may  bo 

just." 

Tho  application  should  bo  mado  to  a  master  at  chambers  by 
suuniions.  It  may  bo  mado  wherever  tho  pleading  objected  to 
clearly  presents  no  causo  of  action  or  defence  ((/). 

DechiruUiry  Judgment  or  (Jrdtr  mai/  be  sought."] — By  r.  5,  "No  Declaratory 
action  or  proceeding  shall  bo  open  to  objection,  on  tho  ground  that  judgment  or 
a  merely  declaratory  judgment  or  order  is  sought  thereby,  and  tho  order  may  bo 
Court  may  mako  binding  declarations  of  right  whether  any  con-  ^°"^    " 
sequential  relief  is  or  could  bo  claimed  or  not." 

Order  that  Point  of  Law  he  disposed  of  before  the  Trm/.]— Rulo  2 
(siii'rd,  p.  1524)  provides  that  by  order  of  tho  Court  or  a  judge,  on  tho 
application  of  either  party,  or  by  consent,  n  point  of  law  raised  in 
the  pleadings  may  bo  st;t  down  for  hearing  and  disposed  of  before 
the  trial.  Tho  application  for  this  purpose  may  bo  included  in  tho 
"  suTiunons  for  directions  "  {jwst,  p.  ;53J).  In  some  cases  it  may  be 
advisable  to  take  out  a  separate  summons  for  this  purpose  (c). 

The  order  for  tho  separate  trial  of  a  point  of  law  should  only  be 
made  when  tho  decit.ion  of  that  point  will  dispose  of  tho  whole 
action  or  defence,  or  a  substantial  part  of  it,  and  avoid  any  trial  of 
tho  issues  of  fact  (/ ).  When  there  are  issues  of  fact,  which  must  bo 
tried  sooner  or  later,  and  a  fortiori  when  tho  points  of  law  depend 
on  tho  decision  of  those  questions  of  fact,  no  order  should  bo  mado. 

Formerly,  when  a  demurrer  was  set  down  for  argument,  the 
copies  of  tho  pleadings  involved  and  tho  points  for  argument 
called  "  demurrer  books  "  had  to  bo  delivered,  but  nothing  of  tho 
sort  is  necessary  now. 

By  r.  3,  "  If  in  tho  opinion  of  the  Court  or  a  judge,  the  decision 
of  such  point  of  law  substantially  disposes  of  tho  whole  action, 
or  of  any  distinct  causo  of  action,  ground  of  defence,  set-off, 
counterclaim,  or  reply  therein,  tho  Court  or  judge  niay  thereupon 
dismiss  tho  action,  or  make  such  other  order  therein,  as  may  bo 
just." 


Order  that 
point  of  law 
bo  disposed  of 
before  the 
trial. 


Order  on  hear- 
ing point  of 
law. 


((/)  liiirstiill  V.  Jinffiis  (C.  A.),  2G 
Ch.  D.  :i5;  .53  L.  .t.,  Ch.  5(5:);  50 
L.  T.  012;  ;i2  W.  11.  418:  Jo/iustoii 
V.  Juhnxtn),,  W.  N.  18S4,  1!)3 ;  32 
W.  li.  1010,  where,  ns  tho  plaintifT's 
statnncnt  of  claim  disclosed  no  ciiuso 
of  action,  it  was  struck  out,  and  the  ac- 
tion dismissed  with  costs.  See  contra 
I'anom  v.  Burton,  W.  N.  1883,  215, 


Field,  J.,  at  chambers:  In  re 
li((ttliii(iii>i.  Bottlii/aiiii  V.  W<dford, 
32\V."K.'371I,  V/iiil!/,'.T. 

(r)  Sec  form,  Chit.  F.  p.  179. 

(/)  Cp.  /.<!/i)iniiv.  Lti timer,  3  Ex. 
D.  352,  '6^S :'  Jlin/tou  v.  Irwin,  41 
L.  T.  6C6,  667 :  ihrnby  v.  Cardivell, 
8  Q.  B.  D.  329,  335. 
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Where  Parly  to  Imie  othn' 
than  rinintifor  Defendant 

makes  Defanlt 33- 

4.  Setting  aside  Judgment  siffned 
in  Default  of  Defence   ....  333 

[As^to  moving  for  jurlgmont  on  admissions  in  the  pleadings,  soo 


post,  Ch,LXIX.,  "  Motion  for  Judymeut}'] 


Sect.  1.  Where  Plaintiff  mahea  Default, 
^'^"'ilt  in  delivering  Statement  of  Claim.l-Jiy  Jl.  of  S   C    („■! 
.    'V\'  ■^-  ";•  ^'  "  "  *^°  V^^intii'i,  being  l,„und  todeliver  a  st^^^;, ,    ^ 
of  claim,  does  not  deliver  the  same  ^  ithin  tho  time  allowed    ,?)'' 
purposo.  the  defen.lant  mav,  at  the  ex,.i  a  Sm  (Tthi    hi      "',"* 
to  the  (>„„.t  or  a  judge  to  dismiss  the  ic  i'm  ^-i      e,)'t,  i  rwu'ft^; 
frosecution;  and  on  the  hearing  of  such  apnlic  tk^^  the  C  >' 
judge  may.  i    no  st.itement  ot" claim  shallCe  bo^m  de    •    ,7 
order  the  action  to  be  dismissed  accordingly,  or  may  n    ko  V,  l' 
other  order  on  such  terms  as  the  Court  or  judge  slm  H  i   k  i,   t  " 
As  to  when  the  plaintiff  is  bound  to  deliver  a  stXment.f  ii'- 
and  tae  time  within.which  he  must  do  so  ^ru.^P  28«*  "'  '^"""• 
>\hon  an  apidieation  is  made  under  this  rule  a  short  tnnn  ^-u 
generally  be  given   to  the  phxintiff  to  deliver '  ^•.sHUtemnnt 
claim  a).     If  nn  order  is  made  that  unless  the  statomen    ho  ,1 
hvored  within  a  stated  time  the  action  shill  iVn  ,i;  ,  •       1        ^ 
statement  be  delivere.l  before    'eSattfol  that  Z';;'!^  ""'  '"^ 
is  at  an  end,  and  no  time  for  dcHvoXAr.'kim  can    e',f>" "''"','' 


(")  Seo  TTiffffinbotfom  v.  Ji/nslei/, 
3  Ch.  D.  2H8,  a  week  {fivon  :  iMton 
V.  S/orvr,  22  Ch.  D.  yi,  92:  en. 
Lveli/H  V.  l-.veli/n,  13  Ch.  D.  138. 

(A)   IJlnsttcr  V.  Hancock,  3  Q.  B.  T>. 
83:    Uallis  v.  Hepburn,  3  (J.  B.  I). 
84,  n. :  Kinfi  v.  Dunnpurt,  1  Q,  B.  D 
402  :    Wetply  v.  ISuhl,  l  O,  p.  i)   yo  • 
affirmed,  id.  363. 


(f)  Carter  v.  Stnbhs,  6  Q.  B  D 
110;29W.E.132,  C.'A..iu^vi,,Vi; 
tJiu  above  casos  are  distinsuishiil 
but  not  overruled.  Kee  per  //;•,// 
I'.  J.,  C  Q.  B.  D.  at  pp.  120,  IJI  '■ 
Jtiirke  V.  liooney,  4  C.  P  1)  '^ti- 
iV(Ycff//;._v.  Ilrii.sh  Tea  ylssoeialfon, 


Where  Phiiutiff  inalu'S  Default.  327 

served  on  bis  trustees  (d).    Whoro  a  solo  plaintiff  diod,  tho  Court   Chap.  XXVI. 
appointed  a  person  to  represent  him,  so  as  to  ouablo  tho  dol'undant 
to  iiiDVo  to  dismiss  tho  action  {(■). 

Tlio  fact  that  tho  defendant  has  obtained  an  order  for  security 
for  cost!!,  procoodiuss  boing  stayed  in  tho  meantime  (/),  or  has 
iilijil  interroK'itories  for  tho  plaintiffs  examination,  which  tlio  latter 
luis  obtaint'il  tinu)  to  answer  which  has  nut  expired  (j/),  does  not 
prevent  the  ju(l{j;o  from  di.iniissinj,'  tho  action. 

As  to  the  etVect  of  an  order  dismissinfj  an  action  on  Hubsoquont 
procoodings  in  respect  of  tho  same  claim,  sec  In  re  OrriU  Colliery, 
il-r.  Co.,  V2  Ch.  1).  (JHl.  It  appears  that  s\icli  a  dismissal  does  not 
prcchulo  tho  plaixitilY  from  commencing  a  fresh  acHon  for  tho  samo 
cause. 

Pefunll  in  delivering  Ilepli/  or  suhsequeid   l'leiidin(j.]—'By  Ord.  Default  in 
YVi7/.  r.  i;},  "If  tho  plaintitt'  does  not  deliver  a  reply,  or  any    ,. '*^""^"" 
pii'itv  does  not  deliver  any  subseciuont  pleading',  within  the  period  f,Jeu[pJ(,ad" 
allowed  foi'  that  purpose,  tlie  pleadinf,'8  shall  be  doomed  to  bo  closed  jng_ 
■it  the  expiration  of  tiiat  period,  and  all  tho  material  statements  of 
fait  in  the  i)lea(ling  last  dehvered  shall  bo  deemed  to  havo  boon 
(leiiied  and  put  in  issue." 

(Ird.  A'A'A'17.  r.  12,  provides  that  "if  tho  plaintiff  does  not 
within  six  weeks  after  tho  close  of  tho  ]deadinn;s,  or  within  such 
extended  timo  as  a  ('(uirt  or  judge  may  allow,  give  notice  of  trial, 
tile  defendant  may,  before  notice  of  trial  given  by  tho  plaintiff,  give 
notice  of  trial,  or  may  apply  to  the  Court  or  judge  to  dismiss  tho 
iutiou  for  want  of  prosecution  ;  and  on  the  hearing  of  such  appli- 
cation, the  Court  or  a  judge  may  order  the  action  to  bo  dismissed 
accordingly,  or  may  make  such  other  order,  and  on  such  temis  as 
to  the  Court  or  judge  may  seem  just." 

The  effect  of  these  rules  is  that  if  tho  plaintiff  makes  default  in 
deiivering  a  reply  or  Kubse(pient  pleading,  tho  defendant  must 
wait  until  six  weeks  after  the  time  limited  for  delivering  tho  plead- 
ing, and  then,  if  notice  of  trial  is  not  given,  two  courses  nro  open 
toliiin— ho  may  either  give  notice  of  trial  himself,  and  this  ho  will 
do  if  he  has  a  counterclaim  which  ho  is  desirous  of  having  tried  ; 
or  he  may  apply  to  dismiss  tho  action  for  want  of  prosecution. 

Instead  of  adojiling  either  of  tho  above  courses,  tho  defendant 
iiiiiv  move  for  judgment  for  his  costs,  and  on  tho  counterclaim,  if 

The  inotion  cannot  bo  made  successfully  if  the  reply  is  delivered 
before  notice  of  it  is  served  (i).  ,     ,    ,      • 

If  tho  plaintiff'  has  agreed  to  one  of  several  defendants  having 
further  timo  for  delivering  his  dcfonce,  another  defendant  cannot  in 


(d)  M'riqht  v.  Swindon,  ^-c.  It. 
Co.,  i  Ch.  b.  164. 

(t)  Wiiigrove  v.  Thompson,  11  Ch. 
D.  419. 

(/')  La  Grange  v.  Mc Andrew,  4 
Q.  iJ.  D.  210  ;  39  L.  T.  ijOO. 

(»)  Jackson  v.  leimey,  L.  R.,  1 
Ex.  093. 

(h)  Street  V.  Crump,  25  Ch.  D. 
68;  49  L.  T.  397;  32  W.  E.  89: 
Lmnsdnt  v.  Wiftter.  8  Q.  B.  D. 
G.'jO;   61  L.  J.,  Q.  B.  413:   I'ascnl 


V.  Jiichnrds,  44  L.  T.  87:  Caroli 
V.  Hirst,  48  L.  T.  759 ;  31  W.  It. 
839,  not  following  Litton  v.  Litton, 
3  Ch.  D.  703. 

(i)  (Irnves  v.  Terr;/,  9  Q.  B.  D. 
170;  51  L.  J.,  Q.  D.  4f.4:  cp.  Eaton 
V.  Storcr,  22  CU.  1).  91 ;  48  L.  T. 
204:  Gill  V.  Woodfin  (C.  A.).  25  Ch. 
D.  707  ;  63  L.  J.,"Ch.  C17  ;  50  L.  T. 
490  ;  32  W.  K.  393.  See  Gibbinga  v. 
Sirnnff,  post,  p.  331,  n.  (.«). 
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Tart  rv. 


Whero  the  de- 
fendant makes 
default. 


Be/auH  of  heading  and  Proceedings  thereon. 

tho  monntimo  apply  to  dismiss  tho  notion  UA     Dn  ♦!,„  i       • 
the  apphcation,  further  time  to  (lelivr  tifo^  ronh  wi        ^'""'VJ^  «' 
given  to  tlio  pLiintilf  on  payment  of  costlm     ffi.t  Jl    «'""'"'•'■  ^'^ 

18  given  in  tho  Jt.  of  S.  C,  AppendUK!" No.  lT(o).       J'''^^^'^'^^'^'^". 
Sect.  2.   Where  D.fmdnnt  makes  Default. 

or  roeovory  of  h.n'd  (...    :<!:C^tv^'':^^^^ 

of  two  or  nioro  of  m  ch  daii  w    tl„7,  i  ;  l'-!v    '''    '  "^  """'"imtioi, 

if  the  .lofondantniakosde  inM.^  v^^^^^  "'''.v  «.gn  j,„],.,H.nt 

(lixttr:  7r„if:*  :,i!;»i™r 

motion  for  judgment  ngaSst  n  Ifl  l '^"  ^^°  «;'*^«'^  "tonr- on 
may  sot  it  dowih.pninstS  „t  he  imo  S  '? '^^'^-nP  ''<-'t'anlt,  or 
or  set  down  on  mc!?io„  for      ]?,,  ..^.t  '!^ain  Ml.'*  '^^'^t^'^  *'"••  *>'''>1 

euppon  of  the  applicatio'n  isni::::dZ";:^''''''''     ^-  "ffi'l'^'t  n. 
.  i     c,  L  n.  j..\j^\.,     Motion  for  Judgment." 


Where  claim 

for  debt  or 

liquidated  do-     V",    ',',"'•"'      ^'  '^">' I'laintin  s  cJaiiii  lir.  r.,.i..  <•  'I'V,  "'-'    "-""• 


nd,  and  the  defo.ulnnf.l,.,.. ,...._!" -^    'V'  "-/'"W  or  hqui- 


759'^^  ^^"''"''''"' '^-  £^elU",  11  Ch.  D. 
(/)  TiV/ft^/  V.  -Syo>-(  >•,  22  Ch  D  go 

file"  ^'"'"''''"  '^'  •^'"■'■**'''"'  ^0  w.  R. 


(")  See  this  foim,  Cln't.  F.  ,,  IS'> 
ooci,/,/y,  GUlexpu,  W.  X.  iS-52,  4. 


Chap.  XXVI. 


Where  Df/enduut  makea  De/ititlt, 

that  purpose,  dolivcr  a  dofonco,  the  plaintiff  maj",  at  thn  expiration 

of  such  time,  enter  final  judguiout  for  tho  amount  daiuieil  with  — 

COBtsl." 

A  form  of  judgment  ia  given  in  tho  7f.  of  S.  C,  Appendix  F., 
So.  1.     Ste  VliiL  i''.,p.  1«4. 

In  nn  action  on  a  replevin  bond  claiming  tho  amount  for  which 
tho  bond  is  given,  if  tho  defendant  nuikcs  default,  final  and  not 
interlocutory  judgment  should  be  signed  ('/).  , 

As  to  when  a  del'onco  must  bo  delivered,  see  ante,  p.  297. 

How  signed,  <{*c,] — Tho  mode  of  signing  tho  judgment  can  bo  Ilmv  signed, 
gathered  irom  what  is  stated  ante,  p.  ^60.  It  will  bo  there  seen  that  *■''■ 
a  copy  of  tho  pleadingw  must  bo  left  with  tho  ofHcor  at  tho  timo  of 
sieiung  judgment.  Ah  to  taxing  tho  costs,  &c.  see  jxist,  V/i.  LX  VII. 
Executi(m  is  is!<ued  as  in  ordinary  cases.  If  a  year  has  expired  sinco 
tho  last  proceeding  was  had,  tho  defendant  will  bo  entitled  to  a 
calendar  month's  notice  of  proceeding  (r)  before  plaintii?  can  sign 
judgment.  Tho  judgment  cannot,  it  would  seem,  be  signed  on  a 
diu  noil  (s).  Tho  plaintiff  may  sign  judgment  for  want  of  a  plea 
between  12th  August  and  24th  October,  if  tho  timo  for  pleading 
expired  hefvre  the  former  day(<).  JJut  if  tho  timo  for  pleading 
expire  on  that  day,  judgment  cannot  be  signed  liotween  thoso 

davn(")' 

If  the  defendant  delivers  a  defence  which  may  bo  treated  as  Where  de- 
a  luillitv,  it  is  the  same  as  if  no  defiaic(»  were  delivered;   thus,  fence  delivered 
if  the  defence  pleaded  bo  clearly  not  adapted  to  tho  8tatement  'siuulhty. 
of  claim  (.r),  plaintitY,  after  tlio  timo  for  delivering  tho  defence 
has  expired,  may  sign  judgment.     So,  if  the  defendant  deliver 
for  a  defence  a  document  not  in  any  way  framed  like  one,  it  may  bo 
treated  as  a  nuUitj-,  ex. (/'•.  a  document,  "general  issue  non  tis.vimp- 
sit'\tj),  "I  plead  nil  dibit,  yours,  &c."  (z),  or  the  like.     Wo  tho 
defence  may  bo  treated  as  a  nullity,  if  it  be  so  ridiciilous  a.s  to 
amount  to  a  contempt  of  Court  ((().     If  defendant  plead  before  ho 
has  entered  an  api)earanco,   jjlaintilV   may  treat  tho  plea  ■.     ft 
nuUity  [b),  unless  ho  has  waived  his  right  of  doing  so. 

The'  omission  of  "  qui  turn,"  Ac.  to  tho  plaintiff's  name,  in  th-.i 
title  of  the  defence  in  a  penal  action,  does  not  warrant  the  plaintiff 
treating  it  as  a  nullity  (cj ;  nor  will  a  mis-statement  of  defendant's 


(o)  l)ix\.  Groom,  o  Ex.  D.  91. 

()•)  I'ost,Ch.CXXV.  SCO Liinciishr 
T.  Frasn;  1  M.  &  Sel.  478. 

(.«)  Harrison  v.  HiinUi,  9  B.  &  C. 
243.  And  see  Ikunelt  v.  I'ottir,  2 
C.  &  J.  0'22. 

(/)  Morrk  v.  Ilaucoek,  1  Dowl., 
X.  S.  W'lO.  But  see  Anon.,  l.'i  Leg. 
01)9. 1'20;  Tidd's  New  rniet.  18;}. 

(«)  Morris  v.  llaiivnck-,  I  Dowl., 
N.  S.  320  :  Unlhouk  v.  l.iti/tiilil,  cor. 
I'atkson,  J.,  at  Chambers,  '2Gth  Aug. 
1841. 

(i-)  See  HoUidaij  v.  Tlohn,  3  Sc. 
N.  R.  490 ;  3  M.  &  Gr.  115:  Badinan 
r.  hmh.  6  Sc.  N.  E.  160 ;  1  Samid. 
28,  n. :  Stafford  v.  Little,  Barnes, 


257 :  Pcrrij  v.  Fisher,  G  East,  549 : 
Ihrnnnn  v.  Er/an,  4  Taunt.  104 : 
Ford  V.  Ikrmi'rd,  4  M.  &  P.  302: 
King  V.  Myers,  5  Dowl.  080. 

(//)  (lihson  V.  Jloummau,  1  Chit. 
Rep.  047,  n.  And  see  Albany  v. 
Unjlin,  Ca.  Vv.  C.  V.  120. 

(;)  MartijH  v.  Skiiimr,  Barnes, 
239. 

(«)  See  per  Wilde,  C.  J.,  Davidson 
V.  Itolni,  5C.  B.  170. 

(*)  Hoc  Kolhlcn  V.  Snirn,  2  Tyr. 
304.  And  see  Douytus  v.  O'reen,  1 
Chit.  7. 

(r)  Dale  v.  Beer,  7  East,  333 ;  3 
Smith,  243. 
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IJ 


^\^lere  it  is  a 
sham  one. 


Default  of  J'UuJiiig  and  Procetdingt  thereon. 

chriatian  namo  in  tho  oommoncomont  of  tho  dofonco  (<l]  it  ;. 
approhon.lo.  .  hnwoyor,  tlmt  u  Hul..stanti,il  ini.i-8tatom.mt  of  fl . 
i.uiims  ot  tho  iMirtios  1,1  tho  niuso  nii-ht  rondor  tho  (l..f.M..n  1 
millity  I  .Monaaiit  .lohvor  tlio  ploa  to  tho  cm.trv  «!.  it," 
instead  of  tho  town  ugont  M,  iduiutifV  may  treat  it  uh  a  imllitv 

lhou{,'h,  botoro  tlio  Jiidicatiiro  Acts,  tho  /;.  of  T.  T  IHVi  "i.m 
hibitod  dufondant  plcadinj^  ium  (mnmpxit  or  novor  iiuioht'oii  tT. 
dodaratiou  on  a  l.iU  „r  iioto,  or  tho  plea  of  uil  debet  in  anv  a.t  m. 
phuntilt  could  not.  uiiloss  dofoudant  ^y^^vo  und.-r  terms  of  'u\r,Vuu, 
i..,.aby(/)    treat  such  plea  as  a  nullity  and  si^n  jud^nn,.,',!  V? 
Iho  plamtill  8  courHo.  m  any  of  the.so  easoH,  unless  ho  wa.M  i",  ii 
issuoon  or  demur  to.  tlio  plea,  was  either  to  obtain  a  jud-'e'sorhr 
under  tho  (om.  Luw  I'ror.  Ad,  m2,  s.  52,  to  strike  it  out  (/O   or  to 
compel  defendant  to  amend  it.     Whero  to  an  action  a-mi,  s    J , 
feniant  as  indorser  of  a  bill  ho  pleaded  that  "ho  didl.ot  m  k,", 
.vr  dniw  tho  bill:"  it  was  held  tfiut  tho  plaintifT  could  ulit      .. 
tho  plou  as  a   nullity,   and  ni-n  jud-m(mt(/).     And  in  ;,,,„,: 
plaintiil  cannot  treat  a  def.'neo  as  a  nullity  which  will  be  iv 
isTnfonimTJn  ""°  ^^  '•«J"'-'ti"g  surplusage  (A-),  or  merely  because  it 

A  Hham  dofonco  though  bad  in  law  or  a  trick  upon  tho  face  of  if 
and  lalao,  cannot  bo  considere.l  a  nullity,  so  as  to  warrant  nliinfiff 
in  signing  judgment  (m).     liut  it  may  bo  laid  down  as  a  generd 


rulo.^that,  when  tho  dofonco  is  upon  tl'in  I'aco  of  it  palpabiy\rti'irky 
" 1---1  of  delaying  the  plaintitV,' a  muster 


one  framed  only  tor  tho  purposo  wi  ..v.ii^mf;  uie  piainuit  a  ni 
will  order  it  to  bo  struck  out,  and,  in  somo  cases,  give  nlaintiiT 
leave  to  sign  jmlgmont  {„).  Hut  tho  master  will  not  interfere  mu 
strike  out  a  dotcnco  upon  the  nioro  ground  of  its  beiii-  f.,ls,, 
although  plaintiff  swear  that  it  is  so  in  every  respect  ((-).  Ner'will 
ho  do  so  111  gonerul  whero  plaintiff  has  consented  to  defendaufs 
pleading  it  (y*).  ° 


{<i)  Aiwn.,TD.  &1{.  511. 

((')  Tfii/lor  V.  liiwsoii,  C.  P.  Cas. 
Prac.  123. 

(/)  AM/y.  ;'»//cAo(s,3  Jur.  1172, 
Q.  li.  And  see  Savi/l  v.  Jhife,  8 
Dowl.  30!):  Eddison  v.  I'lgram,  16 
M.  ii  \V.  i;i7;  16  L.  J.,  Ex.  33: 
Humphrey  v.  Earl  Waldegraie,  6  M. 
&  W.  622. 

{g)  Suo  Finliv/son  v.  Mackenzie,  3 
Biiig.  N.  C.  824:  Hay  v.  FMer,  2 
JI.  i'  VV.  722 :  Fraaer  v.  Newton,  8 
Dowl.  773. 

(A)  See  per  Littledak,  J.,  in  Hor- 
ner V.  Keppel,  19  A.  &  E.  17  ;  2  P. 
&  D.  23i  :  Mobeion  v.  Mis,  2  B.  C. 
11.  185. 

(0  Allen  V.  Walker,  6Dowl.  4G0: 
2  M.  &  W.  317. 

(i)  llindale  v.  Kelly,  1  Dowl.  285  ; 
1  C.  &  J.  410;  1  Tyr.  ,387.  Soo 
Attwoody.  lionacich,  1  I).  &  It.  473; 
Juli/higton  v.  Tnwii,  1  M.  &  P.  276: 
Macdutinell  v.  Macdonnelt,  3  B.  &  P. 
174. 

(0  Bomfield  V.  Edge,  1  Ex.  89; 
6  D.  &  L.  99;  17  L.  J.,  Ex.   169: 


Vere  v.  GtMsborniirfh,  1  Biiig.  N,  C 
353;  1  So.  265:   hurley  y.  Hirnmi', 

On)  See    Waterman  v.   Oirdai,  6 
M.  ic  Or.  762. 

M  Onl.  XXV.  r.  4,  anto,  p,  :)25 : 
cp.  Jialmanno  v.  T/iowson,  H  He  '.m  ■ 
6  Bing.  N.  C.  153;  8  l)(,wl.  70 ! 
Mttford  V.  Finden,  8  M.  A:  W.  511  • 
9  Dowl.  813:  Miirrai/  v.  Jhiidur 
9  Dowl.  537 :  Fmuumi  v.  ]{,i,i,Mt,  S 
Dowl.  238:  Horner  v.  Kcniicl  10 
A.  &E.  17;  21'.&D.  231:  Ww« 
V.  Jhirward,  10  A.  &  E.  19 ;  2  P.  & 
D.  235. 

(o)  Merrington  v.  Beckett,  2  B.  & 
C.  81 ;  3  D.  &  R.  231 :  timith  v. 
JIackwell,  1  M.  &  P.  338 ;  4  liing. 
612  :  Fu'warda  v.  Greenwood,  5  Uini' 
N.  C.  470,  per  Tindal,  C.  J. :  Jliti„rd 
V.  linden,  Bupra.  See  levi/  v.  Hail- 
ton,  14  Q.  B.  418  ;  19  L.  J.,'Q.  B.  10  : 
Kittt  y.  Musk,  4  Ex.  490;  7  J).  A:  L. 
192;  19  L.  J.,  Ex.  54. 

(«)  Hou-en  v.  Carr,  6  D.-.wl.  ?,i)o. 
See  Forleieue  v.  Holt,  1  Vent.  213, 


CiiAr.  XXVI. 


When  money 
nut  ]iiiiil  in  on 
lili'ii  of  t<<ml<T. 
At  wliiit  timo 
it  may  bo 
tti){uuu. 


i' 


IFVif/'t  hf/riiihiiif  iiinki*  IhfiiuU. 

As  to  tUo  courso  to  1)0  pnraiiod  whoro  tho  dofoixliint  idoiidH  a 
temli'i".  <»'■  'I  piiyiuinit  of  moiioy  into  (.'oiirt,  without  paying  tho 
moiicv  into  Court,  xw  Vvl.  '2,  I'h.  XXIX.  (7). 

It'  (lotoudnnt  dtdivcr  a  dofcuco  which  in  a  nullity,  tho  jiliiintiff 
canriiit  sit^n  judgiuont  bc'foro  tlio  timet  for  dolivorinji:  tho  dofoncohus 
uxpirod,  for  tiio  dufondaut  may  utill  jtload  jtroporly  hoforo  that 
tiiuo('')'  '^"<  it  "  dofonct)  is  didivtsrod  uftor  tho  tinui  ut  whiuh  pliiin- 
tilf  is*  outitlod  to  wigu  jud^inont,  but  hoforo  judf^iuont  is  Mignod, 
jdiljjiiU'iit  ciinnot  bo  signod  (»J.  Wht-ro  uftor  tho  titno  for  ploading 
jjmf  ox])iroil,  defondaut's  Hohcitor  ton<lorod  a  ploa  at  plaintill's 
Bolii.itiii''rt  ollico,  just  aftor  plaintiffs  solicitor's  dork  had  scst  out  to 
rIitii  jiidjiniont,  and  dofondant's  solicitor  followed  him,  and,  arriving 
iiiiiin'diutfly  aftor  judgnumt  liad  been  signed,  again  tciidi^-od  tho 
plea,  tho  judgment  was  hold  to  bo  rogular,  having  boon  siguod  in 
'I'uoranco  of  tho  tondor  of  tho  ploa  (<). 

Aifaiiist  one  of  several  Defendnutit,'] — By  Ord.  XXVII.  r.  3, 
"  ^Yh('n  in  any  such  action  as  in  tho  last  jtrooeding  rulo  mentioned 
thoro  aro  several  dofondants,  if  one  of  thorn  make  default  as  men- 
tioned in  tho  last  preceding  rulo,  tho  plaintilt  may  enter  final 
judjjinont  against  th(»  defendant  so  making  default,  and  issue 
execution  upon  such  judgment  without  ]irejudico  to  his  right  to 
proceed  with  his  action  against  tho  other  defendants"  (it). 

Where  (llaim  fur  I)amn<iea  or  Tfefiniif  as  well  (it  Di-ht."] — By  Ord, 
X.W'II.  r.  (),  "If  tho  idaiiitilf's  claim  bo  for  a  debt  or  lii|uidatod 
(li'iiiiiMil,  and  also  for  detention  of  goods  and  jiccuniary  damages, 
or  pi'iMUiiary  damages  only,  atid  any  dof(>n(lant  make  default  as 
niciitiiine<l  in  r.  '2,  tho  jdaintitV  may  enter  final  judgment,  for  tho 
deiit  or  li(iuidated  demand,  and  also  enter  interlocutory  judgment 
for  the  value  of  tho  goods  and  tho  damages,  or  tho  damages  only, 
as  the  caso  may  bo,  and  proceed  as  mentioned  in  rules  4  and  o." 

Where   Claim  for   Detention  of  Goods   or   I)amaiies.'\—liy    Ord,  Where  claim 
XXVJI.r.  4,  "If  tho  plaintiff's  claim  bo  for  detention  of  goods  for  detention 
and  pecuniary  damages,  or    "'hor  of  thom,  and  tho  defendant,  or  of  poods  or 
all  tho  dofondants  if  moro      ;  >.  one,  make  dofaidt  as  nuMitioned  in  ''^•"''■ses. 


Against  one  of 
Bevcral  de- 
fcndauta. 


Where  claim 

for  danmgcs  or 
ditiiiue  as 
well  as  dobt. 


where  Ifule,  C  J.,  blamed  the  bad 
pnictioo  that  is  amongst  counsel  in 
advisiiijj  such  pleas,  and  said  that  it 
WHS  within  tho  penalty  of  Westmin- 
ster 1,  Serjeants,  Comntors,  &c.  ;  and 
tliiit  ultlioiif^h  counsel  wore  obli{;ed 
to  bo  faithful  to  their  clients,  yet 
they  might  not  to  manage  their 
causes  in  such  a  manner  as  justice 
would  be  delayed  or  truth  sup- 
pressed, to  promote  which  was  as 
mucli  the  duty  of  their  calling  as  it 
w:i8  tlie  oflico  of  rhu  judges,  though 
not  in  80  eminent  a  degree.  As  to 
fining  a  solicitor  for  pleading  a  sham 
pica,  &c.,  BOO  ante,  p.  17H. 

{</)  See  I'ether  v.  She/ton,  1  Str. 
G;JS;  CiiapiiHin  V.  llicks,  2  Dowl. 
641 ;  2  C.  &  M.  633. 


(r)  Warne  v.  liereufnrd,  4  Dowl. 
3G1  ;  1  T.  &  O.  'J30  :  Uniw/i  v.  Jfoiid, 
1  M.  &  W.  314;  1  T.  &  O.  617: 
Macher  v.  Jlil/infl,  3  Dowl.  210: 
Dakiim  v.  Wagner,  3  Dowl.  535. 

C,v)  GMinqs  V.  Strung  (C.  A.),  2(3 
Ch.  D.  ()G  :  "50  L.  T.  578 ;  32  W.  B. 
757  :  GiUv.  Wood  fin,  25  Ch.  D.  707  ; 
50  L.  T.  490:  Amplhitl  v.  Seniple, 
1  Dowl.  316;  2  0.  &  J.  358:  Gray 
V.  I'cnnell,  1  Dowl.  120:  Leigh  \. 
Jiender,  4  Dowl.  201  :  Minna  v. 
JIaxter,  1  T.  R.  10.  But  aeo  Thomp- 
son V.  Ryatl,  4  T.  R.  195. 

(J)  Stii/fhrd  V.  i<ichoU,  4  Bing. 
N.  C.  093;  OSc.  577- 

(«)  See  Jenliinis  ^ .  Davies,  I  Ch.  D. 
69G. 
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Pabt IV. 


Costs. 


Where  sereral 
defendants. 


VVTien  defence 
Roes  to  part  of 
the  cause  of 
aci/ion  only. 


De/iiuH  of  Vlmdituj  and  Vroctrdiiuji  l/iereon. 

riilo2.  tho  i.liiintiff  mny  outer  an  interlonitory  jihl-rnont  a-»„„  ♦ 
tl.«  ,lcf..,Mlunt  ..r  .lofon-luMt..  un.l  a  writ  o(  inquiry-^^hu     i  ^    "^ 

only,  uH  tl.o  niso  may  l,„.     l»„t  tho  Court  or  a  iudtro  n,         T 
that  u.Htm.l  of  a  writ  of  i„,,„iry.  tho  v.ih.oan.l  amount  of  ,|,  ,„.;;:; 
or  oith.'r  of  thtuu.  Hhall  bo  u^cortaiuud  in  any  way  wliicli  th<  r?,  r; 
or  lutljroumy  iliroct."  ^       J  «""-»  uio  loiirt 

Ch.LX  I .,  '<  ]\ru  „/  ln,iu,r,,r  un.l  hy  a  nuiHtor,  are  ,„„t,  ('/,  rv  ■ 

AHtosigniuK  .iu.lKniont  for  return  of  Hpooifio  roo.I^.  srrnnf.  „ 
'•ll'v  /:"!/■ /I"  •''"''^^'If'""  '•>'  ^'''''  "^  ••"I'vory,  t^e  post,  Vh.  IX Xn}] 

thTl?  *TJ'?!  "i!r'''^""t'"y  jwlffment  is  X'o.  2  in  Ainwn.lh- /•'  to 
tho  /{.  uj  s.  r.     Tlio  form  of  llnal  jud^Mnent  is  A',,.  •!  (r  ' 

.Seo  as  to  tho  .lainap.s  on  a  ju.l-m.Mit  l.y  .lofauit  in  an  a.tio„  „„ 
ft  contract  in  tho  ultornative,  J),-,;,;//  v.  llhrn,//,  L.  U    «  (•   |'    1  "." 

n,,n,,,i  Hl,,,.,<l  i,>Muv,,U,n  iwl,,,n,„t,  ,,r,„;:d  to  ,,,t  H,,  '.i./J''; 
1  hi-  1.1,11  „t, J)  ,a  ,„l,thdU,  nrorn-  nxr,rt„in,,lh,,,t  writ  „n„„nm  Z 
III  Homr  uthvr  ini,/,  „s  ,/,rf,t,',l  ////  tlic  (ihor,;  r'li/r.  A.i  'to  f/'r  ,';■)  e 
'>>'/'>iri/,  unU  „s  t„  tl,>-  i,tl„r  vw„I,h  „/ .ih.avh,!,,,!  ,l,in>,n/,s,  „,;■  CI,    cv'r 

t:  I'^Zs'z::!.  ^r'sr"^  -""•  ''^' '' "^-^  ^"-  •-"  - -i 

Tho  jilaintiif  is  not  entitled  to  tlio  costs  of  proparinL'  for  tri.ir-^ 
A\hen,  in  an  action  against  tho  le.sseo  of  a  coUierv,  two  hn.,  ho. 
of  covenant  wero  assi-ne.l :  first,  noii-pavment  of  a  slropin-  ,v  t 
and    Kocondly,    not    im-perly  workin-    tho   n.in.-;  tlio  dcrondant 
allowed   ind^nnent  to  ^o  by  .h-fault.  an.l  a  writ  of  in. '  i   •   " 
issued;  the  jury  toun.    that  tho  plaintiffs  hud  sustuine.l  daiM.-.'s 
to  tho  anmnnt  ol  o  »/.,  but  that  thoy  wero  entitled  to  ;  )  dan,,".! 
m  respect  of  dilupi.lati.)ns  throuf,'h  tho  mine  not  haviiiL-  ben  in 
l)or ly  worko.1.     It  was  hel.l   notwithstan.linR.  that  tho  ma.sf.T  wa^ 
iiKht  in  aHowiiif,'  to  the  plaintifVs.  on  taxation,  tho  full  c.sts  „f 
witm-sscs  suniniono.    by  tho  plaintiffs  to  prove  default  in  pro„,.rlv 
working  tho  mino  f«).  r"l""3 

by  (M  XXr/l.  r.  5.  "When  in  any  such  action  as  in  r  4 
mentioned  there  are  Hoveral  .l..fendants,  if  one  or  more  of  them 
mak.)  dotault  as  niention.^d  in  r.  2,  tho  plaintiff  may  cnt..-  an 
interlocutory  ludgment  aj?uinst  tho  defendant  or  defendants  .„ 
mukiii-  delault,  and  j.roceed  with  his  action  against  tho  others 
And  in  such  case,  Ih.;  value  and  amount  of  dnmuffos  against  th.^ 
defen.lant  making  .lefault  shall  bo  assessed  at  tho  same  timewith 
tho  trial  of  the  action  or  issues  therein  against  tho  other  defendants 
unless  the  Court  or  a  judge  shall  otherwise  direct." 

„  "^''/  .^'-^'"'f  f''f',t,P'"-^  "f  </'«    Cause   of  Action  o«/;/.]-nv 
It.  UJ  S.  C,  Ord.  XXVIl.  r.  {»,  "If  the  plaintift's  claim  bo  for  i 

(r)  See  these  forms,  Chit.  F.  18,5.  (;)  Freeman  v  Stiriiwhnm    1)  T 

99 ,  Bitt.  Ch.  Cos.  20.  (,^  j,„,i,  „„^  „„„^^^^  ^_  ^        3 

L.  J.,  C.  P.  147. 


Stttiiiij  aside  Jmtijiuent  in  Dr/ault. 
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ilulitur  litiuiiliitoil  (loiimiid.  tlio  (lidoutit)ii  of  eoodii  uiiil  i)ocuniuiv    Cnxr.  XXVI. 

'iluiiiuj;«'H,  iir  I'oi'  any  of  hiuIi  iimtt«rt,  or  for  tho  rocovoiy  of  luiul, 

and  till'  (Iffi'iiiliuit  (IcHvorH  a  dofpucin  which  imiiH)rts  to  otl'or  aii 

iinHWtr  to /)(((/  I'lih/  of  tliu  jilaiiitilVH  allt'f,'t'il  tauso  of  action,  tho 

pliiintitV  may  hy  lri(Vf  0/  the  (.'uiirt  or  <i  jwlijc  oiitor  judKinont,  linal 

or  iiitcrlocutorV.  "«  th"  cano  laay  bo,  for  tho  part  uiuuiHWorcd; 

pioviilt'd  tliat  tlio  unaimwurud  part  coiiMiMts  of  a  H<ipavato  cause  of 

licticiii.  or  in  Hovcrahh)  from  thu  rest,  a^t  in  tho  cano  of  part  of  a  dobt 

or  li(iiiitlatod  demand  :  provided  also  that,  where  theru  iHacountor-  Whoro  there  u 

cltiiia,  execution  <>n  any  h\ic1i  judgment  an  above  mentioned  in  acouutcr- 

ro>iii;ct  of  tlio  phiintill'schiim  .-liall  ni>t  issuo  without  kayo  of  tho  '=''""'• 

Courtorajudgo." 

Exinidon  <"i  Jii'l:liiinit  />//  A/"/(//.]-'rho  exoeution  on  a  judg-  Execution, 
tnoi'it  by  (U'fault  in,  in  k*"'"''"!-  *''"  '^"">"  '"^  '"  ordinary  cases  (/y). 
Inmtio'nsof  (h.'bt  witliin  the  wtatute  IS  ,!•  0  II'.  It,  c.  11,  n.  8,  such 
as  on  a  Itond  for  the  perl'ormanco  oi  covenants  for  the  jiaymuiit 
of  money  by  instahnonts,  or  of  an  annuity,  or  tho  lik*^  (r),  if 
tho  defenilant  milYer  jud}j;ment  to  (j;o  by  dol'aidt,  although  in 
HtrietnesH  this  is  hJukiI  judgincMd,  and  entorod  up  for  tho  entire 
wniilty  of  the  bond,  yet  the  i)huntilY  cannot  sue  out  execution  for 
tho  sum  recovered  by  tho  judgment,  but  only  lor  tho  damagoH  iu 
respect  of  tho  breadi  sued  for,  and  ho  nuiy  deliver  a  suggestion 
of  breuches  from  time  to  time  as  they  occur,  ami  execute  a  writ  of 
inquiry,  in  order  to  assess  damages  on  them  (c). 

Sect.  3.   Where  Partica  to  lasue  other  than  Plaintiff  or 
IhJ'cnilant  make  DeJ'auH. 

By  Ord.  XXVII.  r.  14,  "  In  any  case  in  whic)>  issues  arise  in  au 
action  other  than  between  ]daintill'  and  defendant,  if  any  party  to 
any  such  issue  :;..ikos  default  in  delivering  any  pleading,  tho 
opposite  rarty  nmy  apply  to  the  Court  or  a  judge  lor  such  jiidg- 
muut,  if  any,  as  upon  tho  pleadings  he  may  appear  to  be  entitled 
to.  And  the  Court  or  judge  may  order  jiulgmont  to  bo  entered 
accordingly,  or  may  nmko  such  other  order  us  may  be  necessary  to 
do  complete  justice  between  the  parties." 

Tho  application  may  bo  made  to  a  master  by  summons  at 
chumbors. 

Sect.  4.  SetiiiKj  aside  Judgment  aiyiied  iii  default  of  Defence. 

By  Ord.  XX  I'll.  r.  15,  "Any  judgment  by  default  whether  under  Setting  aside 
this  order  or  under  any  other  of  these  rules,  may  be  set  aside  by  judKinent 
tho  Court  or  a  judge,  upon  such  terms  as  to  costs  or  otherwise  as  "f^,^'J^i"i';®" 
Kucli  Court  or  jmlge  may  think  fit."     Tho  application  should  be  J^^J.^^ 
nmdo  to  a  master  at  chambers  by  summons  supported  by  an  aflidavit 
showing  that  tho  defendant  has  a  defence  on  the  merits  (r^.  an*! 
accouating  for  tho  default.     See  tho  note  and  cases,  ante,  p.  '2GG. 

Fonuorly  a  simple  alFidavit  by  tho  defendant  that  he  had  "a  Affidavit iu 
good  defence  to  this  action  on  tho  merits,  as  I  am  advised  and  support, 
bcliovo,"  was  considered  sufficient ;  but  tho  application  should  now 
bo  supported  by  an  affidavit  showing  tho  nature  of  the  defence  and 


(A)  Post,  Ch.  LXXiy. 

((■)  Lit'o  ijost,  Cli.  ex. 

((/)  Walt  v.  Harnett,  3  Q.  B.  D. 


183,    aflinund   Id.  _^363:_^  Smith   v. 
Jruul/irr,  3  Es.  1).  338  ',  o7  Jj.  1 .  388, 

777,  per  Jirett,  L.  J. 


it 
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I 


'    i 


it 
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Paet IV. 


Vheie  It  -was  mauo  by  the  attorney  or  manasinrclo rk  tn^l ' 
ttoiney  the  form  was,  •<  as  he  is  v>Mmed  and  voiily  bcliuv-os '' ,  " 
r,  "as  he  is  instructed  and  verily  believes "f/l  ^'A^Z,,  ^ ''! 
ehcves "  would  not  do (h).     An  nfili""  A  llJ  A,.,.  >PPr,z„l  and 


Le/auH  ofPieadiny  and  I'roceedings  thereon. 

the  facts  by  which  it  is  supported.    Under  the  form o.- ,>,.    r     • 
was  held  that  the  affidavit  Inust  state    rexm-oss^^^r^^^^ 
defendant  had  "  a  good  defence  to  this  acSonXon  the  meSl  9f 
It  might  bo  made  either  by  the  defendant  himself  or  hf^^tt.       ^')' 
agent,  or  the  clerk  of  the  a'ttorney  who  had  Sde  m^n^  4^^^^^ 
the  cause,  or  some  person  who  had  had  such  a  connexroiTr/     i°^ 
cause  as  acquainted  him  with  its  merits  and  thU.  nw  *'"' 

the  face  of  the  affidavit  (/•).    wCo  it  w'ts  ^^  if  T'"'  "" 
Wlf.  the  words  ..  as  hi i^^aczS^^f  SX^lS^    SJr? 
Where  it  was  maue  by  the  attorn^v  nr  r,.nr,n„:.„  „,„.."_  "^.^'''V; 
attor 
or,      ....  „ ,^^^  „^^^^^  ^ 

believes ';  would  not  do  (h).     An  aflkfa^^ merely  ihat  the™u].,,;f 
was  advised  and  behoved  ho  had  "a  eood  and  moX!;  "' 

fence  "  ,^0 ;  or.  that  the  defendant  ''  hath^merit  1^4  o/^^^^^^^^ 
thatTo  L^'  ^^^^T    W:  °^>  .^^'^*  "^'  i«  iuformedCl  bS ! 

acSon'VM      or  T^l' TYT^:''  ""^  ^^^''^^'^  .lofence  to  th 
acuon    (.),    or,  that  he  had    "merits  to  defend"  n,.  *<  ,         , 

defence  to  the  action  "(ni)-  or  that  hn  hnil  '  n  „    'i      \     '^  ^"'"^ 

defence  on  the  merits,"^  nit  Taving  '<  to  th'   actiol  "Ir^^  '^''t'' 

affidavits  ot  merits,  be  allowed  to  make  an  affid^Wt  to  ^hiw  tl 
the  defendant  had  no  merit'!  •  nnri  {f  h.^  a;a        j         •.         ^""'' 

,    Where  the  judgment  has  been  regularly  signed  the  forme,,.,,  n 
imposed  are  payment  of  aU  the  costs  throlnTway  (^):°™'  "'^'"^ 


(e)  Latie  v.  Isaacs,  3  Dowl.  652. 
.Af) ^^oivbotham  v.  Bi<pree,bI)ow\. 
/  \-^'"''*"'«  V.  Bunt,  1  Chit.  Rep.  93. 
>•?<  ^''"^''^.V  ^-  Itines,  5  Dowl.  ,'i66. 

''M  &G  760;  lD.&L.763,and 
see  note  (rf). 

.„i')  ^jK>field  V.  Etiggins,  3  Dowl. 

427 :   Worthtngton  v. ,  2  C.  M.  & 

it.  315. 


f; 


155. 


;0  iWe  V.  5o»i!/,.  7  Dowl.  412 
.m)  rrmgle  v.  Maraack,  1  D.  &  R, 

^^{h)  Schofield  V.  Huggim,  3  Dowl. 

(o)  JZ<;««c  V.  Battcrshj,  3  Dowl. 
213,  per  Gurueg,  B.    And  see  per 

g  (P)  See  TFilfiams  v.  J?»-/,m,  29  W. 
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CHAPTER  XXVII. 

SUMMONS   FOR   DIBE0TI0N3. 

Under  tte  former  system  it  -was,  until  quite  recentl}',  necessary  to  Chap.  XXVII. 
take  out  a  separate  summons  on  every  appHcatlon  in  an  action,  g        ^^gj^. 
This  is  no  longer  necessary.    One  summons,  called  a  '« summons  direotionB. 
for  directions,'^  may  now  be  taken  out  by  either  party  at  any  stage 
of  the  action  prior  to  trial,  embodying  an  application  for  all  that  is 
required  at  the  time  when  it  is  taken  out,  and  the  summons  may  be 
adiourncd  from  time  to  time,  and  brought  on  again  by  notice, 
whenever  either  party  desires  some  further  order. 

By  R.  of  8.  C,  Ord.  XXX.  r.  1,  "In  every  cause  or  matter  one 
general  BumiroTis  for  directions  may  be  taken  out  at  any  time  by 
any  party  with  respect  to  the  following  matters  and  proceedings  :— 
particulars  of  claim  defence  or  reply,  statement  o!  special  case, 
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Costs  of  appli- 
cation  not  in- 
cluded in  sum- 
mons for  di- 
rections. 


Summons  fur  Directions, 
discovery  (including  interrogatories),  commissions  and  examin.tinn 

By  r.  2    "Such  summons  for  directions  shall  bo  a  sntnnn. 
returnab  e  mnot  less  than  four  days,  in  the  Form  No    TTk' 
pendix  K    with  such  variations  as  circumstances  may  r^nni  '   t^J 
shall  be  addressed  to  and  served  upon  all  such  l.artSs  to\  e  .'.r'^ 
or  matter  as  may  be  affected  thereby.     The  applicant  sb.  1         T 
as  practicable,  include  in  the  sum^uonralK  •     's  man   '  o^r 
above-mentioned  matters  and  proceedings  as,  having   c  "  d  1  l 
na  ureof  the  cause  or  matter,  can  conveniently  bo  deal   w  th  1  v  J 
order  and  du'ections  of  the  Court  or  iudffe.     Upon  tin  ll     '    ""^ 
he  suuHnons  any  party  to  ^vhom  the'suSmo.^Ts^SlJs  TI^^^^ 
be  at  liberty  to  apply  for  any  order  or  directions  as  to  anv  of  tf 
above-mentioned  matters  or  proceedings  which  he  mav  Sro  !', 
thereupon,  after  giving  notice  to  such  parties  (if  an?)  L  the  CW 
or  judge  may  direct,  any  order  may  bo  made    and  all     olc      ' 
directions  given,  as  to  all  or  any  of  ^such  Sters  aL  Uc^^i 
as  may  be  just,  whether  applied  for  or  not :  such  ordi^shart  f 
he  Form  No.  4  in  Appendix  K,  with  such  varia?  ons  as  c  rcu '" 
stances  maj'  require.  uicum- 

The  summons  is  taken  out  and  served  in  the  same  manner  as  .ti 
ord  nary  summons  (a).  It  will  be  observed  that  the  rule  r  oui," S 
tha  at  least  three  days  should  elapse  between  the  dates  o  iS  and 
return.  On  the  hearing  the  party  served  with  tho  summons  mav 
ask  for  any  direction  he  requires.  "umuions  may 

When  the  order  or  orders  required  is  or  are  made,  the  imthor 
hearing  o    the  summons  is  adjourned,  with  liberty  to  eithei      rtv 
to  bring  It  on  again,  on  giving  the  other  two  days'  no  co     hi 
useful  to  get  a  provision  Inserted  in  the  adjournmenrc lause  tha 
Sroi^!fersTquTrcS"  ^^°^^^^  ''''''  ^^^"  ^P^^^'  *^  "^-tE 

s;:s^o^  f  Ke^is;5tror7J;s^Lg?^!rti 

appear  to  the  Court  or  judge  that  the  application  is  one  that  coSl 
and  ouyhtto  hayeheen  included  in  or  made  upon  the  geSa 
summons  for  directions,  such  application  shall  be  granted  fnlv  nt 
the  costs  of  the  party  making  the  same."  ^  ""^^  "' 


(a)  See  post,  Ch.  rxXIII.    See  forms,  Chit.  P.  p. 
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CHAPTER  XXVIII. 

DISCONTINUANCE— WITIIDUAWAL  OF  UEFKNCE, 
COUNTEllCIiAIM,  &C. 


1.  DiscoHtinuaiice,  ^-c 337 

2.  Withdrawal  of  Biifencc  ....   340 


FAOE 

3.  Withdrawal  of  Record 340 

4,  Xew  Action    after    Biscon- 

tinuancc 340 


1.    Discontinuance. 

Discoiitinuancc.^—By  Jt.  of  S.  C,  Ord.  XXVI.  r.  1,  "  The  plain-  Cn.  XXVIII. 

tiff(<Oraay,  at  any  time  Lel'uio  rocoij)!  of  the  ilofomlant'.s  tlofonce, ; ; — 

or  iiftor  tho  receipt  thereof  before  taking  any  other  proceeding  in   1- Discontinu- 
the   action   (save    any    interlocutory    application),    by   notice"  in  Smwfnffm'rt 
writing  (/<),  wholly  ((•)  discontinue  his  iHiiiim(i</(iinst(il/or  uni/  of  the  of  cloini  &o. 
(hfiinlaiits,  or  withdraw  any  part  or  parts  of  liis  alloged  cause  of  ' 

complaint,  and  thereupon  he  shall  pay  such  defendant's  costs  (d) 
of  the  action,  or,  if  the  action  bo  not  wholly  discontinued,  tho 
costs  occasioned  by  tho  matter  so  withdrawn.  'Such  costs  shall  bo 
taxed,  and  such  discontinuance  or  withdrawal,  as  tho  case  may  bo, 
shall  not  bo  a  defence  to  any  subsequent  action.  Save  as  in  this  rule 
otherwise  provided,  it  shall  not  bo  competent  for  the  plaintiff  to 
withdraw  tho  record  (<-)  or  discontinue  tho  action  without  leave 
of  the  Court  or  a  Judge,  but  the  Court  or  a  Judge  may,  before,  or 
at,  or  after  (/)  the  hearing  or  trial,  upon  such  terms  as  to  costs, 
and  as  to  any  other  action,  and  otherwise  as  may  bo  just,  order 
tho  action  to  be  discontinued,  or  any  part  of  tho  alleged  cause  of 
complaint  to  be  struck  out.  The  Court  or  a  Judge  may,  in  like 
manner,  and  with  the  like  discretion  as  to  terms,  upon  the  applica- 
tion of  a  defendant,  order  tho  whole  or  any  part  of  his  alleged 
grounds  of  defence  or  counterclaim  to  be  withdrawn  or  struck  out, 
but  it  shall  not  be  competent  to  a  defendant  to  withdraw  his 
defence,  or  any  port  thereof,  without  such  leave." 
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(a)  Long  v.liiickcridge,  1  Str.  112. 

[b^  Before  tho  Jud.  Acts,  the  ob- 
taiinuft  of  tho  rule  to  discontinue  was 
deemed  a  step  in  tho  cause.  Murray 
V.  Either,  1  C.  B.  638. 

(f)  Formerly,  part  of  an  action 
could  not  be  uiscontiuued.  10  M.  & 
W.  8. 

(d)  As  to  what  costs  had  to  bo 
paid  wliero  the  plaintiff  discontinued 
after  iiiakiug  tho  representative  of 
the  defuiidaut  a  party  to  tho  "^.uit, 

C.A.P.  -VOL.  I. 


under  the  138th  section  of  the  C.  L. 
r.  Act,  1852,  see  lienye  v.  Swaine, 
23L.  J.,C.  P.  182. 

0)  Seo  r.  2,  post,  p.  340. 

if)  I'rice  V.  I'arhrr,  1  Salk.  178: 
lioKcherx.Liiwsoii,  Hardw.  200,  201 : 
Roe  V.  Grail,  2  W.  Dl.  815 :  Price  v. 
Far/ctr,  1  Salk.  178:  Voiin//  v.  Hit- 
cheiis,  1  D.  &  M.  559  :  (iomhiinimh 
V.  Jiiit/iT  (or  JkctlvH),  2  C,  M.  .Sc  K. 
210;  3Dowl.761:  Sttirtisv.J^thcrick, 
Garth.  86 ;  1  Show.  63. 

Z 
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Without  Leave.'] — Under  tho  above  rule  the  pliiintiff  may  ilismn- 
tinuo  tho  whole  of  his  iictioii  or  withdraw  any  part  or  parts  of  it,  or 
discontinue  it  as  against  one  or  more  of  several  defendants.  Hy 
maj'  do  so  by  notice  in  writing,  without  any  leave  being  nticossarv, 

{)rovided  ho  does  so  before  delivery  of  the  defence,  or  if,  nftcr  iln- 
ivery  of  defence,  before  taking  anj'  stcjjs  in  the  action  other  than 
an  interlocutory  application.  In  all  other  cases,  leave  to  dis- 
continue or  withdraw  is  necessary.  The  plaintiff  cannot  witlidraw 
his  action  without  leave  after  it  has  been  entered  for  trial,  even 
though  no  defence  has  been  delivorod  {g). 

Notice  of.  Notice  of."] — When  tho  plaintiff  discontinues  or  withdraws  ])ait  of 

his  cause  of  action  without  leave,  ho  must  servo  a  notice  in  wiitiu", 
specifying  tho  extent  of  the  discontinuance  or  withdrawal,  on  his 
opponent.  A  form  of  notice  is  given  in  the  R.  of  S,  C. ,  Apjietidix  II. , 
No.  19  (/i).  This  form  should  bo  followed  in  all  cases,  but  a 
written  notice  by  tho  plaintiff's  solicitors,  stating  that  they  were 
instructed  to  proceed  no  further  with  tho  action,  has  been  held 
sufficient  (/).  ' 

Leave  to  dis-         Leave  to  discontinue,   tfcc.^ — After  tho  periods  above  reforroil  to 
continue.  the  plaintii?  cannot  discontinue  or  withdraw  without  leave.    Tliis 

leave  is  obtained  bj^  a  summons  before  a  master  at  chambers  er  a 
district  registrar.  If  the  leave  is  given  the  order  should  bo  in  tho 
terms  that  tho  action  be  discontinued,  or  that  a  specified  part  of  it 
bo  withdrawn,  and  not  that  it  be  stayed  (A.).  • 

Tho  leave  will  generally  be  granted,  but  in  some  cases  when  tho 
defendant  would  bo  prejudiced  it  maybe  refused.  Thus,  it  was 
refused  after  an  action  had  been  referred  to  an  arbitrator  to  state  a 
special  case,  and  ho  had  in  tho  case  found  tho  facts  with  regard  to 
all  biit  a  very  small  portion  of  the  claim  in  tho  defendant's 
favour  {I). 
Terms.  As  a  general  rule,  the  leave  will  only  bo  granted  on  payment  of 

costs  (m),  but  in  somo  special  cases  leave  will  bo  granted  without 
this  (h).  If  tho  defendant  become  insolvent  after  the  commence- 
ment of  tho  action,  and  tho  plaintiff  take  no  further  steps  in  it 
after  knowledge  of  the  insolvency,  tho  Court  will,  in  general, 
allow  him  to  discontiinio  without  payment  of  costs  (o). 

Where  plaintiff  has  leave  to  discontinue  upon  papncnt  of  costs, 
they  should  be  paid  forthwith ;  for,  until  paid,  tho  action  is  not 
discontinued  or  stayed  (/j).    And  where  the  plaintiff,  instead  of 


(a)  Matthews  v.  Antrobus,  49  L. 
J.,  Ch.  80.  See  Ord.  XXVI.  r.  2, 
post,  p.  340. 

(h)  See  Chitty's  ForniB,  p.  192. 

(t)  The  roiinncrinnn,  4  V.  D.  19.5  ; 
48L.  J.,P.  r).-);  39L.  T.  G42. 

(/t)  A»o.\.,  W.  N.  1876,  40. 

h)  !<l(ihlsrhmtdty.  Walfonl,  4  Q. 
B.  D.  217  ;  48  L.  J.,  Q.  B.  348. 

(/»)  Sue  8  Eliz.  c.  2,  8.  2 ;  Comb. 
209.  See  Ames  v.  liagff,  2  Dowl.  35: 
^oensgcn  v.  Chanter,  C  Scott,  300. 


00  See  Ord.  LXV.,  post,  Cli. 
LXVII.,  and  Ord.  XXVI.,  supra: 
Broadhurst  v.  Willey,\y.  N.  187(i,  21. 

(«)  Ford  V.  Stocic,  1  Dowl.,  N.  S. 
7G3. 

{p)  Jleeton  v.  Jup/i,  15  M.  fr  W. 
149 :  Mo/lim/  v.  liuekhollz.  3  M.  k 
Sel.  153:  H'7nt:nore  v.  Willunm,  G 
T.  R.  765.  See  White  v.  Oomperlz, 
5  ii.  i(,  Ala.  905;  1  D.  &  K.  iVKi: 
Brandt  v.  I'eacoek,  1  B.  &  C.  6f9;  G 
D.  &  li.  2. 
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paying  costs,  wont  on  and  ohtainod  a  verdict,  Parl-e,  J.,  refused  to  Ch.  XXVIII. 

set  aside  tlio  verdict,  and  order  a  discontimianco  to  bo  entered  (n) 

■\Vliero,  before  the  Judicature  Acts,  the  i)luintirt'  had  obtained  a 
rule  to  discontinue,  the  defendant  might  by  motion,  or  summons 
and  order,  compel  the  phxintift'  to  enter  tlio  judgment  of  discon- 
tinuance, and  carry  in  tho  judgment  roll(r);  but  if  tho  nlaintiif 
had  leave  to  discontniuo  upon  payment  of  costs,  they  must  first 
Iiave  been  paid. 

In  taxing  costs  on  discontinuance  or  withdrawal  tho  masters  act  TaxinK  costs, 
upon  tlie  priiiciplo  that  tho  costs  of  all  work  in  preparing  papers 
brioiing  counsel,  or  otherwise  relating  to  aflidavits  or  pleadino-^i' 
leaseiiably  and  properly  and  not  preuiaturelv  done,  down  to  t"ho 
time  of  the  notice,  is  allowable ;  and  that  tho  taxing  master,  havin"- 
regard  to  the  circumstances  of  each  case,  must  decide  whether  tho 
work  was  reasonable  and  proper,  and  whether  tlio  time  for  doing 
it  liad  arrived  [s).  No  change  of  practice  in  this  respect  has  been 
made  since  tlio  Judicature  Act{t). 

As  to  taxation  of  costs,  see  post,  Ch.  LX  VII.  Before  tho  Judica- 
ture Acts,  if,  after  judgment  for  tho  ]daintifJ  on  demurrer  to  one  of 
several  i>leas,  ho  discontinued  tho  action,  and  tho  defendant  did  not 
insist  upon  taking  proceedings  in  error,  tho  costs  of  tho  demurrer 
ami  the  costs  of  tlie  discontinuance  might  bo  ascertained  by  one 
taxation,  and  an  allocatur  made  out  for  tho  balance  (it).  If  tho 
defendant  insisted  upon  taking  such  proceedings,  tho  costs  of  the 
(liscontinuanco  and  demurrer  must  have  been  taxed  separately  (v) 
The  defendant  is  not  entitled  to  tho  costs  of  the  draft  or  copies  of 
tho  briefs  (i'),  or  instructions  for  same  (y),  where  the  plaintitf  dis- 
continues before  notice  of  trial. 

Ejfed  of  Discontmimnce.']—1\\Q  plaintiff  cannot  by  discontinuing,  Effect  of. 
after  he  has  given  tlio  usual  undertaking  as  to  damages  on  tho 
granting  of  an  interlocutory  injunction,  avoid  an  inquiry  as  to 
such  damages;  and  such  inquiry  will  bo  ordered  after  the  dis- 

coutiimance  (2). 

A  discontinuance  puts  an  end  to  any  appeal  that  may  be  pend- 
ing («). 

AVe  have  seen  {ante,  p.  307)  that  by  Ord.  XXI.  r.  16,  discontinu- 
ance by  the  plaintiff  of  his  claim  does  not  prevent  a  defendant  from 
proceeding  with  a  counterclaim. 

If  the  plaintiff  in  a  tost  action  discontinues  or  withdraws,  another 
action  may  bo  substituted  as  tho  lost  action  {b). 


(q)  Edqinioii  V.  rroii/fmaii,  1  Dowl. 
152:  }la/icr  v.  Jiipp,  3  D.  &  L.  471 ; 
1.)  M.  &  W.  119,  nom.  JUrton  v. 
Jiipp:  IStnhs  v.  Jl'oo(/i\son,  7  T.  R. 
G.  Anil  SCO  Jic.r  v.  I'irn,  2  Dowl. 
182  :  Tin-mr  v.  Gi/l,  3  Dowl.  31. 

(r)  See  Mayor  of  Macvlcsfidd  v. 
Gee.  13  M.  &  W.  470  ;  2  D.  &"L.  418 ; 
Tidd's  Prac.  Fonns,  234. 

(«)  Harrison  v.  Lcutiicr,  16  Ch.  D. 
559 ;  50  L.  J.,  Ch.  2G4 ;  cp.  The  tit. 
0kf,2V.Ti.  113;  30  L.  T.  30. 

(0  u. 

(h)  Mayor  of  Macclesfield  v.  Gee, 
supra:  Khvood  v.  Btdloef.-,  G  Q.  U.  3S3. 


(r)  Mayor  of  Macclenjiehl  v.  Gee, 
supra. 

(.(■)  Doc  A.  rostU'tliwaite  v.  Keale, 
2  M.  &  W.  732  ;  6  Dowl.  106. 

(y)  Cooper  V.  Holes,  29  L.  J.,  Ex. 
141 :  Freeman  v.  Springham,  32  L.  J.. 
C.  P.  249.  -^      -/        '  . 

(;)  Newcomen  v.  Coulson,  7  Ch.  D. 
764  :  Xewby  v.  Harrison,  3  De  G., 
F.  &  Jo.  287. 

(rt)  Conybeare  v.  Lewis,  13  Ch.  D. 
469. 

(6)  Amo*  V.  Chadwick,  9  Ch.  D. 
459. 
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Paot  V. 


Judgment  by 
defendant  for 
costs. 


2.  Withdrawal 
of  defence  or 
coimterclaim. 


3.  Withdrawal 
of  cause  after 
entry  for  trial. 


New  action. 


Withdrawal  of  Dcftnce  or  Counterclaim, 

Jiuhjment  hi  Dr/finhint/or  Costs.]— Hy  R.  of  ,S.  C,  Ord.  A'ATy 
r.  ;J,  "Any  (lofoudaut  may  oiitor  judgmout  for  tlio  costsot'  th("> 
action,  if  it  is  wliolly  di.scontiuuod  against  him,  or  for  tho  -(.sts 
occasioned  by  the  mattor  withdrawn,  if  the  action  bo  not  wliolly 
discontimiod,  in  easo  such  respective  coats  are  not  paid  within  four 
days  after  taxation." 

A  form  of  judgment  is  given  in  the  R.  of  S.  C,  Anvendir  P 
No.  14.     {See  Chitti/'s  Forms,  p.  193.)  '       ' 

Eulo  1  {siqmi)  entitles  the  dofendaut  to  tax  his  costs,  and  this 
rule  (r.  3}  enables  him  to  sign  judgment  for  thorn,  which  ho  coulil 
not  previously  do  (^d).  As  to  wliat  costs  the  defendant  is  entitled 
to  when  the  plaintiff  withdi-aws,  see  ante,  p.  339. 

2.   Withdrawal  of  Defence  or  Counterclaim. 

The  defendant  cannot  withdraw  his  defence  or  counterclaim 
without  leave;  but  the  rule  {Ord.  XXVI.  r.  1,  aufmt)  enables  a 
master,  on  a  summons  for  that  purpose,  to  order  the  defcnco  or 
counterclaim,  or  any  part  of  either,  to  bo  withdi-awu  or  struck  out 
on  terms. 

The  summons  should,  it  appears,  state  the  tenns  which  the 
defendant  offers  (e).  In  one  case  one  of  the  defendants  to  an  a  tiou 
for  the  recovery  of  land  was  allowed  to  withdraw  his  defence  utter 
the  action  had  been  in  the  paper  for  trial,  but  had  been  postpuiiwl 
till  another  action  relating  to  the  same  property  should  be  ready  for 
trial,  upon  the  terms  of  giving  the  plaintiffs  all  the  relief  to  which 
they  could  be  entitled  at  the  trial,  and  paj-ing  the  costs ' '  so  far  as  thov 
were  occasioned  by  the  defence  of  the  said  defendant,"  and  tlio  costs 
of  a  summons  for  leave  to  withdraw  (/).  It  was  subsequently  held 
that  the  only  costs  which  such  defendant  was  liable  to  pay  under 
this  order  were  the  increased  costs  occasioned  by  such  defoudaut 
having  defended  the  action  ;  and  that  he  was  not  liable  to  pay  an 
apportioned  part  of  the  plaintiff's  general  costs  {g), 

3.  Withdraival  of  Cause  after  Entry  for  Trial. 
By  Ord.  XXVI.  r.  2,  '<  When  a  cause  has  been  entered  for  trial 
it  naay  bo  withdrawn  by  either  plaintiff  or  defendant,  upon  pro-' 
ducing  to  the  proper  officer  a  consent  in  writing,  signed  by  the 
parties." 

4.  New  Action  after  Discontinuance. 
After  a  discontinuance  (A),  the  plaintiff  may  commence  a  new 
action  for  the  same  cause.     If  the  defendant  before  the  1  tfc  2  V. 


{d)  Bolton  V.  Bolton,  3  Ch.  D.  276 : 
35  L.  T.  358. 

(«)  Itecd  and  Personal  Advance  Co. 
V.  McCarthy,  14  Ch.  D.  188,  per 
Fry,  J.,  at  p.  191 ;  42  L.  T.  43.  See 
Swindell  v.  Birmingham  Syndicate. 
W.  N.  1884,  98. 

(/)  Real  and  Personal  Advance  Co. 
v.  McCarthy,  14  Ch.  D.  188  ;  42  L.  T. 
48,  Fru,  J.  But  the  coiTcptnoRs  of 
the  order  was  doubted  by  the  judges 
of  the  Court  of  Appeal  when  the 


case  came  before  them  on  another 
point.     See  note  {g),  infra. 

(g)  Ileal  and  Personal  Properti/ 
Advance  Co.  v.  McCarthy  (C.  A.),  18 
Ch.  D.  362;  45L.  T.  166. 

(/()  The  discontinuance  is  not  com- 
plete until  the  costs  are  paid,  if  the 
plaintiff  has  leave  to  discontiuui;  upon 
payment  of  costs.  Mollin;/  v.  Bi<ck- 
'lo'fr,  3  M.  &  Sfl.  153:  IFhitinurc  v. 
Williams,  6  T.  R.  765. 


New  Action  after  Discontinuance. 
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c,  110,  wore  hold  to  hail  in  tho  first  action,  ho  could  not  have  Locn    Cn.  XXVIII. 
hold  to  bail  a  second  time  without  a  judge's  order  (/). 

Staying  Proceedinqa  in  aiihaequent  Action  until  Costa  of  diacontinued  Staying  pro- 
AciioH  are  jwiW.]  -By  J{.  of  S.  C,  Ord.  XXVL  r.  4,  "  If  any  sub-  ceedings  in 
sequent  action  shall  bo  brought  before  payment  of  tho  costs  of  n  action  mitil 
discontinued  action,  for  the  same  or  substantially  tho  samo,  cause  costs  paid, 
of  action,  the  Court  or  a  judge  may,  if  they  or  ho  think  fit,  order 
a  stay  of  such  subsequent  action,  until  such  costs  shall  have  boen 
paid.'" 


(,)  n.  n.  2  \V.  t,  r.  7.    Pco  llis/ioj)      Dowl.  59 :   rresvott  v.  Stevens,   Id. 
s.  hmll,  G  T.  R.  610:    Amm.,   1       57. 
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Part  V. 
In  what  cases. 


CHAPTER  XXIX. 

PAYMENT  OF  MONEY  INTO  COURT  AND  PROCEEDINGS  TIIEIIEON  {<,), 

PXOE 

1.  In  satisfaction  of  Claim  or  3.  Regulations  as  to  the  V«rf,/ 

,  ^;""'^;'''''"' 342  of  Payment  of  Money  iiuo  Zl 

1.  In  other  Cases 3,54   I       getting  it  out  of  Court ;j.-,.3 


Sect.  1.  Payment  into  Court  in  aatlsfndion  of  Clal 
Counterclaim. 


ni  or 


PAOB 

In  what  Cases    342 

Amount , 343 

Mode  of  Payment 343 

lief  ore  Defence — Xotice 34  3 

With  Defence     344 

Pleading  Payment  into  Court  . ,  345 
Appropriation  of  Money  paid  in 

under  Ord.  XIV. 346 

With  Defence  of  Tender   346 

After  Defence     347 

Talcing  Money  out  of  Court  ....  347 
Acceptance  of  Money  paid  in  when 

Claim  not  denied    348 


PAOE 


Proceedings  where  Money  not 
accepted 3m 

Proceedings  uhere  Monei/  paid 
in  together  with  Denial  of 
liability     35J 

1.  Where     Plaintif    accepts 

Amount 3-^ 

2.  Where   Plain/if  does   not 

accept  it 35j 

i:fect  of  Payment  as  Admisxion 

of  Cause  of  Action,  ijr 352 

Proceedings  where  Actions  con- 
solidated    35^ 


Li  tuhat  Cases.-]— Qy  R.  of  S.  C,  Orel.  XXH.  r.  1,  "  Wlioro  auv 
action  IS  brought  to  recover  a  debt  or  damages,  any  defeudunt  nmv 
before  or  at  the  time  of  delivering  his  defence,  or 'at  aily  latei'  tiii'io 
by  leave  of  the  Court  or  a  judge,  pay  into  Court  a  suin  of  nioncv 
by  way  of  satisfaction,  which  shall  be  taken  to  admit  the  claim  or 
cause  of  action  in  respect  of  which  the  pavment  is  made  •  or  ho 
may,  with  a  defence  denying  liability,  (except  in  actions  or  cmuiter- 
claims  for  libel  or  slander)  pay  money  into  Court  wliiuli  slmll  bo 
subject  to  the  provisions  of  rule  G :  provided  that  in  an  action  on  a 
bond  under  the  statute  8  d-  9  Will.  3,  c.  11  (l),  payment  into  Court 


(a)  As  to  the  investment  of  money 
awarded  to  or  recovered  by  an  infant 
or  person  of  unsound  mmd,  not  so 
found  by  iuquisitioTi,  son  Ord.  XXTI. 
rr.  1")  et  seq.,  post,  Ch.  XCIX., 
"Actions  by  and  against  Infanta." 


The  rules  as  to  investmout  of  money 
do  not  apply  to  actious  in  the  (inocu's 
Bench  Division.     See  post,  ji.  y,J9. 

{/>)  See  jjoat,  Ch.  CX.,  ''Actions  on 
Ponds." 


Payment  o/  Money  into  Court. 
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bIiiiU  bo  atluiisdiblo  to  particular  broaches  only,  and  not  to  tho  Chap.  XXIX. 

wLolo  action."  _  .     •«,, 

ThiH  rulo  enables  a  defonilant  who  either  admits  the  plaintiff  s 
cliiim  or  part  of  it,  or  who  is  willing  to  pay  a  sum  in  satisfaction  of 
thu  iliiim  for  tho  sake  of  peace,  or  for  some  other  reason,  without 
adiuittiiig  it,  to  pay  money  into  Court.  Tliis  can  only  bo  done 
iu  actions  to  recover  a  debt  or  damages  (r) ;  but  this  practically 
iiu'ludcs  all  actions  brought  in  tho  Queen's  Bench  Division.  It 
(liiiN  nut  extend  to  actions  for  an  account  (c). 

Bv  sect.  2  of  tlio  27  &  28  V.  c.  i)o,  an  Act  to  amend  tho  9  <fc  10  Lord  Camp- 
r.  ■•' '.'3,  intituled  "An  Act  for  compensating  the  families  of  per-  boll'sAct. 
sons  killed  by  accident:"  it  is  enacted,  "that  it  shall  be  sufficient 
if  tho  defendant  is  advised  to  pay  money  into  Court,  that  ho  pay  it 
an  a  coinpensati(m  in  one  sum  to  all  persons  entitled  under  the  i^aid 
Act  for  his  wrongful  act,  neglect  or  default,  without  specifying  the 
Bhiues  into  which  it  is  to  bo  divided  by  tho  jury;  and  if  tho  said 
sum  be  not  aece]ited,  and  an  issue  is  taken  by  tho  plaintiff  as  to  its 
Bullicioncy,  and  tho  jury  shall  think  tho  same  suflicient,  tho  defen- 
diint  shuil  bo  entitled  to  the  verdict  on  that  issue."  If  money  be 
paid  into  Court  under  this  section  without  specifying  the  shares 
lutii  which  it  is  to  bo  divided,  and  the  sum  paid  in  be  accepted,  the 
proi)i'r  mode  of  obtaining  an  apportionment  is  by  applj-ing,  under 
Unl.  XXX  VI.  r.  8,  for  directions  as  to  mode  and  jdaco  of  trial,  and 
obtiiining  an  order  for  trial  by  jury  at  some  assizes  ((/). 

There  are  various  statutory  provisions  expressly^  allowing  tho 
(lofciulant  to  pay  money  into  Court  in  particular  cases,  independently 
(It'  tlie  above  provisions.  Thus  justices  of  the  peace,  and  others,  in 
actions  against  them  for  anything  done  in  the  execution  of  their 


respective  duties,  are  omiiowercd,  by  various  statutes,  to  pay  money 
iut)  Court,  jjosf,  Cfi.  X(JI.     As  to  bringing  money  into^Coiirt  in 

jectment   for  non-payment  of    rent,  see  post, 

living  money  into  Court  in  replevin,  see  post,  Ch 


As   to 


Cl>.    CVL 

aviL 

By  n.  of  S.  C,  Ord.  XXII.  r.  9,  "  A  p'laintiff  may,  in  answer  to  To  counter- 
a  cvitutfrc'luim,  pay  money  into  Court  in  satisfaction  tlioreof,  subject  claim, 
to  tho  like  conditions  as  to  costs  and  otherwise  as  upon  payniont 
into  Court  by  a  defendant." 

yl„,„,„,;.]_Caro  must  bo  taken  to  pay  in  enough  to  satisfy  tho  Amount. 
debt  or  damages  in  respect  of  which  the  money  is  paid  in  up  to  tho 
time  of  payment  into  Court.  If  interest  bo  duo,  it  should  be 
calculated  up  to  the  time  of  the  payment  into  Court,  and  not  merely 
to  tho  commencement  of  tho  action  (c).  If  tho  defendant  after 
delivering  his  defence  find  ho  has  not  paid  in  a  sufficient  sum,  ho 
will  in  general  bo  allowed  to  amend  his  defence  and  pay  in  a 
further  sum,  upon  payment  of  costs  and  other  reasonable  terms.* 


. 


nil 


Mode  of  pay- 
ment iu. 


Mode  of  Payment  in.'] — See  post,  p.  355. 

Payment  into  Court  before  Defence — Notice."] — The  above  rule  Payment  into 
{Onl.  XXII.  r.  1,  supra,  p.  342),' it  will  bo  observed,  empowers  the  Court  before 


(c)  Mc/wls  V.  Evens,  22  Ch.  D. 
611;  48L.  T.  GG. 

(,-/\  KiM  V.  Ml:Un>!i1  R.  Co., 
March  22ud,  1877,  Bristol,  per  Cock- 
bum,  L.  C.  J.,  "Times,"  March 27t^ 


1877.  See  Condhffe  v.  Condliffc,  29 
L.  T.  831  :  Sanderson  v.  Sanderson, 
36  L.  T.  847. 

((•)  Eidd  V.   Walker,  2  B.  &  Ad. 
705;  IDowl.  331. 
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Taut  V. 


Notice. 


Payment  with 
defence. 


Payment  into  Court. 

_  dofomknt  to  pay  mon.'.v  into  Court  at  any  tlmo  boforo  (loliv..iiM™ 
his  (  oteiu-o.     Ik.foro  Uw  writ  is  sorvotl  p.iymout  to  thu  i.lainHV 
will  l..t  an  olfoutual  discharKo.  and  tho  costs  of  tho  writ  .■a„n„t  1 , 
rocovoroil  (/).     Aftor  tiio  writ  is  sorvod  tho  dufondant,  if  1  o  int,„,L 
to  pay  tho  whole  amount  claiinod  and  tho  costs,  may  witliin  foi  r 
days  aftor  sorvico  pay  tho  n^noy  to  tho  plaintilf  oi"'  his  snlirit, ,. 
pursuant  to  tho  notico  indorsed  on  tho  writ  (.y) ;  and  in  tliat  c  isn 
all  turthor  proooo.lin-s  will  bo  stayed  except  so  far  as  tho  ta.v.tir.n 
?|  *^'',''°/'^'''/t  tho  <lolVMulant  desires  a  taxation,  is  cone.rned  f„ 
If  tho  (lutendant  intends  to  pay  less  than  the  amount  claims,!  ■  .  1 
costs  lio  may  pay  it  into  Court.     Formerly  he  could  have  tak(.ii  ... 
a  summons  to  stay  procoediiiffs  on  the  payment  boin-'  ma.le'  l,i,f 
such  sumnionses  are  no  hm^er  issued  or  used  (/<).     It  is  subiai'tt,.,) 
however,  that  althouj,'h  tho  defendant  cannot  take  out  a  sumni,,.. 
to  stay  on  payment  of  loss  than  tho  whole  claim,  ho  may  still  t . h, 
out  a  summons  to  stay  on  payment  of  tho  whole  amount  cluii,,,! 
and  costs,  as,  f,,r  instance,  when  lie  admits  the  whole  amotmt  t,.  C 
duo  but  has  ..mittod  to  pay  it  within  the  four  days  iiursuaut  to  tho 
notice  ind..r.srd  on  the  writ  (/),  or  to  stay  on  payment  of  the  who  o 
amount  wi  h<.ut  the  costs;  as  when  tho  writ  is  voxatiously  ,r 
iinnecossanly  issued  (/•).  ->.'nioii>ij  c.r 

When  money  is  paid  into  Court  boforo  dofonco  the  defendii.t 
must  immediately  alitor  ho  has  paid  tho  money  in  sorvo  upon  tla 
plamtilt  a  notice  that  ho  has  done  so.  ^ 

By  OnL  XA'//  r.  4  "  If  tho  defendant  pays  monoy  into  Court 
boforo  dohyorin-  his  dofonco,  he  shall  servo  upon  tho  plaintit '  ■ 
notice  specitying  both  tho  fact  that  he  has  paid  in  such  money  a.i.l 
also  the  claim  or  cause  of  action  in  respect  of  which  such  payment 
has  boon  made.  Such  notice  shall  bo  in  tlio  form  No.  li  i'," A '. 
ponJix  li.,  with  such  variations  as  circumstances  may  require"  (/). 

Paymmt  into  Court  with  Defence.-\~li  tho  defendant  intends  to 
pay  money  into  Court  tho  sooner  ho  does  so  tho  bettor,  as  the  more 
costs  ho  will  save  if  he  succeeds  in  showing  that  tho  amount  paid  in 
18  sufficient.  If.  however,  tho  money  be  not  paid  in.  before  dofunco 
It  may  bo  paid  in  witli  it  (On/.  XXIL  r.  1,  ante,  p.  342.)  Iii 
this  case,  tho  defendant  should  pay  the  money  into  Court  and 
produce  a  copy  of  the  defence,  on  which  will  b,)  indorsed  a  rocoint 
and  which  should  bo  delivered  to  tho  plaintiff. 

If  the  dofondant  pay  money  into  Court  with  his  dofonco  ho  mav 
either  admit  tho  claim  and  state  that  tho  amount  paid  in  is  sutli- 
ciont  to  satisfy  it,  or  ho  may  deny  tho  claim  and  state  that,  oven 
It  tho  claim  were  valid,  the  sum  paid  in  is  sufficient  to  satisfy  it 


(/)  See  post,  p.  366. 

(a)  See  ante,  p.  225. 

(h)  By  an  order  of  tho  judge  at 
chambers,  dated  Xov.  12tli,  1875,  it 
wasprovidnd  tliat,  "As  nionev  may 
now  be  paid  into  Court  without  leave 
after  service  of  the  writ  and  before 
defence,  summonses  to  stay  on  pay- 
ment of  a  smaller  sum  than  the  sum 
demanded  will  no  longer  be  issued. 


Instead  thereof  the  amount  sliall  to 
paid  into  Court,  and  tlio  copy  of  the 
receipt  sent  to  tho  plaintiff's  solici- 
t^T- '  "l^l'mes,"  rtov.  18th,  1875; 
W.N.  1875,  Pt.  2,  201. 

(.i)  See  ante,  p.  225. 

Oc)  See  post,  p.  306. 

(0  See  form  of  notine,  Chit  F. 
p.  195. 


Plvadiiiy  Puyiutnt  iuUi  Court. 
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PkaduKj  I'tii/mnit  itito  Court.}— Jn  nil  cnws  wlicro  monoy  is  paid  Crap.  XXIX. 

inti>('"»i't  with  tlitulffciu'i',  and  also  wluMi  it  i'^jiaid  in  lii't'cic",  Imt  lia.s ; ~~- 

]i(]t  lit'iii  ai<<'l)t<'d  l)V  the  piaintitV  in  .satis|';i(  tion,  thcjiavnicnt  inust  P'^'li'if?  W- 
bn  i.l.'ad.'d  in  tlui  di'lVncc.  \\y  Onl.  X.\l/.  r.  2,  "I'ajnirnt  into  """*• 
Ciiurt xliall  lio  >it,'niil('d  in  tho  dolent'c,  and  tiic  cluim  orcanso  of  uotiou 
in  satisfaction  of  wliifh  sudi  i)ayni('nt  is  niado  sliall  lio  s])('citi('d 
thi'ifin."  'J'lio  plcadinj;  nnist  stati'  clcaily  tliat  tiic  money  is  jiaid 
in,  till'  amount  of  it,  and  also  wlictlicr  it  is  puid  in  in  ivspirt  of  tho 
wholo  or  of  part  only  of  tho  plaintill's  claim,  and  if  in  respect  of 
part  only  tliat  i)art  should  bo  clearly  specilied.  {Onl.  A'A'//. 
r.  li,  nK/iM/.)  I'uymont  into  Vourt  may  bo  ]ileaded  cither  to  tho 
wholi' or  to  part  only  (w)  of  th(t  jdaintilT's  claim,  and  cither  alono 
or  to^'cther  Avith  other  defences  as  to  tho  same  or  other  portions 
of  the  claim,  either  in  the  alternativo  or  <ollaterally ;  b\it  if 
tho  money  bo  paid  into  Court,  as  to  part  oidy  of  tho  chiim, 
that  part  must  bo  dearly  specified  iu  th(3  defenco.  Still  if  it 
bo  paid  in  generally  to  sovcrul  claims  tho  defenco  need  not 
specify  how  much  is  paid  in  in  respect  of  each(;/).  A  payment 
into  Court  of  a  less  sum  than  that  admitted  to  lie  duo  by  the  defenco 
would  bo  bad  («).  "When  one  part  of  tho  i)laintitrs  statement  of 
claim  is  on  a  bill  or  note,  and  part  of  such  claim  is  jiaid  into  Court, 
and  also  other  parts  of  tho  claim,  tho  defenco  should  specify  how 
mucli  of  tho  monoy  paid  in  is  meant  to  apply  to  th((  bdl  or  note, 
and  show  a  defence,  if  any,  specially  for  the  residue  ( />).  In 
roploviu  for  poods  taken  in  closes  A.  and  15.,  defendant  may  pay 
money  into  C'ourt  as  to  tho  goods  taken  in  A.,  and  to  some  of  those 
taken  in  B.,  and  avow  and  mako  cogni/.anco  as  to  tho  residue 
taken  iu  15.  (7).  "Whoro  ono  tenant  in  common  brings  an  action 
against  his  co-tenant,  and  tho  staff  ment  of  cbiim  takes  no  notico 
of  tho  plaintiffs  limited  interest,  but  alleges  an  expulsion  in 
case  of  realty,  or  total  destruction  iu  case  of  personalty,  the 
(lofondant  may  pay  monoy  into  Court  in  respect  of  tho  damago 
to  tho  plaintiil's  share,  and  as  to  tho  residue  plead  libvrnm  teite- 
meidmn,  or  traverse  the  jilaintiff's  property  (r).  And  whore  there 
aro  sovoral  claims,  or  several  breaches  of  covenant,  tho  defendant 
may  jilead  payment  into  Court  of  ono  entire  snm,  in  satisfac- 
tion of  all  the  claims  or  breaches  (s).     Where  there  was  a  count 


(m)  Ord.  XXII.  r.  1,  ante,  p.  342. 
See  JM/li';  v.  CiKa/et,  4  T.  R.  579 : 
Fiilurll  V.  IMl,  2  W.  BI.  837: 
Hullitt  V.  IJist  India  Co.,  'I  Burr. 
1120. 

()/)  Para  ire  v.  Zoih!,  49  L.  J., 
Q.  B.481;  43L.T.  427  (C.  A.). 

(d)  Taltermll  v.  J'drkin.wi/,  IG  M. 
&  W,  752 :  Griiishij  v.  J'ar/nr,  3 
Ex.  GIO.  Sec  as  to  form  of  i)lca  of 
pajTncut  into  Court  Lcfore  tho  Ji;(l. 
Acts,  where  there  were  two  counts 
for  the  siinie  cause,  Tattirsdll  v. 
Parhiiisoii,  BUj)ra:  Earhi  v.  ISoumaii, 
1  B.  &  Ad.  89  :  Churchill  v.  Dm/.  3 
M.  &  R.  81:  Stafford  v.  f'lark'i;  2 
Biiig.  377 :  Brmi'v  v.  Ti  iipsnii,  4 
Q.  B.  .543  ;  1  Ti.  &  M.  22!  :  Cnrr  v. 
ioi/al  Ex.  Ass.  Corporation,  34  L.  J., 
Q.B.21. 


(p)  Armfh'hl  v.  Hiirr/iii,  6  M.  Ac 
W.  281 ;  8  'Dowl.  247.  See  Finhn/.mn 
V.  Mdckeuzii;  3  Bing..  X.  S.  824: 
Jlnrria  v.  lliishcll,  2  Dowl.,  N.  S. 
514:  Hilts  V.  Mcvuu-il,  10  Q.  B.  2CG. 
And  see  Joiirdniii  v.  Johnson,  2  C, 
M.  &  R.  570  ;  1  Sauud.  0th  cd.  33,  i : 
Jiiiilti/  V.  SwcdiiKj,  12  M.  k  W.  616  : 
1  D.  &  L.  6.53. 

(7)  I.nmbvrt  v.  llcpworth,  2  Q.  B. 
729:  2G.  &D.  112. 

(r)  CrcsswvH  v.  Iledacs,  31  L.  J., 
Ex.  497. 

(.v)  Mamhallw.  Whiteside, \T)ow\. 
76() ;  I  M.  &  W.  188 :  Mitchell  v. 
Towi/lei/,  7  Ad.  ifc  E.  164;  seinble, 
overruling  Jfee  v.  Tomliiison,  5  X.  & 
M.  621 ;  1  II.  &  W.  6!  1  :  niid  Lory- 
mer  v.  Vizcll,  3  Biug.  N.  C.  222. 
And  see  Jonrdniit  v.  Johnson,  2  C, 
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with  denial 
»r  other  do- 
Ifiicca. 


Aj)pioprifttion 
ot  inoiipy  paid 
in  under 
Order  XIV. 


Dnfonco  of 
tender. 


J'liyineiit  into  Cvnrt, 

to  rpcovcr  money  duo  on  a  |)()Hey,  and  a  common  count  for  tho 
-  rw'oyory  of  tho  proiiiiiim  imid.  iind  moni'y  wuh  paid  into  I'durt 
on  tho  latt.T  (Duiit,  ami  th.^  pliiintifY  altorwardH  Huccccdt.il  (mi  tin, 
hrst  count;  the  Court  lu^ld  tliat  hucIi  payment  into  Court  must  Im 
twkon  into  coiiHidoration  in  assessing  tho  damuKos  on  tii(,  ihst 
count  (<).  Justices  and  others  paying  money  into  Court  imdrr 
l)articular  statutes  need  not  state  in  tho  plea  tlio  character  in  wIm,!, 
they  make  the  pav-nent  («), 

Except  in  actions  for  lihol  and  shindor,  tho  dofondant  ii,u 
without  any  leave,  plead  in  liis  defence,  to;;ether  with  a  defeiMi'df 
l)ayment  into  ( 'ourt,  other  inconsiHtent  defences  or  a  total  deiiiul  nt 
any  liahility  (j).  If  the  payment  is  pleaded  alone,  tho  clain,  is 
taken  as  admitted,  and  tho  only  (luestiou  to  bo  tried,  if  issn,.  l,i, 
joined,  iH  the  sullicu^ncy  ot  the  amount  jiaid  m  (j).  Jf  ])avniciit 
IS  ])leaded,  to;,'ether  with  a  denial  of  liability,  tho  payment  does 
not  in  any  v/ay  operate  as  an  admission,  hut  merely  an'iounts  to  a 
statemcMt  that,  even  if  the  plaiiitilT  has  a  cause  of  action  wliid)  is 
denied,  tho  amount  paid  in  is  sulllcient  to  satisfy  it  (.»•). 

Jppropriation  of  Money  paid  in  inuler  On/.  A71'.]— IJy  f/„/ 
A'A7/.  r.  11,  "Money  i)aid  into  Court  under  an  order  of  tho" 
Court  or  a  Jud;,'o  or  certilicate  of  a  master  or  associate  shall  not 
be  jiaid  out  of  Co-ivt  except  in  pursuance  of  an  order  of  tho  ('„iat 
or  aJudj,'e:  I'i<.>ided  that,  where  before  tho  deliyery  of  del.iico 
money  has  been  ])aid  into  Court  by  the  defendant  i)ursunnt  to  iiu 
order  under  the  i)rovisions  of  (»r<l.  A'/l'.,  ho  may  (unless  the  ('(mrt 
or  a  Judpi  shall  otherwise  order)  by  his  pleadiiij,'  ai)propriatc  tho 
whole  or  any  ].ait  of  such  money,  and  any  achlitionul  ]iayiji(.i,t  if 
necessary,  to  tho  whole  or  any  specified  portion  of  the  plaintiU's 
claim  ;  and  the  money  so  ai,propnated  shall  thereupon  bo  deemed 
to  bo  money  paid  into  Court  pursuant  to  the  preceding  ruli's  of 
this  ord(>r  relating  to  money  pauL-into  Court,  and  shall  b"o  suhicct 
in  all  respects  thereto." 

As  to  tho  modo  of  making  tlie  apiiropriation,  aee  post,  p.  350. 

Defence,  of  Tendei-.l-By  OriL  XXII.  r.  3,  "With  a  dofonco 
setting  tip  a  tender  l)eforo  action,  tho  Pum  of  mcmey  allef-ed  to 
hayo  been  tencha'cd  must  bo  brought  inti>  '  Cu. f."  " 

The  money,  to;/  Iher  with  a  copy  of  the  iWiw  o  must  bo  !•  ."n 
to  the  ]5ank  of  J-aigland,  Law  Courts  i!'-u-ii,  'xu  ,  on  the  luoufv 
being  paid  in,  an  oilicial  receipt  for  it  lo  i,.\c)n  on  tho  margin  of 


M.  &  R.  rm :  Xnil  V.  Bdvien,  4  M. 
&  W.  l;iG:  llcesl,-!,  v.  Ihllr,,,  8  So. 
21.3.  Where  a  declaration  comprised 
several  causes  of  action,  and  money 
WQS  })aid  into  Court  generally,  it  was 
i  ot  the  practice  to  order  the  defeu- 
Jaut  to  give  jiartieularB  stating  iu 
respect  of  whatitenisof  the  jiluintitV'a 
claim  th  louey  was  paid  into  (Jourt. 
The  Til  ■■■  IS  Iron  U'or/cn  find  iS/iip 
littildiiiii  Co.  V.  The  lloi/al  Mail 
Stiam  i'licht  Co.,  30  L.  J.,  (J.  P.  2G.5. 
See  Jiiixriidnte  v.  Great  U'estcrn  It. 
Cc,  HO  L.  J.,  Ex.  G3,  where,  iir.der 
very  peculiar  circumstances,  an  order 


for  such  puq)oso  was  made. 

(/)  Cm-r  V.  The  Uoiial  E.r.  Ass. 
Coi-ponitioii,  31  L.  J.,  y.  ]).  21. 

(«)  A.s/o)i  V.  Ter/i-rs,  1,5  M.  &  W. 
38.) ;  15  L.  J.,  E.K.  211 :  Thumpsmt  \. 
tShiphdi-d,  24  L.  J.,  Q.  B.  5. 

W  Ord.  XXII.  r.  I,  auto.  See 
JldwkesUii  V.  Jhudnhaw  (C.  X.)  SO 
L.  D.  302  ;  40  L.  J.,  Q.  B.  m-. 
Jlerdan  v.  Green  wnnd,  3  Ex.  I).  2.M  • 
47  L.  J.,  E.X.  G28:  Spmr  v.  Jla//,  2  Q. 
B.  1).  014,  decided  under  the  former 
rules.  As  to  the  costs,  see  post, 
p.  350,  n.  (r)  and  (i). 
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the  (lofpncc.    The  dofonco,  with  tho  mcoipt,  &c.  iiiiirkod,  i8  thou  Chap.  XXIX. 
(Itlivoml  to  tho  phiiiititV  in  tli(«  iiMiiul  wiiy. 

M'tcr  piiyiiiK  iiionuy  into  ( '(tint  mi  ii  i)luii  ul  tunilor,  tho  (lofoudunt  How  taken 
ciiimot  tiiko  it  out,  ovon  nlthmiKh  ho  has  a  verdict  (//).     Wnt  tho  out,  A:c. 
ilu  uiirt"  may  tiiko  it  out,  whoth(>r  lie  (.onl'oHscM  or  doiiu^s  tho  tondor 
la  iiis  reply  («)■     Tho  jduintitY  nhouhl  coulVsH  tlio  tondcr  it'  it  wuh  a 

If  till' "  dotondiint  ploiid  fi  toiidor  without  payinpf   tlio  mouoy  Effect  of  not 
into  Court,  tho  dofonco,  us  lur  uh  it  rospocts  tho  toudor,  will  bo  }|'/„>yJJ« /"  "*" 

irrc^'ular  ((/)• 

Paymetitinto  Court  afttr  D<'frucf.']—ln  order  to  my  num.y  info  rnyimnt after 
Court  iiftir  dcfoiu'O  delivered,  a  Miister'H  order,  to  bo  (ibtained  oi.    ilei'-"co, 
HumiiioiiH,  in  necessary  (/<).     Money  has  been  allowed  to  bo  paiit 
into  Court  oven  alter  Knintint,'  a  now  trial  (c),  uudoven  ut'tor  sotting 
anido  tho  execution  of  a  writ  of  iiuiuiry  {d). 


TiiliiKj  monei/  out  of  Court  when  LiuhiUiy  not  denied.']— Wy  Ord. 
XXll.  r.  a,  "  in  tho  loUoving  cases  of  pnymont  into  Court  under 

(ii.)  When  jjayment  into  Court  is  made  before  delivery  of  defence  : 
1).)  When  tho  bability  of  the  defendant,  in  respect  of  tho  claim 
or  cause  of  action  in  satisfaction  of  which  tho  i)ayniout  into 
Court  is  niado,  is  not  denied  in  the  defence  : 
(c.)  Wlien  ])ayment  into  Court  is  luado  with  a  defence  sotting  up 
a  tender  of  the  sum  paid  : 
tho  money  paid  into  (Vnirt  shall  be  paid  out  to  tho  plaintiff  on  his 
request,  "or  to  his  solicitor  on   tho  plaintitf's  written  authority, 
unless  tho  Court  or  a  Judge  shall  otherwise  order." 

In  casus  within  this  rule  tho  plaiiititY,  whether  ho  accepts  tho 
money  paid  into  Court  in  full  satisfaction  or  not,  may  immediately 
tuke  t'lie  money  out  of  Court  (r).  It  belongs  to  the  plaintitV,  what- 
rvcr  may  1)0  tho  result  of  the  action  (c).  and  ho  is  entitled  to  it, 
thou'di  ho  bo  nonsuit  (/),  or  though  tho  defendant  die8(»/)  during 
tiiea'ction;  and,  if  the  jdaintilV  dies,  his  executors  will  bo  entitled 
to  it(//).  It  has  been  said,  that  the  defendant  can  in  no  ease 
recover  it  back(/).  To  this,  however,  there  is  an  excei)tion,  in 
ciise  it  is  I'aid  in  under  a  mistake  ;  and  if  the  defendant  can  clearly 
ami  satisfactorily  establish  that  it  was  so,  tho  ( 'ourt  or  a  Judgo 
uiav  order  it,  or  part  of  it,  to  bo  repaid  or  refunded  to  him  (A).     Tho 


rni^hiR  money 

1   it  of  Court 
1     olaiutifT 
V  'nu  lialiility 
11.     tluuiud. 
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(h)  Seer. '),  sujira:  Cd.r  v.  Itolihi- 
tnii,  ■>  Str.  1027.  But  koo  F.U'wtt  v. 
fitlhiii-,  t  Salk.  097. 

(;)  /,)■  (inw  V.  Vn(^h\  1 B.  &  P.  333. 

(a)  !<eo  r.  3,  p-  -ItJ:  Chapman  v. 
Bii'h  -  C.  &  M.  t'33. 

(//~i  Orel.  XXII.  r.  H  ante.  Sco 
GiiiUh  V.  iri/lidiiif,  1  T.  11.  710, 
"ll";   Tniltuii  V.  Wrngfl,  2  Str.  1271. 

(r)  Anon.,  1  Tidd,  !)th  od.  G72. 

((/)  l>(iil  V.  luliranh,  1  Tnunt.  401. 

(()  Uu'diT  tlio  former  nilos  Uiia 
was  so  even  when  the  piiynient  was 
lileaded,  toKfithei  with  a  denial  of 
imbility  ihitxhn  v.  i'urie  (C  A.),  iU 
Ch.  D.311;  61L.J.,  Ch.  371;  45  L. 


T.  328  :  CiiiKihUni  v.  Mwrh,  G  L.  R., 
Ir.  29,  aihniied  Id.  405.)  Hat  this 
is  now  altered  hy  Ord.  XXII.  r.  1, 
ante.  p.  342,  and  r.  6,  post.  p.  351. 

(./)  F.lliott  V.  ('t!lhu\  2  Salk.  597. 

(;/)  KiiajiloH  V.  Jilt  ir,  Vr.  Ueg. 
251.  See  J'liliner  v.  Jiiipjieimliin,  1 
M.  &  (ir.  94. 

(A)  Vockray  v.  Martin,  Barnes, 
279. 

(i)  Seo  per  BuUir,  J.,  in  Malcolm 
V.  FiiltarUm,  2  T.  K.  C48.  And  aeo 
Cvx  V.  Ji()/)i)isn>i.  2  Str.  1027 :  /  uitghan 
V.  lloriHs,  2  B.  &  P.  392. 

Cuiiji  r  V.  Hclby,  5  December, 
cor.  Farke,  B.,  at  chambers. 
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Payment  into  Court, 

Court  or  a  Judge  may  also,  if  tlio  plaintiff  fail  in  his  action    -m,! 
tho  money  has  not  boon  taken  out  of  Court  by  him,  impound 'it   „ 
answer  tho  .leten.lanfs  costs  (/).     Tho  taking  tho  money  „.  t  S 
(ourt  waives  any  irivgularity  in  paying  it  in  {m).     Tho  def^Ma, 
cannot  avail  himsolt  of  tlio  act  as  cvidenco  upon  tho  trial  of 
issues  joined  m  tho  cause  («).  "^ 


Acceptance  of 
sum  paid  iu 
when  claim 
not  denied. 


Acceptance  h;/  Plaintiff  of  Sum  paid  into  Court  when  Chnm  mf 
den,c,l^-^y  i>rd    XXn.  ,-    7(o),  -The  plaintiff,  when  pu  •  , 
into  Court  is  made  betoro  .lehyery  of  defence,  may  within  to  , 
days  after  the  receipt  of  notice  of  such  payment,  or  wIumi  su 
payment  is  hrst  signified  in  a  dc*'  ace,  may  before  reply,  aC' 
in  satisiacti.m  of  the  claim  or  caiiso  of  action  iu  re^<pect  of  wh 
such  payment  has  been  made  the  sum  so  paid  in,  in  which  c,s 
he  shall  give  notice  to  tho  defendant  in  tho  Form  No.  4  t? 
Appendix  B( 70,  and  shall  bo  at  liberty,  in  case  the  entire  c!,Z 
or  cause  of  action  ta  thereby  satisfied,  to   tax   his  costs  after  tho 
expiration  of  four  days  from  tho  servico  of  such  notice,  nnkl 
the  tourt  or  a  Jwhje  shall  otherwise  order,  and  in  case  of  no 
payment  of  tho  costs  withiu  forty-eight  hours  after  such  taxation 
to  sign  judgment  for  his  costs  so  taxed."  '         ' 

This  rule  only  applies  when  tho  action  is  one  for  debt  or 
damages  (</),  and  it  is  in  all  cases  subject  to  Ord.  LXV.  ( ,mt 
Cli  LXVn.  '  Co.ts  "),  which  gives  a  Judge  discretion  ovei"  IS- 
T  II  '?^"lf?°('')  "fy  therefore  on  a  summons  for  that  purnoso' 
if  sulhcient  reason  be  shown  him  for  so  doing,  deprive  tlio  pla  ntilf 
of  the  right  to  costs  which  prima  facie  he  has  under  this  rule  ( 
This  hasbeon  done  for  in.stanco,  when  the  amount  had  been  olfc  vl 
to  and  refused  by  the  plamtUf  before  tho  writ  was  issued  It)  0, 
the  same  principle  when  the  plaintiff  lias  taken  tho  money  out  in 
satisfaction,  after  the  four  days  referred  to  iu  the  above 'rule  ho 
may  afterwards  apply  for  an  order  for  his  costs;  and  a  Judge  mav 
make  tho  order  («).  '>■'„"  "i^ij 

If  tho  defendant  pays  money  into  Court  to  tho  whole  of  thn 
chum,  and  the  plaintiff  determines  upon  accepting  the  monuv  in 
satisfaction  of  tho  whole  cau.so  of  action,  he  should  before  re,,l,n,i,l 
the  notice  ahore  mentioned  and  proceed  as  directed  hu  r.  1  sum 
and  m  that  case  he  may  at  once  proceed  to  a  taxation  of  d.sts  mul 
mjn  final  judgment  Jor  them  if  not  paid  in  forty-ei,,ht  hours  aft,r 


The  learned  judge,  after  going  fully 
into  the  jjoint,  said,  that  all  the 
above  cases  wore  distinguishable, 
except  tho  dictum  of  liidhr,  ,T.,  and 
that  that  was  extra-judicial;  and 
that  lie  could  not  undcrst.ind  why  a 
payment  into  Court  should  l,c  nilue 
bhidiiig  than  a  judgment  hy  default, 
which,  no  doubt,  the  Court  would  set 
aside  on  the  ground  of  mistake. 

(/)  .'<ee  Amni.,  Barnes,  280.  And 
see  (irciii  v.  Vimyhlan,  1  Jones,  Kep. 
Ex.  (Ir.)  28:5.  * 

(»0  (Iriffiths  V.  Willuims,  1  T.  R. 
710.  See  Verhht.  v.  JU  Kfi/srr,  '.i 
1).  A:  L.  392.  ' 


00  Gould  V.  Olircr,  2  Sc.  X.  R. 

('))  See  former  enactment,  C.  L 
r.  Act,  I8r,2,  s.  73. 

(;')  .See  the  form,  Chit.  F. 

(y)  Xiclio/s  V.  J:reits,  22  Cli.  D 
Gil;  02  L.  J.,  Ch.  383. 

(r)  Not  a^naster.  See  Ord.  LIV. 
r.  12,  post,  Oh.  LXVir. 

(.?)  Jlruddliitrsf  V.  irUlcii,  W .  N. 
1870.  21,  lAndloj,  J.  But  see  per 
(.ockhuru,  L.  C.  J..  (IrMves  v.Flcmm. 
•1  Q.  B.  I),  at  p.  227. 

(0  I«l-  •■  A/orris  V.  llcniiitt,  0.')  L. 
T.  Jour.  liO,  IholillistiiK,  B. 


(«)   (' 


Fh: 


226;  48L.  J.,  Q.  B.  ,33 


>'g,  4  (J,  B.  D. 
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Uixiifidii  (.»').    If  iiaymcnt  into  Court  bo  to  only  ixart  of  tho  claim,    Chap.  XXIX. 

aiul  thoro  iuo  other  dofouccs  to  tho  residue,  unA  tlio  plaiutilt'  deter-   

niiiifs  ujion  iiCLopting  tho  mouoy  iuid  proceedinj^  no  further  in  the 
action,  III'  shintld  before  reply  (jive  the  notice  above  mentioned,  and  also 
iiifc  a  notice  in  writing  that  he  withdraws  that  part  of  his  claim  to  which 
the  paijntent  into  Court  is  not  pleaded  {Ord.  XX  VJ.,  ante,  j).  331), 
anil  proceed  to  a  taxation,  it'c.  as  Just  pointed  out  {y).  In  this  case, 
tho  j>liiintilt'  will  bo  liable  to  the  defendant's  costs  of  the  matter  so 
withdrawn,  thouji'li  tho  plaintitf  will  in  general  be  entitled  to  tho 
"t'ueral  costs  of  the  action  [z).  "Where,  before  tho  Judicature  Acts, 
tiic  defendant  pleaded  a  special  jilea,  and  plaintitf  now  assigned, 
and  defendant  paid  money  into  Court  on  the  new  assignment,  and 
pliiiutiff  took  it  out  in  satisfaction  of  tho  action,  the  plaintilf  was 
entitled  to  tho  general  costs  of  iuo  cause  («).  After  a  case  stood 
for  trial,  and  was  made  a  remanet,  tho  i)laintilf  obtained  leavo  to 
amend  his  declaration  and  2)articulars ;  tho  defendant  to  bo  at 
liberty  to  i)load  de  n<iro  to  tho  amended  declaration ;  tho  plaintiff 
accordingly  amended,  and  tho  defendant  then  paid  money  into 
Court,  which  tho  plaintiff  took  out:  it  was  lield,  that  tho  plaintill 
was  not  entitled  to  tho  costs  of  jireparing  for  tho  trial,  but  only  to 
the  costs  incurred  by  him  up  to  the  joinder  of  issue  {b). 

The  oth  section  of  tho  Comity  Court  Act,  1807,  which  is  applied 
by  sect.  07  of  tho  Juilieatiire  Act,  1873,  to  all  actions  in  which  any 
relief  is  sought  which  could  be  given  in  a  County  Court,  apiilios  to 
the  ease,  and,  therefore,  if  tho  plaintilf  recovers  less  than  (c)  20/,  in 
an  notion  of  contract  or  10/.  in  an  action  of  tort,  ho  will  not  bo 
entitled  to  his  costs  without  an  order  ((/).  {See  also  Ord.  LXV.  r,  12 
(post,  ell.  LXVIL),  where  in  an  action  of  contract  less  than  50/.  is 
recovered,) 

Proceedings  ivhen  Money  is  not  accepted,] — If   the  payment  into  rroceedings 
Court  bo  pleaded  to  tho  Avhole  statement  of  claim,  and  tho  plaintiff  when  money 
determines  upon  not  accepting  tho  money  in  satisfaction  of  his  ^°^  acceirted. 
claim,  he  should  rejily  accordinyly,  and  proceed  to  trial,  ct'c.  as  in 
ordiiniry  cases.    If  the  payment  into  Court  bo  pleaded  only  to  part 
of  tho  statement  of  claim,  and  there  is  anj'  other  defence  to  tho 
rest  of  it,  and  tho  plaintilf  determines  ujion  proceeding  to  trial, 
he  should  reply  (hat  he  accepts  the  money  in  satisjdction  of  that  part  of 
the  claim  in  respect  of  which  it  is  paid  in,  or,  that  the  sum  paid  into 
Court  is  nut  enouyh  to  satisfy  the  claim  of  the  i)laintiff  in  respect  of 
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(,i)  Emmj  V.  Webster,  'I'A  L.  J., 
Ex.  U:  lt'e/)nhr\.  Junery.  2i  L.  J., 
Ex.  180,  wliero  phiintifV  by  mistake 
took  out  miney  paid  into  Court  in 
full  satisfaction. 

(//)  See  Tnphani  v.  Kldmorc,  f) 
Doivl.  ()7(5:  J-.itoiiott  v.  Stunden,  3M, 
i:W.  497;  GDowl.  5'Jl. 

(:)  (jimlec  v.  (Joldsniith,  2  M.  & 
W,  20'.' ;  h  Dowl.  288 :  Emmott  v, 
iiUimhii,  3  HI.  A:  W,  497:  ISadlk  v. 
l'(i:dit,  \  T,  ];.  i")79:  j^haratt  v, 
/  (iiiii/iiiii,  li  'J'auut.  2ti(i. 

(»)  See  Jhn  v.  JUiteman,  8  M.  & 
W.  (iCO-  (IriJHlhs  V.  Jones,  1  M.  & 


W.  731 ;  5  Dowl.  167.  The  marginal 
note  to  tlio  latter  case  is  iucoiTcct. 

(/*)  WiltuH  V.  iSnoiik,  1  D.  &  L. 
904  ;  VI  M.  i:  W,  805 ;  13  L,  J,,  Ex. 
2:50.  See  ,Ji(ckson  v.  Xiinn,  3  O.  & 
D.  043:  4().  B.  209. 

((■)  Sec  4.')  i:  40  V.  c.  57,  s.  4. 

{(1)  I'arr  v.  JAIIieirrp,  1  H.  &  C. 
G15  ;  32  L,  J.,  Ex.  150 :  Hewitt  v. 
Voni,  L.  K.,  5  Q.  B.  415;  22  L.  T. 
0(;(i';  IS  W.  li.  954 :  lluulsimi  v.  Ti/lir, 
3B.  \-  S.  472:  32  L,  J.,  Q.  Bi  85, 
overruling  ciitiuikrs  v.  Ililh,  24 
L.  J.,  Q.B.  207. 
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Payment  into  Court, 

which  it  is  paid  in  (e),  and  he  should  reply  to  the  other  dvftnn>>.  ,n„l 
'  proceed  to  trial  as  m  <)r<Unary  cases.  Whuro  tho  iiliuutiiV  thus 
accepts  uionoy  \y,n(\.  into  Oourt  in  part  wati.s taction,  ho  cum k it  ut 
onco  tax  his  cost.s  as  to  that  jjart  of  tho  cause  of  action  to  wliiili  tl'io 
paynioiit  into  Court  is  pleaded  (/).  The  plaintiff  must  reply  wUhia 
the  time  limited  in  ordinary  cases  {</'. 

If  tho  plaintitf  refuses  to  accept  tho  sum  paid  into  Court,  aiul 

succeeds  at  tho  trial  in  rocovorinj?  more  than  is  paid  in,  lu.  will  l^ 

entitled  to  his  costs  as  in  ordinary  cases  (/*)      If   the  tlcfuiulnut 

succeeds  in  provinf,'  that  the  amount  paid  in  is  sufficient,  auilou^lit 

therefore  to  liave  l)oen  accepted,  the  plaintitY  will  s'et  his  costs  up  tn 

tho  time  of  payment  in,  and  tho  defendant  will  j^et  iiis  costs  suli- 

sequent  to  that  time  (/) ;  and  this  is  so  when  tho  defendant  ],\v:nh 

tho  payment  into  Court  as  an  alternative  dofonco  without  adiuitti,i" 

any  liability  (/•).  ' 

By  r.   li,  //.    T.  1Sj3  (repealed  by  It.  of  S.  0.   1883),  -AViion 

money  is  paid  into  Court  in  respect  of  any  particular  sum  ov  ciuisi' 

of  action  in  tho  declaration,  and  tho  plaintiff  accepts  tho  sauii  in 

satisfaction,  the  plaintiff,  when  the  costs  of  the  cause  are  taxiil,  sliall 

bo  entitled  to  tho  costs  of  tho  cause  in  'rcs])ect  of  that  part  ot'  his 

claim  so  satisfied,  up  to  the  time  tho  money  is  so  paid  in  and  tukcu 

out,  whatever  may  bo  the  result  of  any  issue  or  issues  in  respect  ot' 

other  causes  of  action;  audit  tho  defendant  succeeds  in  deteatiuo 

the  residue  of  the  claim,  he  will  bo  entitled  to  tho  costs  of  tiie  caus?; 

in  respect  of  such  defence,  commencing  at  '  Instructions  fhr  I'lm  ' 

but  not  heforo"  (/).     The  masters  still  act  upon  this  rule. " 

If  tho  plaintiti'  proceed  in  tho  action  after  a  plea  of  payment  into 
Court,  and  then  discontinue  (m),  imder  Ord.  XXVI.  he  will,  in 
general,  be  ordered  to  pay  costs. 


(<••)  Seo  IMoivs  V.  Bird,  2  C,  M. 
&  1{.  457.  Accordiuj?  to  tlie  strict 
construction  of  tho  rule,  where  tlie 
plaintiff  accciits  tlie  nionej'  in  satis- 
faction of  that  part  of  the  claim  in 
respect  of  which  it  is  paid  in,  ho 
should,  before  replyiuf,',  ^ive  tho 
notice  referred  to  in  UrJ.  XXX.  r.  7, 
ante,  ji.  318. 

(/)  Orel.  XXII.  r.  7,  ante,  p.  348: 
Canty  V.  GUI,  h  Sc.  N.  R.  819. 

(r/)  Cp.  F.mmott  V.  Stiindeii,  3  M. 
&  W.  4!)7:  Topham  v.  Judmorc,  5 
Dowl.  G7(). 

(/()  Subject  to  the  County  Court 
Act,  18C7,  s.  n,  as  ajiplied  by  Jud. 
Act.  18()7,  8.  07  (ante,  p.  349),  and 
to  Ord.  LXV.  r.  12.  (See  post,  Ch. 
LXVII.,  "r,MYs.") 

(0  Itucktnn  V.  Iligys,  4  Ex.  D.  174 ; 
40  L.  T.  75.') ;  27  w!  'j{.  803  :  (Inilon 
V.  Mirs,  7  Ch.  I).  839  ;  38  L.  T.  ,500: 
Salmon  v.  The  (.'oniston  Miniiiq  do., 
28  Sol.  Jour.  017.  Seo  ]{.  12,  H.  T. 
1853,  sujira:  M'Lcaii  v.  J'/iillipn,  18 
L.  J.,  C.  P.  248;  7  C.  B.  817  :  Jtorne 
V.  Ihiiiuim,  17  L.  J.,  Q.  IJ.  29.  lu 
Lnnqrulye  v.  Cinnjibill,  2  Ex.  I).  281 ; 
36  Li.  T.  61,  where  money  was  piiid 


in  generally  (there  being  no  ph-ad- 
nigs),  aud  the  action  being  refuiicj 
"costs  to  abide  tho  event,"  tin;  sum 
paid  in  was  found  sullicicnt,  tho 
plaiutiif  was  held  entitled  to  no  costs 
at  all.  This,  however,  was  a  jiccu- 
liar  case ;  seo  per  AV////,  C.  U.  and 
Jlnwkins,  J.,  in  Jtac/.l'oii  v.  Iln/t/s, 
supra,  and  was,  mnreover,  it  is  siib- 
mitted.  wrongly  decided. 

(/■)  IVheekr  v.  I'nilnl  Kiiipdnm 
Tih'phone  Co.  (C.  A  ),  13  (}.  1!  I) 
597;  53  L.  J.,  Q.  U.  400;  ,%  L.  T. 
749 :  (loittttnl  v.  I'livr,  53  L.  J.,  (1. 1) 
65;  ,32  \V.  K.  ,55;  13  Q.  11.  D.  .j'J8, 
u.  (1);  53L.  .T.,Q.I!.  407,  11.(5). 

(/)  Seo  Harrison  v.  U'lilt,  10  M. 
&  W.  310:  Jin  mix  low  v.  Il'/mll,;/,  20 
L.  J.,  Q.  B.  202;  cases  decided  before 
this  rule.  Seo  llatolil  v.  .S'/«*//(,  29 
L.  .T.J  Ex.  141,  where  iiKincy  was 
paid  into  (?ourt  after  issue  joined 
and  tlio  defendant  obtained  the  ver- 
dict, and  it  was  held  tliat  tlie  jilain- 
tiif  was  not  entitled  to  co.sts  of 
preparation  for  trial,  tliough  incurred 
before  tho  money  was  paid  into 
Court. 

(»/)  Berwick  V.  ISymonds,  Say.  100. 


Proceedings  luhen  Liahility  denied. 
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A  (lofondant  who  pays  money  into  Court  in  an  action  for  an  Chap.  XXIX. 

illepil  (liHtress,  and  sucoi'eds  uioii  tho  issuo  of  damages  ultra,  is  not. ' — 

entitled  to  double  costs  iindor  tho  11  (/.  2,  c.  19,  a.  21  («). 

Proceedhii/s   when  rm/ment  into  Court  is  phmled,  tof/ether   with  rrocoe(lin<Ta 
Tkiii(ilo/Li(ibiliti/—\.  W/trn  AiH()Uiitiurepted.']~\iyI{.o/H.  C,  Ord.   when  liabTlity 
XX U.  r.  <),  "Whuu  tlio  liability  of  tho  duftuidant,  in  rospoct  of  denied, 
till!  claim  or  causo  of  action  in  Hiitisfaction  of  which  tho  payment  I.  When  plain- 
into  Court  has  boon  made,  is  denied  in  tho  defence,  tho  following  titV  accepts 
rulofi  shall  apply  : —  amount. 

(a)  Tho  i)laiiitiif  may  accept,  in  satisfaction  of  tlio  claim  or  cause 

of  action  in  respect  of  which  tho  payment  into  Court  liaa 
been  made,  tho  sum  so  paid  in,  in  which  case  ho  shall  bo 
entitled  to  havo  the  money  ])aid  out  to  him  as  hereinafter 
provided,  notwithstanding  tho  defendant's  denial  of  lia- 
bility, whereupon  all  further  proceedings,  in  respect  of 
such  claim  or  cause  of  action,  except  as  to  costs  shall  be 
stayed ;  or  tho  plaintiff  may  refuse  to  accept  the  money  iu 
satisfaction  and  reply  accordingly,  in  which  case  tho  money 
shall  remain  in  Court  subject  to  the  provisions  hereinafter 
mentioned : 

(b)  If  tlie  plaintitf  accepts  tho  money  so  paid  in,  ho  .shall,  after 

service  of  such  notice  in  the  Torm  No.  4  in  Appendix  13. 

as  is  in  rule  7  mentioned,  or  after  delivery  of  a  reply 

accepting  the  money,  bo  entitled  to  havo  the'  money  paid 

out  to  himself  on  request,  or  to  his  solicitor  on  tho  jdain- 

tiff's  written  authority,  unless  tho  Court  or  a  judge  shall 

otherwise  order." 

Under  this  rule,  when  tho  plaintiff  accepts  the  sum  paid  in  in 

satisfaction,  ho  may  give  tho   notice  iirovided  for   and  take  tho 

money  out  of  Court.     It  is  submitted  that  in  this  case  ho  may  jiro- 

ceed  to  tax  his  costs  under  rule  7  {(into,  p.  218),  and  proceed  as 

pointed  out  ante,  p.  248.     Ikit  it  has  been  held  by  Field,  J.  at 

chambers,  that  ho  cannot  do  this,  and  that  iu  order  to  get  his  costs 

lie  must  proceed  to  trial  (o). 

—2.  When  Amount  not  accepteil.l—li  tho  ])laintiff  does  not  accept  o.  When 
the  amount  j)aid  into  Court  in  satisfaction  of  his  entire  cause  of  amount  not 
action,  he  should  deliver  a  reply  denying  that  tho  sum  paid  into  accepted. 
Court  is  suflicient,  and  pleading  to  the  other  defences  in  the  ordinary 
way  (/')•     I^  this  case  the  money  remains  in  Court  until  the  trial  (}>). 
iiy  Vrd.  XXII.  r,  G  (c),  "  If  tho  plaintiif  does  not  accept,  in 


Ui)  Hancock  y.  Fnulkes,  1  Dowl., 
N.  S.  m  :  9  M.  &  W.  431. 

(o)  Cron.shind  v.  UoKthdqr,  W.  N. 
188;j,  228.  It  is  very  ro'speetfidly, 
but  contiileiitly,  submitted  that  this 
(locisioii  is  wron;;.  Tho  sum  cannot 
be  paid  in  othorwiso  than  in  satis- 
faction of  tliG  claim  or  cause  of 
action  ;  and  tho  fact  that  tho  liability 
is  denied  docs  not  prevent  tho  ])ay- 
ment,  if  accepted,  beinz  a  sntisfae- 
tion  of  tho  entire  claim  or  cause  of 
action  williin  tho  words  of  Uulo  7. 
(See  siih-Rulo  (c).)  The  form  of 
acci'iJtance  of  the  money  is  tho  same 


under  Rule  C  (c)  and  Rule  7 ;  and  the 
fact  that  Rule  7  follows,  and  does 
not  proeede,  Rule  (i,  sliows  that  it 
applies  to  Rule  (>  as  well  as  5.  Tho 
provision  iu  Rule  (i  (a),  that  all  pro- 
ceedings "except  as  to  costs  shall  be 
stayed,"  means  that  tho  ])niceedinf;3 
uecesBary  to  have  tho  costs  taxed 
shall  not  bn  stayed.  Moreover,  if  tho 
pluiutiiV  i)roceoded  to  trial,  ho  would 
hn.vo  to  pay  tho  defendant's  ci-.?.ii:  w.^ 
less  ho  recovered  more  than  tho  sum 
paid  in.  See  ante,  u.  (/). 
{p)  Ord.  XXII.  r.  G  (a),  supra. 
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Effect  of,  as 
au  admission 
of  cause  of 
action,  &c. 


Fatjintht  into  Court. 

satisfac^tion  of  tlio  claim  or  cuu.so  of  action  in  respect  of  wliieli  tho 
■  payment  into  Court  iuis  been  made,  tlio  sum  so  paid  in,  but  pro- 
ceeds with  tho  action  in  respect  of  such  claim  or  cause  of  action  or 
any  part  thereof,  the  money  shall  remain  in  Court  and  bo  .subject 
to  tho  order  of  tho  Court  or  a  Judge,  and  shall  not  bo  paid  nut  of 
Court  except  in  pursuance  of  an  order.  If  tho  plaintilf  i>r()ceed>i 
■with  tlio  action  in  respect  of  such  claim  or  cause  of  action,  or  any 
part  thereof,  and  recovers  less  than  tho  amount  jiaid  into  Court 
the  amount  jiaid  in  shall  be  api)lied,  so  far  as  is  necessary,  in  satis- 
faction of  tlio  i)laintitf's  claim,  and  tho  balance  (if  any)  shall,  under 
such  order,  be  repaid  to  tho  defendant.  If  tho  defendant  succooils 
in  respect  of  such  claim  or  cause  of  action,  tho  whole  amount  shall 
under  such  order,  bo  lepaid  to  him"  (7). 

If  tho  plaintiff  goes  to  trial  tho  costs  are  subject  to  the  discrotiou 
of  the  Judge  under  Onl.  LXV.  r.  1.  If  tho  action  be  tried  with  a 
jui-y  and  no  special  order  bo  mado,  if  tho  phiiutitl:  recover  nioro 
than  the  amount  jiaid  in  he  should  get  his  costs,  but  if  he  does  not 
rocovei'  any  more,  inasmuch  as  tho  defendant  has  succeeded  on  uu 
issue  going  to  tho  whole  cause  of  action,  tho  latter  is  entitled  to  tho 
costs  (r). 

Effed  of,  as  an  Adinissioi  of  the  Cause  of  Action,  tC'c.]— '^'hcn 
money  is  paid  into  Court,  together  with  a  denial  of  liability,  tliis 
does  not  operate  as  an  admission.  But  by  pleading  a  jjlua  of 
payment  of  money  into  Court,  without  any  other  defence,  tho 
defendant  admits  the  claim  or  cause  of  action  in  respect  of  which 
the  payment  is  made  (s).  Thus,  if  it  bo  pleaded  to  a  claim  on  a 
contract,  the  defendant  impliedly  (<)  admits  tho  contract,  &c.,  us 
set  out  in  tho  statement  of  claim,  and  that  tho  plaintilf  is  entitled 
to  recover  on  all  tho  breaches  in  resi)ect  of  which  tho  money  is 
liaid  in(i().  So,  if  such  plea  be  pleaded  to  a  claim  on  a  bill  of 
exchange,  tho  defendant's  handwriting  (/•),  and  tho  sulliciency  of 
tho  stamp  is  admitted  («') ;  so,  if  jjleaded  to  p  claim  on  a  coveimnt, 
the  execution  of  the  deed  is  admitted  (,r) ;  so,  if  pleaded  to  a  claim 
on  a  guaranty,  it  admits  an  agreement  signed  according  to  tho 
Statute  of  Fiauds  (//).  Wliere  two  breaches  were  assigned  in  one 
count  on  a  contract,  and  tho  defendant  pleaded  payment  of  monov 
into  Court  to  one  of  them,  it  was  hold  that  ho  thereby  admitted  tho 
whole  contract  as  sot  forth  in  that  count  (2).  Eut  such  a  plea  docs 
not  admit  tho  correctness  of  immaterial  averments  (a).    A  plea  of 


(7)  Tliis  rcuJurs  Einden  v.  Carte 
and  tho  cases  cited  ante,  p.  347, 
n.  (('),  obsolete. 

(/•)  See  eases  cited  ante,  p.  350, 
n.  (()  and  n.  {k). 

(,v)  Ord.  XXII.  r.  1,  ante,  p.  242. 

(0  Archir  V.  J:'iu//i«/i,  2  Sc.  N.  II. 
!")() ;  9  Dowl.  11  :  Jiu/iii/Koii  v.  J/nr- 
mmi,  18  I..  J..  Ex.  202  :  rfrnii  v. 
'J'hf  Mniiiiiiiiillisliirr  Jtaihcdij  iiiiif 
CaiKi/  r,,.,  22  L.  J.,  C.  1'.  102. 

{/()  W  rill  lit  V.  (liiililiiril,  H  Ad.  & 
El.  Ml  :  :{■>:<■%'.  ;»;•  V.  WM  :  llhi./hnm 
(or  KiiHiliiiiii)  V.  Itnliiiis,  7  i)owI. 
302;  ;■)  M.  ^:  \V.  91,  per  I'nrh;  13.: 
Jidd  V.  I)irbi)is,  ;')  13.  i:  Ad.  109,;  1 
Saund.    OtJi    ed.    u.'i   ni :    Maigir  v. 


ISmith,  4  B.  &  Aid.  C73  ;  1  N.  &  M. 
449;  MH'iiiice  v.  T/ic  Lhiiduii  (uitl 
^\  jr.  It.  Co.,  31  L.  J.,  E.\.  C"). 

(r)  GiittDklgc  v.  tSmiih,  2  11.  BI. 
374. 

(«')  Inriul  V.  Benjamin,  3  Camp. 
43. 

(j-)  Randil  v.  Lynch,  2  Camp.  3.57. 

( '/)  MidiUct  in V.  Jtriwir, Peukc,  1 '), 

(-)  J)i/rr  V.  An/itnn,  1  18.  &  C.  3; 
2  1).  it  k.  19. 

(d)  Cwjxr  V.  lllivl,;  2  (i.  13.  915; 
2  (i,  ^t  r>,  29"),  where  a  Piini  \vn-  liii.'! 
under  a  videlicet :  f>hr(/il\\  JIniriii, 
2  11.  it  Aid.  110.  And  see  J-nrt/i  v. 
JSe//,  7  Taunt.  450;  1  Moore,  158: 
T.irlmvrc  v.  Fletchvr,  1  C.  k  M.  C23. 
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payment  into  Court  to  a  declaration  on  a  valued  policy,  in  which   Chap.  XXIX. 

tho  loss  is  averred  to  bo  total,  was  hold  not  to  admit  a  total  loss  (b).   ' 

Where  a  defendant  pleads  such  a  jjlea  to  a  claim  on  a  special  con- 
tract, he  cannot  prove,  in  mitigation  of  damages,  any  fact  not 
pleaded  as  a  defence  which  would  be  an  answer  to  tho  action  (c). 
By  pleadmg  such  a  plea  to  tho  common  indebitatus  counts,  tho 
defendant,  in  ordinarv  cases,  admitted  that  tho  sum  paid  in  was 
duo  to  tho  plaintift",  by  virtue  of  some  contract  of  tho  nature  de- 
clared on ;  but  it  did  not  admit  his  lia})ility  on  any  particular 
coutract  on  which  the  plaintiff  might  choose  to  rely ;  and  it  lay 
upon  the  plaintiff  to  prove  aliunde  some  contract  by  which  he  was 
entitled,  luuler  such  a  form  of  declaration,  to  recover  a  larger 
amount  from  tho  defendant  {d).  In  such  a  :aso  it  was  no  admis- 
sion of  the  plaintiff's  right  of  action  beyond  tho  sum  paid  into 
Court  (e),  and,  consequently,  did  not  preeludo  the  defondant  from 
pleading  any  defence  ho  might  think  fit  to  tho  residue  of  tho 
plaintiff's  demand  (/);  if  the  i)articulars  contained  various  causes 
of  action,  it  did  not  preclude  tho  defendant  from  contesting  his 
liability  in  respect  of  any  items  beyond  tho  amount  paid  in,  tho 
piirticnlars  not  being  considered  as  part  of  tho  declaration  (</). 
Where  a  declaration  contained  a  special  count  against  tho  defen- 
dants as  partners,  and  also  imlchitatus  counts,  a  plea  of  ])ayment 
of  money  into  Court  to  tho  latter  counts  was  not  an  admission  of 
the  partnership  alleged  in  tlie  former  count  (h).  Wliero  tho  declara-  In  actions  of 
tion  in  tort  ^yas  general  and  unspecific,  tho  above  payment  admitted  a  tort, 
cause  of  action,  but  not  tho  cause  of  action  sued  for ;  and  the  plain- 
titf  must  have  given  ovidonco  of  tho  causo  of  action  sued  for  before 
he  could  havo  larger  damages  than  tho  amount  paid  into  Coui't  (»'). 


h- 
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(4)  Ihicher  v.  Vahgravc,  I  Camp. 
557;  1  Taunt.  419.  See  Midkr  v. 
Hmis/ionir,  3  B.  &  P.  556.  And  see 
.VellM  V.  Atlniitt,  2  M.  &  Si'l.  100  : 
Aiidreics  v.  I'ahgrdvc,  9  East,  325. 
Aud  sen  Harrison  v.  IhwyUts,  3  A. 
&  E.  ;J90,  as  to  payment  of  money 
iuto  Court  in  an  action  on  a  policy 
beiun;  a  waiver  of  an  oluection  that 
the  action  was  prematiu'ely  brouj^lit. 

((■)  Hfeck  V.  ritUlips,  5  M.  &  \V. 
271).  See  Leiiyett  v.  Cmiper,  2  Stark. 
103.  And  see  Att^nwd  v.  Tmdor, 
1  Sc.  X.  K.  (ill ;  1  M.  &  Gr.  280,  as 
to  sottin^j  up  a  proviso  in  a  contract 
which  tlie  declaration  omitted  to 
notice  in  order  to  mitigate  the  amount 
p*  daraasPS  after  payment  into  Court. 

((/)  Hiiiqham  (or  Jihir/Zi/nn)  v. 
Mobiiis,  7  liowl.  352  ;  5  U.'k  W.  94  : 
Sc/ire{i<r  v.  Cardrn,  21  L.  J.,  C.  P. 
135.  Sc(!  also  iSfii/j/clon  v.  Xowill,  6 
M.  &  W.  9;  8  Dowl.  190  :  Gnf  y. 
Harris,  5  M.  &  G.  673 :  Arcliir  v. 
EmiUsh,  1  M.  &  Gr.  873  ;  2  .Sc.  N. 
li.  150 :  Stevckson  v.  Berwick  (Min/or, 
ic),  I  Q.  B.  154  ;  4  P.  A:  "l>.  540, 
!Jee  Gol,/;/  v.  G(d(/i/,  20  L.  J.,  Ex.  29, 
an  action  by  an  administratrix  for 
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money  had  and  received. 

0)  2  Esp.  Hep.  482,  n. :  lilack- 
fiiirne  v.  Schoaks,  2  Camp.  341 : 
liiiekir  V.  I'lihffrare,  1  Taunt.  419: 
Jurrf/i  V.  Jhll,  7  Id.  450  :  Stove/d  v. 
Jhrivin,  2  B.  &  Aid.  110:  Stapkton 
wXowell,  GM.  &VV.  9;  8  Dowl.  196  ; 
where  several  defendants.  Archer  v. 
Em/lish,  2  Sc.  N.  R.  150. 

(,/')  Long  V.  GrevUle,  4  D.  &  K. 
032  ;  3  B.  &  C.  10  :  lUid  v.  Bickona, 
5  B.  &  Ad.  499 :  fst.aford  v.  Clarke, 
2  Bing.  377;  9  Moorb,  724;  1  ':;ar.  & 
P.  703 :  Everth  v.  Bell,  7  Taui...  450 ; 
1  Mooro,  158. 

in)  Booth  V.  Ifoward,  5  Dowl.  438: 
see  !S/fvcnson  v.  Berwick  LMai/or,  i?r.). 
4  P.  &  D.  540 ;  1  Q.  B.  1^4.  And 
see  i:igar  v.  Watson,  1  C.  &  M.  494 : 
Onfy.  Harris,  5  M.  &  G.  573. 

{h)  Charles  v.  Brankcs,  1  D.  &  L. 
989;  12  M.  &W.  743. 

(i)  I'erren  v.  The  Monmouthshire 
liailwai/  and  Canal  Co.,  22  L.  J.,  C. 
P.  102:  Tancredv.  let/land,  IQQ.B. 
009,  an  action  for  distraining  for 
more  rent  than  was  due :  Nturi/  v. 
Finnis,  0  Ex.  123  ;  20  L.  J.,  Ex.  "144, 
au  action  for  pound  breach :  Cook  v. 
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Part  V. 

Debt  on 
statute. 

Admission  of 
the  character, 
&c.  iu  which 
pliiutiff  sueti. 


Action  for 
malicious 
prrest  after. 

Pla'ntiif  may- 
be nonsuitoil 
after. 

Arrest  of 
judgment. 


Consolidated 
actions. 


Paymeut  into  Court. 

In  an  action  upon  the  statute  of  E.  G,  the  aLovo  plea  admiffcd  tin; 
plaintiit'8  title  (./).  It  is  a  couclusivo  ailmissimi,  in  an  indivisilily 
claim,  of  the  plaintiff's  risht  to  sue  in  the  Court  in  wliioh  the  ii'tina 
is  brought  {k) ;  and  of  his  right  to  sue  in  the  character  in  wliich 
ho  sues  (/).  Where  a  declaration  contained  inconsistent  counts,  lunl 
the  defendant  paid  money  into  Court  on  the  second  count,  '.vliicli 
the  idaintiff  accepted,  the  defendant  could  not  read  the  ticcdiiil 
count,  and  the  proceedings  thereon,  to  the  jury  as  evidence  to 
negative  an  allegation  in  the  first  count  (?n). 

If  the  plaintiff  takes  the  money  out  of  Court,  and  it  amounts  to 
less  than  the  sum  stated  in  an  aflidavit  under  which  he  arrested  the 
defendant,  ho  does  not  thereby  subject  himself  to  an  action  fur  a 
malicious  arrest  (li). 

The  plaintiff  may  be  nonsuited  after  payment  of  money  into 
Court  (o). 

It  seems  that,  under  the  old  practice,  the  defendant  could  nut 
move  in  arrest  of  judgment  for  a  defect  in  an  allegation  of  a  breach 
in  respect  of  whic  i  he  had  paid  money  into  Court(;)). 

Effi-d  of  Payment  on  Cdu.'l'lnted  Actions.']— By  Ord.  XX 11.  r.  8, 
"  Whore  money  is  paid  into  Court  in  two  or  more  actions  whicli  mo 
consolidated,  and  the  plaintiff  proceeds  to  trial  iu  one,  and  fads,  tho 
money  paid  in  and  the  costs  in  all  the  actions  shall  be  dealt  witli 
under  this  Order  in  the  same  manner  as  in  the  action  tried  "  (7). 

Sect.  2.  Payment  into  Court  to  abide  Event  or  otherwise  than  in 

Satis/action. 

Money  may  bo,  in  several  cases,  ordered  to  be  paid  into  Court. 
This  may  bo  ordered  as  a  condition  to  leave  to  defend  on  an  aj)iili- 
cation  for  judgment  under  Ord.  XIV.  or  as  security  for  costs.  In 
these  cases  the  jdaintiff  has  no  right  to  take  the  money  out  nt' 
Court  except  in  conformity  with  the  terms  on  which  it  is  ordcioil 
to  be  paid  in.  Thus,  when  it  is  ordered  to  bo  paid  in  on  an  a]ipli- 
cation  under  Ord.  XIV.  the  plaintiff  will  only  bo  entitled  lo  it  iu 
the  event  of  his  succeeding  in  the  action,  and  the  defendant  will  liu 
ontitled  to  have  it  repaid  to  him  if  ho  succeeds.  Until  the  action  is 
determined  the  money  will  remain  in  Court,  and  the  i^laintilf  will 
be  a  creditor  holding  a  secm'ity  within  the  Bankruptcy  Act,  1S83, 


ITartle,  8  C.  &  P.  568,  an  action  of 
trover.  Gold//  v.  Goldij.  2G L.  J.,  Ex. 
29,  an  action  by  an  admiuistatrix  for 
couvertiug  goods  of  tlie  intestate. 

(J)  liroadhitrstx.  Jiakhvin,  4  Price, 
58. 

(k)  Mil/try.  WiUlamn,  .5  Esp.  19. 

\l)  Lipscombe  v.  Holmes,  2  Camp. 
441. 

(m)  Gould  v.  OUrcr,  2  Sc.  N.  U. 
242;  2  M.  &  Gr.  208:  Corr  y.  The 
Jioi/ril  Exchange  Ass.  Corporation,  34 
L.'J.,  Q.  B.  21. 

(»)  J,i!-!;son  V.  Tiurlrigh,  !?  F.sp.  34. 
See  Uildyard  v.  Jllniit'rs,  5  Esp.  G2  : 
JliitUr  V.  £rown,  1  B.  &  B.  56 ;  3 


Moore,  327.  But  see  Laidlaw  v. 
Cockbiirn,  2  N.  R.  VC. 

(0)  As  to  demurring  to  evidence 
after  it,  see  Jenkins  v.  Tucker,  8  II. 
Bl.  93. 

ip)  Wright  V.  Goddard,  8  A.  &  E. 
144;  3N.  &P.  361. 

(r/)  Cp.  the  former  rules,  13  H.  T. 
18.53  (repealed  by  11.  of  S.  C.  188.']), 
As  to  the  previous  practice  u]ion  tliis 
subject,  sec  Bnrslall  v.  Jlonirr,  7 
T.  ll.  372:  J'owell  v.  I'drkinsoii,  (i 
M.  &  Sel.  107;  Tidd's  Now  Vvm. 
317:  T>rei):hw  v.  Jiraek.  '2  Trnuit. 
361  :  Jrnton  v.  I'iace,  2  B.  &  P.  .■)(! : 
Muller  V.  Ilartshorne,  3  B.  &  P.  558. 
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Mode  of  Payment  into  Court,  (fee. 

in  rospoct  of  it  (r).  In  all  these  cases  the  money  is  paid  to  the 
Law  (.'ourts' ]ii'auch  of  the  Bank  of  En>,'laM(l,  as  pointed  out  infrn. 

By  Ord.  XX fl.  r.  11  {ante,  p.  3^0),  money  paid  into  Court  imder 
an  order  of  the  Court  or  a  Judge  or  certificate  of  a  Master  or 
Associate,  shall  not  be  paid  out  of  Court  except  in  pursuance  of  an 
order  of  the  Court  or  a  Judge. 

As  to  paying  money  into  Court  on  an  application  for  discovery  or 
with  interrogatories,  see  post,  Ch.  XL  Vlll. 

Scot.  3.  Regulations  as  to  the  Mode  of  paying  Money  into,  and 
taking  Money  out  of,  Court. 
The  mode  of  paying  money  into,  and  getting  it  out  of,  Court  is 
regulated  by  the  Supreme  Court  Funds  liulos,  1884,  which  camo 
into  operation  on  the  1st  March,  1884  (s).  These  rules  do  not, 
however,  apply  to  tlio  district  registries.  A  new  rule  is  substituted 
for  one  of  these  by  the  It.  of  S.  0.  Funds  liules  {October),  1884. 

Mode  of  Payment  into  Court. "l— AM  money  paid  or  deposited  in 
Court  is  paid  or  deposited  at  the  Law  Courts  Branch  of  the  Bank 
of  England  (<). 

In  order  to  pay  money  into  Court  a  request,  in  the  form  provided 
by  tlio  rules,  and  which  may  bo  procured  at  a  law  stationer's, 
must  bo  tilled  up  and  signed  in  accordance  with  Eule  32  {infra), 
and  taken,  together  with  the  notice  or  pleading  (if  any),  or  the 
order,  or  any  office  cojiy  of  the  order  upon  or  in  pursuance  of 
which  the  payment  is  made,  and  the  money  to  the  bank.  On  tho 
docuniouts  being  produced  and  the  money  paid  tliere  a  receipt  will 
be  given.  If  the  money  is  paid  in  upon  a  notice  or  pleading,  the 
receipt  is  written  thereon. 

By  r.  32,  "In  the  (iueeu's  Bench  Division  a  lodgment  of  funds 
to  the  account  of  tno  Paymaster  shall  bo  made  on  presentation  at 
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Supreme  Court 
Funds  Bulea, 
1884. 

Do  not  apply- 
to  district 
registries. 

Mode  of  pay- 
ment into 
Court. 
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()■)  I':.ep.  Banner,  In  re  Kei/worth, 
L.  It.,  9  Ch.  379  ;  43  L.  J.,  IJk.  102  : 
Ex  p.  Jiouchdrd,  In  re  Jfooj'cn,  12 
Ch.  D.  20 ;  48  L.  J.,  Bk.  10.5 :  Murrni/ 
y.Ariw!d,-i  B.  &  S.  287;  32  L.  J., 
Q.U.  11. 

(s)  By  r.  1,  "These  rules  shall 
come  iuto  operation  on  the  1st  day  of 
March  1884,  and  may  bo  cited  as 
'The  Supreme  Court  Funds  Rules, 
188-1.' " 

By  r.  2,  "The  Chancery  Funds 
Consolidated  Rules,  1874,  are  hereby 
revoked  aa  from  tho  day  on  which 
these  rules  come  iuto  operation  ;  and 
all  other  rides  or  general  orders 
prescribing  the  mode  of  dealing  with 
funds  in  Court,  and  containing  any 
provisions  relating  to  funds  in  Court 
mcousisteut  with  these  rules,  are 
hereby  revoked  and  these  rules  sub- 
stituted therefor,  as  from  tho  same 
day  I  Provided  that  the  rules  hereby 
revoked  shall  continue  to  apply  to 
oHprs  made  but  not  fully  acted  upon 
before  these  rules  come  iuto  opera- 
tion, so  far  as  is  iudispcnsablo  for 


tho  pin-iwso  of  duly  giving  effect  to 
such  orders :  but  a  certiiioate  of  a 
registrar  as  an  authority  for  a  sale  or 
transfer  of  securities  shall  not  in  such 
cases  be  required." 

By  r.  HI,  "These  rules  shall  uot 
apply  in  district  registries  to  funds 
in  Court  or  hereafter  lodged  iu 
Court." 

(0  By  S.  C.  Funds  Rules,  r.  29, 
"  All  money  and  securities  to  bo 
paid  into  or  deposited  iu  Court  shall 
be  jiaid  or  deposited  at  the  Bank  of 
England  (Law  Coiu-ts  Brancli)  and 
placed  iu  the  books  of  the  bank  to 
thoaccouutof  the  Paymaster-General 
for  tlie  time  being  for  and  on  behalf 
of  the  Supreme  Court  of  Judicature; 
and  the  bank  shall  cause  a  receipt 
to  be  given  to  the  person  making  the 
payment  or  deposit. 

All  securities  to  bo  transferred  into 
Court  shall  be  transferred  to  the  said 
account  in  tho  books  of  the  bank,  or 
other  company  in  whoso  books  such 
securities  are  registered." 
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Part  V. 


Lodgments 
under  Orders 
XXir.  iiud 
XXXI.  to  bo 
distiuguishnd 
in  Pay  Office 
books. 

Certificate  of 
payment  and 
office  copy  to 
be  evidouce. 


Appropriation 
of  money  paid 
in  under 
Order  XIV. 


Payment  into  Court. 

tho  Bank  (Law  Courts  Branch)  of  a  request  signed  by  or  on  behalf 
of  tho  person  desiring  trt  niuko  such  lodguiont.  Such  request  for 
lodgment  shall  bo  in  tho  form  No.  8  in  tho  Appendix  to  tlicso 
Rules,  and  shall  specify  tho  cause  or  matter  and  tho  lodger  croilit 
to  which  tho  lodgment  is  to  bo  jdaced,  and  shall  also  contain  a 
statement  of  tho  circumstances  under  which  the  money  is  l(j(lgf;d, 
in  such  of  tho  following  terms  as  may  bo  applicable  to  the  cuso, 
viz. : — 

(A.)  Wlion  tho  money  is  to  bo  lodged  under  Eulo  o  of  Order 
XXII.  {aiitr,  p.  34")  of  tho  liules  of  tho  Supreme  Court, 
1883,  a  statement  in  tho  following  terms:— 'I'uid  in  in 
satisfaction  of  claim  of  above-named'  liuinte  of  /ikHi/]. 
(B.)  When  tho  money  is  to  bo  lodged  under  llulo  (j  of  Order 
XXII.  {ante,  p.  3ul)  of  tho  links  of  tho  Supremo  Court, 
1883,  a  statement  in  tho  following  terms:  —  'Paid  in 
against  claim  of  above-named '  [umiie  of  jxirtij']  '  with 
defence  denying  liability.' 
(C.)  When  tho  money  is  to  bo  lodged  under  Eulo  2G  of  Order 
XXXI.  (/KAsf,  'Ch.  XL  VIIL)  of  tho  Eulos  of  the  Suprcino 
Court,  1883,  a  statement  in  tho  foUowhig  terms : — '  Paid 
in  to  Security  for  Costs  Account.' 
(D.)  When  the  money  is  to  bo  lodged  in  pursuance  of  an  Order, 
or  otherwise  than  as  above  specified,  a  statement  of  tho 
nature  and  dato  of  tho  authority  imdor  which  tho  lodg- 
ment is  made,  as  for  instance : — '  Paid  in  under  Order 
dated  tho  day  of  18      ; '  or  '  Paid 

in  on  notice  of  appeal  [in  Bankruptcy],  dated  tho 
day  of  18      .' 

If  tho  lodgment  is  made  upon  a  notice  or  pleading,  such  notice 
or  pleading  must  bo  produced  at  tho  Bank,  and  the  receipt  for  tho 
lodgment  shall  be  given  thereon ;  and  if  tho  lodgment  is  made  in 
ursnanco  of  an  Order,  such  Order,  or  nn  office  copy  thereof,  must 
e  produced  at  tho  Bank  by  tho  person  making  the  lodgmeut." 
By  r.  33,  "In  ovory  case  of  a  lodgment  in  tho  Chancery  and 
Queen's  Bench  Divisions  iindor  tho  provisions  of  the  said  (hders 
XXII.  {ante,  p.  Wl)  and  XXXI.  (/<(<  Cli.  XLVIIL),  as  provided 
in  tho  preceding  Eules  30  and  32,  tho  Paymaster  shall  cause  an 
entry  to  bo  made  in  his  books  indicating  tho  circumstances  under 
which  tho  money  is  stated  to  bo  lodged." 

By  r.  38,  "  In  tho  (.'hancerv  and  Ciueen's  Bench  Divisions,  wlion 
any  direction  or  other  authority  for  tho  h)dgment  of  funds  in  Court 
is  returned  to  tho  Pay  Olhco,  with  a  cortitioato  thereon  that  tlio 
funds  therein  mentioned  have  been  lodged,  the  Paymaster  shall  lilo 
at  tho  Central  Office  a  certificate  of  such  lodgment,  and  shall 
therein  state  tho  lodger  credit  to  which  such  funds  have  hei'ii 
placed  in  tho  books  at  tho  Pay  Office  ;  and  an  office  coj)y  of  such 
certificate  of  tho  Paymaster  shall  bo  received  as  evidence  of  tho 
lodgment." 

Appropriation  of  Money  paid  in  under  Ord.  XIV.'] — By  S.  (J, 
Funds  liules,  r.  43,  "  In  tho  Queen's  Bench  Division,  when  a 
defendant  has  lodged  money  in  Court  under  Order  XIV.  of  tho 
Eules  of  tho  Supreme  Court,  1883,  as  a  condition  of  liberty  to 
defend,  and  desires  to  a])])ropriato  tho  whole  or  any  part  of  such 
money  to  the  whole  or  any  speciiied  portion  of  the  plauitiff's  claim 
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pursuant  to  Rulo  1 1  of  Order  XXII.  of  the  said  Euloa,  lio  or  hia  Cuap.  XXIX. 

solicitor  slmll  loavo  at  tho  Pay  Oflico  a  iiotico  of  such  appropriation  

in  tlio  Form  No.  10  in  tho  Appendix  to  tlioso  IIuIch,  sjH'cif'vinn;  tho 
titlo  of  tho  causo  or  matter,  tho  hMlj^cr  crcMlit  to  wliicli  tho  money  is 
stiuidin{?,  tlio  date  of  tlio  Order  under  wliich  tlie  money  was  hiil^fed 
in  Court,  and  tho  amount  to  be  apprn])i'iated ;  and  whether  so 
approj)riatod,  (A)  in  siitisfaetion  of  a  elaim,  or  (H)  a<j;ai!ist  a  elaini, 
with  a  defence  denyinfjj  liability  ;  and  thiaeupon,  for  the  purposes 
of  payment  out  of  Court,  tho  money  mentioned  in  tho  notice  hIuiU 
bo  sui)ject  to  the  next  following,'  Rule.  Tho  person  leavinj,'  such 
notice  must  produce  therewith  the  original  receipt  of  tho  liank  for 
tho  amount  lodged."     {See  ante,  p.  340.) 
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Payment  of  Money  out  of  Court  to  Party  entitled.'] — In  certain 
cases  provided  for  by  r,  44  (infra)  money  paid  into  Court  may  bo 
paid  out  to  the  party  entitled  to  it  on  a  reiiuost,  but  in  all  other 
cisos  an  order  for  payment  out  in  tho  form  provided  by  tho  rules 
is  necessary  (it). 

By  >S'.  (/'.  Funds  Pules,  r,  44,  "  In  tho  Chancery  and  Queen's 
Bench  Divisions,  when  money  has  been  lodged  in  actions  for  debts 
ami  damages  under  Orders  XX1[.  and  XXXI.  of  the  Rules  of  the 
Supremo  Court,  1883,  (as  described  in  RuIjs  30  and  32  of  these 
Rules,)  and  when  and  so  far  as  money  lodged  under  Order  XIV.  of 
tho  said  Rules  of  tho  Supremo  Couit  has  been  ajipropriated  in  the 
manner  provided  in  the  last  preceding  Rulo,  payment  of  tlie  money 
shall  he  made  to  tho  person  in  satisfaction  of  whoso  claim  it  has 
been  lodged,  or  to  tlio  person  otherwise  entitled  thereto,  or,  on  tho 
mitten  authority  of  either  such  person  respectively,  to  his  solicitor, 
as  under : — unless  an  Order  restraining  such  payment  has  been 
lodged  at  tho  Pay  Oirioo  prior  to  tho  issuo  of  tho  Paymaster's 
direction  for  payment. 
(A.)  ^Vhen  tho  money  has  been  lodged  or  appropriated  in  satis- 
faction of  a  claim,  under  Rules  30  (A.)  and  32  (A.)  of 
these  Rules,  or  tho  last  jn'oceding  Rule,  a  direction  for 
pajTuent  shall  bo  issued  by  tho  Paymaster  up  m  a  request 
m  tho  Form  No.  11  (A.)  in  tho  Ajipendix  to  these  Rules. 
(B.)  When  tho  money  has  been  lodged  or  appropriated  against  a 
claim,  with  a  defence  denying  liability,  under  Rules  30 
(B.)  and  32  (B.)  of  those  Rules,  or  tho  last  preceding 
Rule,  a  direction   for  payment  shall  bo  issued  by  tho 
Paymaster  upon  receipt  of  a  notification  that  tho  plaintiff 
accepts  the  sum  lodged  in  satisfaction,  and  that  duo  notice 
has  been  given  of  such  acceptance,  and  upon  a  request  for 
payment  of  tho  samo  ;  such  notification  and  request  to  bo 
m  tho  form  No.  11  (B.)  in  tho  Appendix  to  these  Rules. 


Payment  of 
money  out  of 
Court  to  party 
entitled. 


Payment  out 
of  Court  of 
money  lodged 
in  actions  for 
debts  and 
damages. 


rl 


ifi: 


(ii)  By  S.  C.  Funds  Enlos,  r.  45, 
"Except  as  provided  in  tho  last  pro- 
ccdiiif;  rulo,  and  subject  to  the  jiro- 
visions  contained  in  Uules  u5,  oG,  57, 
70,  7;i  and  71,  funds  in  Court  sluill 
uotbe  paid,  delivered,  or  transferred 
out  of  Court,  nor  invested,  sold,  or 
carried  over  unless  in  pursuance  of 
an  order,  or  in  the  case  of  an  invest- 
ment of  money  or   application   of 


dividends  unless  in  pursuance  of  an 
authority  contained  in  a  certificate 
of  a  master  in  lunacy." 

By  r.  -IS,  "  In  tho  Queen's  Bench 
and  I'obuto  Divorce  and  Admiralty 
Divisions  an  order  for  the  payment 
of  mnnfy  by  the  paymaster  shall  be 
in  the  Foi-m  No.  4  in  the  Appendix 
to  these  rules." 
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Copy  of  order 
for  payment 
out  to  be  left 
at  Pay  Office. 

Authorities  for 
payments  to 
ctliers  than 
named  persons 
to  be  wit-   , 
nessod. 

Women  who 
marry  before 
payment. 


Payment  iutu  Court. 

(0.)  Whou  the  uiouey  tia  boon  lodged  to  u  aocurity  for  costs 
account  under  ICulo  liO  (c.)  and  32  (c.)  {(inte,  yt.  lioO)  of  tliose 
Rules,  a  direction  i'or  piiyniont  sliall  bo  it^sued  by  tliu  i)iiy- 
uiastor  upon  receipt  of  a  cortilicato  of  a  taxinjjf  olliwir, 
master,  or  cbiof  clerk  (as  the  case  may  bo)  as  to  the  pwson 
who  is  entitled  to  have  paid  out  to  him  tho  money  so 
lodged  (a'). 
When  a  request  is  made  for  payment  of  money  lodged  on  a  notice 
or  pleading,  tno  original  receipted  notice  or  pleading  mast  bo  pro- 
duced at  tho  pay  olSco. 

Except  as  in  this  rule  is  provided,  the  money  so  lodged  or  appvo- 
priatod  as  mentioned  heroin,  shall  only  bo  paid  oat  ii^  pursuiimo  of 
an  order." 

A  duly  authenticated  copy  of  tho  order  (if  any)  directing  tlio 
money  to  be  paid  out,  must  bo  loft  at  tho  pay  oljico  (>/),  and  tho 
necessary  direction  for  payment  is  prepared  on  tlio  recei^it  of  such 
copy  (z). 

13y  r.  51,  "  "When  monoij'  is  by  an  order  in  tho  Queen's  Bench 
Division  directed  to  bo  paid  to  a  person  therein  named,  or,  on  his 
authority,  to  a  solicitor  or  other  person,  tlio  signature  to  tho  artlio- 
rity  must  bo  attested  by  a  witnc  s,  whoso  residence  and  desi^rip- 
tiou  must  be  added  to  his  attestatior..'' 

Payment  out  to  particular  Ptraons.]— By  6'.  C,  Funds  Units,  r,  61, 
"  AVhen  funds  in  Court  are  by  an  order  directed  to  bo  paid,  trans- 
ferred, or  delivered  to  a  -vvoman  who  is  not  married  at  tho  date  of 
the  order,  or  who,  being  married  at  thatdato,  shall  boconio  a  widow, 
and  such  woman  shall  mari'v  before  payment,  transfer,  or  dcliviTy 
of  such  funds,  upon  an  atlidavit  of  such  woman  and  )>or  husbaud 
that  no  sottlemont  or  agreement  for  a  settlement  whatsoever  has 


(,r)  Tho  original  sub -division  (c) 
was  annulled  as  from  the  21th  Octo- 
ber, 1884,  by  tho  S.  0.  Funds  Kulos, 
October,  1881,  and  tho  sub-division 
printed  in  the  text  substituted. 

()/)  By  r.  46,  "A  duly  authen- 
tiriittd  cojiy  of  every  jiavmcnt 
Bcheilulo  in  tho  Chancoiy  Division 
and  in  lunacy,  and  of  every  order  in 
the  Queen's  Bench  and  Probate  I)i- 
vorco  and  Admiralty  Divisions  which 
directs  funds  to  be  dealt  with,  shall 
be  left  at  tlie  pay  office,  and  shall  bo 
thepaymaster's  authority  f  orthe  issue 
of  directions  giving  eft'ect  to  sucli 
orders. 

"  In  tho  Chancery  Division  it  shall 
bo  the  duty  of  tho  solicitor  having 
the  carriage  of  tho  order  forthwith 
to  leave  such  cojjv  (as  provided  in 
Rule  24).  In  tho  Queen's  Bench  and 
Probate  Divorce  and  Admiralty  Divi- 
sions such  copy  shall  be  left  by  or  on 
behsilf  of  the  iirrsnn  nifidi-d  to  pay- 
ment or  interested  in  any  other  deal- 
ings with  such  funds  directed  or 
authorized  by  the  order," 


(j)  By  r.  47,  "The  directions  of 
tho  paymaster  for  the  jiayuieiit  of 
money  under  these  rules,  and  for  the 
delivery  of  securities  nut  of  Court  in 
pursuance  of  an  oi'dei-  shall  be  pre- 
jiartd  by  the  paynuistcr  forthwitli, 
or  from  time  to  time,  upon  nceiiit 
of  a  copy  of  tho  order  and  any  fuitlur 
necessary  authority  or  iut'oniuitiou; 
and  except  as  provided  in  the  iic.\t 
following  rule  such  directions  sliuU 
be  delivered  ujion  the  jicisniial  ap- 
plication '?  tho  persons  entitled 
thereto. 

"  Investments  of  money,  Iraii'^fcrs 
of  securities  out  of  (V)urt,  and  (ally- 
ing over  of  funds,  in  pursiiancp  (if  au 
order,  shall  bo  made  by  the  pay- 
master upon  receipt  of  the  ncceosuiy 
authority  and  information. 

'■  Sales  of  securities  in  pursuance 
of  an  order,  of  which  a  co])y  has 
been  left  at  tho  pay  oflice,  sliall  he 
made  by  tho  paymaster  upon  applica- 
tion by  or  on  behalf  of  tho  persons 
interested  therein,  and  su(  ii  applica- 
tion may  be  sent  by  post." 
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boon  inado  or  ontorod  into,  boforo,  upon,  or  since  tlioir  morriage,    Chap.  XXIX. 

or  ill  caso  any  such  sottlomont  or  a;,'re(nnont  for  a  sottlotnont  has 
boi'u  niado  or  ontorod  into,  then  upon  uu  uflidavit  of  such  woman 
oud  hor  husband  identifying  such  sottloniont  or  agreomout  for  a 
Bottluiuont,  and  stating  that  no  other  sottloniont  or  agroornont  for  a 
scttloinont  has  bcjun  mado  or  ontorod  into  as  aforosuid,  and  an 
allMavit  of  tho  solicitor  of  such  woman  and  hor  husband  that  such 
sdlicitorhas  carofnlly  porusod  such  sottloniont  or  agroomont  for  a 
sottloinont,  and  that,  according  to  tho  bost  of  his  judgniont,  such 
"funds  aro  not,  nor  is  any  part  thoroof,  h  'ijectto  tho  trusts  of  such 
scttlcniont  or  agroomont  for  a  sottlemon i  or  in  any  manner  com- 
prised thoroin  or  all'octod  thereby,  such  funds  sluiU  bo  paid,  trans- 
ferred, or  deliverod  to  such  woman  without  tho  intervention  or  con- 
currenco  of  her  husband  in  tho  same  manner  as  if  sho  had  remained 
uiiiiiarried." 

liv  r,  62,  "  When  funds  in  Court  aro  by  an  order  directed  to  bo  Represcnta- 
iiaid",  transferred,  or  delivered  to  any  person  named  or  described  in  ^""'^ J^^'l"'   „ 
an  order,  or  a  certificate  of  a  chief  clerk,  or  of  a  taxing  ollicer,  or  coaseupursona. 
of  u  master  in  lunacy  (except  to  a  pers(ni  therein  expressed  to  bo 
entitled  to  such  funds  as  real  estate,  or  to  bo  entitled  thereto  as  a 
tru-'too,  oxecutor,  or  administrator,  or  otherwiso  than  in  his  own 
riKar,  or  for  his  own  use),  such  funds,  or  any  portion  thereof  for 
tliTi  time  being  ronniining  unpaid  or  uulransforred  or  undelivered, 
may,  unless  the  order  otherwiso  directs,  on  proof  of  tho  death  of 
sacli  person,  whether  on  or  after,  or,  in  tho  caso  of  payment  directed 
to  bo  made  to  creditors  as  such,  before  tho  date  of  such  order,  bo 
piiid  or  transferred  or  delivered  to  tho  legal  personal  ropresontativos 
of  such  deceased  person,  or  to  tho  survivors  or  survivor  of  them." 

By.  33.  "  When  money  in  Court  is  by  an  order  directed  to  bo  Partner?, 
paid  to  any  persons  described  in  tho  order,  or  in  a  certificate  of  a 
oiiiof  clerk,  or  of  a  taxing  ofhcer,  or  of  a  master  in  lunacy,  as  co- 
jiartners,  such  money  may  bo  paid  to  any  ono  or  more  of  such  co- 
partuors,  or  to  tho  survivor  of  them." 

i5v  ":  (54,  "  When  funds  in  Court  aro  by  an  order  directed  to  bo  Surviving 
paid,  transferred,  or  delivered  to  any  persons  as  legal  personal  presentatives. 
io])rosentativos,  such  funds,  or  any  portion  thereof  for  tho  timo 
boiug  remaining  unpaid,  untransf erred,  or  undelivered,  may,  upon 
proof  of  tho  death  of  any  of  such  representatives,  whether  on  or 
after  tho  date  of  tho  order  directing  such  paymont,  transfer  or 
dolivpry,  bo  paid,  transferred,  or  delivered  to  the  survivors  or 
survivor  of  them."  . 

15vr.  OJ,  "No  funds  shall,  under  Rule  62   and  64,  bo  paid,  Withmwhat 
transferred,  or  delivered  out  of  Court  to  the  legal  personal  repro-  ^^j^^^i^^^^^f 
sentatives  of  any  person  under  any  probate  or  letters  of  administra-  administratiou 
tion  purporting  to  bo  granted  at  anytime  subsequent  to  tho  oxpira-  niust  Lave  been 
tion  of  six  years  from  tho  date  of  tho  order  directing  such  payment,  granted, 
transfer,  or  delivery,  or  in  caso  such  funds  consist  of  interest  or 
dividends  from  tho  date  of  tho  last  receipt  of  such  interest  or  divi- 
dends under  such  order." 

Moim/  cannot  he  placed  on  Deposit.']— By  S.  C.  Funds  Rules,  r.  77,  Money  cannot 

"  Money  shall  not  bo  placed  on  deposit  in  tho  follow  ing  cases :  5p,|osi?^n  "^ 

(«,)  In  any  cauRo  or  matter  in  thQ_  Queen's  Bench  or  Probate  q^"Ju<j,  Bench 

Divorce  and  Admii-alty  Divisions."  Division, 
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Generally. 

Jud.  Act,  1873, 
a.  24,  sub-s.  b. 


CHAPTER  XXX. 

STAYINO  rnOCEEDINGS  (u). 


FAOE 
Oencrally — Procrcdings    in    lieu 
of  Injunction 360 

On  rai/miiit  of  Debt  and  Coats 
within  four  Days 362 

On  Pat/ment,  (jr.  when  Amount 
not  dispiilitl ,   302 

On  Payment,  ^c.  when  Amount  is 
disputed 360 

On   Pnyment  of   Debt    without 
Costs 366 

On  Payment  of  less  than  Amount 
elaimid  367 

On  Delivery  up  of  Goods,  S;e.  . .  367 

In    Second    Actions  for    same 
Cause 368 

In  Cross  Actions  between  same 
Parties    370 

In  several  Actions  pending  Trial 
of  one  as  Test  Action    371 

In  Trifling  Actions 371 

In  Vexatious  Actions    372 


PAOK 


Until  Costs  of  Interlocutory 
Proceedings  Paid— Slay  re- 
/'"f<^  372 

In  Actions  brought  without  An- 
(hority    3;2 

In  Actions  brought  contrary  to 
Good  Faith 3-1 

When  Agreement  to  refer  10 
Arbitration    3-4 

On  Compromise 3^4 

After  Injunction    3-5 

In  Actions  in  respect  of  County 

Court  Execution 3^5 

In  Penal  Actions  377 

Pending  Criminal  Proceedings  . .  377 

Pending  Appeal 379 

Pending  Mule  Xisi,  i^c 378 

Actions  by  Outlaws  and  Alien 
Enemies 373 

In  other  Cases    373 

What  a  Preach  of  an  Order 
staying  Proceedings   379 


Generally.']— In  many  instances,  more  particularly  montiouod  in 
this  chapter,  the  procccdinfrs  in  an  action  may  ho  stiiyod  altogothor, 
or  Busjiondcd  by  tho  order  of  tho  Court  or  a  Ju<lgo  or  Master. 

liy  tlio  Juilicature  Act,  187^,  s.  124,  mih-s.  o,  it  is  enacted  that 
"  No  cause  or  proce-dinj,'  at  any  timo])ending  in  tho  High  Court  of 
Justice,  or  before  the  Court  of  A.])i)eal,  shall  bo  restrained  by  pro- 


hibition or  injunction ;  but  every  nuitter  of  equity  on  which  an 
injunction  against  the  prosecution  of  any  such  cause  or  procoodin" 
might  havo  been  obtained,  if  this  act  had  not  passed,  cither  uncon- 
ditionally or  on  any  terms  or  conditions,  7nny  he  relied  on  by  waij  of 
defence  thereto  {b) :  Provided  always,  that  nothing  in  this  Act  con- 


((?)  As  to  staying  proceedings  on 
bankruptcy,  see  the  Bankruptcy  Act, 
1883,  s.  10,  aub-:.  2,  iiuisl,  Ch.  CII. 

(A)  See  cases  cited  post,  p.  .'iCil, 
n.   (d),  and  e.specially  per  Meltish, 


L.  J.,  1  Ch.  D.  at  p.  157.  From  tho 
judgment  of  Sir  J.  Uanncn  in  Mar- 
shaii  V.  Miir.-ih,dl,  0  V.  D.  19,  iit 
p.  20,  it  would  appear  that  it  is  only 
m  cascH  where  a  temporary  stay  is 
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Staying  Proceedings.  Ml 

taiuotl  eliall  disablo  oithor  of  tho  Hiiid  Courts  from  diiocfrnf,'  ii  atdu  Chap.  XXX. 
of  proreediiKja  in  any  cuuho  or  iiiiittor  poiuliiij;  buforo  it  it  it  mIiiiII 
think  fit ;  ami  anyporHon,  whotlior  ii  party  or  not  to  any  Huchcatiso 
or  matter,  who  would  havo  Leon  ontitlt;d,  it'  tliix  act  had  not  patiHod, 
to  apply  ^'*  ""y  '-'""iii't  to  restrain  tho  i)rosL'Cution  thcroot',  or  who 
may  bo  ontitlud  to  onforco,  l>j  attachtnont  or  othorwi.so,  anj'  judj^- 
mout,  docroo,  rulo  or  ordor,  contrary  to  which  all  or  any  part  of  tho 
procoudinga  in  such  causo  or  matter  may  luivo  been  taken,  Mhall  bo 
ut  liberty  to  apply  to  tho  saitl  Courts  respectively,  by  motion  in  a 
luinmury  u>(ii/,  for  a  stay  of  proeee<liiij^s  in  nndi  eaiiso  or  matter, 
either  generally,  or  so  tiu-  as  may  bo  necessary  for  tho  purposes  of 
Justine ;  and  tho  Court  shall  thereupon  make  such  order  as  shall  bo 
list." 

This  section  puts  an  end  to  tho  power  tho  Court  of  Chancery 
formerly  possessed,  of  staying  proceedings  in  other  Courts  by 
iujunction  (c).  It  further  enables  tho  di'i'ijiulant  to  raise  by  way  of 
defence  every  matter  of  e(iuity  which,  under  tho  old  system,  would 
have  constituted  ground  for  an  injunction  staying  proceedings 
either  condi*-ionally  or  on  any  term  or  condition  (</).  At  the  same 
time  the  section  expressly  reserves  tho  power  of  any  division  to 
stay  any  proceedings  peniling  before  itself. 

Since  the  abovo  euactinont  all  applications  to  stay  proceedings  To  what 
must  (except  in  tho  two  exceptional  cases  below  referred  to)  bo  division  appli- 
made  to  tho  Division  in  which  tho  proceedings  which  it  is  sought  J^*Jj'J* 
to  stay  ore  pending  ('/).     Except  in  those  two  cases  no  Division  has 
now  any  power  to  restrain  or  interfere  with  tho  proceedings  ponding 
in  any  other  Division  (e).     Tho  two  exceptional  cases  are  tho  power 
of  the  Judge  'o  whom  bankruptcy  pio(!eedings  aro  as.signod  to 
restrain  proceedings  wliich  is  not  aifected  by  the  above  section  (/); 
and  the  power  conferred  by  Urd.  XLIX,  r.  5  (<y),  on  tho  Judge  of  tho 
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askwl  that  an  action  should  not  bo 
stayed  on  equitable  grounds,  uiul  tliat 
when  a  permanent  stay  is  asked,  tho 
matter  should  bo  relied  on  by  way  of 
defence. 

(c)  Tho  power  to  plead  equitable 
deteuces  coufoiTod  by  tho  83rd  section 
of  tho  C.  L.  P.  18.)4,  was  (as  con- 
strued by  tho  Courts)  conttued  to 
cases  whuro  tho  defence  was  one  in 
which  an  absolute  i)eri)otual  uncon- 
ditiouiil  iujuuction  would  havo  been 
granted  by  tlu!  Court  of  Chancery. 
Day's  C.  L.  P.  Acts,  ith  ed.  3'JS. 
See  Allen  v.  JFalhr,  L.  11.,  5  Ex. 
187. 

(rf)  Gnrhutl  V.  Faurus,  1  Cli.  D. 
1.55 ;  45  L.  J..  Ch.  i:i;i ;  33  L.  T. 
617;  24  W.  11.  91,  C.  A.:  Jn  re 
Morriton  r<itcnt  Fiui  Co.,  W.  N. 
1877,  20:  In  re  South  of  France 
Pottery  Works  Sundknte,  37  L.  T. 
260;  25  W.  R.  870,  C.  A.:  In  re 
I'coplu's  Garden  Co.,  1  Ch.  I).  44 ;  45 
L.  J.,  Ch.  129;  24  W.  K.  40:  JFnlker 
y.  liamighar  iJistiUeri/  Co.,  1  Q.  B. 
D.  129,  46  L.  J.,  Q.  B.  134;  33 
L.  T.  602 :  Rose  \.  Gardden  Lodge, 


.y-c.  Co.,  3  Q.  D.  D.  235;  47  L.  J., 
(i.  B.  338 ;  38  L.  T.  101 ;  20  W.  R. 
353:  In  rr  Artistic  Colour  Printing 
Co.,  14  Ch.  D.  502;  49  L.  J.,  Ch. 
520,  M.  R. ;  Jud.  Act,  1875,  s.  11, 
8.  1,  unto,  p.  11.  The  decisious 
,.out'"a,  viz.,  Kimichiirch  v.  I'loplc'it 
Gu.din  Co.,  1  C.  P.  1).  45  ;  45  L.  J., 
C.  P.  131  ;  33  L.  T.  381 ;  24  W.  R. 
41:  Kcedhivn  v.  Rivers  Protection  Co., 
1  Ch.  1).  253;  45  L.  J.,  Ch.  132  ;  33 
L.  T.  403 ;  21  W.  U.  317,  aro  wrouj,'. 

(<•)  U'riyhl  v.  liediirm:;  !1  Ch.  IJ. 
24;  40  L.  T.  201;  '27  W.  R.  502, 
C.  A.  :  l^ciirlc  v.  (•hont,  W.  N.  1884, 
30,  aud  cases  cited  supra,  n.  ('/). 

(/)  BaukiMiptcy  Act,  18S3,  s.  10, 
8ub-8.  2  :  E.r  p.  iJitton,  In  re  Woods, 
1  Ch.  1).  557;  45  L.  J.,  Bk.  87, 
C.  A.  :  E.V  p.  Bay,  In  re  Potter,  48 
L.  T.  912,  action  against  receiver  in 
liquidation  proceedings  stayed. 

(9)  See  post,  Ch.  XXXVII., 
"  Transfer  of  Actions."  And  seo 
further  as  to  staying  proceedings 
agaiust  companies,  or  executors  or 
administrators  after  winding-up  or 
administration  order,  post,  p.  414, 
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Paet  v. 


How  made. 


On  payment  of 
debt  and  costs 
within  four 
days. 


Staying  Prooeedingi. 

Chancery  Division,  by  whom  a  winding-up  or  administration  order 
bus  been  made,  to  transfer  to  himself  any  action  ponding  in  any 
other  Division  by  or  against  the  company,  or  executors  or  adminis- 
trators ((/).  A  County  Court  has  no  power  to  stay  proceedings  in  mi 
action  ponding  in  the  High  Court  {h).  The  High  Court  may  restrain 
proceedings  in  an  inferior  Court  by  prohibition  or  injunction  ((). 

The  statute,  it  will  bo  observed,  says  that  the  application  may  bo 
mado  "on  motion  in  a  summary  way,"  and  there  does  not  ajmetu 
to  have  been  any  reported  decision  as  to  the  effect  of  these  wijrifs, 
except,  indeed,  that  they  do  not  mean  ex  parte  {j).  In  practice  tUu 
apidication  to  stay  proceedings  should  be  made,  in  the  first  instance 
at  chanibers  on  a  summons  (/.•)  supported,  if  necessary,  by  an  alli^ 
davit  of  the  facts  upon  whicli  the  application  is  based  {k).  Xnt- 
witlistanding  that  the  s(>etion  says  the  "  Court"  may  order  the  stay, 
it  has  been  held  at  chambers  that  by  the  combined  effect  of  thu 
3'Jth  section  of  the  Judicature  Ad,  1873,  and  Ord.  LIV.  r.  12,  a 
master  has  jurisdiction  in  all  cases  f/).  In  some  cases  aj)plication 
has  been  made  to  the  Court  and  a  rule  absolute  granted  in  thu  first 
instance  (w);  but  this,  it  is  submitted,  is  incorrect,  bocuuso  the 
plaintiff  ought  to  have  an  opportunity  of  being  hoard  as  to  the 
terms  and  conditions  on  which  the  stay  should  bo  granted.  It  wonlil 
seem  that  if  there  are  several  actions  in  the  same  Division,  and  it  is 
sought  to  stay  them  all  on  the  same  grounds,  this  may  be  done  on 
one  ajjplication  (;<). 

On  Pai/ment  of  T>eht  and  Costa  within  Four  Dai/s."] — Whon  the 
claim  is  for  a  debt  or  liquidated  demand  only  the  writ  is  indor.-^wl 
with  a  notice  that  on  payment  of  the  debt  and  costs  M'ithin  four 
days  after  service,  in  the  case  of  a  writ  for  service  williin  the 
jurisdiction,  or  within  the  time  limited  for  appearance  in  the  ease 
of  a  writ  for  service  out  of  the  jurisdiction,  further  procecilin".s 
will  be  stayed  (o),  and  defendant  is  entitled  to  have  them  stayed  ou 
such  payment.  As  to  the  proceedings,  see  the  rule  anil  observa- 
tions ante,  p.  223. 


Upon  payment 
of  debt,  Occ. 
and  costs, 
w^here  amount 
not  disputed. 


Ujyin  Payment,  Ac.  of  Belt 
and   Costs  iv/tere  the  Amount  is 


or  Damages  in  Action  for  a  I)tU 
nut  disputid.'] — As  a  general  rnle, 


and  Chs.  XCII.  and  XCVII.  As  to 
tlio  power  of  tninsfer  generally,  see 
post,  Ch.  XXXVII.,  " Tr(iii.s/'ir'  of 
Actions." 

Ui)  t^ee  n.  {q),  ante. 

(/()  Cohlmld  V.  I'njkc,  4  Ex.  D. 
31.):  49  1.  J.,  Ex.  9. 

(0  Ucdkii  V.  Bates,  13  Ch.  D.  498. 
See  post,  Vol.2,  Ch.CXXXII.,  'Tro- 
/lUiitioii." 

{j)  Per  Zns/i,  J.,  Blewitt  v.  Bowl- 
ituj,  W.  N.  1875,  202. 

(k)  Id.  :  Moore  v.  Cili/  and  Coiinti/ 
Batil;,  W.  N.  1875,  240,  Quain,  i. 
Sea  Ord.  LIV.  r.  1. 

(/)  I'cr  Lush,  L.  J.,  at  Chambers, 
in  /'a>/t(ir  v.  JJan/ii/,  January  21st. 
18sl,  HI  which  case  the  master  held 
that  he  had  no  jurisdiction  to  stay 
an   action  on  a  summons  after   a 


winding-up  order  hadbeen  made;  ami 
the  learned  Lord  Justice  held,  re- 
versing this,  th.at  ho  had.  (Ar  nl. 
edit.)  This  ajijiears  to  destioy  tlio 
force  of  the  word  "  resjicctively  "  in 
sect.  1)9.  As  to  the  use  of  the  ex- 
pressions "the  Court,"  and  the 
"  Court  or  a  judge,"  see  yvv  Jlnlt, 
L.  J.,  Jlakir  v.  (Jakes,  2  Q.  IJ.  1), 
at  p.  173. 

_(iii)  Masbach  v.  Andemon  if'  Co., 
37  L.  T.  410 :  Everiiighum  v.  t'o- 
operativc,  (Jr.  Co.,  W.  N.  18S(),  US), 
C.  A. :  cp.  In  re  Farry,  33  L.  J.,  Cli. 
245. 

{ti)  Ter  Jessel,  M.  E.,  In  re  Feople's 
Garden  Co..  1  ("h.  1).  iit  p.  4(i, 

Co)  It.  of  S.   C,  Ord.  III.  r.  7, 
ante,  p.  223. 


Effect  of  order, 
and  proceed- 
ings ou. 


On  Payment,  ifcc.  863 

the  defendant  will  be  allowed  to  stay  proceedings  upon  payment    Chap.  XXX. 

of  debt  and  costs.  This  is,  however,  except  whore  the  payment  is 
made  pursuant  to  the  notice  indorsed  on  the  writ  {supra,  p.  302),  a 
matter  of  favour  to  thOj^ofondant,  and  not  of  right;  and,  therefore, 
the  Court  or  a  Judge,  in  allowing  it,  may  iuiposo  terms  on  the 
defendant.  It  seems  that  without  the  plaintilf  s  consent,  an  order 
will  not  be  made  for  a  stay  of  the  proceedings  on  payment  of  the  debt 
and  costs  on  a  future  day  [p).  If  the  order  bo,  that  upon  payment  of 
debt  and  costs  within  a  certain  time,  the  proceedings  bo  stayed,  and 
the  debt  and  {q)  costs  bo  not  paid  within  the  time  so  limited,  the 
plaintiff  may  proceed  in  the  action;  but  the  order  being  conditional, 
ho  cannot  enforce  it  (r).  But,  generally,  tho  ovdor  is  drawn  up 
BO  as  to  make  it  absolutely  binding  on  the  defendant  to  pay  the 
debt  and  costs,  in  which  case  the  plaintiff  may  proceed  by  execu- 
tion for  the  recovery  of  thein(s),  or  may  sign  judgment  in  tha 
action  if  the  order  warrant  it(<).  The  costs  are  frequently 
agreed  on ;  if  not,  they  must  be  taxed  in  the  usual  manner  (it). 

We  will  proceed  to  point  out  in  what  cases  orders  of  this  descrip- 
tion for  a  stay  of  proceedings  may  bo  obtained. 

In  an  action  for  a  money  demand,  tho  defendant  may  have  the  Actions  for 
proceedings    staj'ed    upon    payment   of  tho    sum    demanded    and  debts. 
costs  (*).  but  not  so  whoro  the  action  is  for  uulicjuidatod  damages  [y). 
AVhero  several   actions    aro    brought    against    tho    acceptor  and  Where  several 
indorsers  of  a  bill  of  exchange,  any  of  the  parties  may  obtain  an  actions  on 
order  for  a  stay  of  the  proceedings  in  tho  action  against  him,  on  same  bill,  &c. 
payinunt  of  the   debt  and   costs   in   such  action  (2).     If  tho  bill 
has  boon  paid  by  one  of  tho  other  parties,  the  acceptor,  if  ho  con- 
tests his  liability,  may  proceed  in  tho  action  against  him.     Also, 
if  several  actions  be  brought  on  a  bill,  and  one  of  tho  parties 
pays  tho  debt  and  costs  in  the  action  against  him,  the  plaintilf  may 


.i-i' 


(/))  Norton  v.  Fraser,  2  M.  &  Gr. 
9IU  ;  3  Sc.  X.  It.  293.  See  Filmer  v. 
Biiriib)/,  i  M.  ic  Gr.  529;  9  Dowl. 
4()«:  Mkhavl  v.  Mi/cvs,  6  M.  &  Gr. 
702;  13L.  J.,  C.  r.  15. 

{q)  See  iimith  v.  Smith,  2  N.  B. 
473. 

{)•)  Fricher  v.  Eastman,  11  East, 
311) :  JIaiid  v.  lady  Linchj,  2  Str. 
1219. 

(s)  Fricker  v.  Eastman,  11  East, 
319:  Scurrally.  llorton,  Barnes,  283. 

{t)  As  to  the  mode  of  obtaining 
such  an  order,  and  as  to  signing 
iuil^incnt  on  tho  saino,  soo  post,  Ch. 
LXX.  See  form  of  order  and  of  tho 
judgment,  Chit.  Forms,  p.  204. 

(«)  Cook  V.  Hunt,  7  Uowl.  397  ;  5 
M.  ctW.  101. 

{x)  OUibon  v.  Coponan,  6  Taunt. 
8M:  I,cc\.  Irish,  Ilardw.  173. 

(.!/)  Fisher  v.  Fi/nc,  1  M.  &  Gr.  205. 

(:)  Smith  V.  'iFoatlcock,  4  T.  li. 
GDI :  per  Lord  Tvntcrdin,  iu  Dawson 
V.  Morgan,  9  B.  &  C.  620.    And  see 


per  ParJio,  B.,  in  Jonrs  v.  Shepherd, 
o  Dowl.  421.  By  r.  21,  H.  T.  1853 
(repealed),  "In  any  action  against 
an  acceptor  of  a  bill  of  exchange,  or 
tho  maker  of  a  promissory  note,  the 
defendant  shall  be  at  liberty  to  stay 
proceedings  on  payment  of  the  debt 
and  costs  iu  that  action." 

Before  tho  It.  of  T.  T.  IV.,  tho 
former  rule  on  this  subject,  tho  ac- 
ceptor of  a  bill  of  exchange,  or 
tho  maker  of  a  jjromissory  note, 
could  not  obtain  a  stay  of  proceed- 
ings before  judgment,  except  upon 
tho  tenns  of  paying,  not  only  the 
debt  and  costs  in  tho  action  against 
him,  but  also  the  costs  iu  all  the 
other  actions  against  <he  indorsers, 
&c.,  unless  it  appeared  clearly  that 
tho  other  actions  were  brought  for 
the  purpose  of  creating  costs,  or  the 
like  :  A'cr  v.  Sheriffs  of  London,  2  B. 
&  Aid.  192:  JiHil  V.  ]!l,!ckwood,  6 
Dowl.  589 :  Ilodson  v.  Gunn,  2  D.  & 
E.  57. 
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In  actions  on 
bonds,  &c. 


Staying  Proceedings. 

proceed  in  the  other  actions  for  the  purpose  of  recovering  tho  anu 
-   in  them  (6). 

By  4  d;  0  Anne,  c.  3,  s.  13  (c),  "  If,  at  any  time  pending  an  action 
upon  any  such  bond(rf)  with  a  penalty,  tlift  defendant  shall  luin" 
into  the  Court  where  the  action  shall  bo  depending,  all  the  iirincin," 
money  and  interest  (e)  duo(/)  on  such  bond,  and  also  all  such  coits 
as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  uiion 
such  bond,  the  said  monoy  so  brought  in  shall  bo  deonuHl  und 
taken  to  be  in  full  satisfaction  and  discharge  of  the  said  bond  and 
tho  Court  shall  and  may  give  judgment  to  discharge  every  ^u,h 
defendant  of  and  from  tho  same  accordingly  "  (</).     In  those  cases 
tho  application  is  to  a  Master  for  an  order  that  it  be  referred  to  one 
of  the  Masters  to  compute  the  principal  and  interest  due  on  the  bond 
{as  the  case  may  he) ;  and  that  upon  paijment  of  such  sum,  with  costs 
to  be  taxed,  &c.,  the  proceedings  in  the  action  he  stayed.     So,  in  debt 
on  a  bond  conditioned  for  tho  payment  of  an  annuity,  or  of  monev 
by  instalments,  or  other  bond  within  tho  8  &  9  iv.  3,  c.  11  tlio 
defendant  may  obtain  a  stay  of  proceedings,  upon  payment  of'  the 
arrears  and  costs,  provided  ho  gives  tho  plaintiff  jud<^nont  in  tho 
action  as  a  security  for  the  future  payments  (/i),  but  not  other- 
wise («').     But  whoro   tho  bond  was  conditioned  for  the  paNiuent 
of  a  sum  in  gross,  and  by  a  subsequent  agreement  that  sum  was 
to  bo  paid  by  instalments,  tho  Court  refused  to  stay  proceeding's  on 
tho  bond  on  payment  of  tho  instalment,  but  required  tho  dKeu- 
dant  to  pay  in  the  whole  sum  mentioned  in  tho  condition  of  tho 
bond,  with  costs  {k) ;  and  the  same  where  it  was  expressly  ,iated  in 
the  bond  that  tho  whole  sum  should  become  due  upon  default  made 
in  the  pajonent  of  any  ono  instalment  (/).     In  an  action  against  a 
surety  upon  a  bond  conditioned    for   tho  duo  payment  to  the 
receiver-general  of  all  sums  received  by  a  collector  of  asse.s-<ed 
taxes,  tho  Court  has  no  authority  to  order  the  prococdiu".s  to  be 
stayed  as  to  certain  items  in  the  plaintiif's  particulars  of  d"mand 
upon  payment  of  their  amount  into  Court  (m).     In  debt  on  bond 
conditioned  to  perform  covenants,  or  for  tho  performance  of  any 
specilic  act,  tho  defendant  may  obtain  a  stay  of  proceedings  upon 
payment  of  tho  penalty  of  tho  bond  and  costs  («)•     So,  by  the 


{//)  See  Randall  v.  Moon,  21  L.  J., 
C.  P.  22G:  Goodwin  v.  Vrcmcr,  25 
L.  J.,  Ex.  30. 

(c)  liuff.  c.  16.  Revised  version, 
c.  3  (not  repealed). 

(rf)  Any  bond  which  hath  a  con- 
dition or  defeasance  to  make  void  tlie 
same  upon  payment  of  a  lesser  sum 
at  a  day  or  place  certain  (s.  12). 

(c)  See  Enqliind  v.  Watson,  9  JI. 
&  W.  333;  '1  Dowl.,  N.  S.  ;]!)8 : 
luirqiihar  v.  Morris,  7  T.  R.  124 : 
no,,un  V.  I'ayc,  1  B.  &  V.  337.     See 

Vnnsandau  v. ,  1  B.  lic  Aid.  214  : 

Whcclhouse  v.  Ladbroke,  27  L.  J., 
Ex.  307. 

See  Itobimon  v.  Brown,  3  C. 


,,.«. 


(.<?)  See  Bonafoits  v.  Rijlot,  3  Burr. 
1373:  Lord  Lonsdale -v.  Church  2  T 
R.  388 :  Wilde  v.  Vlarkmn,  (J  T.  r! 
303  :  Locke  v.  .Shermer,  Ca.  t.  Hard. 
110.  As  to  paying  money  into  Court, 
see  ante,  p.  342. 

(/<)  JJarlti/  V.  Wilhins,  2  Str.  MT: 
Bridges  v.  ll'ilUamsou,  Id.  814; 
Boiiafous  v.  Lii/bot,  3  Burr.  i;i:o. 

(0  I'ansnndan  v.  -  — ,  1  B.  A:  Aid. 
214  :  Tiffhe  v.  Crafter,  2  Taunt.  ;iS7, 
See  Steele  v.  Bradjield,  4  Taunt.  22"; 
Alacdonald  v.  I'asdy,  1  B.  &  1'.  101. 

(A)  Bonafous  v.  Bybot,  3  Burr. 
1374. 

(0  Gowlett  V.  Ilanforth,  2  W.  131. 
958.  ' 

(trt)  Kvjjp  V.  Wiggeit,  i  C.  B.  OTiJ. 
('0  See  supra. 


On  Payment,  &c. 

',  0.  2,  c.  20,  s.  1 ,  in  debt  on  bond  conditioned  for  the  payment  of 
mortgage  money,  or  for  the  i)orformanco  of  covenants  in  a  mort- 
gage deed,  where  no  suit  for  foreclosuro  or  redemption  is  depending, 
a  payment  to  tlio  inortgaj?eo,  or,  in  caso  of  his  refusal,  a  payment 
into  Court  of  principaland  interest  due  on  the  mortgage,  and  costs, 
shall  bo  deemed  to  be  in  full  satisfaction  of  the  mortgage,  and  the 
Court  shall  discharge  the  mortgagor  of  and  from  the  same  accord- 
ingly (o).  An  action  of  covenant  on  a  mortgage  deed  is  within 
this  enactment,  and  under  it  a  master  has  power  to  make  an  order 
for  the  delivery  u])  of  the  deed  ( /))•  As  to  staying  proceedings  in 
an  action  on  a  replevin-bond,  see  post,  Ch.  CVl'l. 

In  an  action  to  recover  money  duo  on  a  judgment,  the  Court  will 
stay  proceedings,  upon  payment  of  the  sum  recovered  by  the  jud"-- 
meut  and  costs  {q) ;  and,  perhaps,  in  some  cases,  without  costs.     ° 

So,  in  an  action  on  a  statute  for  a  penalty  (unless,  perhaps,  a  qui 
tarn  action)  tlie  proceedings  may  bo  stayed  upon  payment  of  the 
penalty  and  costs  (r) ;  or,  if  the  action  bo  for  several  penalties,  the 
defendant  may  have  the  proceedings  as  to  one  or  more  of  them 
stayed  upon  paying  into  Court  the  amount  of  the  same,  and  allow- 
ing the  plaintiff  to  proceed  as  to  the  others,  if  he  wish  it  (s). 

In  actions  for  trespass  or  where  tho  damages  cannot  bo  ascer- 
tained without  tho  intervention  of  a  jury,  an  order  cannot  in 
general  be  obtained  for  a  stay  of  proceedings  upon  payment  of  a 
sum  of  money  and  costs  (<).  And  where  a  sheriff  sold  goods  under 
afi.  fa.  without  paying  the  rent  due  to  the  landlord,  the  Court  re- 
fused to  stay  proceedings  in  an  action  against  him  by  the  landlord 
on  payment  into  Court  of  the  sum  for  which  tho  goods  were  sold, 
or  to  bind  tho  plaintiff  to  pay  costs,  in  caso  of  his  not  recovering 
more  than  the  sum  paid  into  Court  {u).  Yet,  in  one  case,  under 
particular  circumstances,  tho  Court  ordered  the  proceeding's  to  be 
stayed  in  an  action  of  trespass,  where  no  special  damage  was  laid, 
upon  the  defendant's  restoring  the  goods  seized,  or  paying  the  full 
value  of  them,  with  costs  {x).  But  tho  Court  refused  to  do  so  upon 
payment  of  the  sum  for  which  tho  goods  were  sold,  or  even  upon 
restoring  the  goods,  where  tho  parties  could  not  be  thereby  placed 
in  as  good  a  situiition  as  before  the  goods  were  taken  (;/). 

As  to  staying  proceedings  in  rejjlevin,  see  post,  Vvl.  2,  Ch.  CVII. 

As  to  staying  proceedings  in  an  action  for  recovery  of  land  for  non- 
payment of  rent,  or  by  a  mortgagee,  &c.,  see  post.  Vol.  2,  Ch.  CVI. 
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Chap.  XXX. 


On  judgment. 


On  statute. 


>  i 


In  trespass  or 
for  unliqui- 
dateddumages. 


In  replevin. 
In  ejectment. 


(«)  Seo  llerthcn  v.  Street,  8  T.  R. 
326:  Skimier  y.  Staccy,  1  Wils.  80. 
And  see  Sutton  v.  Jtdw'ingn,  3  Ex. 
407 :  as  to  a  mortgagor  obtaiuing  a 
reconveyance  of  liis  property,  and 
delivery  up  of  hia  deeds,  sco  O.  L.  P. 
Act,  1852,  s.  219,  post,  Ch.  CVI. 

(/j)  Smeeton  v.  Culliir,  1  Ex.  4.57. 

[q)  See  Simpson  v.  Stone,  2  \V.  Bl. 
785:  Thomas  y.  Edwards,  2  Anst.  558. 

if)  Webb  V.  I'lintcr,  2  Str.  1217: 
litiick  V.  Eagle,  2  W.  HI.  1052.  And 
see  Rex  v.  Strong,  1  Burr.  4.'?1.  As 
to  compounding  penal  actions,  see 
post,  Ch.  XLI. 


(s)  Tidd,  9th  ed.  641. 

(t)  Sec  Calvert  v.  Joll'iffe,  2  B.  & 
Ad.  418,  per  lAttlcdak,  J'. :  Squire  v. 
Archer,  2  Str.  000:  Howies  v.  luillvr, 
7  T.  K.  335 :  Holdfast  v.  Morris,  2 
Wils.  115:  Jternasconiv.Fairbrother. 
7  B.  &  C.  379. 

(«)  Culirrt  v.  Julliffe,  2  B.  &  Ad. 

(r)  rickering  v.  Truste,  7T.  R.  53. 
And  seo  per  Ilat/lei/,  B.,  2  Dowl.  69. 

(,v)  Gibson  v.  Humphrei/,  1  C.  c& 
M.  ••)4 1  :  2  Dnwl.  (iH.  ^^^A  spf^  Kust 
V.  Ihirkcr,  3  Aiist.  896:  Woodmte 
V.  JIaldoci;  Id.  256, 
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Paet  v. 

On  one  of 
several  claims. 


After  verdict. 


Costa. 


Where  the 
amount  is  dis- 
puted. 


Upon  payment 
of  debt,  '&c. 
without  costs. 


mi 


Stayiny  Proceedings, 

Whcro  there  nro  twd  or  more  claims  in  a  statement  of  claim  nnd 
any  one  of  them  is  for  a  demand  of  a  sum  certain,  such  as  is  a'lmvu 
described,  the  defendant  may  obtain  a  stay  of  proccodinfrs  as  to 
such  one,  upon  payment  of  that  part  ot  the  plaintiff's  demand  and 
the  costs  relating  thereto ;  and  the  plaintiff  may  proceed  on  tho 
other  claims  if  he  -wish  it. 

Where  a  plaintiff  had  obtained  a  verdict  in  an  action  for  un- 
liquidated  damages,  it  was  held  that  he  had  a  right  to  sitrn  final 
judgment  in  the  usual  way,  and  that  tho  Court  would  not"'dov,iivo 
hira  of  his  right,  and  stay  further  proceedings  upon  payment  by  tlio 
defendant  of  the  sum  recovered  and  the  costs  (z). 

As  to  tho  principle  on  which  tho  taxing  master  should  act  in 
these  cases,  see  In  re  Wormshy,  47  L.  J.,  Ch.  844  ;  39  L.  T.  85. 

Upon  Payment,  d-c.  of  Belt,  or  Damages  and  Costs,  vlxre  the 
Amount  is  disputed. l—li  may  be  premised  that  the  Court  will  not 
in  general,  interfere  to  stay  proceedings  merely  on  a(U(la-\-it  tbat 
there  is  no  debt  duo,  or  no  cause  of  action  (a).  And,  where  the 
defendant  disputes  the  amount  of  the  sum  claimed,  he  should 
pay  tho  sum  which  l:o  admits  to  bo  due  into  Court,  and  defeud  lor 
the  rest  of  the  claim  ;  or,  if  he  cannot  pay  it,  then  his  courso  i<  to 
plead  to  that  part  of  tho  claim  which  he  disputes,  and  leave  tho 
residue  unanswered.  As  to  pajonent  into  Court,  see  ante,  n.  ;ji'> 
et  seq. 

Upon  Payment,  &c.  without  Costs.']— li  the  plaintiff  or  his  solicitor 
has  been  guilty  of  oppressive  or  vexatious  conduct,  or  gross  mis- 
conduct, the  Master  or  a  Judge  will  sometimes  stay  the  prooeodinf 
on  payment  of  the  debt  without  costs  (6).  This  will  bo  done  when 
tho  defendant  before  action  offered  to  comply  with  plaintilf's 
demand  (r).  Where  a  sherii?  levied  under  a  fi.  fa.,  and  tlio 
plaintiff  brought  an  action  for  money  had  and  received  aj^ainst 
him  for  the  amount  of  tho  money  levied,  without  having  pvovnnisiy 
made  a  demand  of  it,  the  Court  stayed  tho  iiroceediugs  upon 
payment  of  the  money  levied,  without  costs  {d).  And  where  the 
defendant,  after  an  application  by  the  plaintiff's  solicitor,  ])aid 
tho  plaintiff  the  debt  demanded,  without  knowing  that  a  writ  had 
been  sued  out,  the  plaintiff'  having  £aid  nothing  to  him  about  it, 
and  the  solicitor  afterwards  proceeded  in  the  action  for  his  costs' 
the  Court  ordered  the  proceedings  to  be  stayed  without  costs  (<')! 
But  whore  the  defendant  having,  on  application  by  letter  fr(jm  tho 
plaintiff's  solicitor,  promised  to  remit  tho  amount  to  him,  and 
induced  the  solicitor  to  suppose  he  would  pay  his  charge  for  tho 
letter,  afterwards,  and  before  writ  issued,  remitted  the  debt  to  tho 


{zj  Peat  V.  Magnall,  18  L.  J.,  Q. 
S.  5. 

(a)  Smith  v.  Curtis,  2  Dowl.  223: 
Sheruwod  v.  llemnn,  4  Taunt.  631. 
See  Tidd,  9th  ed.  .'J30. 

(A)  Adams  v.  Utaton,  1  Bing.  709 ; 
7  Mnore,  ;!fiS- 

(c)  Jiudd  V.  Jine,  L.  R.,  10  Eq.  CIO ; 
39  L.  J.,  Ch.  846. 


(d)  Jcfferies  v.  Sheppard,  3  B.  & 
Al  696.  ^Qo  Mackintosh  \.  Fai/doii, 
R.  &  M.  ."63,  pur  Abbott,  C"  J.: 
Siffffcrs  V.  Lewis,  2  Dowl.  681. 

(e)  ItooA-c  V.  JFasp,  5  BinL'.  190 ; 
2  M.  &  P.  301.     ■     -         ■■    ■ 


PJii 


tip: 


And  SCO  //'///(>  V. 
i  Bing.  N.  S.  77C :  Jht/;iiifl 


V.  Whalley,  2  Dowl.  823 ;  1  Bing.  N 


C.  69 
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On  Delivery  iq-)  of  Goods,  cfcc. 
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plaintiff  without  tho  costs,   mid    tho   solicitor,   not  knowing  of     Ciiai'.  XXX_ 

tlio  payment,  to  secure  his  costs,  issued  out  the  writ,  and  tho  ■ 

money  was  not  received  by  tho  plaintift'  until  after  tho  writ  issued, 
the  Court  refused  to  stay  tho  proceedings  unless  defendant  paid  tho 
costs  of  tho  writ,  and  (is.  M.  for  the  instructions,  together  with  tho 
costs  of  the  application  (/). 

As  to  staying  proceedings  whoro  the  action  ia  brought  for  a  sum  Where  action 
under  403.,  &c.,  see  pod,  p.  371,  for  a  tritiint; 

amount. 

On  Payment   of  lata   than   Amount  c/ai'mcrf.]— Formerly  if   tho  On  payment  of 
amount  claimed  by  the  plaintiff  was  in  excess  of  tho  sum  duo  tho  less  than 
defendant  could  take  out  a  summons  to  have  the  proceedings  stayed  inipuut 
on  payment  of  the  amount  admitted  to  bo  duo,  but  now  by  a  '^''^i™^"- 
Judge's  order  dated  at  Chambers,  November  2o,  1875,  it  is  ordered 
that.  "  As  money  may  now  bo  paid  into  Coiirt  without  leave  at  any 
time  after  service  of  tho  writ  and  before  defence  [Ovd.  XXII.  r.  1), 
summonses  to  stay  on  jjaymont  of  a  smallor  sum  than  tho  sum 
demanded  will  no  longer  be  issued.     Instead  thereof,  tho  amount 
should  be  paid  into  Court,  and  tho  roceijit  sent  to  the  plaintili's 
solicitor,  with  the  notice  {App.  {}J.),  No.  3)"  ((/). 

On  Delh'ery  up  of  Goods,  <f;r.  claimed  and  Payment  of  Nominal  On  delivery 
Damages.']— lu  actions  for  the  detention  or  conversion  of  goods,  if  "p  of  goods, 
no  special  damage  bo  alleged,  or  bo  but  colorably  alleged,  the  dofon-  ^''-  Maimed 
dant  may  in  general  obtain  an  order  for  a  stay  of  proceedings  on  of  noiniual 
delivery  up  of  the  deeds  or  goods  in  question,  and  paying  nominal  damage".'^ 
damages  (Is.)  and  costs;  or,  if  the  plaintiff  insists  on  proceeding 
for  damages,  tho  order  will  be  for  tho  delivery  up  of  the  deeds  or 
goods,  and  that  tho  plaintiff  shall  be  subject  to  tho  costs  of  tho 
action,  unless  ho  recover  damages  beyond  nominal  damages  for  tho 
detention  of  the  deeds,  &c.  (A).     Also,  in  those  actions  for  deeds, 
&c,,  wliero  tho  defendant  admits  tho  plainliiVs  right  to  part  of  tho 
deeds,  &c.  hi_  dispute,  but  disputes  it  as  to  tho  rust,  tho  defendant 
niav,  on  delivering  up  tho  deed,  &c.  which  ho  admits  to  bo  tho 
plaintiff's,  and  payment  of  costs,  obtain  a  stay  of  proceedings  ;  en-, 
if  plaintilf  still  insists  on  proceeding  f(ir  damages,  or  for  tho  other 
deeds,  &c.,  then  ho  may  obtain  an  order,  that  tho  plaintilf  shall 
be  subject  to  tho  costs  of  the  action,  unless  ho  obtain  a  verdict 
for  some  of  tho  other  deeds,  &c.,  or  damages  beyond  nominal 
damages  for  the  detention  of  tho  deeds,  &c.  in  c^uestion  (/).     Where 
trover  was  brought  for  title-deeds,  and  a  writ  of  inquiry  executed, 
the  Court  permitted   satisfaction  to  bo   entered  up  on  tho  roll 
upon  the  terms  of  tlio  defendant's  delivering  up  the  deeds,  &c., 


(/■)  Morrison  v.  SnmnierK,  1  B.  & 
Ad! ')i)9;  IDowl.  32.'). 

(«7)  Seethe  form,  Chit.  F.  19.5. 

(/i)  See  Tidd,  9th  ed.  Olo  :  rhilUps 
V.  Jfni/udrd,  3  Dowl.  302 :  Jiex  v. 
Cliirh',  3  Burr.  13GI ;  Ca.  Pr.  C.  B. 
59,  130:  Pickering  v.  Trttxte.  7T.  K. 
53 :  Boidngton  v.'  I'arni,  2  Str.  822  : 
Onvrtnt  -V.  r^rliiffiii.  Id.  1191:  Oil- 
rant  v.  Ihrino,  1  Wils.  23 :  Earl  v. 
Uold-rwssc,  4  Biug.  4C2:  1   M.   & 


P.  254  :  West  v.  Taunton,  4  M.  &  P. 
79  ;  6  Biug.  408 :  Lucas  v.  London 
Duck  Co.,  4  B.  &  Ad.  37H.  And  see 
form  of  rule  fliere,  Id.  380.  See  per 
liramirell,  L.  J.,  J/ir.st  v.  L.  and  JV. 
Western  It.  Co.,  4  Ex.  D.  at  p.  1%: 
cp.   J'jliis  V.  Munson,  35  L.  T.  685 

(,()  I'tnhips  V.  Ha-./K-nrd,  3  Bowl. 
362,  where  see  the  fo.m  of  order: 
Peacock  v.  2\icholh,  8  Dowl.  367. 
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Part  V. 


In  second 
Qctions  for  the 
same  cause. 

After  discon- 
tinuance. 

In  other  cases. 


,1 


Staying  Proceedings. 

paying  costs  as  betXveoii  solicitor  aud  client,  and  pnttin;?  tho 
plaintiff  in  tlic  same  situation  as  before  action  brou^lit,  t\cr.  [k' 
]3ut  where  tho  goods  have  been  sold  by  tho  det'eudant,  and  tht'i-o 
is  an  uncertainty  whether  they  were  sold  for  tho  real  value,  tho 
Court  or  a  judge  will  not,  in  general,  interfere  to  stay  the 'pro- 
ceedings (/).  . 

In  secnvd  Actions  fur  the  same  Cause  (m).]— Wo  have  seen  (ante 
p.  ;J41)  tliat  by  Ord.  XXVI.  r.  4,  if  a  subsequent  action  be  brou-^Lt 
before  ]iayment  of  the  costs  of  a  discontinued  action,  for  tlio  same 
or  substantially  the  same  cause  ot  action,  tho  Court  or  Judge  may 
if  they  or  ho  think  tit,  order  a  stay  of  such  subsequent  action  until 
such  costs  shall  have  been  paid. 

In  other  cases,  if  a  second  action  appear  to  have  boon  brou"-ht 
oppressirrly  or  vixatiuusl ij ,  tho  Court  or  a  Judge  will  stay  piocced- 
ings  until  the  costs  of  the  former  action  bo  paid  (n),  provided  both 
actions  are  by  iind  against  tho  same  parties,  and  for  the  ^inae 
cause,  or  substantially  s()(()).  And  an  action  in  which  relief  is  chiiiatd 
which  has  already  been  claimed  in  another  action  may  bo  stayed 
except  so  far  as  it  claims  relief  not  included  in  tho  former  action  (/y\' 
An  action  by  husband  and  wife  has  been  stayed  until  the  costs  of  a 
former  action  by  the  husband  for  tho  same  cause  were  paid  (7).  But 
a  stay  of  jiroceedings  in  a  second  action  until  tho  costs  of  the  former 
action  were  paid  was  refused  whero  the  plaintiff  was  in  ]irisou 
under  a  ca.sa.  for  those  costs  {r).  As  to  consolidating  actions  wlioro 
several  actions  are  pending  for  the  same  cause,  see  post,  p.  407. 


(Ji)  Coombe  v.  Sanson,  1  D.  &  R. 
201.  See  a  case  after  verdict,  &c., 
Vntcs  V.  Jliiblin  Steam  racket  Co.,  6 
M.  &  \V.  77. 

(/)  Gibson  v.  Humnhreu.  2  Dov;l. 
68 ;  1  C.  &  M.  ,514. 

(«/)  fobbett  V.  Warner,  L.  R.,  2 
Q.  B.  108;  36  L.  J.,  Q.  B.  94: 
Vunnot  V.  Munjan,  1  Ch.  D.  1  ;  45 
L.  J.,  Ch.  .'JO.  ^s  to  staying  pro- 
ceedings where  a  second  ejectment 
is  hroiight  for  tho  same  premises, 
until  security  for  costs   given,   ceo 

C.  L.  P.  Act,  1854,  s.  93,  post.  Vol.  2, 
Ch.  CVI. 

(«)  Martin  v.  lieauchamp.  2')  Ch. 

D.  12  ;  49  L.  T.  334,  C.  A. ;  Mcllenry 
V.  Lewis  (C.  A.),  22  Ch.  D.  397;  62 
L.  J.,  Ch.  32.3:  per  Jessel,  M.  R., 
Teruvian  Guano  Cu.  (lAinitei/)  v. 
liuchu-ohlt,  48  L.  T.  at  p.  10:  Jle 
I'ayne,  Handle  v.  laync  (C.  A.),  23 
Ch.  D.  288;  48  L.  T.  194.  where 
proceeiL'ugsiuasecond  action  brought 
by  a  next  friend  on  behalf  of  a 
married  \voman  were  stayed.  ItaU- 
xvin  v.  Jiieharih.  2  T,  K.  .')11,  n. : 
Melchart  v.  llahey,  2  W.  Bl.  741  ;  3 
Wils,  Mil  :  <'rnii-l(>i  v.  luiptu,  8 
Taunt.  407;  2  Moore,  4C0 :   Weston 


V.  Withers,  2  T.  R.  571 :  TaMetiv 
I'oole,  3  D.  &  R.  53:  Daimrs  v. 
Morr/an,  25  L.  J.,  0.  P.  Ill :  W niter 
v.  Slow,  2  Str.  878 :  Yutei^  v.  Ihibhn 
Steam  I'aeket  Co.,  0  M.  &  W.  77: 
Williams  v.  Thaeher,  1  B,  &  Ij.  ,514  ; 
Liversedye  v.  Goodc,  2  Bowl.  Ill  • 
per  Jc.v,s(7,  M.  R.,  Gatlnnote  v. 
Smith,  17  Ch.  D.  at  p.  4,  counter- 
claim. See  Dawson  v.  Saiiipxoii.  2 
Cliit.  146,  where  tho  proceedings  iu 
tho  first  action  were  set  aside  for 
irregularity,  and  the  Court  refused 
to  stay  the  proceedings  in  a  .second 
action. 

(0)  Fniylinh  v.  Co.r,  Cowp.  322. 
See  Dicas  v.  Jay,  6  Bing.  51!):  Waile 
V.  Simeon,  1  C.  B.  010:  lloarcy. 
Dickson,  7  C.  B.  164;  18  L,  J.  .'iS: 
Drowse  \.  £o.alale,  3  B.  A;  S.  8%; 
32  L.  J.,  Q.  B.  227  :  Cobbell  v.  Il'ur- 
ner,  supra:  Tichborno  v.  Musti/u, 
L.  R.,  8  C.  P.  29. 

(p)  Morton  v.  Quick,  LireAird, 
20  W.  R.  441  (C.  A.). 

{'))  LamjAey  v.  Sands,  1  T.  li.  581. 

()■)  Ikvan  v.  llobuis,  8  1).  &  li.  12. 
And  see  Ilenn  v.  Deun,  Barnes,  180: 
Stihnll  V.  Clarke,  3  Ex.  2(1);  18 
L.  J.  165. 


/■«  Second  Actions  fur  same  Cause. 

'^iSifZ\llu\Z^T^f  *"  '^"^  proceedings  against  a  defendant 
until  tlH_  (lobt  and  costs  ivcovon^l  hy  liini  in  u  iornior  action 
aga.us  tlie  j.LuntUf  should  Im  paid  (.,  .  Tho  Court  wi  no?  s  v 
proceedings  in  an  action  of  libel  on  tho  ground  that  the  libel 
ooiu].lamed  ot  has  ].roviously  boon  made  the  subject  of  an  m- 
succossl  il  app  ication  to  tho  (Queen's  Bench  Division  tor  a  cHmi  ml 
information  (0-  And,  m  an  action  for  peimltios.  tho  Court  wU  not 
stay  the  proceedings  upon  an  afli.lavit  that  the  defendant  his  been 
suet  by  another  person  and  eompr.unde.l  for  tho  same  offence  at 
kist,  tins  IS  so  unle,^  tho  afli.lavit  sho^v  speeili..allv  what  vas'tho 

tz  sZr;;:^ '^  ^"''  ^^"'^  '^°  ^'""'^  "^-''j'  ^^^  ^^^^  both  oZcos 

If  during  tho  pendency  of  an  action  in  one  Court,  another  action 
for  ho  same  cause  is  commenced  in  another  Court,  the  procceclin-^ 
lu  tho  latter  will  generally  be  stayed  (x)  pioceecun^s 

'flie  pendency  of  an  action  in  "Scotland  or  Ireland,  or  any  other 
part  of  the  (  neon's  dominions,  may  be  suflicient  reason  foi  stay  n^ 
a  .econd  action  brought  m  this  country  for  tho  same  cau  e  A 
But  he  pendency  o  an  action  for  tho'same  cause  in  a  foreign 
country  is  not  a  suHicient  ground  for  staying  proceedings  in  tho 

Where  a  person,  who  has  a  right  of  action  against  several  for  one 
spoeihc  damage,  recovers  and  receives  a  satisfaction  from  anyone 
ot  them,  the  Court  or  Judge  may,  in  a  clear  case,  stay  proceedim's 
1.1  any  action  he  nuiy  bring,  for  the  same  causol  agains  "ho 
others  (.).  In  a  ease  where  separate  actions  were  broug"h  a-'ainst 
sovera  persons  for  the  same  debt,  who  (if  at  all)  were  yW.^/.Ti  "lo 
thodote  .lant  in  one  action  having  pai.l  the  debt  andcosts-^in  that 
action    the  Court  staye.l  tho  proceedings  in  tho  others  without 

The  Court  have  also,  in  some  instances,  under  peculiar  circum- 
stances, and  where  the  pn.ceedings  were  evidc.ntly  vexatious  S™d 
the  proceedings  in  a  see.nid  action,  after  a  recovery  for  he  saino 
cause  in  a  former  one(;0;  the  Court,  however,  usually  refuse  tS 
interfere  m  this  summary  way,  but  ]>ut  tho  defendant  to  plead  the 
former  recovery  (c).     The  Court  would  not  interfere,  under  the  7  cfc 
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Chap.  XXX. 


Wliorc  action 
pciuliiif^  in 
another  Coiu:t. 

Where  action 
pending  out  of 
jurisdiction. 


In  actions 
against  several 
defendants. 


After  recovery 
in  former 
action. 


(s)  Cooh  V.  Dobree,  1  H.  Bl.  10 
See  Smith  v.  Holt,  2  Dowl.  62. 

(0  ll'id-ky  V.  C'oo/c,  10  L.  J.,  Ex. 
225. 

00  Ifdrriiifflon  v.  J(ihnso)>,  Cowp. 
744.  Sue  /'('(•/((■//  V.  Lni/toii,  2  T.  U. 
512,  712  ;  Eiiqlish  v.  Co.,-,  Cowp.  ,'!22. 

{x)Jnthy.  Guppii,  L.  K.,  2  C.  I'. 
32;  3()  L.  J.,  C.  1'.  4,3:  /,',■  Sn-irc, 
Mellurv.Nwiir,  21  Cli.  D.  647 ;  40 
L.  T.  i?,' :  ToiniKCiii/  v.  Towhu'tni/, 
23Ch.]).  100.    See  ante,  p.  301. 

{!/)  Millenrii  v.  Lcu-ii  (C.  A.).  22 
Ch.  D.  307;  52  L.  J.,  Ch.  325: 
rmivinti  Guano  Co.  (Limited)  v 
Ikchrni.lt,  23  Oh.  D.  225 ;  IS  L.  T . 
7:  Till'  I'l'shawio;  8  P.  D.  32- 
Ibjmaii  V.  lldni  (0.  A.),  24  Ch.  D. 

('.A. I'. —VOL.  I. 


5131;  49  L.  T.  376:  cp.  Dawkins  v. 
.Siiwhu'lti,  29  W.  E.  228,  C  A  •  Cux 

L.    J..  C.    P.   33.    See    Wilson    v. 
K..  13  Eq.  362  ;  20  L.  T. 


Ferraitd,  L. 
387. 

(--)  Semi), 
1354 ;  1  W, 

(")  ('(irnc 
9  D.    &  R. 


liird  V.  Randall,  3  Burr. 
,  Bl.  389. 

Lqih,Ci  B.  &C.  121; 

l^'iV-,,?:  y'^'*^  Newton  v.  Jilunt,  3 
C.  B.  075 ;  4  I),  k  L.  074. 

(A)  See  per  Cotton,  L.  J.,  McIIenrii 
V.  lewu,  22  Ch.  D.  at  p.  409. 

{c)  Itoss  V.  Jncqiu-K.  8  M.  &  W. 
lo5:  Jlon-tnyton  \.  Johnson,  Cowp. 
I\^i£'''^''j1'  ^-  ^''»J<on,  2  T.  K.  512  ; 
iu.  ( 12  :  Livcrscdge  v.  Uoodc,  2  Dowl. 
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Imm  isri    1 


rAr.T  V. 


After  agree- 
ment to  refer. 
After  juror 
withdrawu. 

After  a 
foreif^n 
attachment. 


Effect  of  stay 
till  paj-inent  of 
costs  of  former 
action. 

Application, 
when  to  bo 
made. 


In  cross- 
actions  be- 
tween tho 
same  parties. 


Staying  Proceedings, 

8  r.  r  n«  ,9  r,7,  to  stay  tho  procucHlin^'s  In  an  action  upon  a  mU 
mont  lor  dul.t  an(  rosts  m  a  fuvnior  action,  altliough  it  ai'iHarcK In, 
tho  sum  rocovored  m  tho  oii-inal  action  did  not  exceed  :.'()/  (,/) 
roAV."(;i?cSvF/?"'°'^  ''  I'oforonco  to  arbitration," ^-c/;,,^, 
As  to  staying  procoodings  wlioro  a  fresh  action  is  brou-'lit  aft,.,.  ■, 
withdrawal  ot  a  juror  in  a  former  action  for  tho  same  caus(.  ,„■ ,   .1 

p.  ;{<4(p).  '     J*  '''^ 

Wliere  a  foreign  attachment  had  boon  sued  bypkintiff  out  (,i'  tl,n 
Mayor  s  Court,  to  soizo  money  in  tho  hands  of  bankers  l)(.loii.q||.'  (,  •i' 
nil  way  company  only  provisionally  registered,  but  no  ftuth,.r"t,.,'w 
had  been  there  taken  against  tho  garnishee,  tho  Court  roiu.id  „ 
stay  proceedings  in  an  action  subscpiontly  brouglit  in  the  (hu'.,.„\ 
Uoneli,  against  three  of  tho  provisional  committee  of  the  niUv  v 
company,  in  wliica  tho  same  debt  was  sought  to  bo  recovered'  us  V  ,r 
work  done  for  tho  company  (/). 

When  tho  proceedings  in  a  second  action  aro  staved  until  „  ,,■ 
mont  ot  tlio  costs  of  tho  former  action,  tho  Court  or  li  Jud..e  wil' M-t 
aside  any  proceedings  ih  tho  second  action  taken  before  tho  costs' o 
tho  hrst  are  paid  {</).  ' 

The  application' to  stay  tho  proceedings  on  any  of  these  -touihIs 
should  bo  made  as  .soon  as  possible  (//).     In  ono  case,  of  an  eio  ■ 
meiit.  It  was  granted  after  notice  of  trial  in  tho  second  ucti( ,    of 
ejectment  had  boon  given,  and  tho  plaintiff  had  been  at  the  t-xJuZ 
ot  preparing  for  trial,  and  bringing  the  witnesses  to  town  {/).' 

In  Cross  Actions  between  the  same  I'artiesJ—WhcTo  croMs-ac(in,w 
aro  brought  botwoon  tho  same  parties,  and  in  res])ect  of  tlios.,,,,. 
subject-matter,  thoy  may  bo  ordered  to  bo  consolidato.l  or  to 
proceedings  in  ono  may  bo  stayed,  and  tho  phiintilf  in  that  ,mc 
bo  ordered  to  assert  his  claim  by  way  of  counterclaim  i„  tho 
other  (/.•).  In  tho  latter  case,  tho  action  brought  against  the  i).,r'v 
on  whom  tho  onus  of  proof  lies  ought  to  bo  staved,  and  tho  acti,;u 
brought  by  him  allowed  to  proceed,  tho  other  party  boin-  at  liberty 


141,  where  the  plaintiff  in  replevin, 
after  being  nonprossed,  brouglit  an 
action  of  trespass,  and  tho  Court 
refused  to  interfere.  But  had  the 
plaintiff  recovered  in  replevin,  the 
Court  might  have  .stayed  proceedings 
in  an  action  of  trespass  for  tho  same 
cause.    Laiiid  v.  Sidt,  1  Tidd,  572. 

(d)  Joseph  v.  Buxton,  2  D.  &  L. 
83.5;  1  C.  B.  221. 

(e)  GMs  v.  Malfih,  15  L.  J.,  Ex. 
7:  Moscati  v.  Lawson,  1  II.  ic  W. 
474. 

(/)  Denton  v.  Mnilhind,  15  L.  J., 
Q.  B.  332:  Frith  and  others  v.  Ukjiuii, 
L.  B.,  2  C.  P.  32;  30  L.  J.,  C.  1'. 
45,  whore,  whilst  an  action  was  pend- 
ing in  the  C.  1'.,  tho  plaintiffs  sued 
the  defendants  for  the  same  cause  of 
action  in  tho  Mayor's  Court,  London, 
and  the  foiiurr  Coui'fc  considered 
that   tho   proceeding   in  the  latter 


Court  was  vexatious,  and  put  *lii> 
plamtiffs  to  their  election  of  abamlon- 
mg  the  action  in  tho  Mayor's  Vmwi 
or  having  the  procceilings  iu  the  C  p' 
stayed.  '    ' 

B.^i^Afd.%23.*'""'"'  '•  ""'''"-"■''  ' 
T  ^'(\  ^^'  /'''<"'•««  V.  LcaMc,  '32  L. 

V  •  y    \^,    Jj.    J.Z, 

(0  Doe    d.    Chadwiek  v.   law    " 
\\  .  Bl.  1157:  Doe  d.  Green  v.  Pai4,r, 

Doc  d.  Martin  v.  I'l/ehr,  S.  ('. 

{!;)  Thomson  v.  iSoitth  Eustn-n  R 
Co.,  9  Q.  B.  V>.  320 ;  51  L.  J.,  Q  B 
322  :  lie  .Swire,  -iO  L.  T.  -137 :  .  l,/„m- 
son  V.  Tiif  and  others,  14  L.  T.  I'o 
apphcation  refused,  as  (piestions  iii 
issue  not  same  in  botli  actions  Cii 
JJj/mnn  v.  Iletm,  24  Ch.  1).  [>:i\  \ 
49  h.  T.  376,  foreign  action. 


V 


In  Cross  Actions,  Ac, 


371 


to  raise  by  way  of  cmintorclaim  all  quostious  whicli  lao  intended  to    CnAP.  XXX. 
raise  in  the  action  which  is  stayed  (/ ). 

In  several  Adious  prndiiir/  Trial  of  one  as  a  Test  Action .']—'^.\ovo  In  several 
■-•ovoral  actions  are  brought  by  diiVerout  persons  against  the  saino  ai^fjons  poud- 
detVndants  to  try  the  same  question,  the  Court  may,  on  tlio  applica'-.iou  JJ^'f^tgat  action. 
of  tlie  idaintills  {in),  stay  the  proceedings,  or  enhirge  the  time  for 
proceeding  in  all  the  actions  except  one,  and  order  the  trial  of  that 
one  as  a  test  action  (//t).  In  this  case,  in  the  ovont  of  the  action 
solei'ted  as  a  test  action  not  being  prosecuted  or  not  satisfactorily 
disposing  of  the  matter,  the  trial  of  another  may  bo  ordered  {it), 
AVlii'u  several  actions  are  brought  upon  the  same  policy  of  insuranco, 
a  master,  upon  application  of  the  defendants,  will  order  a  stay  of  tho 
proucedhigs  in  all  tho  actions  but  one,  tho  defendants  undertaking 
to  be  bound  by  tho  verdict  in  such  action,  and  to  pay  tho  amount 
of  their  several  subscriptions  and  costs  if  tho  plaintiff  should  recover, 
niul  submitting  to  such  other  terms  as  tho  Court  or  Judge  may  think 
prripor  to  impose  upon  them  (o).  Tho  order  may  bo  obtained,  not- 
withstandin',;  tho  plaintiff  refuses  his  c(msont  to  it  (71) ;  and  if  the 
action  which  is  tried  be  dotermined  in  favour  of  the  plaintiff,  the 
other  defendants  may  (if  necessary)  obtain  a  stay  of  proceedings  ia 
their  several  actions,  upon  payment  of  tho  amount  of  their  sub- 
scriptions and  costs  (7). 

As  to  tho  consolidation  of  several  actions,  see  post,  p.  407. 

/))  trijlinij  ^lrf/o«s.]— It  has  always  been  deemed  beneath  the  In  trifling 
dignity  of  the  Superior  Courts  to  take  conusance  of  pleas  under  403. ;  actions, 
and  in  trespass  for  goods,  it  was  expressly  prohibited  by  stat.  (5  E,  1, 
c,  8,  which,  however,  is  repealed  by  42  &  43  I',  c.  59.  If  it  appear, 
upon  the  face  of  the  writ  or  statement  of  claim  (r)  or  by  tho  plaintiffs 
acknowledgment  (s),  or  oven  upon  affidavit  (<),  that  the  sum  for 
Tvhich  the  action  is  brought  is  really  less  than  40^. ,  tho  Court  or  a. 
Judge  will  stay  the  proceedings,  unless  it  appear  that  tho  debt  is 
not  recoverable  in  any  inferior  Court  (m).     Tho  plaintiff  cannot 


(/)  Thomson  v.  South  East.  li.  Co., 
supra. 

(ill)  Bennett  v.  lord  Bitry,  6  C. 
P.  D.  339;  49  L.  J.,  C.  P.  411;  42 
L.  T.  480,  where  see  fonn  of  order. 
Aiim\.  fhwlwivk,  4  Cli.  D.  869. 

ill)  Id. ;  Ainiis  v.  C'/inilwirk,  9  Ch. 
D.  4.')9;  47  L.  J..  Ch.  871 :  Robinson 
V,  C/iailicick,  7  Ch.  D.  878 ;  47  L.  J., 
Ch.  607. 

(fi)  Jioi/le  V.  Anderson,  1  A.  &  E. 
635 ;  1  N.  &  M.  873.  See  Sharpe  v. 
Letlibridge,  4  Sc.  N.  R.  722  :  Syers  v. 
I'ichrsg'Ut,  '11  L.  J.,  Ex.  5. 

(;))  'Jlolliiigsworth  v.  Bradrick,  4 
A.  &  E.  646 ;  G  N.  &  M.  240.  And 
see  (Ihiij  v.  Dunbar,  1  N.  &  P.  244. 
See  the  fonn  of  the  order,  0  N.  &  M. 
243,  n.,  Chit.  Forms,  228;  from  tho 
teriui  of  which  the  practico  iu  lliese 
caaes  may  be  collected. 

n  B 


{q)  Lewis  v.  Banks,  27  L,  J.,  C.  P. 
247. 

(>•)  Cp.  UuUon  V.  rerrij,  3  Burr. 
1592. 

(s)  Kennard  \.  Jones,  4  T.  R.  59.5. 
And  see  Melton  v.  Garment,  2  N.  E. 
84  :  Stean  v.  Holmes,  2  W.  Bl.  754 : 
Sandallv.  Bennett,  3  Dowl.  294. 

(t)  Wellinqton  v.  Arters,  5  T.  R. 
C4  :  Stim-t  v.  Cawse,  5  C.  B.,  N.  S. 
737  ;  28  L.  J..  C.  P.  193  :  Fletcher  v. 
Tanner,  3  C.  B.  963.  But  see  Oulton 
V.  Terri),  3  Burr.  1592:  Anon.,  2 
Ld.  Raym.  1304:  Welsh  y.  Troiite,-! 
H.  Bl.  29:  Tabb  v.  Woodward,  6 
T.  R. 175. 

(«)  F.iimes  V,  Williams,  1  D.  &  R. 
359 :  Wihh  v.  Troyte,  2  H.  Bl.  29  : 
Tabb  V.  Woodward,  supra :  Sutton  v. 
Lament,  3  Ex.  831 ;  18  L.  J.,  Ex.  318. 
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Past  V. 


In  vexatious 
actious. 


I  I 
I  ' 

I  ; 

I    i 


Until  costs  of 
interlocutory 
proceedings 
paid.    Stay 
refused. 


In  actions 
brought  with- 
out authority. 

By  wife. 


■■[y-MiaMi 

^Mf 

^^B   wSB 

i  frn 

■1 

lit' 

Staying  Proceedings, 

ovado  this  by  colouraLly  suinff  for  a  larger  causo  of  action  (.  I 
-  But  tho  i)rocco'Uiig.s  will  not  bo  stayed  whoro  tho  pLiiiititl"  Iws 
recovered  loss  thau  40a.,  by  reason  of  tho  dot'ondant  having  set  up 
as  a  i'M'jnco  and  succeodod  on  a  tender  (y).  Nor  will  tho  proceed- 
ings  bo  stayed  in  an  action  for  conversion  of  goods  (a),  or,  ])erhir,is" 
in  any  othoi  action  for  unliquidated  damages,  on  an  allidavit  Iji 
tho  defendant  that  tho  cause  of  action  does  not  amount  to  4()!). 

lioforo  tho  County  Court  Acts,  in  an  action  tor  a  debt  o^"  uuv 
amount  recoverable  in  a  Court  of  llequests,  whoro  tho  pliiintiif 
might,  lifter  verdict,  bo  deprived  of  tho  costs,  tho  Court  or  a  Jii(l..n 
would,  if  tho  case  wore  clear,  stay  tho  proceedings  on  payment  oi' 
tho  debt  with(iut  costs  («). 

Tho  ai.pUcation  should  bo  made  as  soon  as  possible.  It  may 
however,  it  seems,  bo  nude  at  Pny  timo  before  trial  (6). 

In  Vejutious  Actions.] — If  an  action  is  shown  to  bo  vexatious  and 
to  be  an  abuse  of  the  process  of  tho  Court,  or  groundless  and  without 
pretence  (c),  us  wht  :o  it  is  against  a  public  otlicor  for  a  brciieh  (,i'  an 
alleged  inihUc  duty,  when  it  is  clear  that  no  such  duty  existed  {</  • 
or  where  there  is  a  decision  of  the  Court  directly  in  point  deeidiii.^ 
that  tho  action  will  not  lie(e),  the  Court  will,  on  the*  applieiitiou  ot' 
tho  defendant,  stay  all  further  proceedings  in  it.  The  application 
must  bo  supported  by  a  strong  affidavit  showing  the  circumstaucos 
under  which  it  is  made  (./'). 

Until  Costs  of  Interlcndory  Proceedi.igs  paid— Stay  r/(/se(/.]— Tho 
Court  will  not  generally  stay  the  proceedings  in  an  action  on  tho 
ground  that  tho  plaintilf  has  not  paid  the  costs  of  intcrlocutorv 
proceedings  (;/)  unless  tho  order  ordering  tho  payment  of  the  costs 
provides  for  a  stay  unless  they  are  paid((/). 

In  Actions  brought  without  Authority.}— Ab  to  when  the  Court  or 
a  Judge  will  sot  aside  or  stay  proceedings,  where  an  action  is  brou<'ht 
or  defended  by  a  solicitor,  without  any  authority  for  so  doing  "see 
ante,  p.  lOJ. 

■\Vhero  a  solicitor  brought  an  action  for  a  wife,  in  her  husband's 
name,  for  a  trespass  in  entering  her  house  and  taking  her  goods 
(the  wife  living  apart  from  her  husband)  without  authority  from 
tho  ly  tter,  thu  Court  refused  to  stay  the  proceedings,  although  the 
husband  joined  the  defendant  in  tho  application  (/*).    It  has  been 


(.s)  Thompson  v.  GUI,  G  Dowl.  155. 
(J/)  Ni    '■  "  ■  •      ■      -■- 

738. 


V"'/        ^   f  »  ^*ff*  wf^\j\j  I  *       T  t     \jt    \v\  \     \^    .^^\J  VTA*     ±  KJfJt 

(y)  Nurdin  v.   Fairbanks,   6  Ex. 


(;:)  Lowe  v.  Lowe,  8  Mooro,  220 : 
1  Biug.  270. 

(«)  Curnfurth  v.  Lowcock,  1  M.  & 
K.  321.  See  Samlall  v.  Bennitt,  3 
Dowl.  294 :  Bartholomew  v.  Carter,  5 
Sc.  N.  K.  498:  Dunstcr  v.  JJai/,  8 
East,  239  ,  Meredith  v.  Drew,  1  Dowl. 
252 :  Ki).g  v.  Myers,  5  Dowl.  687. 

(Ji)  Sco  Kennard  v.  Jones,  4  T.  U. 
490. 

(i'l  Edmunds  v.  Alt. -Gen.,  47  L. 
J.,  Ch.  345  ;  38  L.  T.  213 ;  20  W.  R. 
550  :  Jacobs  y.  Itaven,  30  L.  T.  3CG  : 


Jiiirstall  -f.  Bey  fits  (C.  A.),  26  Ch.  D. 
35  ;  53  L.  J.,  Ch.  565;  50  L.  T.  .342 , 
32  W.  R.  418.  See  Ord.  XXV.  r.  4^ 
ante,  p.  325 :  Ackers  v.  Ackers,  W. 
N.  1884,  82. 

{d)  Castro  v.  Murray,  L.  R.,  10 
Exch.213. 

(f)  Dawkins  v.  Pri)we  Edward  nf 
Saj-e-  Weimar,  1  Q.  B.  D.  499 :  45  L. 
J.,  Q.  B.  567. 

(J)  See  In  re  Aird,  W.  N.  1878, 
24. 

(ff)  Morton  v.  Palmer,  9  Q.  B.  D. 
80 ;  51  L.  J.,  Q.  B.  307. 

{fi)  Chambers  v.  Ponaldnnii,  9  East, 
471.    And  see v.  Smith,  2  Chit. 


•.««:.  ,^fe^^. 


In  AdionB  brvityht  luitlwut  Author iti/. 

held  that  the  wifo  of  a  lunatic,  who  had  no  cominittoo,  had  a  suffi- 
cient implied  authority  to  suo  in  the  name  of  tho  lunatic  for  debts 
duo  to  hnn  («'). 

■WTioro  a  cestui  que  trust  brings  an  action  in  tho  namo  of  his 
trustee  (/i').  or  in  tho  case  of  joint-tenants  or  joint-contractors  (/), 
or  iu  other  cases  whore  a  person  is  obliged  to  uso  another's  namo  in 
an  action,  tho  proceedings  will  not  bo  stayed  upon  tho  application 
of  tiio  trustee,  &c.,  excepting  temporarily,  until  ho  be  indemnified 
against  costs  {m).  In  these  cases,  a  demand  of  indemnity  ought  to 
bo  made  before  making  tho  application  ;  otherwise,  tho  costs  of  it 
will  not,  in  general,  bo  given  (;<).  Tho  namo  of  a  person  having 
been  inserted  in  a  deed,  as  trustee,  without  his  authority,  and  it 
having  been  decided,  in  an  action  on  tho  deed,  that  it  was  necossaiy 
to  join  him  in  suing,  and  his  name  having  been  accordinglv  inserted 
as  co-plaintiff  in  a  new  writ,  without  his  authority,  tno  Court 
uphoM  an  order  of  a  judge  to  strike  it  out  (o). 

An  assignee  of  a  debt  may  in  general  bring  an  action  for  it  in 
tho  assignor's  name  {2>).  A.  assigned  to  B.  by  way  of  security  for  a 
loan  of  10,000/.,  two  sums  of  5,000/.  each,  duo  from  C.  to  A.  under 
two  several  indentures,  and  afterwards  brought  an  action  against 
C,  upon  those  indentures ;  tho  Coiu't,  refused  to  stay  tho  pro- 
ceedings in  tho  action  at  tho  instance  of  B.  and  C. ,  and  suggested 
that  the  proper  course  was  to  apply  after  judgment  to  stay 
execution  (</). 

Tho  iiidorsor  of  a  promissory  noto  paid  tho  indorsees  in  default  of 
tho  maker,  and  then  sued  tho  maker  in  tho  namo  of  tho  indorsees, 
without  their  authority,  and  obtained  a  verdict ;  the  amount  of  tho 
verdict  having  been  paid,  and  an  execution  issued  for  costs,  tho 
Court,  on  motion,  made  a  rule  absolute  to  stay  all  proceedings, 
without  costs  on  either  side  (r). 

Whore,  in  an  action  for  calls,  defendant  applied  to  set  aside  tho 
proceeclings  on  tho  ground  that  tho  action  had  been  brought 
without  authority,  as  the  company  had  ceased  to  exist;  it  was 
held,  that,  as  the  cause  had  been  set  down  for  trial  and  tho  defen- 
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Rep,  392:  Ai'sterv.  IloUaml  1  B.  C. 
104;  15  L.  J.,  Q.  B.  2-l<d;  Morgan 
and  Wifo  V.  Thomas,  2  Dowl.  3o2  ;  2 
C.  &  TA.  388:  Harrison  v.  Almond,  4 
Dowl.  321 ;  1  H.  &  W.  519  :  Froclor 
V.  Brothrton,  9  Ex.  48G  ;  23  L.  J., 
Ex.  110,  where  the  wife  sued  as 
executrix.  As  to  a  wife  suing  alone, 
see  post,  Ch.  CI. 

(i)  Rock  V.  Slade,  7  Dowl.  22. 

{k)  Spinr  V.  Todd,  2  C.  &  J.  105 ; 
2  Tyr.  172  ;  1  Dowl.  30C :  Orchard  v. 
Coidsliiiij,  6  Sc.  N.  R.  843 :  and  see 
Amter  v.  Holland,  3  D.  &  L.  740  ;  15 
L.  J.,  Q.  B.  229.  See  as  to  striking 
out,  ill  an  action  for  the  recovery  of 
land,  the  uamo  of  a  trustee,  post, 
Ch.  CVI. 

(,')  V/hitfhead  v.  Hughes,  2  Doivl. 
258;  2  C.  &  M.  318:  Savilley.Mobcrts, 
1  Ld.  Eaym.  380. 

(m)  laws  v.  Bott,  16  M.  &W.  300, 


302  :  Emery  v.  MiicMow,  10  Bing.  23 ; 
3  M.  &  Sc.  384  ;  2  Dowl.  735.  See 
Turquand  v.  Fvarou,  4  Q.  B.  D.  280; 
48  L.  J.,  Q.  B.  341. 

(«)  Morgan  v.  Thomas,  2  Dowl. 
332. 

{o)  LangstoH  v.  Wcthercll,  27  L. 
J.,  Ex.  400.  All  the  cases  refen-ed 
to  in  this  paragraph  were  decided 
before  tho  Jud.  Acts. 

{p)  rickfordv.  Ewington,  4  Dowl. 
453.  And  see  Britton  v.  Terrott,  2 
C.  &  M.  597 :  TiM  v.  Dodd,  2  Pr. 
Hop.  97,  C.  P.  Under  the  Jud.  Act, 
1873,  s.  25,  sub-s.  6,  when  the  as- 
signment is  iu  writing  and  absolute 
and  notice  in  writing  has  been  given 
to  the  action  the  assignee  may  sue  in 
his  nwii  iiiinio.     .Sf'o  iinst,  rh.  f!XXI. 

(y)  l^epinng  v.  Kohcs,  2  C.  B.  292. 

(»•)  Coleman  v.  Beadman,  18  L.  J., 
C.  P.  263. 
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Tabt  V. 


By  lauatic, 
&c. 


Amount,  &c. 
of  iademnity. 

In  action 
against  good 
faith. 


Where  there  is 
an  asreemeut 
to  rarer  to 
arbitration. 


On  compro- 
mise. 


SUnjiidj  I'mardiiifjs, 

(lant  liiid  known  (ho  facts  for  ii  long  timo,  tbo  iippliration  wns,  nt 
all  (jvnits,  too  luto  ;  nnd  tliat,  us  tlio  jwrsoiis  authorizing,'  tho  acticu 
liuil  for  fionio  tinio  acti'd  an  diroctors,  tho  validity  of  thoir  apnojut. 
mont  could  not  bo  ([UCHtionod  on-Huch  an  application  (w), 

Whoro  a  plaintitV  had  been  (iclirious,  and,  on  apparently  ro- 
coverinp,  ho  brought  an  action  agaiuHt  his  bankors  to  rctovcr 
rnonoy  belonging  to  him  in  thoir  hands,  tho  Court  would  iH,t 
oblige  him  to  give  an  indemnity  to  tho  bankers  on  paymont  by  tlitm 
to  him  of  tho  sum  for  which  tho  action  was  brought  (<). 

As  to  tho  amount,  and  timo,  and  manner  of  giving  Bccurity  for 
costs,  aeepost,  p.  401  (u). 

Where  Action,  Ac.  anuimt  Oocd  Faith. 'j— Tho  Court  has  u  unli- 
mited  power  over  its  own  process,  and  will  not  allow  it  to  l...  ahunwl 
for  the  purpose  of  injustice  (r).  Tlierofore,  if  an  action  be  bruii-ht 
pending  a  reference  which  it  has  been  agreed  shall  operate  a"  a 
stay  of  proceedings,  or  otliorwiso  contrarv  to  good  faith  (y),  tlimi.'h 
tho  agreement  in  fraud  of  which  tho  action  is  brought'was  iimao 
while  tho  parties  were  not  under  tho  authority  of  the  Court  (,:),  tho 
Court  will  stay  tho  proceedings,  liut  the  Court  will  not  iuterCcio 
unless  tho  facts  of  the  case  aro  cleat' («) ;  and,  except  in  very  clciir 
cases,  tho  Court  would  leave  tho  defendant  to  set  uji  the  inattir 
-which  he  rolies  on  as  a  defenco  {b).  Where  a  juror  has  been  m  ith- 
drawn  by  tho  plaintiif,  at  tho  suggestion  of  tho  Judge,  on  tim 
understanding  that  tho  cause  was  to  bo  put  an  end  to,  the  Coiut 
will  not  allow  the  plaintilV  afterwards  to  proceed  in  that  (r)  or  in  a 
second  action  (»/).  Tho  api)licatioi;  to  stay  tho  proceedings  should 
m  general,  l-;  made  at  chambers  («•).  ' 

Where  there  is  an  Agrecmnd  to  refer  to  Arlitration.']~lu  (Mitain 
cases,  whoro  thero  is  an  agivijinont  to  refer  to  arbitration,  tlic  ]>ro- 
ceedings  in  an  action  broight  in  contraveutiuu  of  this  agreeiucnt 
may,  under  sect.  11  of  th.  Com.  Law  J'roc.  Act,  1852  (/),  be  staved 
iieeiu]ly,post,  Vol.  2,  Ch.  CXXXVIL,  ''Arbitration:'  '     ' 

On  Compromise.']— V^'horo,  after  tho  conimencoment  of  an  nctioTi, 
tho  parties  have  entered  into  a  valid  comiiroiniso  of  tho  matters  iii 


(#)  Thames  Haven  Dock  and  Itail- 
waij  Co.  V.  Hall,  3  Kailw.  Cu.  441. 

(0  Williams  V.  Umith,  1  Dowl. 
C31. 

(«)  See  Orchard  v.  Couhtina,  7  Sc. 
N.  K.  414. 

(a)  See  Cocker  v.  Tempest,  7  M. 
&  W.  502  ;  9  D(nvl.  30G  :  Carr  v.  The 
Ituiial  Ejc.  Ass.  Corporation,  34  L.  J., 
Q.  B.  23. 

(i/)  Tidd,9tlicd..')2!i:  2Ld.Eayi>i. 
789.  See  Mosniti  v.  J.auson,  1  H. 
&  W.  321 :  Cleu'or/h  v.  I'lek/ord,  7 
M.  &  W.  531,  per  ./■-/,;•,  C.  B. : 
I'hilpot  V.  Thompson,  2  1».  it  L.  18 : 
Harris  v.  /'ei/twlds,  7  Q.  B.  71 :  see 
Ch.  CXXXvIl. 
(z)  Cocker  X.  Tempest,  nbi  supra. 
(«)  lb. 


(I/)  May "h  rill  V.  Mnrshfill,  it  V.  D, 
1(1,  20,  wliLTo  tho  rt'sjioiidtiit  to  a 
tlivorco  petition  soufjht  tn  stay  thu 
pro(ewliiif;8  on  the  groaiid  that  tho 
petitioner  was  boimd  by  dted  not  to 
l)r('.s(iit  the  petition,  and  the  Court 
refused  tlie  ntay  on  tlie  f,'ri)UMd  thiit 
the  objection  "should  Le  raisi d  hy 
way  ot  defence.  The  (.'(lait  salisn- 
queiitly  held  the  del'cueo  a,  good  oue. 

((•)  Harries  v.  Thomas,  2  AI.  ic  W. 
32  :  Moscati  v.  Lawson,  ]  H.  &  W. 
572. 

{,d)  Gibbs  V.  Italph,  14  M.  &  W. 
394;  15L.  J.,  Ex.  7. 

C")  Gf;  Cocker  y.  Temscst.  uhi 
supra. 

(/)  This  section  is  not  repealed. 


11  M.  &  W. 
Temviii,    ubi 


On  Cuiujtrutuitr, 
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nuostion  in  tho  action,  tlio  Court  may,  on  an  ai)plication  for  that  Chaf.  XXX. 
miiposo,  stay  any  furtluT  iJioci  (Mliiif,'s  (7).  Tho  application  Hhould 
1)0  imiilo  by  HUuunoiiH  n^turnablo  bot'oio  a  nuistor,  A  compromise 
nuiv  bo  ontcrod  into  oitbor  by  agroomont  botweon  tho  parties,  or 
bv  lui  onlor  of  Court  founcUxl  on  such  agrocmont.  In  tho  latter 
Ci"is(»,  it'  tho  ordiir  was  obtained  by  mintako  or  fraud,  tho  Ctnirt  will 
rL'tuso  to  enforce  it(/i)  if  tiio  mistako  or  fraud  is  clearly  whown  («') ; 
but  in  the  case  of  iiii  agroenient,  the  (i^noHtion  Hhould  not  bo 
(IctiTininod  on  tho  houring  of  tho  ajiplication,  but  tho  party 
HCi'kin"  to  set  it  asido  nhould  be  loft  to  bring  \\n  action  for  that 
imrpoMO,  proceeiliugs  in  tho  original  action  being  stayed  inean- 
wliile(/i').  Tho  Court  ban  power  to  enforce  a  conipromiso  on 
motion  (/),  but  oidy  as  againwt  tho  parlies  to  tho  action  (/u),  A 
coiiiproniiTO  may  bo  enforced  by  action  (/()•  A  truwteo  in  bank- 
ruptcy has  power  to  compromise  an  action  (o).  Aa  to  conipromiso 
wliero  infants  are  parties,  ice  In  re  liirclatJI,  10  Ch.  D.  41 ;  44  L.  T. 
l!»;i:  (Iniij  V.  /'<("/,  40  L.  J.,  Ch.  818;  2J  W.  K.  bl'i:  Norman  y. 
Stntiiis,  or.  I>.  '2UK  When  married  women  aro  parties,  see  Wall 
V.  lUxim,  L.  11.,  !»  E(i.  08;  U!)  L.  J.,  Cii.  204,  inmt,_  Vol.  2,  Ch.  CI. 
As  to  tlie  right  of  a  solicitor  to  object  to  a  compromise  effected  with 
a  view  to  doprivo  him  of  his  coats,  see  The  JIoj)e,  8  1*.  D.  144,  ante, 
p.  IGo. 

After  Injunction  J— B\    tho    Com.    Law    Vroc.    Act.    18o2,  Aftcrinjuno- 

8.  22()(;)),  "  In  ca. ,  .my  action,  suit  or  proceeding  in  any  Court  of  "°"i  *•=' 
liiw  or  equity  hIiuU  bo  commenced,  sued,  or  prosecuted  in  disobc- 
(lionio  of  and  loiitrary  to  any  writ  of  injunction,  rule,  or  order  of 
either  of  tho  superior 'Courts  of  law  or  equity  at  Westminster,  or  of 
finv  Judge  tln'rijof,  in  any  other  Court  than  that  by  or  in  whicli  such 
iiij'uuctioti  may  havo  been  issued,  or  rule  or  order  made,  upon  tho 
preilui'tiiih  to  any  such  other  Court  or  Judge  thereof  of  such  writ  of 
injuiKti'iu,  rule,  or  order,  the  said  other  Court  (in  which  such  action, 
Huit,  or  proceeding  may  bo  commenced,  prosecuted,  or  taken),  or 
auv  Judge  thereof,  shall  stay  all  turtlier  proceedings  contrary  to  any 
Buch  injunction,  rule,  or  order  (7) ;  and  theiu'cforth  all  furtlicrand 
fubsoqnont  proceedings  shall  bo  utterly  null  and  v<mi1  io  all  intents 
and  purposes  :  I'rovidod  always,  that  nothing  herein  contained  shall 
bo  held  to  diminish,  altor,  abridge,  or  vary  tho  liability  of  any  person 
or  persons  commencing,  suing,  or  prosecuting  any  sr'ch  action,  suit, 
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(a)  Eden  y.Kaiih,  7  Ch.  D.  781, 
:m{il  L.  J.,  Ch.  325:  Iltdrs  v. 
llmhikins,  cited  7  Ch.  1).  784  :  Hcnlh/ 
V.  I.uyd  Dnmhuald,  8  Ch.  D.  051) : 
rnicrv.  (hihble,  L.  R.,  10  Ch.  .534, 
.'vt'i.  See  Dixon  v.  Efans,  L.  K.,  5 
H.  L.  <O0;  42L.  J.,  Ch.  139. 

{h)  Att.-Gcn.  V.  Tomlui,  7  Ch.  D. 
389:  Miillina  v.  Howell,  11  Ch.  D. 
763. 

(1)  Diivin  V.  Davis,  13  Ch.  D.  8G1 ; 
49L,  J„Ch.  241. 

U)  Oilbcrt  V.  Emdean,  9  Ch.  D. 
269.' 

(0  Scully  V.  Lord  Dundonald, 
supra :  h>  re Gaudet Frircs andVo.,  12 


Ch.  D.  882. 

(m)  lietmnan  v.  Dearsc,  29  L.  T. 
171. 

(;/)  Smith  V.  Shirlei/,  44  L.  J.,  Ex. 
29  ;  32  L.  T.  234. 

(0)  J.ci'ming  v.  Li'dii  Murray,  13 
Ch.  D.  123. 

(p)  Not  repealed. 

(7)  Sco  I'carce  v.  llobina,  26  L.  J., 
Ex.  183 :  Mortimore  v.  Snarcii,  5  Jur., 
N.  S.  574  ;  1  El.  &  El.  399 ;  28  L.  J., 
Q.  B.  133.  A  Cuart  of  common  law 
would  not  stay  proceedings  in  ac- 
cuiduucu  Willi  an  injunction  bci'uro 
this  Act.  See  Foreman  v.  Jeyes,  5  B, 
&  Ad.  835. 
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Part  V. 


In  action  in 
respect  of  a 
claim  for 
goods  taken  in 
execution 
under  process 
of  County 
Courts. 


Staying  Proceedings, 

■  So'SfSrS^^^^^^^  ™I9.  or  order  of  cither  of 

ceecHng  to  whS?any  such^nor  nn      '''*'  P^^^^J^^^ent,  or  other  L 
liable  tn  cases  of'cLtl'^roT   tKT?ho"r''  "?^ '  T  ""'^^^^^ 
regard  to  the  commencing  siiinr>r,,,^       %■  ^""''^f  ^^^wesaid,  ia 
or  proceeding."  ""       "^'  "^^  n'osecuting  siidi  action,  .idt 

tiol'^Je'Sa'^in^gT^.l'fc^^^^^        ^^^"^^  ^  '^^•^^  ^^  -  i"iunc ' 
lawwouHenfofceSxVrdp^^  v?f^^^    an  action,  a  Court  of  00,2 
although  no  writ  St^S^^S^^S^.^^^  ^^^ 

Courts  Act,  1867),i  31    .'-if  .ufv  d.lm  shnli 'i  ^^^  (?«  County 
respect  of  any  good,  or  chatte  s  t.ti'  '^^^  'l-  "''^'^''  ^o  or  i 

process  of  a  County  Cou'ro,  in  rr^./    fT^'"^^^"  ^''^  ""J''' tl.o 
thereof,  by  any  person,  it    hS     o  iSllo    t,  "^"'"'f  "''  ^•"'" 
Court,  upon  application  of  the  h  gh   Tai'^^^^    S^'l^f ''"^' '"'  *^" 
any  action   irouifht  a<--aiiist  l,;,n    f^  •    "''^""'  'i*'  ^t;ll  before  as  uftur 
the  said  CourtasAvc  r    o  1 .».  vl      •''"''  ^«'™mons  calling.  l)e  o  , 
making  such  c  Sm/,V   n/l  f   ^  t  T"^f"f'^  process (,,)  as  the  ravtv 
upon  Lch  clS^  td' m  S";^^:l;i-^--'t  ^f  '^''J'"'-' 
respect  thereof,  and  „f  the  cents  ot'thJnr.       i^''''"  *^°  l'"'*''^'^"*  »i 
seem  fit;  and  shall  also  adjudicate  tefr'''''^"\^''  '^•^  *"  ^'^"^  ^liall 
of  them,  and  tho  hig^SS  witl!^l'''^^'T''^P^'-"cN 
ckim  of  or  to  dama-^es  SV-'^!         ""'Tr*  ^  '^">'  damage  (Oo 

execution  of  such  pSsCtSj^^J^XS^    f"T  °^^*  °'  ^^^ 
in  respect  thereof,  and  of  the  cost«  !f  f        '  ^^^  P.i^^ko  such  (,nl,.r 

shall  seemfit,  and'snci  coders  shall  bo  eili^^^r-'^^P '  ""'  ^"  '">» 
any  order  in  any  suit  brought  in  t„n1 "  Vo'^^ff^  "'  I'ko  manner  as 
and  conclusive  as  betwoSheLr  ^''"V"*'  ^^^^  ^'^-'ll  '«  Una 
either  of  them,  and  tL  iil  I,S^^^  ^"'^  as  between  th,..,,  c^ 
Court  shall  be  in  e  her  ca.o  m.,,  fn  ^' .""'°''  ^^'^  '^°"«io"  ol'  ho 
tho  summons  ^..y^n^St^  &'  f"^^  ?""  ^'^^  '-"«'" 
Court  m  respect  of  such  chdn   r  ,.,.*■  ,™  ^•""'^  brought  in  any 

execution  of^such  process         ii"botav«/'V'"?^'^  ""^  °*'  "« 

stay  under  this  section  sluul     bo  m^^^^^^  ,  Tho  application  to 

events,  before  issue  foine If  ()nXr  P'?'»P"y(''.  and.  at  all 
the  County  Court  Jiu£e  iLi  po  i  to  Z'!^  1  '^''  i"l"n'l-cler 
for  damages  made  by  tho  clahn  nt  „,:r"'^"-'^*,°."P"" '"'.V  ^'laim 
such  damage  whether  so  ad  in  K^fi  """^  ''''*'"''  "^  ^'^'^I'^t  <>f 

The  fact  tl^tt  the  gSS  been  s'ol7"'\°'  ""*  ^?^^  ^°  '^^^m 
control  of  the  County  fCt  nmk^f  nol-r  ""  ^TP^"  ""'l-^''  fh° 

against  the  purchaser  of  tho  goods  t  1  no!  h^?  ^'"^-i  ^",  "^^^"" 
— — "  feoous  Mill  not  be  stayed  under  this 


■EK^i:"''''''^  ^-  ^'"'^"">>  25  L.  J., 

(r)  Hills  V.  liciDnj,  infra. 
W  Ibid. 

n.,1"!  ^'"r  '^"'^  ''''I'™'«  the  former 
en^„ient,,,.tln,,ubicct.9il"v: 
c.   yo,  8.    118.      iscc    tho   fcllowing 


K,viM  "»,this  cuactmcut.. 
4  -i-x  18,  18  L.  J.  429:  ,/(,,„,»  v 
\k   -u'r  ^^iTr-  ■^'""'""■.'/.-'.JL.J, 
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section  {x).     The  high  bailiff  may  set  up  the  interpleader  pro-    Chap.  XXX. 

ceeJings  by  way  of  defence  instead  of  applying  to  stay  the  action  (y). 

ifjVe  15'  <fc  '^0  V.  c.  108,  s.  72.     As  to  the  claimant  depositing  the 

value  of  the  goods,  &c.  with  the  bailiff  in  order  to  prevent  a  sale  of 

them,  see  Id  ifc  20  V.  c.  108,  s.  72 :  C.  C.  It.  1875,  Ord.  XXL  r.  1 : 

and  Davies  v.  Wise,  7  Q.  B.  D.  425 ;  40  L.  J.,  Q.  B.  G51 ;  45  L.  T. 

26;  29  "Vv .  E.  804.     As  to  the  right  of  appeal,  see  sect.  68. 

See  the  London  Small  Debts  Act,  15  &   16  V.  c.  Ixxvii,  and 
County  Courts  Act,  18G7,  s.  35. 

In  Penal  Actions  hj  Common  Informers.'] — In  all  suits  by  a  com-  In  penal 
mon  informer,  within  stat.  21  J.\,  c.  4,  commenced  in  the  High  g,^[,\""„,ifji. 
Court  of  Justice,  the  prococilings  may  bo  stayed  (x).     So,  if  an  forju^.s. 
action  on  a  penal  statute  bo  brought  when  the  proper  mode  of 
proceeding  is  by  information  and  conviction  before  a  justice  of 
peace,  the  Court  will  stay  the  ^jroceedings  (a).     In  a  qui  turn  action 
for  penalties,  tho  Court  refused  to  stay  proceedings,  upon  a  sug- 
gestion by  affidavit  that  an  Act  of  1  arliament  was  likely  to  bo 
passed,  tho  effect  of  which  would  be  to  relievo  the  defendant  from 
the  penalties  (6).    In  some  cases  actions  for  penalties  may  bo 
stayed  if  the  plaintiff  is  guilty  of  wilful  delay  in  proceeding  (c). 
As  to  staying  proceedings  in  debt  qui  tarn,  where  the  consent  of  the 
Attorney-General  has  not  been  obtained,  see  Ilollis  v.  Marshall,  2 
H.  &  N.  755 ;  27  L.  J.,  Ex.  235.    As  to  compounding  penal  actions, 
see  'post,  p.  440. 

Pewlinq  Criminal  Proceedings."]— Tho  Court  will  not  compel  a  Peudinpr 
plaintiff  to  elect  between  an  action  and  an  indictment  for  the  same  criniiual  pro- 
causo('/).    In  an  action  commenced  before  tho  1  <t  2  V.  c.  110,  by  cccaings. 
bailable  process,  the  Court  refused  to  stay  proceedings  until  after 
the  trial  of  au  indictment  for  perjury  founded  on  the  plaintiff's 
affidavit  of  debt(e).     So,  m  an  action  for  nionoy  won  at  play,  the 
Court  refused  to  stay  tho  proceedings  until  after  tho  trial  of  an 
indictment  against  the  parties  for  a  clieat(/).     So,  after  verdict 
for  tho  plaintiff'  and  judgment,  the  C  <  iirt  refused  to  stay  proceed- 
ings until  after  a  trial  of  an  indictment  for  perjury  then  pending 
against  the  plaintiff's  witnesses  (//).     But  where  the  plaintiff',  who 
was  indicted  for  felony,  brought  an  action  to  recover  money  he  had 
deposited  with  a  banker,  which  was  surmised  to  bo  the  produce 


ij 


'i"ii 


i  '  '  '1 

I  ■  ■  ^ 
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(x)  Hilk  V.  Rcnny,  supra. 

0/)  Jhnth  V.  lliirrisoH,  supra: 
cp.  haiies  V.  Went,  7  Q.  B.  D.  425. 

{:)  See  S/iipmim  v.  Jlenhest,  4  T. 
R.  109  ;  Jiffrei/  v.  ro/cs,  Willes,  (134  : 
Ciirlnrin  v.  hiulhii,  '2  Ld.  Kayni. 
872:  Smith  v.  Voitrr,  1  Str.  415: 
WhUc  V.  Boot.  2  T.  R.  274  :  Ln;ih  v. 
Kent,  3  T.  R.  o()3  ;  1  Siuuid.  312  a. 

(rt)  See  tho  clauses  iu  tho  Excise 
and  CustoniH  Acts.  See  Fttrie  v. 
Whkc,  3T.  R.  .'J:  Sutton  v.  Uishop, 
4  Burr.  2287 :  Tai/lor  v.  J'lrijctte, 
7H.  A:  N.  142  ;  30 'L.  J.,  Ex.  400. 

(//)  Ci'itkl  V.  lci,ii,y,  6  M.  (he  0. 
201 ;  6  Sc.  N.  R.  176. 


{<■)  Tni/lnr  V.  Verijctt,;  7  H.  &  N. 
142  ;  30'  L.  J.,  Ex.  400  :  Petrie  v. 
White,  3  T.  R.  5  :  (limt  v.  Ccddicott, 
45L.T.  609. 

(rf)  Jonen  V.  Clay,  1  B.  &  P.  191 : 
cp.  Midldnd  InisHruiu-i'  Co.  v.  Smith, 
6  (i.  B.  D.  501,  505 ;  50  L.  J.,  Q.  B. 
329 :  K.I-  p.  Bidl,  In  re  Shipherd,  10 
Ch.  I).  GOT;  48  L.  J.,  Bk.  57. 

((■)  Jo/inmin  V.  Wartlle,  3  Dowl. 
550.  Aud  800  Rex  v.  Boston,  4  East, 
572. 

(/•)  ^/»/o».,  2  Salk.  049. 

( (?)  Wuruick  V.  Brmv,  4  M.  &  Sel. 
110.  Scu  also  LofTl,  430:  lU.e  v. 
Tremcarn,  5  B.  &  C.  701 ;  8  D.  &  B. 
590. 
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Pending  ap- 
peal, &c. 


Staying  pro- 
ceedings pond- 
ing rule  nisi, 
&c. 

In  actions  by 
outlaws  and 
alien  enemies. 


In  other  cases. 


On  transfer  of 
bill  of  ex- 
chaugo  pend- 
ing the  action. 


Staying  Proceedings. 

of  the  felony  the  Court  of  Common  Pleas  stayed  the  procoodinc,  • 
the  action  until  after  the  trial  of  the  indictment  (^)  ^  In  an  -^ 
for  slander,  iniputiug  felony,  where  the  plaintiff  ohtained  a  v,-  i  il? 
the  Court  refused  to  stay  judraient  or  execution  «1H  .■' 
appeared  that  the  plainti/hJd  s'ince  been  cSeS'o?  0"!^  V' 
imputed  to  him;  it  appearing,  also,  that  the  defendant  ^f 
amined  as  a  witness  against  him  (»).  ^^"uaui  ^  as  ox- 

Pending  Appeal,  <tc.]-A8  to  staying  proceedings  on  a  iud-n„o.f 

Where  judgment  was  obtained  in  the  Court  of  Exchonup,-  ,'„ 
action  on  a  foro.gn  judgment,  the  Court  refused  trpovn\r 
plaintitt  from  charging  the  defendant  in  execution,  thS  M    t\S 
sworn  that  an  appeal  was  pending  in  the  foreign  Court  •  .m,      ,  / ' 
B  ,  said,  tliat  It  would  be  time  enough  to  apply  Xniioli'l; 
ol  the  foreign  Court  was  reversed  (4  ^  ^  ^  •"  ''''•""I'^it 

Pending  a  Pule  yisi,  cfcc.]-As  to  this,  see  post,  Vol.  2,  Ch  C'XXTr 
p^st^!^^"^'"^"  ^''"°  ''""^''^  ^^'''  ^"^  ''''^''  '''  particidar;,  2 

In  Actions  b;/  Outlaws  and  Alien  Enemies.l -Before  the  Jn.Ho.f,,, 
Acts  the  Court  stayed  the  proceedings  after^dgment  m.o^   •'  .f? 
afhrmod  on  error,  on  the  defendant  bringing  tlie  debt  ail    „' 
^X^7f'  V'^P^i^^tiff  having  been  outhnved  in  a  otho    l^  ^ 
as  the  defendant,  It  he  pai.l  the  money  to  the  plaintiff,  m"^  t  W 
to  pay  It  over  again  to  the  Crown  (/).    But  the  Court  rofu   "  to  '  , 
procechngs  upon  the  ground  that  the  plaintiffs  after  "xi^c  t'j 
become  alien  enemies  (m).  vluirc  nad 

In  other  Cases,  <t-c.]-The  Court  may  in  clear  cases  stay  nro 

iTS^'m  ''''  "''•°'\°"  !^°  fe-round  that  the  action  £  J  oj 
lie  («). .  Where  an  ejectment  was  brouglit  to  recover  nroDorv  ;„  f 
possession  of  the  Cro^m  the  Court,  afthe  instrce^    'KVi  wf 
stayed  the  proceedings  (o).  '"^  i.unMi, 

The  Court  will  not,  in  general,  stay  the  trial  of  the  issues  of  fnrf 
until  an  appeal  on  a  <iuestion  of  law  is  decided  ( i>).  '' 

AVhoro  the  plaintiff,  in  an  action  on  a  bill  of  oxchan-o  dono.it,.,! 
the  bill  as  a  security  with  another  person  after  aSilm  bi  nS 
giving  him  at  the  same  time  liotice  of  the  action,  th .  C  .,u    M  ' 
that  this  was  no  ground  for  staying  proceeding.;,-  but  i     ,,'t  i 
that.  If  the  person  with  whom  the  bill  was  deposited  had  Wh 


W  Jyea/cin    v.   Pracd,    4   Taunt. 

(«')  Si/mons  v.  Ulake,  2  C.  M.  &  R. 
410. 

(k)  Alison  v.   Furmval,  3  Dowl. 
202  ;  1  C.  M.  &  R.  277. 

(/)  Grant  v.  liryant,  6  M.  &  Sol. 
347. 

(«()  Vnubrytmi  v.  Wilson,  9  East, 
321.  IhitMiDDeZup.villev.  PhiUir.n 
2  W.  K.  97.  ''  ' 

(w)  See  Ord.    XXV.    r.  4,  ante. 


p.  325.  This  was  otherwise!  foniipilv 
Sherwood  -v.  Ik'Hson,  4  Taunt.  031 :' 
A«H^A  V  Oo-<„  2  Dowl.  223;  Snuth 
V.  Holt,  2  Dowl.  62. 

(0)  J)oc  d.  Legh  V.  Roe,  8  M.  k  W. 
0/9.  It  would  seem  that  no aniilnvit 
IS  necessary  in  supjiort  of  such  an 
application,  but  that  it  is  sidlioiint  it 
it  IS  made  by  the  Attonioy.(j,.i„.ral 
appearing  ou  bolialf  „f  the  Crown. 

.■  ^^U'X'"J-  ^-  Paliocr'sApptica. 
Iwn,  22  Ch.  D.  88;  62  L.  J.,  Ch.  221. 


Breach  of  Order  fur  Stay. 
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a  second  action   upon   it,    they  would    interfere   to    stay    that    Chap.  XXX. 

'^'^  \9  to  staying  proceedings  in  the  case  of  adverse  claims,  see  post, 
yoL'i,Oh.''CXXL,''lHUrpleader"{r). 

As  to  staying  proceedings  against  persons  for  pubhcation  ot 
niiTiers  printed  by  order  of  Parliament,  sw  'i  &  ^  V.  c.  9  ;  and  Stock- 
lllev.  Hansard,  n  Ad.  &E.2dl.  ,         „  , 

The  Court  or  Judge  will  stay  proceedings  where  lormerly  a  party 
was  entitled  to  relief  upon  an  audiid  querela  (s),  see  post,  Ch.  LXXIF. 

As  to  staying  the  proceedings  where  the  plaintiff's  solicitor  is 
uncertificated,  «ee  a*/<e,  p.  80.  _ 

As  to  staying  proceedings  against  companies  pending  winding-up 
proceedings,  see  post,  Vol.  2,  Ch.  XCII.,  ''Actions  hy  and  against 

As  to  staving  proceedings  in  actions  against  executors  or  admi- 
mstiii*-nra  alter  an  administration  order  has  been  made,  see  post, 
Yoi  ..  '"    XCVII.,  "Actions  by  and  against  Executor  and  Adminis- 

A  i.  ■  staying  proceedings  in  an  action  by  a  foreign  republic 
until  an  officer  is  named  to  give  discovery,  see  llepuhlic  of  Costa  Rica 
V.  Erianqer,  1  Ch.  D.  171 ;  45  L.  J.,  Ch.  145. 

As  to  staying  proceedings  on  bankruptcy  under  sect.  10,  sub- 
sect.  2,  of  i\iQ  Bankruptcy  Act,  1883,  see  post,  Vol  2,  Ch.  CIL,  "Actions 
hti  and  against  Bankrupts,"  &c. 

As  to  staying  proceedings  in  an  action  against  an  ambassador, 
mTailhr  v.  Best,  14  C.  B.  487;  23  L.  J.,  C.  P.  89:  Magdalena 
Steam  Co.  V.  Martin,  2  El.  &  El.  94 ;  28  L.  J.,  Q.  B.  310. 

What  is  a  Breach  of  an  Order  staying  Froceedings.'^—X  motion  to  What  a  breach 
enlace  another  rule  in  the  cause"  is  a  broach  of  a  rule  staying  of  a  rule  stay- 
proceedings  (<).      So  is  giving  a  notice  to  discontinue  (») ;  or,  it  |JJ[''^P'^°'=^^'*" 
seems,  obtaining  an  order  to  arrest  the  defendant  (x).     But  not  so      °' " 
countermanding  a  notice  of  trial  {y). 

An  order  staying  all  further  pro(;eodings  in  the  cause  "  until  the  Waiving 
further  order  of  the  Court,"  cannot  be  waived  by  a  notice  of  order. 
abandonment  of  such  order  from  the  defendant  (z). 

An  order  staying  proceedings  does  not  prevent  a  defendant  from 
moving  to  dismiss  the  action  for  want  of  prosecution  («)• 


Where  adverse 
claims,  &c. 

Publication  by 
order  of  Par- 
li.inient. 

Auditi 
querela. 

Solicitor  un- 
certificated. 
Actions 
against  com- 
panies. 

Executors  and 
administra- 
tors. 


On  bank- 
ruptcy. 


Action 

against  an  am- 
bassador. 
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(7)  Marsh  V.  Neivell,  1  Taunt.  109. 
Aud  see  Colombies  v.  Slim,  2  Chit. 
Rep.  G37. 

((•)  See  Hogkinson  v.  Iravcrs,  I 
D.  &  R.  409 ;  1  B.  &  C.  257,  where 
a  comiiiissiou  of  bankruptcy  issued 
ai?ainst  A.,  and  afterwards  a  joint 
corainissiou  against  A.  an  i  B.,  and 
the  assignees  under  the  rirst  com- 
missinn  brouglit  an  action  against 
C,  pending  which  there  Wiis  a 
petition  to  supersede  the  first  com- 
mission. 

(5)  And  see  Oiichterlony  v.  Gibson, 


G  So.  N.  R.  577  ;  5  M.  &  W.  579  ;  1 
D.  &L.  1. 

(t)   Wyntt  v.  Prebblc,  5  Dowl.  268. 

(/()  Murrai/  v.  Silver,  3  D.  &  L. 
2G ;  1  C.  B.  638  ;  11  L.  J.,  C.  P.  236. 

(r)  JInll  V.  Stanley,  6  M.  &  W.  396; 
8  Uowl.  344. 


(?/)  Mullins  V.  Ford,  2  B.  C.  19. 
Iz)    Wilson  \.  I'pjill,  i}  G.  B.  2ir). 


t 


(«)  La  Graiiye  v.  McAinlrext',  4 
Q.  B.  D.  210;  18  L.  J.,  '.^  B.  315: 
Gould  V.  Ticinc,  43  L.  J.,  Ch.  381; 
30  L.  T.  243  ;  22  W.  It.  ;J98:  Jackson 
V.  Jvimcy,  L.  R.,  1  Eq.  693. 
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TARTICULARS. 


PAGB 

1.  In  ordinary  Cases    38o 

2.  It;  particular  Cases 389 

(a)  lord  Campbell's  Act  . .  389 

(b)  Actions  for    Infringe- 

Kent  of  latent    , 390 

(c)  Actions  for  Infringement 

of  Copyright 392 


(d)  Of  Matters  in  Mitigation  of 
Damages  in  Actions  for 
libel,  iJ'C ggjj 

(e)  Notice  of  intention  to  r/lrc 

evidence  of  Apology  in  an 
Action  for  Difamiition. ,  393 


P.iET  V. 

Indorsement 
of,  ou  writ. 


Further  par- 
ticulars of 
claim  ir  Jorsed 
on  writ. 


In  pleadings 
or  ref  en-ed  to 
therein. 


Sect.  1.  Ill  ordinary  Cases, 

.    Particulars  of  qiaim-Indors€menf\-Th.Q  plaintiff  is  reouirorl  fn 
imlorse  on  his  writ  of  summons  "a  statement  of  the  natuTof   £ 
claim  made  or  of  the  relief  or  remedy  required  in  the  action  >'  S 
Forms  ot  indorsement  for  this  purpose  a'ro  provided  b    the  si  e': 

Pnrtho^''""' r^"!"'*  ^''\  T^  tfie  subject  is  treated  of  cL    V  "' 
Further  particulars  of  the  claim  indorsed  on  the  writ  \  •  Hi  i 
some  cases    be  ordered  at  the  defendant's  instance  aftc   .2, 
ance(c);  but  as  a  general  rule  where  the  indorscnioiit  on  K  t 
IS  not  siifficiont,  .a  statement  of  claim,  and  not  further  parti  uk 
should  be  applied  for  and  ordered  {d).  P-"nculuis, 

./',"^^'V'Jr"''^  '■'»  ^C  referred  to  in  the  Pleadings.l-By  I{.  of  S  C 
Ord.  A/ A',  r.  G,  ''  In  all  cases  in  which  the  party  pleading  id  os  oil 
anv  misrepresentation,  fraud,  breach  of  trust    lilfui  dSt  or 
undue  influence,  and  in  all  other  cases  in  which  particulars  my  b 
necessary  beyond  such  as  are  exemplified  in  the  forms  afo  Sd 
particulars  (with  dates  and  items  if  necessary)  shall  bo  stat  1  „  £ 
pleading;  provided  that,  if  the  paiiiculars  bo  of  debt,  cx,h 'ns"s  ,• 
damages,  and  exceed  three  folios,  the  fact  must  be  s.  state  M^il 

If  the  particulars  required  by  the  rule  are  not  given  in  the 
pleading  an  order  may  bo  obtained  compelling  the  party  to  ami 
his  pleading  (e).    In  some  cases  the  plaintiff  will  not  be  com- 


(a)  R.  of  S.  C.Ord.  II.  r.  1,  ante. 
p.  221.  ' 

(A)  App.  A.     See  Chit.  F.,  pp.  60 
et  seq. 

(c)  Cotton  V.  lloiismnii^  \V.  N.  ISTfi 
22  :  Jsarker  v.  //  uod,  Id.  5(i :  Goddvn 
V.  Corstcn,  6  C.  V.  D.  17;  49  L.  J., 


C-  P.  112,  particulars  of  credits. 

{d)  Schomberg  v.  /oebelli,  \V.  X 
18^6,  100.  See  Ord.  XIX.  r.  7,  post; 
p.  380.  ' 

('•)  SfligmaHH  V.  Younq,  W.  2s'. 
1884,  93  ;  Bitt.  Ch.  Cas.  lo4. 


^■>il»»» 


In  Ordinary  Cases. 
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pelled  to  give  the  particulars  required  by  the  rule  until  after  he  Chap.  XXXI. 

has  obtained  discovery  of  documoiits  (/).  


Particulars  of  statements  in  Pleadings,'] — Particulars  of  stato- 
ments  contained  in  the  ijloadings,  whether  claim,  defence,  or  set-otf 
or  counterclaim,  are  now  freciuontly  ordered  when  such  statements 
aro  uut  sufficiently  definite  or  explicit,  or  the  ^ileading  does  not  con- 
tain such  details  as  it  is  proper  that  the  other  party  should  know  in 
order  that  he  may  not  bo  taken  by  surprise  at  the  trial  ((/).  This 
course  is  very  convenient,  and  much  more  so  than  ordering  the 
amendment  of  the  pleading  itself  in  all  cases  where  all  that  is 
really  rcquiied  is  tho  details  of  facts  which,  for  the  sake  of  con- 
ciseness and  convenience,  are  stated  generally  and  collectively  in 
the  pleading  (</).  When,  however,  tho  pleading  is  itself  vague  or 
indofinite,  an  amendment  should,  it  ie  submitted,  bo  ordered,  and 
not  merely  particulars  (A). 

lu  an  action  for  slander  particulars  as  to  when,  where  and  to 
T\liom  the  words  were  spoken  have  been  I'ofused  (i) ;  but  thoy  have 
Ijeen  ordered  when  the  claim  was  that  tho  defendant  had  caused 
and  procured  the  words  to  bo  spoken  by  a  third  party  {k).  Tho 
plaintiff  may  be  ordered  to  give  particulars  of  items  witli  which  he 
credits  the  defendant  in  his  claim  (/).  A  defendant  may  bo  ordered 
to  give  particulars  under  his  defence,  set-oif  or  counterclaim  (m). 
Where,  m  an  action  for  libel,  t}io  defendant  pleads  a  general 
defence  of  justification,  ho  will  be  ordered  to  give  particulars  of 
the  facts  on  which  he  relics  («).  There  is  a  distinction,  with  regard 
to  ordering  particulars,  between  cases  which  aro  properly  common 
law  actions,  where  a  sum  of  money  is  claimed,  and  chancery 
actions,  where  an  account  is  asked,  and  in  which  full  particulars 
are  not  necessary  in  order  to  enable  the  defendant  to  frame  his 
defence,  and  iu  which  thoy  will  not  bo  ordered  (o). 

The  cases  as  to  particulars  under  tho  old  system  of  practice  and 
pleading  are  no  longer  binding  (;?),  but  as  they  are  still  occa- 
sionally referred  to  it  may  bo  useful  to  refer  briefly  to  somo  of 
them.  Thus,  in  covenant  for  not  repairing,  &c.,  an  order  was 
made  for  a  particular  of  tho  non-repairs,  &c.  {q).  So,  in  an 
action  by  vendee  against  vendor,  where  it  was  stated  in  the  de- 
claration that  tho  abstract  of  title  delivered  was  ' '  insufficient, 


Of  claim,  &c. 
stated  in 
pleadings. 


Of  slander. 

Of  credits. 
Of  defence. 


(/)  White  V.  Ahrens  (C.  A.),  26 
Ch.  D.  717';  32\V.  E.  f>l9. 

{g)  See  The  Kori/,  7  P.  D.  117,  per 
Lord  Coleridge,  C.  J.,  at  p.  120,  per 
Brett,  L.  J.,  at  p.  121 :  S.  C,  61 
L.J.,  P.  73. 

(/i)  See  per  Ihanuvell,  L.  J., 
mil'tps  V.  rhillips,  \  Q.  B.  D.  at 
p.  130 ;  39  L.  T.  at  p.  557. 

(i)  VecQitaui, 3. ,llestell-v. steward, 
W.  N.  1881,  231  ;  per  iJoimaii,  J., 
Winijard  v.  Cox,  W.  N.  1876,  106. 

(4)  Ihadbuni  v.  Cooper,  12  Q.  B. 
D.94;  32\V.  H.  11. 

(/)  Goddsn  V.  Corsten,  5  C.  P.  D. 
17;  49L.  J.,  C.  P.  112. 


(Hi)  Per  Lush,  J.,  W.  N.   1875,       189;  25  L.  J.,  Ex.  241. 


220. 


Under  former 
practice. 


(«)  Stainbank  v.  Beckett,  W.  N. 
1879,   203,  C.  A.    See  post,  p.  384, 

(0)  AHgustinus  v.  Nerinckx,  16 
Ch.  D.  13 ;  43  L.  T.  453 ;  29  W.  K. 
225,  C.  A.  In  tho  Probate  Division 
particulars  of  acts  of  undue  influence 
{Lord  Sdlisb/iri/  v.  iS'uqcnt,  9  P.  D. 
23;  53  L.  J.,  P.  23),  ami  of  unsound 
mind  {llawkimnn  v.  Jlariniiffham, 
9  P.  D.  02;  63  L.  J.,  P.  32),  have 
been  refused. 

(;>)  See  per  Lord  Coleridge,  C.  J., 
Godden  V.  Corsten,  5  C.  P.  D.  atp.  18. 

(7)  Nuwter  V.  llitchcoek,  5  Dowl. 
(21.     Sr;e  Jones  v.   Lev,   i  II.   &;  N. 
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Particulars, 

(lefcctivo,  ami  objcctioiiaLlo,"  tho  Court  obliged  tlio  plaintilY  to 
give  a  imrticular  of  all  objections  to  tho  abstract  aiisin--  „„„,, 
matters  of  fact,  but  not  of  objections  in  point  of  law(c).  ''so  „, 
an  action  by  vendee  against  the  auctioneer  to  recover  batkiii. 
deposit,  because  tho  conditions  of  tho  salo  liad  not  been  coinii'i,.,! 
with,  tho  defendant  might,  if  necessary,  have  a  particular  of  tlin 
matters  of  fact  on  which  the  idaintitY  sought  to  rely(s\  tli(iii'>h 
not  of  objections  on  points  of  law(0.     ^o,  in  an  action  a-'aii^t 
a  clerk  by  his  former  master  for  enticing  away  plaintiff's  custdiiieis 
contrary  to  an  agreement,  tho  declaration  naming  two  of  thd.C. 
custom(>rs,  but  also  stating  that  there  wore  divers  others,  withoiit 
naming  them,  I'aitmvi,  J.,  on  an  affidavit  that  tho  defendant  woulil 
bo  prejudiced  in  his  defence,  and  might  bo  taken  by  surprise  at  tlic 
trial,  unless  tho  names  of  tho  other  customers  were  given,  nia'di^  .in 
order  on  plaintiff  to  give  their  names,  and  gavo  defendaiit  time  t(j 
plead  after  the  delivery  of  tlio  particulars  (»).     In  an  action  i„r 
tho  breach  of  a  warranty  of  a  horse,  tho  Court  refused  an  order  for 
particulars  of  tho  unsoundness  complained  of  (a;).     iJut  wherever 
tho  particulars  of  tho  cause  of  action  were  fully  spociiicd  in  tlio  de 
claration,  any  further  particulars  would  not' bo  granted  fv^     Jn 
actions  of  trespass,  trover,  or  case,  the  defendant  could  n'ota^  a 
matter  of  course  obtain  an  order  for  particulars  of  demand,    lint 
under  circumstances,  a  Judge  would  even  in  theso  actions  "cnmii(4 
a  delivery  of  particulars,  if  an  affidavit  were  produced,  cloar'y 
showing  that  tho  defendant  did  not  know  for  what  the  plai'utilf  was 
proceeding  (x),  and  other  special  grounds  and  circumstances  showiiio. 
that  it  was  necessary  tho  defendant  should  have  some  moio  specific 
information  than  was  disclosed  by  the  declaration  («).     Thus  in  an 
action  against  the  sheriff  for  an  escape,  tho  plaintitt'  might  bo  com- 
pelled to  give  a  i)aiticular  of  tho  time  and  place  of  the  escaiip(7.^ 
In  an  indictment  for  a  nuisance  against  members  of  a  gasroiniiuiiv' 
for  throwing  poisonous  matter  into  tho  Thames,  and  sinking  l)ar"(V 
and  making  erections  in  the  river,  the  Court  ordered  tho  i)rosecutor 
to  give  particulars  of  tho  nuisance  intended  to  be  proved  (t). 


(r)  Colktt  v.  Thompson,  3  B.  &  P. 
246. 

(«)  flquire  v.  Todd,  1  Camp.  293. 

(/)  Jitibcrls  V.  liuwlands,  3  M.  & 
W.  543 ;  C  Dowl.  553. 

(m)  Slaplcton  v.  J)ern;/,  Q.  B.  8th 
Dec.  1838,  coram  J'dt/isoii,  J.,  at 
chambers.  See  11  Price,  19.  But 
see  Ga/e  v.  JUrd,  8  East,  80 :  Jtrta/- 
Uck  V.  llavkcs,  1  M.  &  W.  573: 
Stannard  v.  ['//il/ionie,  3  Bing.  N.  C. 
32C;  3  Scott,  771. 

(j)  J'!//ie  V.  Stephen,  6  M.  &  W. 
813;  8  Dowl.  771. 

( I/)  Ilrookc  V.  Farlar,  3  Bing.  N. 
C.  '291  ;  6  Dowl.  361 :  J)<iives  v. 
Anstruther,  5  Dowl.  736 ;  2  M.  &  W. 
817. 

(c)  SiuUi»g  V.  Channcll,  5  Dowl. 
80:  cp.  Thompson  v.  Birkkii,  47 
L.  T.  700  ;  31  W.  li.  230. 

(fl)  lloirock  V.  Lcdiard,  10  M.  & 
"W.  677 ;  2  Dowl.,  N.  S.  277  :  Lwk  v. 


Ilandleij,  4  E.x.  486.  See  Knrbi  v 
Unnth,  12  Ir.  Com.  Law  Ikp.  Aim' 
XXXV.  Q.  B.,  where  iu  im  action  of 
sluuder  it  was  ordered  lliat  tlic  plain- 
tifif  sliould  furnish  a  stuteiuent  of  tliu 
occasions  on  which  tho  words  were 
spokeu. 

^  {b)  Webster  v.  Jones,  7  D.  et  R. 
774:  DarU  v.  Chauman,  1  X.  \-  V 
699 ;  0  A.  &  E.  767: 

(r)  Uex  V.  Cnrwnod,  6  \.  &  M. 
309.  In  an  action  for  nialirious  pro- 
secution, alleginjT,  as  special  claniaijc, 
that  divers  pereou.s,  iianuMl  in  tlio 
declaration,  had  left  off  dealing  with 
the  plaintiff,  Cn/tnuin,  J.,  on  sum- 
mons, ordered  tho  i)laintiiV  to  give 
the  addresses  of  tlie  persons  named 
within  a  week,  or  that,  in  default 
thereof,  the  names  of  those  w.hosu 
addresses  were  not  pivcii  should  be 
struck  out  of  the  declaration,  l-tlt 
V.  Rosling,  6  April,  1839,  at  chainlors, 


At  tuhat  Time  ftrul  how  ohtained. 


383 


In  au  action  for  tort  for  an  injury  to  the  person  by  careless  driving  Chap.  XXXI. 

piirtii  ulars  \yoro  ovdcrod  as  to  the  naturo  and  extent  of  the  injuries    

or  ot'  tho  claim  for  C()in]>ouHation,  on  an  allidavit  hdiowing  rcasonablo 
ground  for  tho  application  {<J). 

To  iui  action  f()r  calls  coninicnccd  by  a  joint-stock  insurance 
eomimiy,  and  continued  by  the  ollicial  manager  under  the  "Winding- 
up  Acts,  tlie  defend.mt  pleaded  that  ho  was  induced  to  become  tlio 
holder  of  tho  .shares  by  tlie  fraud  of  the  company,  and  that  on  notice 
of  tho  fraud  ho  had  re]uidiated  and  disclaimed  the  shares.  Upon 
atfiilavits  of  tho  ollicial  manager  and  secretary  of  tho  company  that 
they  had  no  knowledge  of  any  fraud,  or  of  any  act  or  cireumstanco 
to  justify  the  plea  or  tho  allegation  of  repudiation,  the  Court 
ordered  the  defendant  to  give  particulars  in  writing  of  the  acts  of 
fraud  relied  upon,  and  of  the  acts  constituting  the  re])udiation  and 
disclaimer ((•).  In  an  action  on  a  life-policy,  a  condition  of  Mhich 
^•as  that  tho  person  M'hoso  life  was  insured  had  not  been  alllicted 
mtli  certain  specified  disorders  or  any  other  comi)laint,  the  dofon- 
daiits  iileaded  that  tho  assured,  at,  the  time  of  tho  policy,  had 
symptoms  of  disease  of  tho  stomach  :  it  was  held  that  tho  defen- 
dants must  deliver  particulars  nnder  this  plea  (/). 

So,  in  an  action  for  libel  whore  tlio  defendant  pleaded  generally 
that  the  words  wore  true,  particulars  of  tho  facts  and  matters  on 
vhich  ho  relied  in  justification  were  ordered  (y).  So,  also,  in  an 
action  for  slander  of  title  (/().  So  particulars  were  ordered  of  a 
plea  of  exoneration  and  discharge  (»'). 

At  whit  Time,  and  how  ohtained— On  ivhd  Terms,  if-c.  (/■■).]— It  is  At  what  time, 
discretionary  with  the  master  to  make  an  order  at  any  time  before  "»'l  how  ob- 
the  trial  (/,■).     liut  in  general  an  ajiplieation  for  particulars  of  the  taiued. 
plaintiit's  claim  will   bo   refused   after   del'enco   delivered,  unless 
under  special  circumstances.     The  mode  of  obtaining  the  particulars 
is,  hi/  iitkiufi  out  a  summons  (/)  fur  that  purpose,  and  olitainin;/  an  ordi  r 
thmon.    The  application  should  in   general   bo  included   in   the 
summons  for  directions  {see  ante,  p.  ;5;io). 

In  some  cases  an  affidavit  may  bo  required  in  support  of  tho 
application  (k).  Thus  in  an  action  for  seduction  of  tlio  plaintiff's 
dauj;htcr,  particulars  of  times  and  places  wore  refused  unless  the 
defendant  would  make  an  affidavit  denying  tho  seduction  (k).     If 
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Sec  note  (»),  supra.  It  may  bo  u.sc- 
ful  to  olisorvo,  tluit  flie  fact  lliat  tlie 
party  may  obtain,  or  oven  lius  ob- 
tainwl,  liy  interrogatories  tlie  same 
infonuiition  as  he  seeks  to  obtain  by 
particuhirs,  is  no  answer  to  the  aji- 
plication  for  the  latter,  since  the 
answer  to  the  interrogatories  does 
not  bind  the  party  at  the  trial  as 
the  particulars  do. 

[(I)  ll'irks  V,  Mnnianwrn,  '27  I'.  tT., 
Ex.411):  A'.  V.  Fhurr,  7  Dow!.  tiC). 
ice  Brdirn  y,  Oriat  H'talmi  Jl.  Co., 
26  L.  T.  ;m  :  20  W.  K.  lib 5,  Ex. 

(r)  M'VrrujIit  v.  Stnriis,  1  H.  & 
C.4.J4;  ,'il  h.  J.,  Ex.  -l.j.i. 

(_/■)  Miirfliiill  V.  Thf  Eiiippror  Life 
Aisimnicc  fiucitti/,  L.  R.,  1  Q,  B.  36  ; 


33  L.  J..  Q.  B.  89. 

(.'/)  J()ii(.<!  V.  Ihu-ifke,  L.  R.,  5 
V.  P.  3-i.  See  S/iniihtiiik  v.  Jhrkitt, 
W.  N.  1879,  203.  C.  A.  :  Cutnnud 
AKunnuicf  Vvrp.  (I.iiiiittd)  v.  J'rn.s/ier, 
W.  X  1870,  oi);  Bitt.  No.  celxxii: 
Gour'iii  V.  ITnnsnIl,  L.  K.,  8  C.  P. 
302  :  Itcstill  V.  .Steward,  W.  N.  1875, 
219. 

{/<)  mm  V.  Jfci/J.  L.  B.,  4  Q.  B. 
213. 

(i)  CnoDibe  v.  S/cp/icnson,  31  L.  T. 
58.) ;  23  \V.  R.  137,  Q.  B. 

(k)  ThnmpsoH  y.  Jiirkley,  47  L.  T. 
700;  .11  W   K.  230. 

(/)  See  form  of  summons.  Chit. 
Fonns,  p.  217. 
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Particulars. 


Part  V. 


Time  for 

Jiloniliiig  after 
lelivery. 


Terras  im- 
posed. 


As  to  order  for 
staj'ing  pro- 
ceedings. 


As  against 
defendant. 


in  the  action  he  stayed  («). '' "" ""'"  J" "'■'''■" mus 

tho  ordor  otliorw.so  provides,  l.avo  tho  name  1  ™h  „  '/  ?  f 
pleadnn,a,t.r  the  Minry  of  the  particnlars  that  ho  L  .'t  tt 
rotuni  ot  tho  summons.     S.ivo  us  in  this  nilo  nrnvi.ln^  ,^ 

for  p:u.ticuhu.   shdl  not,    xml^  ^l^.o  l^J  ^''X  ^o' Ko;;!? 

liio  terms  taking  short  notice  of  tral  if  nocossarv  will  c,.,  I' 
bo  imposed  on  the  defendant  by  tlio  onler  unt^s  hoti  '  of  TlS 
caso  requires  that  such  term  bo  dis,,enscd  with.  So  e  in  t 
master  will  impose  other  terms  on  the  defendant.  Eve  houS 
tho  defendant  may  have  ha.l  particuLars  delivered  to  hi  n  W 
action,  stil  tlie  mast,^r  may  mako  i.hiintift'  ro-dolivor  i  .  ,  ? 
ticuhirs  ot  demand  m  tho  action  (w).  """vui  n  a.s  par- 

Tlio  order  for  deliverv  of  particulars  hv  tho  T^l„;„f,-«!  • 
directs  that  all  proceediii.s  Jiall  be^Sj^  ilSil^hey  ^o^degJ^S 
In  such  a  caso  tlie  ],laintiif  cannot  take  any  proceedi    °s    f , ,  f i 

Botoro  tho  Judicature  Acts,  under  tho  usual  onlor  tl.e    i    ,h  ■  i 
could  not  sign  .ludgmont  of  nonpros,  though  tho  plaint  ncl' 
or  n,fuscd  tho  dehvery  of  tho  particulars  ;°noithe  •  wo  ,>  ■ ,  ' 

01  Judgo  give  him    iberty  to  sign  such  a  judgment  (,,         ",l        ' 
although  the  ordor  du'ected  the  particulars  to  bo  deli v( 
specihed  time  (.) ;  but  under  tho  'present  practice  it  ts  be™  h  ill 
that  an  order  staying  proceedings  does  not  preclude  the  dScu.l  n 
from  applying  to  have  tho  action  dismisso.l  for  wan    of    ,       p" 
tiou(.)      It  seems  that  a  defendant  who  has  obtained  an  ..r    ■    / 
parhculars  of  the  plaintitrs  demand,  with  a  st^Tof  p    c      ij" 
until  thoy  are  delivered,  inii-  wa  vo  thodelivorvof  mid,  n    +;,    i  " 
and  plead  or  demur  to  tho  staU.nent  of  claim  (5)  P'^^'^"!'^''-*- 

As  against  the  defendant  tho  usual  form  of  order  is  that  nnlo  . 
tho  particulars  bo  aohvered  within  a  stated  timo,  L  bo      ^dmS 


(ill)  See  form,  Chit.  Forms,  i).  218 
(ii)  See  James  v.  Chi'd,  2  C.  &  J 
252;  2Tyr.312;  1  Dowl.  310. 

aS"^   'r'yf?",7-  ^""^'  1  Chit.  Rep. 
647:   Jeddhell  v.  ,  4  Taunt. 

ip)  f>t-  Ifunlaire  v.  liynm,  4  B.  & 
C.  970  :  (llnvd-  V.  Wat  more,  t)  B  & 
C  709;  8  D.  &  R.  G07:  Wikon  v. 
Jtunt,  1  Chit.  Rep.  G47:  Cane  v. 
Npiuh-s,  7 Dowl.  27.  And  sue  Khbi/  v. 
iSiwwdi'ii.  i  Dowl.  191 :  Due  d.  Jiuberts 
v.Jioe,  i;iM.  \:  W.  C91. 

(7)  JliD-i/enn  V.  iSirriifiie,  7  B.  &  C. 
iS') :  iiomern  v.  Kiny,1  D.  &  R.  12.5. 


See  Jo^;m  v.  Saunders,  5  D.  &  L.  49, 

,  (0  '^i^'ton  V.  Clarh;  8  Biiic.  ICi  • 
1  M.&Sc.  271;  1  Do'wl.  2.-,l?.  See 
Dumsday  v.  Jluqhes,  2  Sc.  077 

«V?^-P/^^"/  48L.J.,Q.B.;il.5: 

(0  Maunder  v.  Vottett,  3  C.  B.  i)54 
heo  Johns  v.  Saunders,  2  C  B  "O' 
I'leh-ns  V.  Coj;  (i  Dowl.  Cm;  4  m' 
A:  \\  .  ()/  See  Jlarden  v.  llarbotiriL 
I  Dowl.  .j46.  ' 

T>  ^'ll     ^V,",^"    ^-  ^"'l''''^     ^^    J'-  J'.  ^■ 

i.i.j  :  IbbeU  V.  Leaver,  lo  Al.  &  \V. 
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Form  of  Particulars, 

Form  of  (/•).]— Tho  particulars  must  bo  explicit,  aud  should  in 
peueial  specify  items,  diitos  and  amoi  aU,  othorwiso  tho  party  may 
beonlt'rcd  to  givo  t'urtlior  and  buttisr  jiarticulurfi.  Each  party  is 
CDtitled  to  such  ])artic>dars  as  will  ^'ivo  hita  that  inl'ormatiou 
which  a  reasonable  man  should  rciiuiro  respecting  thu  matters 
which  ho  is  called  upon  to  answer  (.c).  What  is  such  information 
must  depend  upon  circumstances  (//).  Where  the  action  is  brought 
agiiiust  a  person  only  constructively  liable,  as  a  managing  com- 
mittocnian  of  a  railway  company,  tho  particulars  should  bo  more 
explicit  than  in  ordinary  cases  (.:}.  Particulars  as  general  as  tho 
statement  of  claim  would  ])robably  be  deemed  a  contemjit  of  the 
onler,  and  might  subject  tho  solicitor  to  costs  (f/).  There  is  no 
objection,  when  an  account  has  been  already  delivered,  to  refer  to 
it  1,'enerally  in  tho  particulars,  without  re-siating  tho  items  of  it; 
but  tliis  may  imi>ose  on  the  plaintiit'  tho  proof  at  the  trial  of  such 
delivery  {h).  Where  tho  action  is  for  a  balance  of  account,  the 
particulars  should  state  what  tlie  balance  is  (c).  Where,  in  an 
action  for  an  esca])(',  the  plaintiff,  loing  ordered  to  give  particulars 
as  to  time,  &c.,  alleged  in  tho  jiarticulars  tho  escape  as  having 
taken  jilace  between  the  lotli  of  ^[ay  and  tho  1st  of  November,  the 
Court  ordered  a  better  particular  ((/).  In  covenant  by  tho  assignee 
of  lessor  against  the  lessee  for  not  repairing,  where  the  particulars 
merely  stated  tho  covenants  alleged  to  have  been  broken,  the  Court, 
distinguishing  between  an  ejectment  for  ii  forfeiture  and  an  action 
of  covenant,  considen'd  that,  as  the  defendant  had  been  in  possession 
from  u  period  anterior  to  tho  assignment,  he  must  know  better  than 
the  pbiintitT  what  the  br'^aches  wore,  and  therefore  refused  better 
particulars  {e).  As  to  the  plaintiff  being  eonhned  in  his  proof  at 
the  trial  by  the  particulars  delivered,  see  jiost,  p.  ,'580. 

Thu  plaintitt'  will  not,  in  general,  bo  compelled  to  givo  any  part 
of  the  credit  sid(>  of  tho  account  (/').  But  it  will  be  advisable  for 
him  in  most  cases  to  do  so  in  the  case  of  ])ayments  on  acccmnt,  in 
order  to  save  expense  (,»/).  If  the  plaintitt'  do  givo  tho  credit  side  of 
the  account,  or  credit  for  payments,  the  Court  will  compel  him  to 
give  tho  items  of  the  credit  side,  or  payments  for  which  such  credit 
has  been  given  (A). 

Tho  jiarticulars  should  be  intituled  in  the  Court  and  action,  and 
signed  in  the  name  of  tho  solicitor  delivering  them,  and  it  should  ap- 
pear that  they  are  delivered  under  tho  order  directing  their  delivery. 


96a 

Chap.  XXXI. 

Form  of  par- 
ticulars. 

They  must  bo 
explicit. 


i'l 


ill  !  iM 


Need  not  state 
credit  side  of 
account. 


Should  bo  in- 
tituled in  the 
cause. 


1 

i'' 

1 1 


0)  See  Chit.  Forms,  p.  219. 

(/)  Cp.  per  cur.,  m  Iteunie  v. 
Bmflml,  15  M.  &.  W.  78  ;  3  D.  &  L. 
4M ; '15 L.  J.,  Ex.  78:  Birkcliij  v.  Ve 
Vere,  4  I).  &  L.  97. 

('/)  Cp.  Archbutt  v.  J'l-Hiwlt,  1  D. 
&  L.  ;il8:  J!m->ictt  v.  Jhi(c/i.  9  Car. 
kl>.  620 :  lIii/yiNs  v.  L'i/t,  3  D.  &  L. 
•170;  1.')  L.  J.,  Ex.  77:  Baynltm  v. 
Hakhli,  17  C.  D.  383. 

(:)  C]).  Vrkhard  v.  Nelson,  16  M. 
&  W.  772. 

{«)  See  Brown  v.  Watts,  1  Taunt. 
353. 

_(4)  Hiitfhctt  V.  Marshall,  Peake, 
172 ;  1  Wijrhtw.  71.  See  James  v. 
fhUil,  2  C.  &  J.  252 ;  2  Tyr.  312 ; 

r,  A,  v. -VOL.  I. 


1  Dowl.  310. 

(c)  Mitchell  V.  Wriyht,  1  Esp.  279. 
_((/)  1l'e/)ster  v.  Jones,  7  I>.  &  E. 
774.  And  see  iJavks  v.  Chairman,  6 
A.  &  E.  707. 

(«)  iSowter  V.  Hitchcock,  5  Dowl. 
724. 

(./')  Peiiprasc  v.  Crease,  1  M.  &\V. 
3C  :  Ilanda/l  v.  Ike!/,  4  Dowl.  682 : 
per  J'ntte.io)!,  J. .in  Smith  y. Elilriili/e, 
4  A.  &  E.  04 ;  .')  X.  &  P.  408 :  Beeehey 
V.  HaiiDier,  OJm.  640,  B.  C. :  Fiissey 
v.  Gordon,  13  C.  U.  847. 

id')  Cf.  P..  13.  T.  T.  18,53. 

(//)  Oiidden  v.  Corstcii,  5  C.  P.  D. 
17;  49L.  J.,  C.  P.  112. 
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Part  V. 


Amendment 
of. 


Further  and 
better  par- 
ticulars. 


Particulan, 

Amfin(lmp),t  (>/".] — If  tho  partieiiluiM  bo  inwn-oct,  the  iiliitififi' 
cauiKit  euro  tho  dot'ocl  by  dolivoi ing  Irvsli  jMiiticularH,  or  otlK  iwi-,. 
without  an  order,  or  by  ronsoiit(i').  liut  ho  may  pouoiully  (,lit;i;ii 
such  ordi  I  to  amend  thom  on  payment  of  costs,  and  suili  utiicr 
terms  as  tho  justi(  ii  of  tho  cnso  muy  require  (/,•).  Wlicrc  (lio 
^hiiiitiff,  by  mistake,  gave  credit  to  tho  dol'endant  in  tho  i)nrti(ulnis 
for  a  sum  of  money,  he  was  allowed  to  aiuon<l  them  by  ntrikin','  (uit 
tho  credit  so  •riven ;/).  An  amendment  nas  been  allowed  altrr  tlio 
reference  by  consent  of  a  cause  (m),  and  lifter  tho  return  dt  ^i 
commission  issued  to  examine  witnesses  abropd()/).  Tho  (.'iiuit!i 
have  also  allowed  nn  amendment  after  verdict,  and  granted  a  luw 
trial  on  payment  of  costs,  where  tho  particulars  were  defective 'n\ 
In  one  caso  an  amendment  was  allowed  upon  terms  after  jud^^'iiicW 
and  after  tho  same  had  been  satisfied  by  payment  (ji). 

Further  and  better  Pa rticu/urs.']— By  Jl.  of  S.  C,  On?.  XLX.  r.  7, 
"A  further  and  better  statement  of  tho  nature  of  tlio  cliiiiii"(;r 
defence,  or  further  and  better  particulars  of  any  matter  statwl  in 
any  pleading,  notice,  or  written  proceedinp;  requiiing  particulars, 
may  in  all  cases  be  ordered,  upon  such  terms,  as  to  co.sts  uiij 
otherwise,  as  may  be  just." 

If  tho  particulars  'bo  not  sufficirully  explicit,  the  jiarty  wlio 
obtained  tho  first  order  may  obtain  an  order  for  further  ami  hdkr 
particulara  (7).  Tho  application  for  such  an  order  should  l)c  maflo 
within  a  reasonable  time  {r).  If  tho  particulars  delivered  in  fho 
action  refer  to  a  bill  containing  full  particulars  deliveicd  butdio 
the  action  was  brought,  tlie  master  will  sometimes  dismiss  tho 
summons  upon  tho  plaintiff  consenting  to  admit  that  a  bill  jirodiuv,! 
is  tho  bill  referred  to  in  the  particulars.  The  plaintiff's  solicitnr  in 
such  a  case  usually  puts  his  initials  to  or  otherwise  marks  tiie  liiU, 
in  order  that  it  may  be  identified  at  tho  trial. 


"th'e     ■  -^^'"''^  "-^ Purti'ciiJnrs  on  the  PIendii,(/a  and  Endenee  («).]--  The  par- 
lud    ticiiliirs  are  not  to  be  considered  as  incorporated  in  the  plea(linj,-s. 


Effect  of  par- 
ticulars on  tli( 

pleadings  and     -kt       i     ^1        ..  ,      .  ■•  j 

evidence.  Nor  do  they  form  any  part  of,  nor  can  they  have  the  effect  of  a 


(i)  Jlroini  V.  Il'afh;  1  Tiumt.  y>3  : 
JoiHs  V.  I'otvhr,  4  Dowl.  332 :  J'ro- 
maiit  V.  Ashkii,  22  L.  J.,  Q.  B.  237. 

{k)  See  Ord.  XXVIII.  r.  12,  post, 
Ch. XLII.  (,'p. Stuplen V. Ilol<Uuortli, 
6  Dowl.  714 ;  6  Sc.  605 ;  4  IJiug.  N.  C. 
717:  Collins  v.  Aaron,  4  Bing.  N.  C. 
233. 

(/)  FrestoH  V.  Whitehart,  5  Dowl. 
720. 

(;h)  niiiiit  V.  Cook;  5  Sc.  N.  I?.  233; 
2  Dowl.,  N.  S.  8'J:  Joms\.  Coirei/, 
8  Sc.  0I.5 ;  6  Bing.  N.  S.  247.  Biit 
see  Morf/an  v.  Tartc,  11  Ex.  82. 

(«)  Claparcde  ^'  Co.  v.  Commercial 
Union  Asaociation  (C.  A.),  32  W.  E. 
362. 

(0)  Ilolland  V.  Hopkins.  2  B.  &  P. 
243:  Bnckon  v.  i<mith,  I  A.  &  E. 


488:  Law  v.  Thompnan,  15  51.  «  W. 
541.  See  llodqson  v.  Htcers,  1  F.  iV 
F.  484. 

(;;)  Cannan  v.  llei/nohh,  25  L.  T., 
Q.  B.  177,  2V/,',  J.,dub. 

(7)  Tidd,  .589,  oi)9.  See  JlmM  v. 
7/  iitkis,  1  Camp.  09,  n.  :  Mil!u-o<t<l 
V.  Walter,  2  Tiuuit.  221;  Jlruini  \. 
Jfodffnoii,  4  Taunt.  IS'J:  J/iiii/ir  v. 
U'eh/i,  1  Stark.  224:  Jiiiio.^  v. 
Aiistriithcr,  5  Dowl.  738. 

(/■)  See  In-iiKj  v.  JSaka;  15  L.  J., 
Q.  B.  322. 

(.v)  Cf.  Jinoih  v.  Jloirard,  n  Dowl, 
438:  Fert/iiMin  v.  Mahon,  9  A.  &  K. 
245  ;  1  P.  &  D.  194.  And  s,,.  KImi. 
ham  (or  hhiyliam)  y.Iiubins,  oM.ilc 
W.  94 ;  7  Dowl.  352. 


l^fffd  of,  on  Phudinija  and  Evidtnce. 


387 


plenflinpr  (/).     Nor  cnii  they  bo  looked  at  witli  a  view  to  construo  Cuap.  XXXI. 

the  i)lwulin},'s  {ii).     Iho  tiliiintiit'  may  ajiplv  tliom  to  any  part  of  tho      

statt'iiioiit  ot  claim  to  which  thoy  aro  appliciil.lo  (,/•). 

At  tho  trial,  or  oxociition  of  a  writ  of  iiKinirv,  tho  plaintiff  will  Proof  conflucd 
bo  coutinod  m  lua  proof  by  tho  particulars  ilolivercd  ((/),  though  bv  the  parti- 
in  scimo  cases  an  aniondmcnt  will  bo  allowed.     ThuH,  in  an  action  *-'ulw'8- 
for  goods  s(dd  and  delivered,  tho  pluiiititt'  will  not  bo  allowed 
to  prove  a  sale  of    other  goods   than    thoso  mentioned  in  tho 
imrticuliirs,   unless   tho    judgo  at  tho    trial  allows    them  to    bo 
amended,  which  he  will  do  if  tho  justice  of  tho  case  reciuircs  it 
though  sometimes  lio  will  iraposo  terms  on   tho  plaintiff  on   so 
doing  (z).     Where  tho  particulars  stated  tho  demand  to   bo  for 
jjoodH  sold  and  delivered  to  tho  defendant,  tho  plaintiff  was  not 
allowi'd  to  ixwp  ovitlenco  of  goods  sold  by  tho  defendant  as  acont 
for  tho  plaintiff,  po  as  to  recover  tho  proceeds  (r/).     But  wlioro 
tho  defendant,  as  plaintilT's  agent,  had  goods  from  the  i)laintilf  for 

sale,  a  particular,  containing  merely  tho  item,  " tierces  of 

porter,  £ ,"  was  held  aj)i)licable  to  a  count  for  money  liad  and 

received  (/»).  So,  in  an  action  for  goods  sold  and  delivered,  whero 
the  iiarticnlar  was  for  goods  bargained  and  sold,  it  Mas  hold  tho 
jilaiiitilf  might  recover  (cV  Under  a  claim  "  for  work  ami  labour 
under  an  agreement,"  tho  plaintiff  inas  recover  for  extras  ((/). 
Disbursements  have  been  held  recoverat)lo  under  an  item  in  tho 
particulars  for  "  cash  advanced"  («■).  Whero  the  particular  was  of 
a  promissory  note  only,  and  when  tho  note  was  i)roduced  at  tho 
trial  It  was  found  to  bo  written  on  an  improper  stain  ji,  it  was  ruled 
that  tlie  plaintiif  could  not  recover  u])(in  a  count  for  tho  considera- 
tion of  it(/) ;  but,  under  such  a  particular,  after  proving  tho  noto 
at  tho  trial,  tho  plaintiif  might  recover  interest  on  it  (</).  So,  it 
Keenis,  tho  plaintiif  might  recover  on  an  account  stated' upon  tho 
items  set  forth  in  the  particulars,  though  the  particulars  do  not  ex- 
pressly refer  to  tho  account  stated (//).  Wh-iv  tho  particulars 
stated  tho  causo  of  action  to  bo  for  the  amount  of  stakes  deposited 
in  tho  defendant's  hands  by  tho  plaintiif  and  E.,  and  won  by  tho 
plaintitf  of  1{.,  tho  Court  held,  that  ho  could  not  recover  tho  amount 
of  his  own  stake,  on  proof  that  ho  had  redeuianded  it  from  tho 


I 


t    > 


(/)  See  Staples  v.  Holdswort/i,  4 
Brng.  X.  C.  717. 

(«)  Kiliiir  V.  liaihi/,  5  JI.  &  W. 
382,  per  Abiiujcr,  C.  B'. :  Dempntir  v. 
I'unell,  4  Sc.  N.  R.  30  ;  3  M.  &  G. 
315. 

{/)  Ritmll  V.  Bell,  10  M.  &  W. 
340. 

{,'/)  As  to  au  arbitrator  bring  con- 
fined by  the  particulars,  see  post, 
Ch.  XXXVI. 

(:)  As  to  umendments  at  tho  trial, 
sceaute,  p.  317,  aud  post,  Ch.  LXV. 

('()  Holland  v.  Jlopiin.i,  2  B.  &  B. 
2i;i;  3  Esp.  1C8  :  Muvurtlnj  v.  tinnth, 
8  Bine.  145. 

[b)  Hunter  v.  Welsh,  1  Stark. 
224.  Aud  see  Brown  v.  JUodgsoii,  4 
Tauut.  1«9. 


'1: 


(<•)  Best  V.  Eobinson,  Ex.  30  Mav 
184G :  BreckoH  v.  Smith,  1  A.  & 
488. 

((/)  Lines  v.  Bees,  1  Jur.  593.  Spo 
Harris  v.  M(,iitaninen/,  20  L.  J.,  C.  P. 
221 :  J.aw  v.  Thompson,  15  M.  &  W. 
511  :  Mayor  v.  Ward,  10  Jur.  796, 

((•)  Harrison  v.  Wood,  1  M.  &  Sc. 
530;  8Bing.  371. 

(/)  fl'aae  V.  Bea^lei/,  4  Esp.  7: 
Brown  v.  Watts,  1  Tauut.  353. 

(fl)  BlalcM.  Laivrenee,i  Es]).  147. 

(//)  Seo  Fisher  v.  Wainwrif/ht,  1 
M.  &  \V.  487 :  Roberts  v.  Els'ivorth. 
10  M.  &  W.  !!;■;:{ ;  2  Unwl.,  N.  S.  450; 
12  L.  J.,  Ex.  15:  Hedhi/  v.  lUiin- 
hrid(je,  2  G.  &  D.  483;  SQ.  B.  31(5. 
See  Ord.  XX.  r.  8,  ante,  p.  293. 
02 


tin ' 


3S8  Particulars, 

^■^"^  ^-  (1<  lendant  before  it  was  paid  ovor(i).  In  au  action  for  (lania^in;, 
soino  goods,  mid  not  i-.-dulivfiinj,'  otlu'rH,  tho  purticuliiiH  continiiPa 
articles  under  oacli  liwid,  iiiid  inentionod  oiio  ua  "  not  rodc^livcinl  " 
wliiih  was,  in  I'uct,  rwltdivorod,  hut  duniagod ;  it  wus  ht-ld  tJiat  thy 
pliiintill'  could  not  recover  in  respect  of  it  (A').  (So,  under  a  iru' 
ticular  for  noii-cultivatioii,  tlm  pluintitf  was  not  allowed  to  l'o  iiito 
evidonco  of  niis-cultivution  (/). 

As  the  ol)jeet,  however,  of  tliis  htrictuoss  is,  tliat  tho  oi.p.Nite 
party  may  know  what  will  bo  atteiniijcd  to  Ixt  jjroved  again-t  liim 
at  the  trial,  and  may  prepare  his     .  idenco  accordingly,  a  mi-tukf 
ill    tlio   jiarhculars,    either   as  to  tiie   dates   ,-i'  other' matter  not 
calculated  to  deceive  or  mislead  him,  will  not  bo  deemed  iiuitc- 
rial  (//();  und,  in  general,  a  liberal  con  .inicfioii  should  b(^  i.ut  iniou 
the  ].aiticiilaiN(„).     Thus,    un  error  in   the  duto  when  a  c^rt'iiu 
work  was  jjeilonned,   not  calculated  to  mislead,  was  held   to  1„. 
ininiaterial(<;).     So,    where  u   jiayiiieiit    made   on    account  of  tho 
defendant  to  A.  was  stated  in  thepartiinilars  to  havn  been  made  tu 
B.,  Lord  Kllcuhuruwilt   Hiid,   ho  should   hold  it  to  be  iinmatciiil 
unless  tho  defendant  would  make  adidavit  that  ho  was  milled  i,\' 
tbcni  ( ),).     ,So.  where  tho  action  was  for  money  had  and  received  to 
the  use  of  a  bankrupt,  and    the  iiarticiilars  for  money  hud  md 
received  "to   the   use  of  tho   plaintiIVs    as   assignees " '»)      ><o  a 
particular  in  which  tho  i.laintitVs  chiim  for  goods  s(dd  as  brewers 
will  not  prevent  their  recovering  for  goods  sold  as  spirit-deulersfrV 
feo,   in  an  action  for  goods  sold,  where  tho  particulars  were  for 
;' chalk,"  and  tho  proof  was  for  "caulk,"  tho  variance  was  hold 
immaterial  {s).     So,  wliero  in   debt  for  rent,  tho  plaintiff  in  his 
particulars  described  tho  promises  us  being  in  a  ditferent  inriKh 
from  that  in  whicJi  thev  were  really  situate,  tho  mistake  \\  as  held 
immaterial  (C).     80,    where  in   an  action  for  uso  and  occuiiatioii 
tho  particulars  stated  a  special  contract  to  jiay  40/.  for  six  months 
for  certain  pronuses,    Clfrid.j,:,  J.,  lield,  that"  tho  plaintiif  mi-ht 
ro'  oyer  on  an  implied  contract  to  jiay  rent  for  the  same  premises  L) 
So,  in  ejectment  to  recover  premises  forfeited  by  non-paymont  ()i' 
rent,  a  variance  between  the  amount  of  rent  proved  to  bo 'duo  und 
the  amount  demanded  in  tho  particulars,   was  held  not  to  bo 
material  (x).     Where  tho  particulars  were  on  an  account  stated 
"  as  appears  by  a  memorandum  under  tho  hand  of  the  defendant 
of  this  date,"  and  tho  memorandum  was  inadmissible  for  want  of 


(>■)  Barenport  v.  Davis,  1  M.  &  W. 
560.  And  see  Maiiini/  v.  Jlulliinis, 
14  M.  &\V'.  711  ;  15  L.  J.,  Ex.  idS: 
JlaritH  V.  Moiitgomcru,  20  L.  J.,  (3.  P. 
221.  ^        .  ' 

(/■)  Moss  V.  Smith,  1  So.  N.  R.  25; 
8  Uowl.  637  ;  1  M.  A:  O.  228. 

(/)  Jhe  V.  liromi,  2  Sc.  N.  H.  085. 

(w)  Lambi.th  v.  Jtojf,  I  M.  &  Sc. 
597;  8  Biiig.  411 :  Yukikj  v.  Fia/ifi; 
2  Dowl..  X.  S.  637;  4  M.  &  O.  815: 
('(tmpbi'll  V.  lluvtilt,  10  Q.  B.  258: 
U(ishll\.  Skaic,  19  L.  J.,  Q.  B.  275. 

{11)  J/iar/im  v.  Sttrikir,  2  Dowl., 
N.  S.  524:  10  M.  i:  W.  55;?. 

(0)  Milhcood  v.  ll'dltii;  2  Taunt. 
224:  l-'liiiiiiiij  v.  Vrisji,  5  Dowl.  454. 


Sec  rarsoiis  v.  IVilsoii,  4  Sc.  X.  R. 
1 ;  3  M.  &  O.  445. 

{/>)  Jhn/  V.  liown;  1  Caini).  Gi),  n. 
beo  lamhirth  v.  Jioff,  1  M.  A:  .So.  597; 
8Bing.  411. 

(7)  Titckir  V.  Borrow,  1  M.  &  M. 
137. 

{)•)  Inmbirth  v.  Jioff,  S  Biiifr.  411 ; 
1  M.  &  Sc.  597:  Laiv  v.  T/i<,iiipmi, 
1.)  M.  &  W.  642,  JILT  Alihrmt,  B. 

(.v)  Spnicer  v.  Jtatvn,  1  Gali;,  102. 

(0  iJavicis  v.  Eduurds,  3  M.  &  S. 
380. 

00  Kirkmun  v.  Jtn-is,  6  Dowl.  G78. 

('■)  Ttiiiit/  V.  Jtoudi/,  10  Moore, 
252 ;  3  Bing.  3. 


Ejfect  0)1  l'l((tiliiiija  mul  F.inliuce, 

aproimsRory  iioto  stiuiii),  it  was  hold,  tliat  tho  account  wtuted  might 
bo  provoil  by  otlior  cviilcnco  than  th<'  iiu'inoranchnn  (//). 

Also,  altliow^'li  tlu'  i)laintilV  is  confinod  in  his  \n'wi  to  tho  itoms 
coutuiiiiMl  ill  liis  i)aiti(iiiar.M,  yet  if  it  aiiiusir  honi  (h.'  (Id't  iidant's 
oviiii'iK'n  tliat  Iho  jilaiiitilV  is  oiititli'd  to  rocoviii'  for  items  ii'>t 
indiidcd  ill  tho  paiticidais,  h'  may  in  some  cuhos  recover  for  siu  h 
items  (?). 

Wlii'io,  tho  plaintit?  de  lured  uj,  ..>.  throo  bills  of  cxchnnso;  but 
soiifrht  by  his  particular  o  ii'covt'r  •  ■■■  tho  bill  set  out  in  tho  first 
e(Jtint  only,  it  was  hcddcr  th  'I,  ho  mij  it  givo  tho  othor  two  bills  in 
fvidciu'o  to  jirovo  a  c(dlatOi  it  '..lattw  .anioly  tho  partnership  of  tho 
(k't'i'iidants((/) ;  but  it  was  c  i,!,- .d  that  ho  could  not  give  thorn 
in  uvidonco  as  a  substantive  l.  .  ..ho  of  action  (A).  Thougii,  according 
to  a  nioro  recent  case,  ho  might  have  done  ho  )•  ul  tho  particulars 
stated  tliat  tho  plaintitV  would  rely  on  tho  wholo  or  any  part  of  tho 
declaration  (/<). 

As  to  amending  tho  particulars,  see  ante,  p.  ,380. 

Tho  jilaintitrs  ])articularH  of  demand  are  ovidonco  for  tho  do- 
fondant  of  tho  payments  credited  in  them  (c). 

No  proof  by  the  defendant  of  the  order  for,  or  delivery  of,  the 
particulars  of  dtniiand  is  riHiuisito  at  tho  trial,  when  they  have  boon 
doliverod  by  tho  plaintitV('/). 

As  to  tho  ofi'ect  of  tho  plaintiff  putting  in  tho  particulars  of  sot- 
off  as  his  ovidonco,  seo  Jiurkitt  v.  Jllanxliaril,  3  Ex.  89:  and  soo 
further  as  to  such  jiarticulars  being  evidence,  Millvr  v.  Johnson, 
2Esp.  (j()2:  Ilurrimiton  v.  M'Morris,  .3  Taunt.  229:  B  nek  master  y. 
Mkkkjvhn,  22  L.  J.,  Ex.  242. 

Sect.  2.  In  particular  Cases, 
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(a)  Under  Lord  CampheWa  Act  in  Action  for  Death  caused  by 
Negligence,  ttr. 

By  Lord  Campbell's  Act  (9  A   10  1'.   c.  93,  amended  by  stat. 
27  it'  28  V.  c.  9J),  a.  -i,  tho  plaintitt"  is  required  "together  with 


tho  declaration,  to  deliver  to  tho  defendant,  or  his  attorney,  a  full 
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(//)  Singleton  v.  Barrett,  2  C.  &  J. 
368. 

(:)  Iliirxt  V.  Watkis,  1  Camp.  68 ; 
accord,  per  I'arke,  B.,  in  I'islur  v. 
Waiiiwruiht,  1  M.  k  \V.  480.  Seo 
Holland  V.  Hopkins,  2  D.  &  P.  2i;i. 

(ff)  J>i(ncan  v.  Jlill,  2  B.  &  B.  GS2. 

(4)  Jiai/  V.  lisfier,  2  M.  &  W.  T22. 
Siu  i'wiptr  V.  Aiiwa,  2  C  &  r.  207. 
See  per  Taunton,  J.,  in  Breckon  v. 
Smith,  1  A.  &  E.  490. 


((■)  Kenyan  v.  Waqcs,  2  JI.  &  W. 
7G4  :  llari  v.  Middte'toii,  2  C.  >t  K.  9. 

(jl)  Seo  Ban/ton  v.  Briteliard,  4  D. 
&  L.  117,  where  the  further  ?iarticu- 
lar.s  only  were  annoxed  to  llu  record. 
As  to  tho  etVoet  of  the  Jefeudunt 
putting  in  the  particulars  of  demand 
as  his  evideuce,  see  Townson  v.  Jack- 
so,,,  2  D.  ic  L.  3CS) ;  13  M.  &  W.  374: 
Burkitt  v.  Blanahard,  3  Ex.  89. 
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particular  of  the  person  or  persons  for  and  on  whose  behalf  such 
■  action  shall  bo  brought,  and  of  the  nature  of  the  claim  in  respect 
of  which  damages  shall  be  sought  to  be  recovered."  See  Onl. 
XIX.  rr,  1,  4,  &c.  The  particulars  should  always  be  given  either 
in  the  statement  of  claim  itself  or  separately,  in  which  latter  case 
they  should  be  referred  to  in  the  pleading.  In  the  form  of  claim 
given  in  the  Appendix  to  the  R,  of  S.  C.  1883,  they  are  referrod  to 
as  delivered  therewith  (c).  It  would  bo  no  defence  to  the  action 
that  the  particulars  had  not  been  delivered  (/). 

See  further  as  to  actions  brought  under  this  Act,  post,  Ch.  XCVIl, 
"  Actions  hy  and  against  Executors  and  Administrators," 

{b)  In  Actions  for  Infringement  of  Patent. 

Particulars  are  required  in  this  case  by  "  The  Patents,  De.si»iis 
and  Trade  Marks  Act,  1883"  (4(5  &  47  V.  c.  57),  which  cumo  Tnto 
force  on  the  1st  January,  1884.  By  sect.  29  {<j)  of  that  statute,  it  is 
enacted  as  follows  :— 

"(1)  In  an  action  for  infringement  of  a  patent,  the  plaintiff 
must  deliver  with  his  statement  of  claim,  or  by  order  of  the  Court 
or  the  Judge,  at  any  subsequent  time,  particulars  of  the  broaches 
complained  of ; 

"  (2)  The  defendant  must  deliver  with  his  statement  of  defence 
or  by  order  of  the  Court  or  a  Judge,  at  any  subsequent  time,  par- 
ticulars of  any  objections  on  which  he  relies  in  support  thereof; 

"(3)  If  the  defendant  _  disputes  the  validity  of  the  patent,  the 
particulars  delivered  by  him  must  state  on  what  grounds  ho  disjmtes 
it,  and  if  one  of  those  grounds  is  want  of  novelty,  must  state 
the  time  and  place  of  the  previous  publication  or  user  alleged  by 
him(/(); 

"  (4)  At  the  hearing  no  evidence  shall,  except  by  leave  of  tlio 
Court  or  a  Judge,  bo  admitted  in  proof  of  any  alleged  iniringemeut 
or  objection  of  which  i)articular.s  are  not  so  (leliverod  ; 

"(u)  Particulars  delivered  may  bo  from  lime  to  time  amended, 
by  leave  of  the  Coiu't  or  a  Judge ; 

"  ((j)  On  taxation  of  costs  regard  shall  be  had  to  the  partieuhirs 
delivered  y  the  plaintiff  and  by  the  defendant ;  and  they  n!s])ec- 
tively  shall  not  bo  allowed  any  costs  in  respect  of  any  iwrtieiilur 
doIivc'"^d  by  them  unless  the  same  is  certified  by  tliu"  Court  or  a 
Judge  to  liavo  been  proven  or  to  have  b  !en  reasonable  and  proper, 
without  regard  to  the  general  costs  of  the  case," 

The  particulars  of  objections  delivered  by  the  defendant  eaiuiot 
go  beyond  the  defence  (/).  The  objections  aro  not  i>artof  tlm  nconl 
so  as  to  be  incorporated  with  the  issue  raised  (/i).     The  deleudant's 


(<■)  App.  C.  s.  G,  No.  4,  Chit.  F. 
p.  13t ;  i'onu  of  Particulars,  Id.  p. 
213. 

(/)  Murphy  v.  Logan,  10  Ir.  C.  L. 
n.  87. 

(a)  Cp.  the  repealed  statute,  15  & 
16  V.  c.  83,  8.  41. 

(/(;  iSeo  the  following  cases  de- 
ciilf.d  rill  f!io  rf'p!:i!<'il  Aft,  ."j  K:  (! 
\V.  4,  c.  83,  8.  5  :  linssill  v.  Leilnam, 
11  M.  &  W.  C17;  1  D.  &  L.  317: 


Bii/nois  V.  M<i('h;:ii:'u,  4  Bin;,'.  X.  f. 
127;  G  Dowl.  21o;  .)  Sc.  IID:  n„ilh 
V.  I'inoin,  10  II.  ic  \V.  G81;  Jl.  v. 
H'd/tnii,  2  liiiif,'.  9Gi):  Jl,i/l/,i/ v. 
lui:/lile;/,  1  D.  ic  L.  •jJ4  ;  8  Sc.  N.  H. 
372:  Joins  \.  //t;//(r,\Vul)st.  I'ut.Cas. 
.'544;  5  M.  &  G.  208;  (i  .Sc.  X.  1;.  2iiS. 

(/)  Macnamara  v.  Iluhe,  I  U.  i:  JI. 
471. 

(/.)  R.  V.  Mill,  10  C.  B.  379 ;  1  L. 
M.  icR  695;  20  L.  J.,  C.  I'.  lU. 


Ill  Actions  /or  In/rinyement  of  Patent 
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particulars  of  objections  in  support  of  his  pleas  in  an  action  for  Chap.  XXXI. 
the  infringement  of  a  patent  for  the  manufacture  of  candles,  after 
alleging  that  the  invention  was  not  now,  stated  that  it  had  been 
used  by  the  plaintiff  and  certain  other  persons  who  were  named, 
"and  by  candle-makers  generally  in  London  and  the  vicinity 
thereof:"  it  was  held,  that  this  was  a  sufficient  compliance  with 
the  former  section  (?).     It  seems,  that  if  the  defendant  oi^ccts  that 
the  patent  is  not  now,  he  should  specify  whether  ho  objects  to  the 
patent  gonorally  on  that  ground,  or  to  part  only,  and,  if  so,  to 
whiit  part(?ft).     An  objection  that  the  specification  docs  not  suffi- 
ciently describe  the  nature  of  the  invention,  and  tho  manner  in 
which  the  process  is  to  bo  performed,  it  seems,  is  sufficient  (it).    But 
an  objection,  that  tho  patentee  had  not  caused  any  specification  suffi- 
ciently describing  tho  nature  of  the  invention  to  bo  .  iiroUed,  is  not 
Bufficiently  precise  (o).     An  objection,  that  the  patent  was  obtained 
bv  fraud,  should  state  the  species  of  fraud  upo'.i  which  the  defen- 
dant intends  to  rely  (p).    Where  prior  user  is  rehed  on,  the  plaintiff 
is  entitled  to  particulars  of  the  names  and  addresses  of  the  persons 
by  whom  and  of  tlio  places  where  such  prior  user  took  place  (f/)-    y 
the  particulars  of  objections  be  not  sufficiently  specific,  tho  plaintiff  s 
course  is  to  applv  to  a  master  for  an  order  for  tho  delivery  of  more 
spmfic  particulaVs  (r) :  but,  if  he  omit  to  do  so,  he  cannot  object 
to  their  generality  at  the  trial :  the  only  (piestion  then  is,  whether 
the  piU'ticulars  are  sufficiently  large  to  include  tho  objections  relied 

°"on'  tho  hearing  before  the  Court,  -nathoiit  a  jury,  of  a  suit  to 
cstiiblish  the  validity  of  a  patent,  when  the  patent  was  impeached 
ou  tho  ground  of  want  of  novelty  and  prior  use  of  tho  invention, 
r<we-Wood,  V.-C,  refused  to  allow  the  defendant  to  introduce  ovi- 
ilcnco  of  prior  use  not  disclosed  in  the  particulars,  although  such 
evidence  had  onh-  come  to  his  knowledge  since  they  were  de- 
livered (0-  The  >!  fondant  might,  however,  in  such  a  case  obtain 
leave  to  amend  uls  particulars  (<).  Where  tho  defendant  was 
ordered  to  give  tho  names  and  dates  of  previous  specifications  of 
the  i)laintiif,  an<l  he  gave  particulars  generally  of  all  plaintiff  s 
specifications  between  1810  and  18  JO,  it  was  held  that  this  was  not 
a  compliance  with  the  order,  and  that  evidence  of  a  particular  speci- 
fication of  tho  plaintiff's  of  1840  was  properly  excluded,  the  order 


(!)  rohiierv.  JTnffst/ifo,  9  Ex.  494; 
'M  L.  J.,  Ex.  295.  Seo  I'almcr  v. 
Coniur,  9  Ex.  2:il  ;  23  L.  J.,  Ex.  32, 
whore  iiov  I'arke,  B.,  "  it  would  bo 
butter  tbat  jiartienbirs  of  this  kind 
(ihnuUl  iu  future  stnto  tbat  Messrs.  A. 
&  D.  (it  London,  instead  of  rt/  London, 
used  tbe  subject  of  tbo  invention. " 

(i)i)  lliimil  V.  Lciham,  supra: 
Ufuth  V.  Uinvin,  supra :  Fisher  v. 
Jkicirk,  4  Ding.  N.  C.  127;  5  So.  419. 
See  Cyn/ipii-  v.  Nmit/i,  2G  Cb.  D.  700. 

(ii)  tiee  Hetilh  v.  Viiwin,  10  M.  & 
\V.  081 :  Leiif  v.  Top/iam,  2  I).  &  L. 
8(;:>.     Sen  Jn'i:.".'!  v.  Itfrary.  supra. 

(o)  Lciify.  Topham',  2  D.  &  L.  863. 

Ill)  Rimdl  V.  Lcdsam,  supra. 


{q)  Birch  V.  Mather.  22  Ch.  D.  029. 
Seo  also  Mori/aii  v.  Fuller,  L.  R.,  2 
Eq.  297  :  Croisi'lei/y.  Tomci/,  2  Ch.  D. 
533  ;  34  L.  T .  470. 

()•)  lliiliwis  V.  J['Ke>i:ie,  4  Bing. 
N.  C.  127  ;  (i  Dowl.  215.  See  JJetta 
V.  ll',il/.-er.  14  Q.  15.363. 

(s)  yeihnii  V.  Harford,  8  M.  &  W. 
806  :  Jliill  V.  lUdlurd,  1  H.  &  N.  34  ; 
25  L.  J..  Ex.  304  :  .S'»/te  v.  llotcarih, 
12  Ch.  D.  826,  where  the  particulars 
stated  several  sales,  and  particularly 
two  to  named  persons,  and  evidence 
of  a  sale  to  a  person  not  named  was 
admitted. 

(0  Daw  V.  Ekij,  L.  It.,  1  Eq.  33, 
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Particulars, 


^^^^^  ^^^^^S'^^t^^ST^rf'''^  -loss  its  te™.s..,„ 
particulars  asrSrde.l  tho  oSp.r    "'^''*  ^'''^  "'"^^^^'^  ^o  anicndhi 
preface  his  stateSt  o  "^sp^c  ^c  "t^^^^^^^^^  ''',  ""^  '^"«-^' ' ' 

the  words  "  amongst  other  S.tances"«o  H  ^"^9°^  p^or  ,,,,  ^-^^ 
tunity  of  re-amending  (.r).     The  IvS of  n,l      ^"^ •   ""'  '?"  "M""- 
dant  to  deliver  furthor  nn,l  l  fff         "^  oider  requiring  tlio  de  Vi, 
words  of  the  act  (^  ^  ^°"''  P^^'t^'^ulars  should"^  follow  tE 

f  the  application  beUdf  I  tor  iss'^o  °-oS?"  Particulars /tu 
the  plaintiff  to  discontinue      in^vn  ir,S/T''\^^  ^'' '"^^'''^i'lf,' 
in  ca.se  of  failure  of  anv  X],oso  nh,-,.  f  •     '     ""'^  ^'l'    ^"^  ^'^  ^be  cosN 
Where  the  plaintiff  in?n  action  for  fcf''  '''  "'^-'- '''  «"'"-  !'•  ■m 
having  given  noticoof  fWni     i       ,'''"^'V8'^"^«'"tofapaten    nftnr 

to  the  former  section  :  ifw^s  Sell  .'to  .?f"^f'^"'''  P"'''^"^'" 
on  taxation  to  his  cost.s  of  prSj^arin-:-  1 1  S"  ^''''  '^"^'""'1 

evidence  in  support  of  thomf  1^  T^f  if  r'»'ticulars  and  of  t|„ 
validity  of  an  assignment  of  ^  ho  mtenf  t^^™^  ""'"^  ^^J^^*  *"  the 
objection  has  been  given  (i)  P^''''*  tlio"gb  no  notice  of  sud 


Particulars  of 
objections  to 
copyright. 


(c)  /«  JciJ/oM/or  Infvingemmt  of  Copyright. 

Britisdi  dominions  Against  Ly  pois^on^o^i.;    '  Hn   '°"^'''*  T'^^"'"  «'^ 
sale,  h.re,  or  exportation,  or  f5?iZo?  inl   I>ir    "^ '?,'  '"'''^f'''' 
exposing  to  sale  or  hire,  or  caus,nrfr}.l '"'    ^P\"^'  P^l'b.lii,,.,  or 
or  expo.0,1  to  sale  or  hi;e  an" Zii  book'T/'?'  T'*^'  1'"^"^^^'«' 
th<reto,  shall  give  to  the  plaintint/2.!  '  ^''"{' ■("''' ""t^  <>»  l''«fllnn 

nature  of  his  defence  be   t   .?t    Z    1   •  .•«"-'^'  ''°^'""  ^  ""'•  if  tho 
the  author  or  first  p'd.liSie     of  JhJtol'  fn  ;".■  f?  "1^""  ^^-^  "" 
action  claim  copvii-ht    or  is  rnffi  "  ^'^'""^  ^"^  ^^^all  by  such 

theiein,  or  that  Sme  J  ii:^,^.;^?t£;i?brr'"!:-^^  ^^'^  "^n^ 
or  first  publishor  of  such  bo  k  or  ii Yl^n  ^  -"x*'^*  ^'"^'^  "^^  ''"fl^T 
therein,  then  the  (lefem la,  t  "  .'ill  .nl l^,."^  l.'vopnetor  of  the  copvri-d.t 
the  person  whom  lie  a     ".^^  to'}  ^""£'"  ^^  ""tice  tho  Ln^ ,^ 

isher  of  .such  book,  or  Tie  pro  ii^I^- l\''' '"'"'"'•'''' ^ 
together  with  the  ti  lo  of    ^oh       ,?  l/^  ''^!''>P.y'>'ht  tlu'vi,,, 
place  where  such  book  was  S  ,       li  1  f  ^'"'"  '''^''"  "•"'  ^ho 

in  such  action  shall  n.tlr^Jtif^i''^''''7  ""^  ''^'""'""t 
allowed  to  give  any  ovidenco      .t  tb    ,  'Iv"^'  "^  '"'■'' '«'''"»  '^o 


In  Actions  for  Infringement  of  Copyright,  393 

tion  shall  be  allowed  to  1)0  made  on  behalf  of  cueh  defendant  than   Chap.  XXXI. 

the  objections  stated  in  such  notice,  or  that  uny  other  pcrnou  was 

the  author  or  first  publisher  of  such  book,  or  the  'proprietor  of  tho 

copvrif^ht  therein,  than  tho  person  specified  in  such  notice,  or  give 

in  ovidonco  in  support  of  his  defence  any  other  book  than  one  sub- 

stautially  corresponding  in  title,  time,  and  place  of  publication  with 

the  title,  time,  and  place  specified  in  such  notice"  (r).     Tlie  notice 

referred  to  in  this  section  should,  or  art  least  may  bo,  incorporated 

in  the  defence  (d). 

(A)   Of  Matters  in  Mitigation  of  Damages  in  Actions  for  Lihcl  <>r 
^  '  Slander. 

Bv  li-  of  S.   C,   Ord.   XXXVI,  r.  .37,   "In  actions  for  libel  Of  matters  in 
or  slander,  in  which  tho  defendant  does  not  by  his  defence  assert  '■utif,'atiou  of 
the  truth  of  tho  statement  complained  of,  the  defendant  shall  not  I;e"|^if/fJ" 
bo  entitled  on  the  t.Ial  to  give  evidence  in  chief,  with  a  view  to  'iji,^.i  gj 
mitigation  of  damages,  as  to  tho  circumstances  under  which  the  slander, 
libel  or  slander  was  published,  or  as  to  tho  character  of  tho  plaintiif , 
without  the  leave  of  the  Judge,  unless  seven  days  at  least  before  tho 
trial  he  furnishes  particulars  to  tho  plaintiff  of  the  matters  as  to 
which  he  intends  to  give  evidence  "  (c). 

See  form  of  particulars,  Chitty'e  Forms,  p.  217. 

(e)  Notice  of  intention  to  give  Evidence  of  Apology  in  Action  for 

Defimution. 

Bv  stat.  6  &  7  F.  c.  9(5,  s.  1,  "In  any  action  for  defamation,  it  Xoticoof  iu- 
shall  bo  lawful  for  the  defendant  (after  notice  in  writing  of  his  tontiou  to  give 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  ^™{™y  ;„ 
or  delivering  the   plea  in   such  action)  to   give  m  evidence,  in  nation  for 
mitigation  of  damages,  that  he  maae  or  offered  an  apology  to  the  defamation, 
plaintiff  for  such  defamation  before  tho  commencement  of  the  action, 
or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case 
the  action  .shall  have  been  commenced  before  there  was  an  oppor- 
tunity of  making  or  offering  such  apology."' 

The  notice  may  still  bo  delivered  with  the  defence,  but  it  is  better 
to  incorporate  it  in  tho  pleading  itself.  See  a  form  of  plea  of  an 
apology  and  payment  into  Court  under  (>  &  7  V,  c.  {)6,  s.  2,  to  an 
action  for  a  libel  in  a  newspaper,  Bull.  &  L.,  IJid  od.  720 :  O'Brien 
V,  Clement,  16  M.  &  W.  IM  :  (Jhadivick  v.  Herapath,  .'J  C.  B.  8oo : 
Lafune  v.  Hmith,  4  H.  &  N.  158  :  Junes  v.  Mackiv,  L.  E.,  3  Ex.  1. 
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((•)  See  Leader  v.  Fiirda;/,  7  C.  B. 
4 :  Boosei/v.  Davidxnn,  4  D.  &  L.  147  ; 
Boosey  v.  I'lirddt/,  10  jur.  1038,  Ex. 


(d)  See  per  Jesse!,  M.  R.,  Dicks  \. 
Yates,  1)0  L.  J.,  Ch.  at  p.  81.'5. 

('')  Cp.  IScutt  V.  Sampson,  8  Q.  B. 
D.  491. 
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CHAPTER  XXXII. 

PRELIMINAEY  ACT  IN  ACTIONS  FOR  COLLISION. 

By  i?.  o/S.  C.  Ord.  XIX.  r.  28,  "In  actions  in  amj  Division  for 
-  damago  bj-  collision  between  vessels,  unless  the  Court  or  a  5\u\l 
shall  otberwiso  order,  the  solicitor  for  the  plaiutitl'  shall  ^\itlu,, 
seven  days  after  the  comuienccment  of  the  action,  and  the  soli(;it„r 
for  the  (lotondant  shall,  n-ithiii  seven  davs  after  anpoaiance  „„ 
before  any  pleading  is  delivered,  file  with"  the  registrar,  master  or 
other  proper  ofRccr,  as  the  case  mav  bo,  a  document  to  bo  cilloil  , 
prehnunary  act,  which  sliall  be  sealed  up  and  shall  not  be  (n,,.no,l 
until  ordered  by  the  Court  or  a  Judge,  and  which  shall  contain  . 
statement  ot  the  following  particulars  : 

(a)  The  names  of  tho  vessels  which  came  into  collision  and  tlm 
names  of  their  masters ; 

f b)  Tlio  time  of  tho  collision ; 

(e)  The  place  of  tho  collision  ; 

f  d)  The  direction  and  force  of  tho  vrind  ; 

(e)  Tho  state  of  tho  weather  ; 

(f)  Tho  state  and  force  of  tho  tiJ-  ■ 

(g)  Tho  course  and  speed  of  tho    -.^sol  when  the  other  was  firsf 

seen ; 
(h)  Tho  lights,  if  any,  carried  by  her ; 
ll\  ^i!}"  'listiiuco  and"  bearing  of  "tho  other  vessel  when  first  seen  • 

)x)  i,r,    V""'^'  ^^  "^"J"  °*'  ^'^^  ^*^°^"  '^■^^^^'i  wl^it'^  '^^■'■ro  fii'st  >,cM.n' 
(1)  \\  hethor  any  lights  of  tho  other  vessel,  other  than  tLo>e  i[y<[ 

seen,  canio  into  view  before  the  collision  ; 
(m)  What  measuios  were  taken,  and  when,  to  avoid  the  collision  ■ 
(n)  I  ho  parts  of  each  vessel  which  lirst  came  into  contact 
The  Court  or  a  Judge  may  order  the  j)reliminarv  act  to  bo"  opened 
and  tho  evidence  to  bo  taken  thereon  without  its  bein<»  ncces*  irv  to 
deliver  any  pleadings  ;  but  in  such  case,  if  either  ])artv  intemN  to 
rely  on  the  i.x'lence  of  compulsory  jnlotage,  ho  mav  do  so,  and  -^Inll 
give  notice  thereof  in  writing  to  the  other  party/within  two  divs 
from  tho  opening  of  tho  preliiainary  act." 

There  was  under  tho  former  rules  some  doubt  as  to  wliothor  it 
was  net-cssary  to  file  n  "  preliminary  act "  in  actions  in  tlie  Quccim 
l^cnch  JJivision,  but  this  doubt  is  cleared  up  bv  tho  above  ml,.' 
which  expressly  states  that  it  shair^    ..;      -iry. 

The  form  of  the  preliminary  act  si  M  ' .  f..o*samo  as  that  of  an 
ordinary  pleading  or  particular.  >u  8.--^..;a  bo  intituled  in  tho 
Lourt  and  cause,  and  should  set  foi..  tno  particulars  reouiicd  l)v 
tho  above  rule.  •' 

_  The  --reliminary  net  should  b,  securely  sealed  up  in  an  envelope 
indorsed  with  tho  title  of  tho  Court  or  cause  and  tho  nam,,  and 
address  of  the  solicitor  of  the  party,  and  filed  at  the  Central  Oliiic 

ihe  Court  will  not  allow  tho  preliminary  act  to  bo  amended  alter 
it  has  onco  been  filed  («). 


(a)  The  Miranda,  7  P.  D.  185;  The  Frankland,  L.  R.,  3  Ad.  &  Ece. 


.'ill. 
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CHAPTER  XXXIII. 


sion  and  tlio 


SECURITY    FOE    COSTS  (a). 

jn  u'hcd  Cases  (a).]— It  is  in  tlio  discretion  of  the  Court,  Judge  or 
Master  to  compel  the  plaiutitt'  to  give  necurity  for  costs,  and  stay 
the  lU'oceedings  in  the  meantime  until  security  be  given  {b). 

It  the  plaintiff,  whether  suing  in  an  individual  or  in  a  repro  sn- 
lative  [c)  capacity,  and  whether  for  his  own  benefit  or  that  of 
another  ((/),  permanently  reside  abroad  (c),  or  olsewhcro,  not  being 
irelaiul ( / )  or  Scotland (/),  out  of  the  jurisdiction  of  the  Court, 
11  nuistur  will  stay  the  proceedings  in  the  action  until  ho  give 
lecurity  for  costs  (</).  Where  there  are  several  plaintiffs,  however, 
if  any  one  of  them  reside  in  this  country,  security  will  not  bo 
orcbrcd  to  bo  given  (A),  and  this  although  that  one  bo  a  bank- 
rupt (O-  'i'^o  absence  abroad  must  bo  of  a  permanent  kind ; 
aud  whore  tlio  absence  is  of  a  merely  temporary  kind,  as  in  tho 
case  of  an  English  seaman,  serving  on  board  an  English  vessel  (A), 
or  oil  board  a  foreign  vessel  constantly  sailing  to  and  from  this 
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In  what 
cases  (ff). 

Where  plain- 
tiff resides 
abroad. 


Temporary 
absence  not 
enough. 


i 


i!    I 


(rt)  As  to  security  for  costs  in 
actions  by  limited  companies,  see 
post,  Vol.  2,  Ch.  XCII.,  ''Actions  hy 
ami  iii/ainst  Coiiipiiiiics."  As  to  secu- 
rity for  costs  of  apjieal,  see  post, 
Vol.  '2,  Ch.  LXXXV.,  ''Appuit:' 
As  to  removal  of  actions  of  tort  to 
t'oimty  Court  under  sect.  10  of  tho 
Couutv  Court  Act,  1S67,  unless  se- 
cuiitv'for  costs  be  Riven,  see  post, 
Vol. "2,  Ch.  CXXXllI.,  '' Itanii.sioti 
of  Adions  to  County  Courts.''' 

th)  rietchtr  V. L(iu\ 5  >:.  &  M.  ;}')1 ; 
1  A.  A:  E.  651 :  1  H.  k  W.  430 : 
M-VkIIikIc  v.  Robbison,  2  N.  li.  3.)3, 
where  the  plaintiff,  a  fiaukrupt, 
brought  an  action  aj^ainst  the  defeu- 
diuit,  au  assignee,  for  the  purpose 
of  trviug  the  validity  of  the  bauk- 
rui)toy.  llupcr  v.  riullips,  3  M.  & 
li. b-t :  ISrislowe  v.  JWalhiim,  2 Dowl. 
658. 

((■)  ChfvnUcr  v.  Fiiiiiis,  1  B.  &  B. 
2"  ;  3  Moore,  602  :  Cliumbniain  v. 
Chawkr/niii,  1  ])owl.  360. 

((/)  ioiule  V.  Youd'.;  3  A.  &  E.  311. 

(0  r,(iy  V.  JuKtit;  1  T.  II.  267: 
JL:jd  V  hiri,-^,  1  '1'.  H.  !S:)3  :  1  Trice. 
I».'lt.  11:  Maker  v.  Uaryreavcs,  6 


T.  E.  697 :  Do  Marneffe  v.  Jackson, 
13  Price,  603. 

(  /')  Itiicburn  v.  Andrew,  L.  E.,  9 
Q.  l3.  118;  43  L.  J.,Q.  B.  73.  Ire- 
laud  and  ycotlund  are  not  within  tho 
rule  by  reason  of  31  \'  32  V.  c. .' i.  s.  2, 
noticed  post,  Ch.  LXXI.  See  niet.  6 
of  this  Act.  iSee  accord,  H'/iite  v. 
Carrol/,  8  Ir.  II.,  C.  L.  296:  I'orke 
M.M'Lnuglin,  8  Ir.  E.,  C.  L.  547, 
Q.  B. :  contra,  Clarke  v.  Crokcr,  8 
Ir.  E.,  C.  L.  318,  C.  P.:  Coriier  v. 
Iru-iii,  8  Ir.  E.,  C.  L.  504,  Ex. 

{(/)  See  per  Jcsscl,  M.  E.,  2  Ch.  D. 
531,  Jn  re  I'ercy  and  Jie/ly  Nickel 
Co. 

(/()  jy  JJorinusgcc  v.  Grei/,  10  Q.  B. 
D.  13;  52  L.  J.,  Q.  B.  1U2:  Orr  v. 
lloulcs,  1  Hodges,  23,  C.  P. :  Anon., 
7  Taunt.  307:  Anon.,  2  C.  &  J.  88; 

1  Dowl.  300 :  J)oe  d.  Itawden  v.  Jtoc,  1 
Hodges,   315:  Thorncl  v.  llowlants, 

2  0.  B.  200. 

(i)  M'Connell  v.  Johnston,  1  East, 
431. 

(A)  Ilenshm  v.  Garies,  2  H.  Bl. 
383  :  I'urd  v.  Jlouchrr,  1  Hodges,  58  : 
Jiu'f'r.  Jlore.  6  Ir.  E,.  C.  L.  509. 
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Part  V. 


Nor  is  an 

involuntary 

absence. 


BesiJcnce  at 
t;;ne  of  appli- 
cutiou. 


Security/or  Costs. 

_   coimtry  (m),  ho  will  not   bo  compolocl  lo  give  this  sonuitvf,,^ 
A8fo  what  1.S  a  temporary  "bsouco,  il  perhaps  may  bo  tak.'n  ,.:,' 
rulo  tluit  It  wiil  r.^t  bo  .siu'l)  M-horo  tho  plaintiff  m-ouUI  1)0  .U..,,' 
boyonl    tho   tim...  v,i,„n  .iud-iaent   could   in   the  ordinary  ami  I 
ot  pro,...  duif?  be  -..lainod  a-ainst  him;   thoro  has  lu.t,  h„.w.v:,. 
boon  any  decision  to  this  effect  (o).     X(.r  will  ilri.-i  .s.  miritv  in  r,!' 
quired  t<)  bo  given  o  i  tlip  ground,  of  plaiutifV,  absence" a), ro,,]' 
whonsiica    bsonco  is  aot  vo'untaty,  and  thv  ]A:xl.itifi  ,s  ,,«!•;„.];:'' 
man(/,);  as  in  the  caso  oi  nav.l  and  mdihu-  -  llicei..,  and'otlnr 
persons  engaged  abivad  ii,    the  ,,ublic  -..rviceW).     Thereloro     „ 
t  ourt  would  not  re<iuiro  it   whoro  tho  jdaintiff  was  an   JOn ''j;  ji 
officrr  serving  in  South  America  (r) ;  nor  whore  he  hold  the  oFli;,, 
ot  r-.it-captain  and  harbour-master  in  the  Island  of  IJarbado.N,,^' 
nof  whore  lie  was  an  officer  in  tho  Indian  arniv(0  ;  nor  wliriv^V^ 
-.vas  a  private  in  tho  East  Ind:...  Company's  service  in  Tndi , ','" 
I.ut  the  security  was  ordered  uol  vnthstandi'ng  tho  plaintiff  wisi,.' 
tho   civil   service   of    the   East   J  ndia    Company  (,A      A   nLmit  V 
domiciled  abroad  will  not  bo  cn-apellod  to  give  securitv  i'.r ,    '' 
whilst  ho  IS  in  this  country 0/);  :o  that  a  foreigner,  temponuil'; 
residing  in  this  country,  when  the  ..pplication  is  made,  will  lu.t  ,' 
compelled  to  give  security  {y).     On  the  other  hand,  a  plaintiff  who 


(m)  Xclson  v.  Ogle,  2  Taunt.  253. 
riaintiff,  a  foreigner,  master  of  a 
foreign  vossef,  having  no  peniiauent 
residence  in  this  country,  being  liere 
when  action  brought,  but  liaving 
since  left  with  his  vessel  on  a  voj-age 
to  a  foreign  port,  was  ordered  to  give 
security  for  costs.  Xylnmlur  v. 
.«(?>■«(■,>■,  .30  L.J. ,  Ex.  l.')l. 

(»)  See  Knalcii   v.  Flaw,  1  M.  & 
P.  30:  Jacuhxx.  Stcrciisoii,  1  B.  &  P. 
96:  Aiio;i.,'>Chit.l')2:  Cole  v.  Jkn/i; 
7  Moore,  (;i3:   Ttii/hr  v.  Fniser,  2 
Dowl.  Gii:  IloiLsfcmlv.  Smtt,  2  Dowl. 
()22  :  FrmlxlKui  v.  Miiitk,  4  Dowl.  280: 
Lc  Xoniiaiis  v.  The  I'ruiee  of  Vapiid, 
6  Jur.    64.     A  distinction  has  been 
made  where  tho  absence  is  tempo- 
rary,   between   a    residence    abroad 
when  tho  action  is  comnaaiced,  and 
^oing  abroad  afterwards  and  wliilo 
it  is  ponding:  in  tho  former  casj, 
I'atle.soii,  J.,  has  considered  that  the 
plaintiff  ought  to  find  security,  but 
not    in    the    latter.      See     Wills    v. 
liarton,  2  Dowl.  160.     but  (his  dis- 
tinction was  not  recognized  it'  the 
Common  Pleas.   See  lord  \.Iio.„     r 
■  Ilodg.  58. 

(o)  See  Foss  v.  TF(t/7>ic>;  2  P  • 
499. 

(/;)  Chappcll  v.  Watts,  29  L.  / 
Q.B.  107. 

{q)    in  His  V.  Garbutt,  I  Y.  &  J. 
611 :  Durrell  v.  Matheson,  8  Taunt. 


711  :  Cirngiw  v.  Ilassiiii,  6  Taunt  ''0 
BoirliiH/  V.  Harman,  6  M.  &  \V  ril 
8  Dowl.  16.5 :_  Oliva  v.  JohJ„, 
infra:  Lord  ^Kr/eut  v.  IFirnnrt  ■> 
Dowl.  578,  where  tho  plaintilV  wusi 
commissioner  of  the  Ionian  Isliinds 

('■)  O'/Mickr     V.     J[(iedo>i,ir/   ';; 
Moore,  77  ;  8  Taunt.  736. 

(^)  Feerinff  v.  C/iiffeude/i,  7  Dowl. 
oou. 

(t)  ir/ii/tffllv.  Ctimpliell,  "9L  ,1 
E.X.326.     Sec  21  &  22  V.  c.  I0(i.       ' 

('0  Oarwood  v.  Jiradhiini,  9  Dowl 
1031.  See  ClKippull  V.  Jl'id/.s,  Hum:\ 
per  cur.  '     i    > 

(■;)  ^'^"'''*«  V.  Campbell,  23  L.  J., 

(.'/)  Fedondo  V.  Ckai/tor.  iO  B  T) 

453;  48  L.  ,T.,   Q.   B.  697,  C.  A, 

Jhirluiff  v.  llaniiKii.  6  Dowl   16.")  •  0 

M.  k  W.  131  :   'FimbUm  v.  y,,,,,/-,,,, 

mf'a:   ('iragno  v.  Hassan,  0  'i'limit' 

'."• :    IVillis  V.  Oarbit/t,  1  Y.  &  J  oil' 

•    cases  contra,    St.  I.iycr  v.  Ji'i 

,     '     .  2  Sc.  N.   R.   587:'   (Jlira  v. 

'-.  ,..,  n,  ■-)  B.  &  Aid.  908  ;  1  D.  kll 

•3'';    Kai/lor  v.   Josep/i.   10  Modrc," 

a:  Gariiri/  v.  K,-,/,  3  Dowl.  a.)!)' 

../o».,  2  Chit.  Rep.   152:  Aimi.,  S 

Taunt.  737,  are  overruled.    And  siv 

pntmiiioiid  V.  'Fill iufi hurst,  16  (J.  li. 

!0.  _  A    ])Iaiiitilf    siibsequcutly   re- 

■-MvMig  to  England  cannot  got  the 

•;.(..;.•■     rescinded.       Wcstoilnrii    v. 

-'i-  Umorc,  post,  p.  402,  u.  («). 


mj^'^i.^^ 


mpbell,  23  L.  J., 


Plaintiff  ri'sidliKj  Ahroad. 

goes  out  of  tlio  country,  whilst  the  notion  is  ponding,  to  rosiJo 
abroail,  may  bo  compoUod  to  give  socui  ity  for  costs  both  past  tuid 
fiitiu'o(2).      A  foreiguor  in   this  country,  though  his   poriuuucut 
resiileiii'O  ho  abroad,  will  not  bo  compullod  to  givi;  this  security  («)• 
It  is  110  answer  to  tlio  apiilicatiou  that  tlio  plaiutitf  is  in  tho  posses- 
sion of  money,  or  oxche(iuer  bills,  or  other  lloating  capital  in  this 
couutrv,  sutHciont  to  answer  for  tho  costs  ;  but  it  would  bo  so  if  ho 
be  ill  possession  of  chattels  real,  or  other  property,  of  a  fixed  and 
pei'iiKUient  nature  and  available  to  process  l)y  tlie  defendant,  unless, 
imleeil,  ho  bo  a  foreigner  (/<).     The  order  for  security  may  bo  made 
iilthmigli  there  is  no  dijfenco  (m  tho  merits  ((■) ;  but  where  the  defeu- 
(laut  aiTiuits  tlio  \  ^lintitf 's  claim  ('/),  or  where  he  aibnits  it  and  relies  on 
a'couuterclaim  arising  out  of  a  distiuct  matter  (c),  the  plaintiff  will  not 
i)c  coiupclled  to  giv(^  security  (,/') ;  but  ho  will  where  the  defendant 
relics  oil  a  set-off,  altliough' he  has  no  other  defeijce((-).     A  peer, 
;\-li(i.so  person  is  jirivileged  from  urrcst  (,'/),  or  a  foreign  ambassador, 
or  his  servant,  will  not  be  compelled  to  give  security  for  costs  (//); 
although  ambassadors  and   their   suites,  by  a  ficti(m   of   tlu!  jus 
mntiiim,  ai'o  Considered  as  still  resident  in  tho  state  from  which 
tliev  liivvo  been   sent,    and   aro   not  amenablo  to   process   in  the 
cuantry  iu   which   they  actually   reside.     In    two    cases,    foreign 
imteutates  have  been  comiielled  to  give  such   security,  in  causes 
arising  out   of   commercial   transacticms  (/) ;  and.  in  general,  tho 
rank  of  tho  plaintiff  will  afford  no  answer  to  the  api)lication.     A 
foreign  railway  company  is  bound  to  give  security  for  costs,  not- 
withstanding Tt  has  personal  property  in  hhigland,  and  some  of  its 
sluivehohleis  reside  in  England,  who  aro  responsible  to  the  extent 
of  their  unpaid  capital  (/.■). 


397 
Ch.  XXXIII. 


Possession  of 
property  when 
iin  answer  to 
iipplieation. 

When  no  de- 
fence. 


Peers,  ambas- 
sadors, (Sec. 


Foreign 
potentates. 


Foreign  cor- 
porations. 


(:)  Miim'y\.  Alk)!,  12  Cli.  D.  807; 
43  L.  J.,  Ch.  692 :  f'd/r  v.  (Jppcrt,  30 
L.T. -117;  22  W.R.  029. 

{ii)  Tmnhhco  v.  J'tic{/ifo,  21  L.  J., 
Ex.  2TG :  J'liiric)-  v.  t'uslor,  1  H.  Bla. 
106:  Anon.,  8  Taunt.  737:  Cinir/iio 
V.  .Iliissiiii,  0  III.  20:  Aiioii.,^  Moore, 
;8:  Jliiir/iiir/  V.  JliiriiKni,  G  M.  &:  VV. 
i:il ;  8  Dowl.  IC) :  Ihirnll  v.  Miit- 
tlumit,  8  Taunt.  711.  See  DrHininoitd 
V,  nil  ill'/ fill  rst,  In  Jur.  381,  Q.  B. 

{h)  J[('imbiir//iT  V.  .I'odtiiig,  47  L.  T. 
2W;30\V.R.769.V.-C.B.:/,(»/(ricA'A'. 
t'o.  V.  Fmisev,\  Bing.  391:  Kdinbnrfih 
J!.  Vo.  V.  J)inrsoii,  7  Dowl.  o73 : 
Kilkenny,  i;c.  R.  Co.  v.  Feilden,  6 
Ex.  81  :'  Siciiibunie  v.  Viirtir,  23  L. 
J.,  Q.  B.  It).  The  affidavit  in  answer 
to  ttio  application  on  tliis  ground 
must  show  tliat  the  real  property  is 
availiil)le  to  jjrocess  by  the  det'eiulant ; 
ami  inei-fiy  stating  "  tliat  tin;  plaintitt" 
is  possessed  of  landt'd  estates  in  the 
county  of  D.,  of  considerable  value 
over  aud  above  all  charges  affecting 
the  same,"  is  not  sufficient,  inasmuch 
as  the  property  might  be  for  all  that 
is  stated  in  mortgage.  Sirinbunit^ 
V.  C'lrtfi;  supra.  In  JLiwbiirf/t'r  v. 
rnri/inn,  47  L.  T.  219;  30  W.  K.  709, 


V.-C.  B.  refused  to  compel  a  foreign 
])laintitf  resident  abroad  in  a  partner- 
ship action  to  give  security,  where  it 
was  admitted  that  a  substantial  sum 
mnst  ultimately  be  due  to  him. 

((•)  F.diiibiirijh  and  Lcith  It.  Co.  v. 
JJdirsuii,  7  Dowl.  .'373. 

[d)  Jlr  ,St.  Mtoiin  v.  Davis  S;  Co., 
W.  N.  1881,  80 ;  Bitt.  Ch.  Cas.'oS. 

((-)  Per  Grove,  J.,  Mnpkson  v. 
M<isiHi,nQ.  B.  D.  atp.  147. 

(/)  Wiiitcrjield  v.  BradnuH  (C. 
A.),  3  Q.  B.  D.  324  ;  47  L.  J.,  Q.  B. 
270. 

(r/)  Fvrrars  {Earl)  v.  liobins,  2 
Dowl.  G36 :  Lord  Kagcnt  v.  Har- 
court,  2  Dowl.  .578.  But  qy.,  see 
Lord  AldboroKiih  v.  Itarton,  9  Legs. 
Obs.  171,  20  July,  1824. 

(/()  Diikf  dc  Moittvllano  v.  Ciiristb), 
")  M.  .V:  Sel.  009. 

(()  Tin-  Enij)cror  of  Bradl  v.  llo- 
biiisoH,  h  Dowl.  Wll ;  1  N.  &  P.  887  : 
Otho,  KiiKj  of  Greece  v.  Wrdjht,  6 
Dowl.  12.  Si>e  Itcpub.  of  Costa  J'ica 
V.  F.rlaiHicr,  3  Ch.  D.  02'. 

(/■)  The  Kilhrinii/.  i^-  H-  Co.  v. 
FiJdvn.  0  Ex.  81  ;  20  L.  J..  Ex.  141 : 
Limerick  eiiid  ll'nlcrfovd  11.  Co.  v. 
Fniser,  1  Bing.  394. 
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AVlioro  plain- 
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riii)t,  insol- 
vent, or 
paui)or. 
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Security /or  Costa, 

It  is  only  tho  plaintiff,  or  porson  in  tho  position  of  pluinlilV  u), 
will  bo  onlorod  to  ^nvo  s.-ciuity  for  costs  (/),  aiul  a  paitv  in   ,,',' 
iiitorpleador  issn.-  who  only  ii]ipi>iir.s  on  tlio  roconl  a.s  a  i)hiimiiv 
but  18  not  really  intorostoil  as  nucIi,  will  not  bo  conipollod  to  ..iv,'. 
soounty  (//().     In   ordinary  actions   a   dofendant   cannot  bu  eoi,, 
polled  to  fjivo  security  (/O,  nor  will  ho  bo  conipollod  to  do  so  when 
lie  sots  up  a  countor-claiin  a-ainst  tho  plaintiiV,  arisinj,'  out  oi'  t],,, 
sanio  matter  as  the  claim (o).  IJut  in  some  cases,  whoro  tho  delVud mt 
IS  (juasi  a  plamtilV,  as  in  replevin,  and  ho  resides  abroad,  ho  um- 
bo coinpi'lod  to  find  security  for  costs  (;>).     So  ho  may  bo  c,,,',, 
polled  to  do  so  in  an  interpleader  issue  (7). 

The  plaintitt'  will  not  bo  compelled  to  give   security  for  cn^f 
merely  because  ho  is  a  pauper  or  bankrupt,  or  insolvent,  ;nul  thi^ 
oyon  in  a  qui  tain  action  (r).     And  this  rule  applies  whoro  tiie  i,l-,iu 
titt'  IS  trustee  of  a  bankrupt  and  is  suing  for  tho  bonetit  of'tl,,) 
estate  (s) ;  or  whore  tho  plaintitf  is  suing  as  executor  for  tho  l),Miotit 
ot  the  testator's  estate  {t).     Nor  will  such  socurity  bo  (■oiiii),.ll,.,| 
though  tho  plaintiff  became  bankrupt  after  action' brought   iml,  s' 
the  trustees  interfere,  and  the  action  is  carried  on  for  their'  bcn.ti^ 
in  his  name(»/),  the  defendant's  remedy  in  such  a  case  bein"  to  iilo,,] 
tho  bankruptcy  (,r).   Where,  however,  tho  plaintiff  took  Nm,.,Li, , 
proceed ni,/s,  he  would  be  compelled  to  give  security  for  past  as  wdl ',  ■ 
tut  uro  costs  (//).  The  security  will  not  be  compelled  where  a  banknn>t 
IS  aumg  on  his  own  behalf,  tor  his  own  benefit,  as  for  a  cause  of 


(0  Li  ri'  rerci/  (vid  Jullij  XickcL 
(?r.  Co.,  2  Ch.  D.  'ilil ;  4',  L.  J.,  Ch. 
5'20,  where  it  was  held  thnt  a  share- 
holder opposing  a  windinff-up  peti- 
tion could  uot  bo  compelled  to  give 
security. 

{ill)  JMiiwiitfl  V.  Ji/iiurd,  4  C.  P. 
D.  352  ;  28  W.  R.  "89,  aftirmiug  .V.  6'., 
40  L.  T.  627.  fe  ' 

_(h)  Baxter  V.  Morgan,  6  Taunt. 
379.  See  In  re  I'crc;/  and  KeUiJ 
Nickel,  ^c.  Co.,  supra.  And  see  I'ord 
V.  f>toch;  1  DowL,  N.  S.  703. 

(fi)  Maplcsnu  v.  Manini,  5  Q.  B.  D. 
144  :  49  L.  J.,  Q.  B.  423. 

{p)  Selbi/  V.  Crutchlcii,  1  B.  cfe  B. 
505;  4  Moovo,  280:  HMvtty.  Biddle, 
1  Hodges,  119;  3  Dowl.  034. 

(7)  .See  Jlciunvch  v.  Ilesnetf,  1  C. 
B.  313  :  WitlianiK  v.  Cnmlbia,  4  D. 
&  L.  CGO;  3  C.  B.  9ofi  :  j/t/(«  v. 
Jhimoiit,  W.  N.  1808,  299;  17  W.  R. 
073 :  TomliiiHOH  v.  Land  and  Finance 
Cnrpn.  (C.  A.),  28  Sol.  J.  734  ;  19  L. 
Jour.  (Jour.)  509.  See  BelmoHte  v. 
Aijnard,  supra. 

(>•)  Ross  V.  Jacques,  8M.  &\V.  135: 
Armitaijey.  Grafton,  10  Jur.  377,  B. 
C. ;  1  B.  C.  R.  30-  Mi,let  v.  JIairhin», 
5  Dowl.  647:  Goliiwg  v.  Barlnir, 
Cowp.  24  :  Field  v.  Ca'rron.  2  H.  Bl. 
27  :  Grcifori/  v.  Flr/in,  2  (;.  &  M.  330  ; 
4  Tyr.  236 ;  2  Dowl.  259. 


(.v)  Iknstim  V.  Ashfon,  L.  K  1  0 
B.  690  :  38  L.  J.,  Q.  B.  251.  VM-^v 
'■  e  disapproved  of.  ami  it  is 


eiirmiii,  J., 


this  c 

submitted  rightly  so,  by  Bed 

in  Boolei/'s  Trnslee  in  )l,inkr..,„. „  , 

Whetham,?.-!  W.  R.    1017;    W   \ 

1884,  170;  51  L.  T.  195.     C,,.  r'„M 

Forts,  iVc.  Insurance  Co.  v.  II ill  L  K 

5Q.  B.  395.  "*^      ' 

(0  Si/kes  V.  Si/kes,  L.  R..  l  C  v 
645;  38  L.  J.,  C.' P.  281. 

(«)  -Stead  V.  Williams,  5C.  li.  .V'S 
See  Snow  v.  Townseml,  0  Taiiiit 
123:  Beckham  v.  Kniijht,  0  Dowl 

227;4Bing.N.C.  74:  /M,.v./S" 
5  Sc.  714:  Wehhx.  Ward.  7  T  n' 
290:  Mason  v.  Fol/iill,  2  Dowl  Gl  •' 
IC.&M  020;3Tyr.'595:  WMo,: 
Shaw  V.  Marshall,  4  Tyr.  993:  ll,,i. 
tony.  Williams,  8I)o\vl.l2:i:  'finilor 
V.  MontariH,  2  M.  &  \\.  315.  Ami 
see  Jhijle  v.  Anderson,  2  Dowl.  yiiG 
where  no  assignee  had  bcpn  ap- 
pointed. As  I0  tho  elfoi't  of  hnuk- 
ruptcy  of  a  plaintiff  peiuliug  action, 
and  as  to  the  present  mode  of  pro- 
ceeding in  such  a  case,  see  Ch.  CH. 

Cr')  Stead  v.  Williams,  supra. 

(//)  Malcolm  V.  l[nd<il;insim,  L  R 
8  Q.  B.   209:  Broeklel/nn/c  v.  A      " 
L'/nn  Steamship  Co.   ?,  C  V  D 
38  L.  T.  489  :  Be  Carta  I 


„      ,„  ~'ara  Min 

Co.,  19  Ch.  D.  457  ;  40  L.  T.  400. 


o()5 ; 


Whn  Plaintiff  insolvent,  dec, 

action  vliicli  docs  not  vest  i  n  his  tnistros  (,:),  or  wlioro  tlio  action  was 
lo  try  tlio  valitlitv  of  tli.^  iiut  a-,'iiiiist  him  {<(),  or  tho  hko(/*).     But, 
when  tho  phiiutitY  h.-coiu.'s  hankrupt  (c),  "ftor  action  broii^'ht,  ami 
tho  cauflo  of  action  vests  in  his  triistcos,  ami  tlicy,  or  tlio  bank- 
riiiit  for  thorn,  contiuuo  tho  action  for  tho  benefit  of  tho  estate,  tho 
I'ourtwill  compel  tho  trustees  to  ^ivo  security  for  costs  ((/).     So 
whoro  tho  pliiiititY  in  an  action  of  trover  after  action  bronj^ht  lileil 
.,  nctition  for  liiiui(hitioii,  ami  a  receiver  was  appointed,  tho  plaiiitift 
w'h  ordered  to  jjive  security  for  costs (/•)•     H'  tlio  iilamtilf  sno  vi 
formii   iKiiipcri-'i,   he  sliould  bo  dispaupered  before   the  di^lendant 
makes  tho   application  for  security (,/).     So,   a  plamtilf   will  bo 
m-derod  to  p-ivo  securitv  for  costs,  if  he  is  in  insolvent  circumstances, 
niul  sues  not  for  his  own  benefit,  but  for  that  of  assin;ne(ss,  to  whom 
ho  has  assigned  his  property  in  trust  for  tho  benefit  of  his  cro- 
(litnvsfi;).     It  may  also  bo  taken  as  a  poneral  rule,  that  whcro 
another  person  is,  "in  fact,  proceeding  with  an  action  m  tho  uamo 
of  tlie  party  on  tho  record,  and  that  jiarty  is  in  a  state  of  pauperism 
and  insolvency,  tho  Court  will  stay  tho  proceedings  until  security 
for  costs  bo  given  (/().     Therefore,  they  will  so  stay  tho  proceedings 
if  the  action  bo  Iw'ought  at  tho  instigation  of  a  third  party  to  try  a 
risbt  in  which  ho  is  interested  (/).     If  an  action  brought  by  a 
tenant  is  really  and  substantially  the  action  of  tho  landlord,  the 
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Whore  he  sues 
for  bcnctit  of 
his  trustees. 


AVlioro  plain- 
tiff sacs  for 
l)oncttt  of 
third  parties. 


(;)  Andrews  v.  Marris,  7  Dowl. 

712 

(ii)  M'CiiHoc/c  V.  lioliiiisnn,  2  X.  K. 
',59  Sen  Katmit  v.  Dnf,  '2  Smith, 
623'  n«in>-  V.  riiillips,  ;i  m.  &  k.  m. 
lb)  ll'i-iii/  X.  Jlioirn,  0  Biuf?..  X. 
C  '>71;  8  8c.  557:  M'l'oiim-U  v. 
Jolm^tmi,  1  East,  431  :^  .VoWii«  v. 
Jlart,  1  Chit.  Kop.  21o:  M'li(ltock 
V.  nobiiison,  '2  N.  R.  352:  Asioii.,  2 
Taunt.  Gl  ;  Clapu-orthij  v.  Collier, 
2  C.  &  J.  631 ;  Jlickhdin  v.  Knujht, 
4  Bins.,  X.  C.  71. 

[A  Webb  V.  lizard,  1  T.  R.  20G : 
llmm  V.  MhUt,  1  C.  &  M.  620: 
Bn\ile  V.  Aiidirsoii,  2  Dowl.  500: 
Biiiford  V.  M'Juiifllit,  11  D.  &  R. 
81;"2B.  &  C.  579:  Vlopu-orthii  v. 
VoUiey,  2  C.  &  J.  631.  See  Unow  v. 
Join/s(«f/,  OTaimt.  123. 

((/)  ilmdeii  V.  Maipie,  3  M.  &  K. 
881 :  Alexander  X.  Toinilei/,  5  Sc.  rv. 
E  4.')'';  4  M.  &  Gr.  772:  M'utchhi  v. 
Mart,  1  Chit.  Hep.  215.  As  to  tlio 
present  '.'it  t  of  tho  l)auknipt(>y  of 
a  party  ;••.  >,  Uug  suit,  and  tho  course 
to  K  i>  I-  ed  hi  such  nu  event,  see 
post,  V.)l.  2,  Ch.  CII. 

(,)  Mohvlm  V.  JIndflhiiifon,  L.  K., 
8  Q  B.  20!) ;  21  W.  R.  3G() :  Jlr  ('iirtei 
I'urn  M'titiiiq  Co.,  19  Ch.  D.  457  ;  46 
L.  T.  406.  Cp.  Jirocklebank  and  Co. 
V.  ii'  '"/'.I  Lil>in  Steamship  Co.,  3  C. 
P.  1,    ,r,:. ;  47  L.  J.,  C.  1'.  321. 

( /'    \^yleU  V.  Hacker,  5  Dowl.  0 17. 

((?)'  i  'erkina  v.  Adcock,  14  M.  &  W, 


808 ;  3  D.  &  L.  270 ;  15  L.  J.,  Ex. 

7  :  Jfearsei/  v.  Fee/iell,  7  Dowl.  437: 
J'lliott  V.  'Kendriek.  12  A.  ic  E.  597  ; 
4  P.  &  D.  305;  9  Dowl.  195:  Solo- 
mon v.  Leek,  9  Dowl.  301  :  Goatleij 
V.  Einmnrt,  15  C.  U.  291 ;  24  L.  J., 
0.  P.  38  :  The  San  Mei;a)ilh\  36  L. 
T.  183,  Adm.,  whcro  it  was  hold  that 
in  these  onsos  the  onus  of  proving;  that 
ho  is  solvout  lies  ou  tho  plaintiff.  See 
J'oolei/\i  Trasfee,  ante.  u.  (.v). 

(//)'  Per  Coleridqe,  J.,  in  Andrews 
v.  Marris,  7  Dowl.  712:  I'JIiott  v. 
Kemlrick,  12  A.  &  E.  597  ;  9  Dowl. 
195;  4  P.  &  D.  306.  Sec  Solomon 
V.  I.eek,  9  Dowl,  361  :  Mais  v. 
M'Xamara,  5  E.x.  2G7 :  O'ell  v. 
Carzon,  4  Ex.  813;  19  L.  J.,  Ex. 
225,  whore  tho  notion  was  carried  on 
for  tho  honofit  of  tho  solicitor: 
llaggnrth  v.  Wilkinson,  12  Q.  B. 
851':'  Parker  v.  The  Great  U'eslern 
Jt  Co.,  19  L.  J.,  C.  P.  335,  whore  tho 
])laiutiff  had  assi<?iiod  liis  claims  in 
tho  action  by  way  of  mortRasc,  and 
tho  Court  refused  to  order  security  to 
bo  {livou  for  costs:  H'rai/  v.  Jlrown,  8 
Sc.  557,  where  a  person  in  insolvent 
circumstaucos  sued  as  trustee,  and 
security  for  costs  was  refused.  And 
see  More/an  v.  Juan.i,  7  Moore,  344 : 
Dai/  V.  Smith,  1  Dowl.  460. 

(i)  See  per  Tindal,  C.  J.,  in  Jlear- 
srii  v.  IWhrlh  7  Dowl.  437  :  7  f*o. 
4(7.  And  see  Tenant  v.  Brown,  6  B. 
&  0.  208. 
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In  actions  by 
limited  com- 
Jiany. 

Lunacy  or 
infancy  of 
pluiutitf. 

Conviction  of 
plaintiff  for 
felony,  &c. 

In  ejectment. 
Next  friend. 


Application 
for,  when  lo 
be  made. 


Security  for  CuaU, 

Court  will  orilor  tho  lattor  to  kivo  Hocurity  for  costs  f/.).  It  mav 
horn  bo  lyldoil,  tlu.t,  oxcopt  i.i  iiu  action  for  tho  rocovrv  ,^' 
laml,  or  whcio  lio  is  n-  ^llieur  of  tlio  (Jourt,  tlio  orilv  modo  of  coia 
pollinj,'  a  str.  ,,  i  „.  .  i-,  ,,ctioii  to  pay  costs  is  by  all  appliuatioi,  to 
tho  Court  to  stay  prociedun/^  uiml  Hocurity  for  costs  bo  .'ivon  ■  l„r 
tho  Court  will  not,  except  in  thos.!  casus,  onlor  a  stranger  to  thn 
action  to  pay  tho  costs  of  an  action,  although  ho  bo  substantiulh- a 
Jjurty  to  it  (/). 

As  to  security  for  costs  in  actions  by  Hmitotl  companies,  see  '>a  ,f. 

Lunacy  of  tlio  plaintilf  is  no  grounrl  for  requiring  securitv  for 
l^^:^!^}^:^!^!^^  *"'''  '°'^'  '"  ""  '''*^""  by  aninfu,it,«. 

Formerly,  if  tho  i)laintifE  was  convicted  of  folonv,  and  uiulor 
sentence,  ho  mi-lit  be  ordered  to  give  security  I'or  costs (;/).     a,,; 
whero  the  plaintiff  absconded  to  avoid  a  charge  of  bisamv  hoV.» 
ordered  to  give  this  security  (o).  °      •''"'^^'^s 

As  to  securitv  for  costs  in  an  action  for  tho  recovery  of  laud,  sn 

Tho  next  friend  of  a  married  woman,  if  :>:  bo -insolvent,  mi^'L 
have  boon  ordered  to  givo  security  for  costs  [p) ;  but  not  so  tho  next 
friend  of  an  intant  (7). 

Apj'Ucatim  for.  wh,,  to  he.  mude,  and  how,  and  subii,.,,tcnt  Pro 
verdiiu/s.^ -It  cannot  bo  made  until  tho  defendant  has  appeared  frl 
In  the  case  of  several  defendants,  ono  may  make  it  after  he  has  m) 
pcared,  though  tho  rest  have  no!  done  so  (»).  It  .nay  bo  made  at  I'u  v 
time  eithei  betoro  or  after  issue  joined  (^).  Tho  uilo  of  //  T  IhS-a 
(r.  22;,  requiring  it  to  bo  iruido  before  issue  joined,  is  abolishwK/l 
It  may  bo  made  hilst  a  siimmons  for  judgment  under  Ord  Xjy 
IS  pending  (it),  .ho  defendant  does  not  in  general  waive  his  li-'ht  to 
have  '  ho  security,  by  taking :. iiy  step  in  tho  ciuse,  as  bv  f)btaiuin..  ■m 
order  tor  time  to  deliver  his  <lefenco,  or  the  like,  with  knowlod  "„  ^f 
the  ground  for  it  (..).  And  he  mav  apply  even  after  an  undertaking 
to  take  short  notice  of  trial,  or  such  notice  as  t  ho  plaintiff  can  L'i\  p  or 
uuMOO  for  a  specific  day(^}.     1    ;he  defendant  make  tho  apphcutiun 


(k)  Bull  V.  Jiosa,  1  .■=!:  N.  R.  217 ; 
1  M.  &.  Gr.  445. 

(/)  See  post     ^h.  LXVII. 

(»0  .SVrt7  'Ian.  ■>  B.  &  P.  437. 

(«)  Jlanr'i  7«,  1  B.  &  Aid. 
159:  lUurcti  Po.  9  Ex.  338; 
23  L.  J.,  p;x.  .  Bui  ,  lobably  this 
would  not  be  done  since  the  statute 
33  &  34  Vict.  c.  23. 

(0)  Roi/o-.i  V.  Bangor,  4  Dowl.  411. 
But  SCO  I.loiid  V.  Davis,  1  Tyr.  533. 

{]))  Maria  lit  v.  Mann,  14  Ch.  D. 
419:  cf.  In  re  I'ai/ne,  Handle  v. 
J'ouue,  -IZ  Ch.  D.  288.  See  post, 
Vol.  2,  Ch.  CI. 

(q)  See  ])ost.  Vol.  2,  Ch.  XCIX. 

(r)  J)e  la  I'ntue  v.  l)nc  dc  Birun, 
4  T.  11. 097. 

(,v)  See  Carr  v.  fihaw,  G  T.  R. 
490. 


(0  Mnrtuno  v.  Mnmi,  14  Ch  D 
419;  49  L.J,  Ch.  501,  C.  A.  See 
per  Jemcl,  M.  R.,  14  Ch.  I>.  at  n 
42 1  Sro  Ord.  LX V  r.  0,  post,  j,.  401  • 
.S// •/,!//,  &,\  Co.  V.  Iliid,  23  Ch.  D 
3a8;  52  L.  J.,  Ch.  (;I0. 

(«)    La     Bamiiie     des     Trnm(x 
rabl   -lies  V.  IVallis,  W.  N.  IN.Sl   (  ' 
Bitt.  (\\.  Caa.  62.  '      ' 

U)  See  I'hfcherv.  Lew,  5X.  &  M. 
3.)1 ;  3  A.  A;  E.  551 ;  1  H.  k  W.  430' 
irii  V.  Jn/h;  3  Dowl.  6:  LWindnr'/l' 
and  Leith  R.  Co.  v.  Dawson,  7  Dowl 
0/3  :  Dow/in/r  v.  llarman.  0  M.  &  \\ 
131  ;  8  Dowl.  105:  Otlio,  funn  of 
Greece  v.  U'right.  0  Dowl.  12. 

(.!/)  Jidinfiiiri/Ji  aiidj.eilh  J!.  Cu.  v. 
Ihu\-<uri,  7  Dowl.  5,3:  JhneliiKi  v. 
liarman,  supra:  JVest  v.  Cuo/c,  \  C. 
B.  312;  2D.  &L.834:  Dc  Montdlam 
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Application  for,  and  Subsequent  Proreedings. 
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after  issue  joined,  ho  must,  in  general,  do  so  promptly,  and  within  Cn.  XXXIII. 

a  rcaaonablo  tiino  after  being  first  apprisocl  of  tho  ground  for 
making  it  (z).  Tho  security  may  bo  appliod  foi  wliero  tho  plaintill 
at  a  lato  stage  of  the  action  amends  his  statomont  of  claim  so  aa  to 
introduce  a  new  cause  of  action  (<t).  Whoro  all  tho  costs,  as  far  as 
a (loniurror  vas  concerned,  had  been  incurred,  and  the  plaintiff  then 
^ent  to  reside  abroad,  tho  Court  thought  tho  justice  of  tho  case 
would  bo  mot  by  lotting  tho  demurrer  be  argued,  and,  if  judgment 
^•ere  given  f<ir  the  plaintiff,  staying  the  proceedings  imtil  security 
OTB  given  for  costs  {li).  In  one  case,  under  particular  circum- 
stancm,  the  Court  ordered  thr  laintiff  to  givo  security  for  costs 
alter  tho  cause  was  referred  (f). 

Tho  application  should  bo  made  to  a  master,  whose  decision  is 
Bubject  to  appeal  ('/). 

lu  general,  it  is  best  in  all  cases,  if  there  bo  tiiuo,  to  make  a  de-  Demand  of 
maud  on  tho  i)laintitf,  or  his  solicitor  or  agent,  for  the  security,  security. 
bd'oro  applying  to  tho  Court  or  a  Judge  for  the  same.     If  Iho  Aiii)lication 
(lel'uii  laut  grounds  the  application  upon  tho  fact  of  the  plaintilf  for  plaintiff's 
beiii"  resident  abroad,  and  ho  cannot  otliorwise  ascertain  tho  fact,  resiUeuce. 
so  as  to  make  a  positive  allidavit  of  it,  his  course  is  to  tako  out 
1  summons,  and  obtain  an  order  to  bo  furrrshed  with  tho  plaintiff's 
iiHulonco.     (AVf  ante,  p.  'Ji'H),)  .       ■,    . 

Tho  atlidavit  in  support  of  tho  application  should  state  in  what  Affidavit  in 
Bta^e  the  procc'^lings  are ((■).     On  an  application  on  tho  ground  of  support  of. 
tho°pk"""ft"'^  residing  out  of  tho  jurisdiction,  tho  application  should 
sho^^'  such  grounds  for  tho  deponent  d  belief  of  that  fact  as  would 
c?t:      ^h  a  jirimd  facie  caso(/).     An  affidavit,   stating  that  tho 
p!  resides  out  of  tho  jurisdiction,  as  tho  deponent  is  informed 

and  I.  wes,  would,  it  sooms,  bo  insufficient  {g).  A  statement  that 
tho  plaintiff  Is  residing  abroad,  is  j^riPid  facie  a  sufficient  statement 
that  ho  is  not  abroad  for  a  merely  temporary  purpose  {h).  Tho  affi- 
davit need  not  swear  to  merits  («)• 

Bv  /,'.  of  S.  C,  Ord.  LX  I',  r.  6,  "In  any  cause  or  matter  in  which  Amount  of— 
security  for  costs  is  required,  tho  security  shall  bo  of  such  amount,  3k"^^„  sccu- 


i 

'*!  ^  I  -rii-^ 


V.  Gorcias,  1  Biuff.  67,  per  ruttenon, 
J.;  MhUo-  v.  Giiriion,  4  Tauut.  273  : 
Stilly-  I'iri/,  Id.  (n.). 

(:)  ll'iiiiniright  v.  Ji/mul,  2C.,  M. 
&  R.  740 ;  I  r)owl.  5-17 :  Youiiff  v. 
JUshcort/i.  s  A.  &  E.  470,  n. :  Doe 


V   ':mfl,  1  Doivl.,  N.  S.  857. 
('i)  SortliawptoH  Coal,^S;c. 


Co.  V. 

MM'., (I  WtujrioH  Co.,  1  Ch,  D.  500; 
38  L.  T.  82  ;  26  W.  E.  485,  C.  A. : 
cn.  Corp.  of  Saltash  v.  Gooi/iiiaii,  43 
L.T.461." 

(//)  luiiilJe  V.  Milh,  8  Sc.  N.  R. 
402;  IM.  &Gr.  565. 

(c)  Gi'llv.  Lord  Cm-ton,  4  Ex.  813. 
See  Baillic  V.  Be  Ikrna'  s,  1  B.  & 
Aid.  331 :  Hancock  v.  lii,:ith,  2  Chit. 
150:  Jones  v.  Jones,  2  0.  &  J.  207  ; 
1  Dowl.  313:  Fountain  v.  Steele,  5 
Pnwl.  331,  Ex. :  lltmtlcy  v.  Bulnicr, 
G  iiuwl.  Goo ;  6  Sc.  247  :  Ocho,  Knuj 
of  Greece  v.  Wright,  6  Dowl.  12 
Ileteh  r  v.  Lew,  3  A.   &  E.   551: 

C.A.V.  -VOL,  I. 


A(l"ms  V.  Brown,  1  Dowl 
&  Sc.  154 :  Buss  v.  Clivc,  3  M 
2S;5. 

(d)  See  Northampton  Coal,  ^c.  Co. 
V.  Midland  ir,///ffcn  Co.,  7  Ch.  D. 
600,  503 ;  38  L.  T.  82 ;  26  W.  K.  485, 
C.  A. 

(t)  See  Ifanttei/  v.  Bulincr,  supra  : 
but  s.  0  Cole  V.  Bnirdij,  5  ')n\vl.__lGl : 
Jones  V.  Jonc',  10  L.  J.,  Ex.  77;  2 
C.  &  J.  207. 

(/)  Cardwell  v.  Baynes,  23  L.  T. 
170. 

((/)  Joynei  v.  C'lHinson,  2D.  &  L. 
44!i ;  13  M.  iV;  \Y.  558 :  Sandes/s  v. 
Jln/iler,  6  Dowl.  271, sed /jiwre.  Aiul 
SCO  JJowlini/  V.  Ilarman,  G  M.  &  W. 
131.  per  Atderson,  B.  Seo  fomi  of 
allidavit,  Chit.  Forms,  p.  222. 

(/()  llanmcr  v.  Mangles,  12  M.  & 
W.  313. 

(0  Ante,  p.  397. 
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Bond(r). 
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Ml  nil 


and  1)0  given  nt  such  times  {k),  and  in  such  manner  and  form  aa  tLo 
Court  or  n  Judge  shall  direct." 

The  order  may  (/),  and  generally  does,  stay  the  procoedin^'H  until 
security  be  given  (to).  Where  the  security  is  to  bo  given  t.>  tho 
satisfactiou  of  the  master,  if  the  partion  cannot  agree  upon  the  form 
or  sufficiency  of  it,  the  phiintin  should  procure  an  appointmont 
from  one  of  tho  masters,  for  the  purpose  of  wettling  the  same ;  nuj 
should  serve  a  copy  of  the  appointment  on  tho  defendant's  solicitor 
or  ogont  one  day  Doforo  tho  day  appointed. 

Where  the  amount  and  sufficiency  of  the  security  is  to  bo  decided 
by  the  master  («),  there  is  no  fixed  rule  as  to  the  amount,  whirh  ia 
in  the  discretion  of  the  master,  and  varies  according  to  tho  iiniDunt 
claimed  and  tho  nature  of  tho  actiou  (o).  Tho  Court  will  iidt  intor. 
fore  with  the  master's  decision,  unless  a  case  of  manifest  and  gross 
error  bo  made  out  {p).  Security  must  bo  given  for  past  as  well 
as  future  costs  (7). 

By  n.  of  S.  a.,  Onl.  LXV.  r.7,"  Where  a  bond  is  to  bo  giv.n 
as  security  for  costs,  it  shall,  unless  the  Court  or  a  Judj,'o  shall 
otherwise  direct,  bo  given  to  tho  party  or  person  requiring  tko 
security,  and  not  to  an  officer  of  tho  Court." 

The  security  is  usually  given  by  a  bond(r).  Tlio  fee  on  takin-* 
tho  bond  is  lOs.,  which  is  taken  by  means  of  a  stamp  impressed  ou 
the  bond  («). 
Fresh  security.  If,  after  the  security  is  given,  one  or  both  of  tho  sureties  becomo 
bankrupt,  or  insolvent,  that  will  afford  no  ground  for  tho  nppofito 
party  insisting  on  fronh  security  (<). 

Where  an  order  has  been  properly  made  for  a  plaintiff  to  give 
security  on  tho  ground  that  ho  is  residing  abroad,  he  is  not  entitled 
to  have  the  order  rescinded  if  he  afterwards  returns  to  Enpland 
although  he  has  no  intention  of  going  abroad  again  («).  Where 
tho  plaintiff  had  an  unsatisfied  judgment  against  tno  defendant  for 
a  large  sum,  the  Court  refused  a  rulo  for  security  for  costs,  upon 
the  plaintiff  undertaking  that  tho  costs,  in  tho  event  of  tho  ilefou- 
dant  obtaining  a  verdict,  should  bo  set  off  against  the  former  iudg- 
ment  (x). 


Discharge  of 
order  for  secu 
rity. 


i     \ 
B   1 


(^)  See  JUartaiio  v.  Mann,  14  Ch. 
D.  419 ;  49  L.  J.,  Ch.  501  :  cp. 
liroughtoH  v.  Jeremy,  1  H.  &  W. 
625 :  Kellij  v.  Ilroivn,  5  Dowl.  264 : 
Tassie  V.  Kinncdu,  5  D.  &  L.  587. 

(0  Lewis  V.  Oceiis,  5  B.  &  Aid. 
2G5. 

(Hi)  See  mil  v.  Fletcher,  5  Ex. 
470;  19  L.  J.,  Ex.  320:  Todd  v. 
Johnson,  2  C.  B.  203. 

(»)  Mais  V.  M'JVamara,  5  Ex.  267. 
(0)  Masset/y.  Allen,  12Ch.D.  807; 
48  L.  J.,   Ch.  692:   Arkwright  v. 
Kewbold,  W.  N.  1880,  59. 

(p)  French  v.  Maule,  4  Pc.  N.  R. 
719;  4  M.  &  Gr.  107:  sei  Kenty. 
Poole,  7  Dowl.  572. 

(o)  Masseij  v.  Allen,  12  Ch.  D.  807 ; 
48  L.  J.,  Ch.  692:  Harvey  v.  Jacob, 
1  B.  &  Aid.  150:  JirnrkUhfit:?.:  v, 
King's  Lynn  Steamship  Co.,  3  C.  P. 
D.  366;  47L.J.,C.P.  321;  38  L.  T. 


489,  overruling  O.vendtn  v.  Croimr 
4  Dowl.  574.  '    ' 

(r)  See  form,  Chit.  P.  i).  221.  Soo 
Youde  V.  Yoiide,  3  Ad.  &  El.  ;jll. 

(«)  Ord.  as  to  Fees,  Vol.  ■>,  Ap- 
pendix. 

(0  Jones  v.  Jacobs,  2  Dowl.  412. 
See  Foster  v.  Colby,  27  L.  J.,  E.x.5o; 
2i.  V.  Tho  Southampton  Harbour 
Commissioners,  34  L.  J.,  Q.  B.  1C4' 
llazeltine  v.  Watkins,  28  L.  J.,  Ex! 
40. 

(m)  Westenberg  v.  Mortimnn,  L. 
R.,  IOC.  P.  438;  44  L.  J.,  C.  P.  289, 
See  contra  I'lace  v.  Campbell,  G  D.  & 
L.  113,  C.  P.:  Baduall  \.  Hnky,1 
Dowl.  19;  4  M.  &W.  535:  Thrascr 
v.  Busk,  2  Dowl.,  N.  S.  51,  which 
were  not  cited  in  the  above  case. 

(.")  SristOiVr  v.  Ncnlhtim,  b  Sc.  N. 

R.  799 ;  2  Dowl.,  N.  S.  668 ;  4  M.  & 
Gr.  906. 


*m7^ 


Application /or,  and  Subsequent  Proceedings. 

By  Ord,  LXIV.  r.  6,  "  Tho  day  on  which  an  order  for  eocurity 
for  costs  18  served,  and  tho  timo  thenceforward  until  and  including 
the  day  on  which  such  security  is  given,  shiill  not  bo  reckoned  in 
the  computation  of  timo  allowed  to  plead,  answer  interrogatories, 
or  take  any  other  proceeding  in  tho  cause  or  matter." 

Tho  fact  that  a  plaintiff  has  been  ordered  to  give  security  for 
eost3,  ond  that  all  proceedings  have  been  stayed  meanwhile,  does  not 
prevent  tho  defendant  from  applying  to  have  tho  action  dismissed 
for  want  of  prosecution  on  tho  ground  that  tho  plaintiff  has  not 
delivered  a  statement  of  claim,  or  on  any  other  ground  (y). 


403 

Ch.  XXXIII, 

Timo  for 
pleading  after 
security  given. 

Dismissing  ac- 
tion pending 
order. 


On  Appeal.l — As  to  security  for  costs  on  appeals  to  the  Court  of  On  appeal. 
Appeal  and  to  the  House  of  Lords,  $ee  Vol,  2,  Cha.  LXXXV.  and 

lIxxvi. 


(u)  La  Graiiffe  v.  M' Andrew,  4  Q.  B.  D.  210:  48  L.  J.,  Q.  B.  315. 
Jtckm  V.  Ivimey,  L.  R.,  1  Eq.  693. 
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CHAI'TER  XXXIV. 

SEOUEITY  IN  ACTIONS  ON  LOST  BILLS  OF  EXCTANGE. 

_  By  tho  Bills  of  Exchango  Act,  1882  (45  <fc  4ti  V.  c.  61),  s  70  "i, 
any  action  or  proceeding  upon  a  bill  tho  Court  or  a  Jiul.J  Jn- 
orderthat  the  lossof  tho  instrument  shall  not  be  sot  up  M^^ 
an  indemnity  IS  given  to  tho  satisfaction  of  tho  Court  or  3; 
against  the  claims  of  any  other  person  upon  the  instrume  tt 
question  "     By  the  Com.  Law  I'roc.  Act,  1854,  s.  87  (wliic    /s  r 
repealed),  •'  In  case  of  any  action  founded  upon  a  bilf  of  c4  n n 
or  other  negx^tiable  instrument,  it  shall  be  lawful  for  the  Com'  o" 
Judge  to  order  that  tho  loss  of  such  instrument  shall  not  be  si^n 
provided  an  indemnity  is  given,  to  tho  satisfaction  of  tho  Court'' 
Judge,  or  a  Master,  against  the  claims  of  any  other  porso     ,  „ 
such  negotiable  instrument"  (a).  ^  "1"'" 

Tho  plaintiff  should  offer  an  indemnity  to  the  defendant  l),.f,„v, 
^:SSJ^:^!^^'  °^'^™°  ^°  -^^  '^  ordered  t^Mho 

oser  against  any  one  of  the  parties  to  it,  either  on  the  in  t  „ 
&  whl*!^"  "'"  '"'""''t'^'^r  ^'^-  1*  '°^™«  that  tho  loss  of  a  b 
S(^)"'A?^^;:^,^a*;^'^'^^-'^^-°.to  -I  action  -^ 
passing 

Bo  ,     _  

Bank  notes '(.)  and  hah  bank'notcs  (/)  aro  within  tho  section. 
on  /t(i,)    °  °  ^'^^  ^°  destroyed,  un  action  may  bo  muiutSmoJ 


('0  As  to  tho  amount  of,  and  tiino 
for,  giving  tlio  security,  soo  Orel. 
LXV.  r.  (i,  ante,  p.  401. 

{/))  King  v.  /tinmcrmnii,  L.  R  . 
6  C.  P.  100;  40  L.  J.,  C.  P.  278.  See 
AraiKjura  y.  ScholJUld,  1  H.  &  N. 
404. 

(«)  Bylos  on  Bills :  Hansard  v. 
Lobmson,  7  B.  &  C.  90;  Crewe  v 
Clay,  9  Ex.  601:  King  v.  Zimmer. 
man,  supra. 


{d)  See  Charnley  v.  GruiKhi,  2:!  L 
J.,  C.  P.  122:  Wainy.]Uula,\Ml 
ic  h.  010 :  loiiy  v.  Jlcu/ih;  2  Ciimi). 
214,  u.  ' 

((')  Jf'Boiincll  V.  Mitrrai/,  9  Ir.  C. 
L.  1{.  495. 

U)  liedinaync  v.  Bvmon,  2  L.  T. 

M  Sco  U'riyht  v.LordMaiihtom, 
24  L.  J.,  Ch.  623. 
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CHAPTEE  XXXV. 

JOINT)ER  OF   CAUSES   OF   ACTION   AND    ORDERING    SEPARATION    OR 
SEPARATE  TRIALS  OF  CAUSES  OF  ACTION  IMREOPERLY  JOINED. 


II       i 


Cn.  XXXV. 


Joinder  of  Cnnses  of  Ad!on.-]-BY  li.  of  S.  C.,Ord  XI  III.  r.  1  M, 

i  Subiect  to  tho  following  rules  of  this  order,  the  plaintift  may  unito 

iSsamo  action  several  causes  of  action,  but  if  it  arpear  to  tho  ^^^^^^ 

Kt  or  a  Judge  that  any  such  causes  oi  action  cannot  bo  con-  "^^'^.^^  ^ 

venicntlv  tried  or  disposed  of  together,  tho  C.nu't  or  Judge  may       i 

order  sraarate  trials  of  any  of  such  causes  of  action  to  bo  had,  or 

may  make  such  other  order  as  may  be  necessary  or  expedient  ior 

the" separate  disposal  thereof."  .       i-        i   i. 

This  order  treats  of  tho  joinder  of  causes  of  action  between 
the  =ame  parties  in  ono  action;  Ord.  AT/,  {see  post.  To/.  2,  Ui. 
IX  V  V  VII;  "I'artifs")  treats  of  the  joinder  of  parties  and  of  clanns 
kditfcrent  parties  in  tho  same  action.  This  rule  enables  the  plaintiti, 
to  ioin  several  separate  or  alternative  causes  of  action  against  tho 
«amo  defendant  {b).  It  abolishes  any  objections  on  the  ground  of 
multifariousness (c).  Onl.  XVI.  allows  the  joinder  of  plaintiffs 
(himin"-  or  of  defendants  against  whom  claims  aro  made,  jointly, 
wcTiiilv  or  in  the  alternative  {d).  The  rules  do  not,  however,  enable 
the  plaiiitilf  to  join  in  the  same  action  several  distinct  and  separate 
claims  against  different  defendants  (e).  ..„..„  ,     •  •     j 

Bv  0>'?/  XVIII.  r.  (5,  "  Claims  by  plaintiffs  jointly  may  bo  joined 
,vith  claims  bv  them,  or  any  of  them,  separately  against  tho  sanio 
defendant."    This  rule  is  subject  to  rule  1 ,  supra,  and  rules  8  and  V, 

'"■«vr  3  "Claims  by  a  trustee  in  bankruptcy  as  such  shall  not, 
uuless  bv  leave  of  the  Court  or  a  Judge,  bo  joined  with  any  claim 
by  him 'in  any  other  capacity."  See  fidhj,  post,  Vol.  2,  Lh.  CIl., 
"Actions  by  and  cu/ainst  Iknilrupts,''  &c.  i       •,  v. 

By  r.  4,  "  Claims  by  or  against  husband  and  wife  may  bo 
joined  with  claims  by  or  against  either  of  them  separately     U ). 


ill)  See  former  enactment,  C.  L.  P. 

Act,  1852,  s.  41.  „  „.    T^    1 

(I,)  Iiri//ot  V.  Easton,  7  Cn.  D.  1 ; 

47L.  J.,  Ch.  2'i5 :  cp.  Evans  v.  linck, 

4Ch.  I).132.  _    „,„ 

(f)  Cox  V.  Bark:r,  3  Ch.  D.  3o9, 

'«)  Howtllx.  IVest,  W.  N.  1879, 
90.  See  Ilondurns,  S;c.  R.  Co.  y. 
Lcfure,  2  Ex.  D.  ;501,  in  winch 
prmcipal  and  agent  were  joined  as 
co-defentlauts  :  t7(iWv.  titenmng,  6 
Ch,  D,  0!I5 ;  46  L.  J.,  Ch.  523.  where 
trespass  agiimst  ono  .and  breach  of 
covenant  against  another  defendant 


were  ioinedintliealtei-nativo:  Booth 
V.  Ih'iscc,  2  Q.  B.  D.  4!)6 ;  25  W.  R. 
838,  where  eight  plainiitVs  joined  in 
an  action  for  libel.  See  Ikssilla  v. 
SehKuIc  .\'  f'.).,  W.  N.  1880,  90:  Smith 
V.  Richardson,  cited  post,  n.  (/;). 
See  fully  post,  Vol.  2,  Ch.  LXXXVII., 
'^  Parties.'" 

(A  Barstall  v.  Boifas,  2C  Ch.  D. 
35,  .;s);  53  L.  J.,Ch.  565;  50  L.  T. 

512:  32\v.  u.na. 

(/')  This  is  subject  to  rr.  1,  8  and 
9,  as  to  ordei'ing  separate  trials. 
II.  7,  iulru. 
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Part  V. 


Separation, &c. 
of  causes  of 
action. 


i4        (f  i 


Joinder  and  Separation  of  Causes  0/ Action. 

fr/rt"^"^''  ^'''-  ''  ^^-  ^^•'  "^^'^'""^  'y  -nd  against  Iluslana 

By  r.  5   '<  Claims  by  or  against  an  executor  or  administrafnr 
^'^?^/^u^\^°J°'"^'^  ^ith  claTms  by  or  against  him  personalK      '' 
yidcd  the  last-mentioned  claims  are  alle-ed  to  arise  with  ,S'  P'"" 
to  the  estate  in  respect  of  which  the  pKiff  oSerdantt^^^^^^^^ 

nyr.  I       inelast  three  preceding  rules  \i,  e.  rr.  4  5  anrl  ai  v  „ 
be  subject  to  rules  1,  8  and  9  of  this  Order  "  '  ^^  '^'" 

1«n^'  !.l*^n  ^;°' vf/r?f  '='''''^'  °^  ^°"o^  i'l  actions  for  recoverv  .f 
land,  see  Ord.  XVIII.  r.  2.  vost  Vol  2  Oh  rvr  u  aT^  ^  ™ 
Recoveri,  of  Land."  ^     '  '  ^'''  ^^^•'     ^c<io«s /o^ 

An  objection  that  the  plaintiif  has  without  leave  loinorl  ri.,-,     . 
you.  which  leave  is  necefsary,  is  waived  by  ap^Snce  (^):^'^"^^  *° 

,Sfepam«o«  &c.  of  Causes  of  Action.-]— Ey  Ord.  XVIII  r  s  "  a 
defendant  alleging  that  the  plaintiff  \as  united  in  the  samn  .i"^' 
several  causes  of  action  which  cannot  bo  convenLntlv Xn  1  ""i 
together,  may  at  any  time  apply  to  the  Court  or  a  7^,3^°"^°^ 
order  confining  the  action  to  such  of  the  cauis  of  action  f  '"'  ?" 
conveniently  disposed  of  together ''  ^*'°''  ^'  "^"'^"  "^e 

causc^oTSorSd!  ind'sK^^^f  nrv?if^^°^  ^^« 

"  iV.>^cr  y  7'nW"  ,  enables  himto  o'^^?Se;;nVqTel'tion;  of'ft 

Any  application  under  this  rule  should  be  mn^f,  Kt,  =, 
before,  a  master,  and  should  be  made  as  soon  a^tTossfbi  nT'^^ 
necessity  for  it  becomes  annarpnt    -uniol+i,  POi'Sible  after  the 

the  indLeeof  abingivenTvthe  ^vZ^r  ^^^^""^  ""^ F'^'  "'^'^ 
sued  the  purchaser  fo?  The  %ce  of  he  Ss^na^?^^^^^^^^ 
claim  was  struck  out  as  embarrassing  (0  ^  ""  "'"  ^'^'  ^^^ 

of  .uck  camta  of  action  to  bo  excluded  oSoonSoS";*'  "? 
aent.  l„  be  mad,,  „„d  May  make  iuch  iTsToS"  7^t 

ioit:d!'^7;.'s;fe!tii'i5S!r.??SL"?™^^^^^^ 


C/)  See  n.  (/),  ante. 

(tf>  Mulckern  v.  i)ofrA«,  63  L.  J., 
Q.  D.  626. 

(A)  See  CAiW  v.  Stenning,  7  Ch. 
D.4I3:  if««y.  Old  Talargoch  Lead 
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CHAPTER  XXXVI. 


CONSOLIDATING  ACTIONS. 


Where  several 
actions  be- 
tween the 
same  parties. 


By  R-  of  S.  O.y  Orel.  XLIX,  r.  8,  '•  Causes  or  matters  pending  in    Ch.  X:.IXVI. 

the  same  Division  may  bo  consolidated  by  order  of  the  Court  or  a 

Jud"e  in  the  manner  in  use  before  the  commencement  of  the  prin- 
cipal Act  in  the  superior  Courts  of  common  law." 

Actions  can  only  bo  consul idafed  at  the  instance  of  a  defendant  and 
not  at  the  instance  of  a  plaintiff  [a),  but  if  several  actions  between 
the  same  parties  be  brought,  and  aro  pending  f(n'  the  same  cause, 
or  substantially  so,  the  Coiirt  may  stay  the  proceedings  in  all  but 
one  (/').  If  t'«'"  01'  more  actions  bo  brought  bj-  the  same  j^laintiff, 
at  the  same  time,  against  the  sarao  defendant,  for  causes  of  action 
which  might  have  been  joined  in  the  same  action,  the  Court  or  a 
Judge,  if  they  deem  the  proceedings  vexatious  or  oppressive,  will 
iu  general  compel  the  plaintiff  to  consolidate  them,  and  to  pay 
the  costs  of  the  application  (c).  Where  a  solicitor  did  different 
kinds  of  professional  work  for  a  client,  and,  alter  all  the  business 
was  transacted,  sent  in  a  bill  for  one  part  of  the  business,  and 
subsequently  sent  in  a  bill  for  tho  other  part,  and  commenced 
an  action  on  the  first  bill  before  the  expiration  of  the  month  after 
tho  delivery  of  the  second  bill,  and  after  tho  expiration  of  that 
month  commenced  an  action  for  the  other  bill,  the  Court  (diss. 
Erie,  J.)  made  an  order  for  tho  consolidation  of  the  two  notions  (^d). 

In  one  case,  where  five  separate  actions  had  been  brought  against 
five  different  individuals,  upon  five  several  gisarantees  given  to 
secure  distinct  portions  of  tho  same  debt,  u  Judge  made  an  order  for 
consolidating  them,  the  defence  being  tho  same  in  them  all ;  and 
the  Court  refused  to  rescind  the  order  (e).  But  where  the  plaintiffs 
had  brought  ten  separate  actions  of  indebitatus  assumpsit  against 
ton  separate  defendants,  for  certain  tolls,  port  dues,  anchorage, 
buoyage,  and  other  duties  alleged  to  have  been  incurred  by  them  in- 


S   :  ■  :  1 


Where  parties 
not  the  same. 


\ 


(a)  Amos  v.  Chadivick,  4  Ch.  D. 
869;  17  L.  J.,  Ch.  871 ;  Kutc,  p.  371. 

(4)  See  ante,  p.  371 :  Kicholh  v. 
Ltfevre,  3  Dnwl.  132  :  Chamberlmjne 
X.' Green,  9  M.  &  W.  792,  per  Farke, 
B. ;  Joins  V.  Prichard,  G  U.  &  L.  629; 
18 L.  J.,  Q.  B.  104:  llaigliy.  Paris, 
16  M.  &  W.  144 :  Came  v.  Legh,  6 
B.  &  C.  124  ;  9  D.  &  R.  120 :  Parkin 
V.  Scott,  1  Taimt,  565:  Wade  v. 
Simeon,  1  C.  B.  610:  Miks  v.  The 
Inhabitants  of  Bristol,  3  B.  &  Ad. 


403;  1 M.  &  Gr.  559:  Cecils.  Brigges, 

2  T.  R,  639.  See  Benton  v.  Pracd, 
Smith,  423:  Oldcrshaiv  v.  Tregtvell, 

3  C.  &  P.  58:  T/ie  Vildotala,  42  L.  T. 
96,  Adm.  :  rp.  The  Jacob  Landstrom, 

4  P.  D.  191  As  to  whai,  causes  of 
action  may  now  ho  joined,  ante,  p. 
405. 

(d)  BeardsttU  v.  Cheetham,  1  EI. 
B.  &  El.  243 ;  27  L.  J.,  Q.  B.  367. 

((')  Sharpc  v.  Lethbridge,  4  Sc.  N, 
R.  722  ;  4  M.  &  Gr.  7.  See  Anderson 


(«)  Ward  v.  Fomfret,  1  Sc.  N.  R.       Bartlett,  4  Sc.  N.  R.  779. 


1 
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Part  V. 


At  the  suit  of 
the  same 
plaintiff. 


Several  eject- 
ments. 


Penal  actions. 

Issues  urader 
Tithe  Af'vs. 


Consolidating  Actions, 
solidato  tho  auovo  actions;  although  it  was  swor,,  tW  fi  ""■ 

and  siimlar  caso  tho  application  was  iSsel  m^    If  .Ll  """  '^''' 

against    ho  Lli  defonrnt  W  Ifc^^^^  Stiffs  t^T  '^'•°"^"'* 
same  solicitor,  the  Court  refused  to  nvrWfi  ?PPl"yni-  tl.o 

them  to  bo  stayed  to  abide  tho  resuTt  of  ?    ^l^i^f  ^.'^"ig^  i"  iivo  of 

tho  causes  of  /ction  ^vere  diffoi^en  in  al/of  ?£m  Z'tCT  *'''" 
ncsscs  wore  ditterent  (/)  '  ^"  ^'^'^^  ^'lo  Mit, 

and  vexatiouslj  brSt  W  thi samn".^^^^^^  rS^f^  'tl^  oppres.ivei; 
trying  the  sam^  queSn,  nterFerHtS  bv  t  °  •  *^!,P»^'P°«o  of 
mgs  or  giving  tiu^e  to  plead  in  airth^i^f^  ^  uP""^  *^°  P^^-C'-'J- 
or  in  some  otter  way!  as  the  Courts  wf'''  ^r*  T.''^'^''  t"™«. 
their  own  process  for  tClV^^    ^^^° '''' "P^™i*«''l  Po^'ov  over 

abused  or  fdXttSX^oToptS^^^^       *'^  ^'^^  ^'-^ 

san.c  question  had  to  be  <tS  n™S  Wav  he  ^'^f^'^'^'^^^'  ^^  tho 
actu.ns  but  one,  and  order  ho  aoH,n«l^^  f  l^.™''']'-"-' "' ""  tho 
of  tho  ono  to  bo  tried  W  '''^'  "^''^^  ^^^^  '^^'^^ 

S  aSns 'i?e  t^dTfTr'thf '""  ^°  ^^^^^^'^  ^"  I^--^  ^^^ions  (.. 
40th  soclioi;  o  G  £  1r  4  c^l^bJ?r/'-'''-''"'^  ^?''*"^^'^  ""''"•  ti' 
landowners,  and  by  a  great  numbeJof  thn'r'/*^'^^"'*  °"«  "^  «'» 
vicar,  tho  Court  has  fio  power    n    '    „  •   \""'^'''''°f^' ''^'^'^'^t  tho 


I  -. 


^■^\  ^^''P"'!"'''^"  "f'^nltash  v.  Jack- 
wff«,  1  U.  &  L.  851. 

612  :  6,A4  V.  r«.M,  3  C.  H.  Cej^?^  As 
to  slaying  procoediugs  whore  tho 
acbt  and  ccsts  have  been  paid  in  one 
action,  sen  aiitr<,  j).  .'JC9 

(/O  Prac.  lipg.  151;  Anon.,  1  CV't 
Hfp.  .(19,...;  lianics,  15^1.  And  Je 
^%^- /'</',  2  B.  &  Aid.  598. 

(0  a?/o/  V.  Lmo/t,  I  Str.  420. 

9,i:>.  &  R.  12C,    g^ce  A'm^on  v.  j9./J 
Mi7-,  supra,  .  -".. 


(0  KichoUs  V. 
135:   B'vstbrook  v. 


ZcTj-rrt,  3  Dowl, 

^  mstoM  y.Jiimjess,  lii.rne,,,  175  • 
l;r.aB.n9,:^,«,-Mv.Ww,'2sS 
423'.'^  ^^°  ^"""'^  ^-  ^''"'^>  '  '^'"'t''- 


Effect  of  Consolidation  Order. 
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When  several  actions  are  brougM  in  respect  of  practically  the    Cn.  XXXVI. 

Bame  subject-matter,  or  raising  the  same  question,  tLo  Court  may  g^^j  -^ 
stay  them  all  or  enlarge  the  (  -no  for  proceeding  in  all,  except  one  cccflings  in " 
until  that  one  has  been  tried  ar    i  test  action  (2).  _  several  actions 

Where  several  actions  are  brought  npon  the  same  policy  of  pending  the 
insurance,   the  Court  or  a  Judge,  upon  application  of  the  de-  trial  of  a  test 
I'endants,  will  grant  an  order  to  stay  the  proceedings  in  all  the  action, 
actions  but  one,   the  defendants    undertaking  to  bo  bound   by  Several  actions 
the  verdict  in  that  one,  and  to  pay  the  amount  of  their  several  on  one  policy 
subscriptions  and  costs  if  the  plaintiff  should  recover,  and  submit-  °^  insurance. 
ting  to  such  other  terms  as  the  Court  or  Judge  may  think  proper  to 
impose  upon  them  {r).     The  Court  may  order  several  actions,  by  the 
tamo  plaintiff,  against  different  underwriters,  upon  mutual  in- 
furanco  policies,  to  bo  consolidated  according  to  tho  usual  practice 
in  actions  upon  ordinary  policies  {s). 

It  seems  that  tho  actions  may  now  bo  consolidated  at  any  time  At  what  time 
after  appearance,  even  though  before  statement  of  claim  (<)■    In  two  consolidation 
actions  between  the  same  parties  on  different  bills  of  exchange,  tho  ^^^^"^  appiiea 
Court  consolidated  them  after  issue  joined  and  notice  of  trial  given, 
upon  jiayment  of  all  tho  costs  in  the  second  action  {u). 

The  application  for  tho  consolidation  order  may  bo  made  to  a  How  applied 
Master  on  a  summons  at  chambers.     It  seems,  one  summons  only  for. 
is  necessary,  intituled  in  the  several  actions  [x). 

Tormerly,  it  was  thought  that  a  consolidatna  order  bound  the 
plaintiff  as  well  as  the  defendant,  and  tho  Court  could  not,  though 
fresh  evidence  had  been  discovered,  permit  tho  plaintiff'  to  try  tho 
other  actions  {ij).  But  now  a  ditYercnt  doctrine  is  established  (s), 
the  order  being  tor  tho  benefit  of  tho  defendant.  And  whero  actious 
against  underwriters  had  been  consolidated  by  rule  of  Court,  and 
the  defendant  had  obtained  a  verdict  in  one,  tho  Court  refused  to 
restiain  tho  plaintiff'  from  trying  a  second  cause  included  in  the 
same  rule,  till  tho  costs  of  tho  first  wero  paid  (y).  The  plaintiff, 
however,  by  proceeding  in  a  second  consolidated  action,  vnthout 
applying  to  the  Court,  loses  tho  benefit  of  any  terms  which  wero 
iBipcsod  on  the  defendants  by  the  consolidutH.n  rule(n).  "Whero 
one  of  two  actions  is  stayed  upon  tho  defendants  undertaking  to  be 
bound  by  tho  verdict  in  tho  other,  this  means  tho  ultimate  event  of 
the  action  (ft) ;  and  if  an  appeal  bo  brought  after  verdict  for  tho 
plaintiff"  in  the  action  tried,  tho  proceedings  in  the  other  will  bo 
stayed  on  the  defendants  giving  security  to  abide  by  the  decision 
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Effect  of  the 
consolidation 
order. 


(0)  Amos  V.  Chaduic}\  ■!  Ch.  D. 
869:  Bnmttt  v.  Lord  Jtiin/,  5  C.  P.  D. 
339;  42  L.  T.  480,  plaintiflE's  applica- 
tiou.  Sue  fully  ante,  p.  371 :  cp. 
Thmimn  v.  Houlh  Fust.  ]{.  Co.,  9 
Q.  B.  D.  320 ;  46  L.  T.  613  McHenrij 
V.  Z<uw,  22  Ch.  I).  397,  47  L.  T. 
649. 

(r)  See  ante,  p.  371 ;  4  N.  &  M. 
873.  See  Hharpe  v.  Lethbriilge,  4 
So.  N.  K.  722 :  Syers  v.  I'ickirsr/iU, 
27 L.  J.,  Ex.  5. 

f,v)  Lewis  V.  Banks,  27  L.  J.,  C.  P. 
247. 

(f)  MoUingsworth  v.  Srodriek,  4 


A.  &  E.  G4G ;  (3  N.  &  M.  240. 

{it)  Booth  V.  I'aync,  1  Dowl.,  N.  S. 
348.  See  lloUhnjstvorth  v.  Jirothick, 
supra. 

(.(•)  Ward V.  romfnt,  I  Sc.  N.  R. 
410,  n.;  1  M.  &  Gr.  559.  See  fonn, 
Chit,  Forms,  p.  228. 

( I/)  Doyle  V.  Douglas,  4  B.  &  Ad. 
544.' 

(;)  See  M'Grifforv.ITors/aU,  4  M. 
&  W.  320. 

(a)  Sco  Long  v.  Douglas,  4  B.  ■& 
Ad.  545,  n. 

(o)  Mudsuft  V.  Michardson,  S  Burr. 
1477. 


pr^fSW¥i*«.fips^:'!^?pa»? 
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rWli 


410 


Past  v. 


Order  when 
opened. 


Application 
for  leave  to 
sign  judgment 
in  actions  not 
tried. 


Costs  where 
money  paid 
into  Court. 


Consolidating  Actions, 

-  °^  „*^^/''^"''*  of  Appeal  ip)-  Where  actions  brought  against  sovoral 
defendants  were  consohdated  by  rule  of  Court,  and  %  consent  to 
abide  the  event  of  one  of  them,  which  was  proceeded  with  t£ 
Court  interred  from  the  facts  of  the  case  that  t^e  rule  and  subsn 
quent  proceedings  operated  as  a  joint  retainer  by  the  defendantq 
of  the  solicitor  in  the  action  so  proceeded  with,  and  held  that  tW 
were  jointly  liable  for  the  costs  of  such  action  (d).  ^ 

The  Master,  Court  or  Judge,  under  circumstances,  may  onen  tU 
consolidation  order  for  the  defendants,  and  permit  a  second  cause 
allowed!/?  ''^°''  terms («).    But  in  general  this   will   not  be 

After  a  verdict  for  the  plaintiff  (if  the  adiom  have  heen  consolidated 
b,/  order),  andjudyment  signed  thereon,  take  out  a  summons  hfvre  I 
Master,  and  obtain  his  order  to  enter  np  judgment  in  the  several  otjl 
actions  ichth  were  consolidated,  and  that  the  plaintiff  he  at  lihertnL 
sue  out  execution  thereon;  also,  that  one  of  the  Masters  may  tar  fL 
costs  in  all  the  actions,  and  that  the  defendants  pay  the  costs  of  Z 
application  to  be  ta.red-tlie  form  of  the  summous  and  order  iviU  of 
course  depend  oniv/,at  terms  were  imposed  by  the  consolidation  order 
Judgnvvt  must  be  signed,  costs  taxed,  and  execution  sued  out  (accord 
vig  to  tlie  terms  of  the  order),  as  in  other  cases  {g). 

By  Ord  XXn  r  8,  "Where  money  is  paid  into  Court  in  two 
or  more  actions  which  are  consolidated,  and  the  plaintiff  proceeds 
to  trial  in  one,  and  fails,  the  money  paid  in  and  the  costs  in  all  the 
actions  shall  be  dealt  with  under  this  order  in  the  same  manner  as 
in  the  action  tried.  '  ^^ 


(c)  Gill  V.  Himlley,  1  Moore,  79 : 
Aijlwm  V.  Favine,  2N.  R.  430. 

{(I)  Anderson  v.Hoi/iilon,  10  L.  J., 
Q.  B.  12. 

(tf)  Co/icn  V.  Bidkt'lfi),  .5  Taunt. 
165:  Amos  v.  Chadwicic,  9  Ch.  D. 
469 ;  47  L.  J.,  Ch.  871 ;  39  L.  T.  50 : 


Robinson  v.  Chadwick,  7  Ch.  D.  878 
(/)  Foster    v.   Allenbi/,  5  Doivl 
619 ;  3  Bing.  N.  C.  892,  ndm.  Fo.tn^ 
Steele,  lumier  v.  Aires,  3  Bins.  X  C 
896.  '       ""fe"^'^' 

iff)  Sec  form  of  judgment,  Chit 
Forms,  p.  230. 
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CHAPTER  XXXVII. 

TEANSFER    OF    ACTIONS. 


iudgiaent,  Chit. 


1.  Transfer  from  one  Division  to  another. 

Power  to  Transfer.']— "Sho  33rd  and  34tli  sections  of  tho  Judicature  Ch.  XXXVII. 
Ad    1873,  provido  for  the  distribution  of  actions  amongst  tho  p^^^^.^^ 
diiferent  divisions  of  tlio  High  Court,  and  assign  certain  actions  to  ^^^^^^^^j.^ 
mrticular  divisions  ((().  . 

Soct.  11  of  tlio  Jndicntnre  Act,  1875,  empowers  tho  plamtiil, 
Bubiect  to  the  above  mentioned  sections,  and  tho  Rules  of  Court 
hereinafter  mentioned,  to  commence  or  assign  his  action  to  any 
division  which  he  may  think  fit,  subject  (amongst  others)  to  tho 
following  proviso  (sub-sect.  2) :  .       ,  • 

"  If  any  plaintiff  or  petitioner  shall  at  any  time  assign  his  cause 
or  matter  to  any  division  of  the  said  High  Court  to  which,  according 
to  tho  Rules  of  Court  or  the  provisions  of  tho  principal  Act  or  this 
Act  tho  same  ought  not  to  bo  assigned,  tho  Court,  or  any  Judge  of 
Buch  division,  upon  being  inioviiiod  th(;r(>ot,  may,  on  a  summary 
application  at  any  stage  of  the  cause  or  matter,  direct  tho  samo  to 
be  transferred  to  the  division  of  the  said  Court  to  which,  according 
to  such  rules  or  provisions,  Hie  samo  ought  to  have  been  assigned, 
or  ho  may,  if  ho  think  it  expedient  so  to  do,  retain  tho  samo  in  the 
division  in  which  tho  samo  was  commenced;  and  all  steps  and 
proceedings  whatsoever  taken  by  tho  plaintiff  or  petitioner  or  by 
any  other  party  in  any  such  cause  or  matter,  and  all  orders  mado 


(a)  See  these  sections,  ante,  p.  9. 

The  following  matters  are  by  sect.  34 

asBgncti  to  tho  Chancery  Divisiou  :— 

"  All  wi  asta  and  matters  for  any  of 

the  following  purposes  : — 

The  administration  of  tho  estates 

of  deceased  persons ; 
The  dissolution  of  partnerships 
or  the  taking  of  partnership 
or  other  accounts ; 
The  redemption  or  foreclosure  of 

mortgages ; 
Tho  raising  of  portions,  or  other 

charges  on  laud ; 
Tho  sale  and  distritiution  of  the 
proceeds  of  pr<:.)XH-ty  subject  to 
any  lien  or  charge  ; 
The  execution  of  trusts,  chari- 
tahle  or  private , 

m.»«„»i;A/inii.^t«    r\t*  aoHinfr  ami .1a. 

or  cancellation   of   deeds   or 
other  written  instruments ; 


Tho  speciiic  perfonnance  of  con- 
tracts between    vendors    and 
purchasers  of  real  estates,  in- 
cluding contracts  for  leases ; 
The  partition  or  sale  of  real  es- 
tates ; 
Tho  wardship  of  infants  and  the 
caro  of  infants'  estates." 
It  may  bo  observed  that  this  section 
does  not  prevent  any  other  Division 
from  giving  effect  to  an  equity  to 
havo  a  ilced  sot  aside,  and  treating 
the  deed,  for  tho  purposes  of  a  de- 
fence, as  if  it  were  set  aside  (Mnatvn 
v.  West  Mostiin  Coal,  ^-c.  Co.,  \  C.  P. 
D.   145:   Bredautr  v.   Barwtrk,   36 
L.  T.  .52)  ;  .and,  also,  that  although 
the  section  assigns  the  ertrrttion  of 
trusts  to  the  Chancery  Division,  it 
does   not  so   assign   their  creation. 
Anon.,  W.  IS.  1870,  lOtt. 
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Part  V. 


I 


Transfer  of 
action  at  any 
stage. 


Tran't/er  0/ Actions. 

thoroin  by  tho  Court  or  any  Jua^o  thereof  before  any  such  transfn. 
shall  bo  valid  and  effectual  to  all  intents  and  nurnosos  in  fl,„  "^ 
iuannor  as  if  tho  same  res]r,octivoly  had  hlonVSani  ZdSZ 
proper  division  of  the  said  Court  to  which  such  caus^or  mattS 
ought  to  have  boon  assigned  "  (b).  '^"" 

By  Judicature  Ad,  1873,  s.  36,  "  Any  cause  or  matter  mav  if 
any  time,  and  at  any  sago  thereof,  and  either  with  cJ-  3o^ 

aSnS"  -^'r  ""'{  "-^  ^'"  P""'^"'  ^^'"-'^'''  ^°  transferred  by  It  ? 
authority  and  in  such  manner  as  [sic]  Rules  of  Court  may -^1^ 
from  one  division  or  Judge  of  tho  Uigh  Court  of  Justice  t o  ■  , v 
other  division  or  Judgo  thereof,  ,)r  inay  by  tho  like  a  tlu.r  h    ' 
retained  in  the  division  in  which  th..  samo'wa^  commencif  a  S^^^ 
such  may  not  bo  the  proper  division  to  which  tho  simo  r ,      ° 
matter  ought,  in  tho  first  instance,  to  have  bZ  assi^-ncd.''  ' 

Order  for  Transfer  {c).]-By  R.  of  S.  C,  Ord.  XLIX.  r  ;5   "  \nv 
cause  or  matter  may,  at  any  stago,  bo  transferro.l  from  one  JJiyi;^  , 
to  another  l>y  an  or.lor  made  by  tho  Court  or  any  Jud"n     / 
Division  to  which  tho  cause  or  matter  is  assignee  ^  IWiSJl ,  'f 
no  such   ransfer  shall  bo  made  without  tho  con^e"it  of  1    Y?  si  jj^' 

Tn^'' ''^T^/f  H'^"  •^•''  tlio  transfer  of  an  action  must  bo  made  to  a 
Judgo  ot  the  Division  in  which  the  acti,m  sought  to  bo  tr a iis,  ,ll 
IS  ponding  <0-  It  should  bo  made  by  summons  aid  .,! 
2>arte  (e).  Tho  summons  inust  be  ma.le  ilturimb le  bcf.',^  a  J  iJo' 
as  a  master  has  no  jurisdiction  to  order  the  transfer??)  'S 
order  IS  made  subject  to  tho  consent  of  the  Presidentof  the  I  "ivisit 
to  which  tho  action  is  transferrea  being  obtained  (./),  and  7s  3 
effectual  until  that  consent  is   given  (h).      It  appears  doub 


{/>)  As  to  tho  power  of  detention 
wlieu  the  action  has  been  brouglit  in 
the  wrong  Division,  see  J'tniwi/  v 
Jiiint,  G  Ch.  D.  'J8:  per  Jfsse/,  M'.  R., 
An/nltv.  Corporatim  ofSoiitlui.xuton. 
16  Ch.  D.  at  p.  149. 

(c)  By  R.  of  S.  C,  Ord.  XLIX. 
r.   1,    "Causes  or  matters  may  bo 
transferred    from    one    Division   to 
another  of  the  High  Court,  or  from 
one  judge  to  another  of  the  Chan- 
eery  Division  by  an  order  of  tho  Lord 
Chancellor,  provided  that  no  trans- 
fer shall  bo  made  from  or  to  any 
Division  without  tho  consent  of  tho 
president  of  the  Division."    Uudor 
this  rule  the  Lord  Chancellor  will 
direct  the  transfer  of  an  action  on  a 
written  application  to  his  secretary, 
accompanied  by  tho  written  consent 
of  tho  parties.     Whi-ro  the  parties 
do  not  consent,  the  Lord  Chancellor 
must  bo  moved  in  Court  (Mimorau- 
dum,  1  Ch.  D.  41). 

Rule  3  is  coutiued  to  transfers  from 
one  Division  to  another,  and  does 
not  apply  to  transfers  from  one  judge 


of  a  Division  to  another  judge  of  the 
same  Division :  Chnprnan  v  k,,d 
I'ropcrt;/  Trust,  Limit, if,  7  t'h  D 
732;  2.3  W.R.  m :  In  ro  }[^h^ 
fc.  Co.,  16  Ch.T)  702.  Astotrami 
for  from  one  judge  of  tho  Chanarv 
uivision  to  another,  see  Ord  XL1\ 
J;''^-/'^''"'  y-  Brown,  W.  X.  mi, 

V.  Johmton,  41   L.  T.  4G7  •    Porttr 
V.  ;r«^  43  L.  T.  569.  ^" 

(<0  Bcforo  tho  Queen's  Bench. 
Common  Pleas  and  Hvcheciuer  \y^. 
visions  wore  consohdated  it  was  held 
that  a  judge  of  either  of  these  di- 
visions  sitting  at  Chambers  had  i)o«cr 
to  order  the  transfer  of  an  action. 
although  ho  was  not  a  judge  of  tho 
particular  Division  tci  wliich  ilio 
action  was  assigned :  mibnaH  v. 
Mmjhcw,   1   Ex.  D.  132;  45  L.  J., 

M  Uumphreys  v.  Fdwanh,  45  L. 
J.,  Ch.ll2;  W.N.  1875,208. 
(/)  R.  of  S.  C,  Ord.  LIV.  r.  12 
(ff  i  Seo  form.  Chit.  F.  239. 
(/()  Humphreya  v.  Edwards,  supra. 


Transfer  of  Actions. 


4ld 


whether  tho  consent  of  the  President  of  the  Division  from  which  the  Cn.  XXXVII. 
action  is  transferred  is  not  necessary  as  well  as  that  ot  the  President 
of  the  Division  to  which  it  is  transferred (O-   ,.  „s       j 

The  power  to  order  the  transfer  is  discretionary  [k),  and  some 
sullicient  reason  for  the  transfer  must  in  each  caso  bo  shown  JO- 
Primd  facie  it  would  probably  bo  sufficient  to  show  that  tho  action 
was  one  which  is  specially  assigned  to  another  Division ;  and  an 
order  for  transfer  would  in  these  cases  be  made  li  the  Division  m 
which  tho  action  was  commenced  has  not  tho  suitable  machinery 
for  dealing  with  it(«0-    l^^t  the  aoth  and  11th  sections  noticed 
above  civo  any  Division  power  to  retain  such  action,  and  tho  power 
would  it  is  submitted,  be  exercised  when  no  real  mconyenienco 
would  result  from  it  {n).     Tho  mere  fact  that  the  detondant  sets  up 
a  counterclaim  which  if  it  had  been  an  original  action  would  have 
boon  assigned  to  another  Division,  is  not  a  sufficient  reason  for 
tmnsferririg  an  action  to  tho  latter  Division  (o)      Thus,  a  transfer 
was  refused  when  tho  defendant  in  an  action  m  the  Queen  s  ]>onch 
Division  set  up  a  counterclaim  for  specific  perforuuiuco  and  tho 
rectification  ot  a  deed  ( /,)•     But  in  several  cases  where  it  was  said 
that  the  Chancery  Division  alone  had  tho  requisite  machinery  lor 
civin-  elfect  to  tho  counterclaim  for  specific  porforuianco,  actions 
tivo  been  transferred  to  that  Division  on  this  ground  {q).    AMioro 
the  defendant  in  an  action  for  money  lent  set  up  a  counterclaim 
to  have  a  partnership  account  taken,  a  transfer  was  ordered  {r).     A 
truiisfor  may  bo  ordered  where  an  action  in  respect  of  the  samo 
subject  is  pending  in  another  Division  (s) ;  but  where  an  action  is 


(i)  Per  Jamfs,  L.  J.,  Slorey  v. 
WWrffe,  4  Q.  B,  D.  289. 

(A)  Mitropohtan,  .jr.  R.  Co  v. 
Mitropolitan  District  li.  Co.,  W.  N. 

28i):  27W.It.  833  {C.  K.):  Anon., 
W.  X.  187C,  55,  whero  Arclnli(il(i,J., 
iu  ri-'t'usiug  an  upplicatiou  for  trans- 
fer,   said    that    thu  fact  that  both 
piirties  cousentfil  to  tho  transfer  was 
not  sutticient.    Soo   YoKiiff  v.  Antff, 
\f.  X.  1870,  11  ;  Bitt.  cxcvi,  where 
an  action  by  a  mortgagor  for  posses- 
sion was  transferred  to  tho  M.  K. : 
Miisun  V.  Mofxtt,  Id.  21,  when  an 
action  was  transferred  to  the  V.-O. 
Midins  on  the  ground  tliat  in  com- 
mpucing  it  tho  plaintilf   had  com- 
mitted a  breach  of  an  order  of  tho 
Vice-chancellor:     Anon.,    Id.    22: 
Ban-  V.  JScin;  Id.  44,  where  tho  M. 
E.  ordered  tho  transfer  to  the  Pro- 
bate Division  of  an  action  for  tho 
appointment  of  a  r(!ceiver  of  rents, 
&c.  of  the  estate  of  a  testator,  the 
validity  of  whose  will  was  being  con- 
tested in  the  latter  Division.    Otneral 
Steam  Navigation  Co.  v.  London  and 
Edinburgh    Shipping    Co.,    Id.   5b, 
whom     Arrhihnld.     J.,    refused    to 
transfer  to  tho  Adm.  Div.  an  action 
for  negligence,  caiisiug  a  collision  in 


the  Thames  ;  and  cases  ciied  infra. 

(w)  J.islw  V.  Clifori/,  50  L.  T. 
690,  partnership  accounts. 

(ii)  See  per  JcfSfl,  M.  R.,  Fiiini'!/ 
v.Miint,  C  Ch.  D.  at  pp.  100,  101 ; 
per  Id.  Aslatt  v.  Corporation  of 
iSonthawpton,  16  Ch.  D.  at  p.  149. 
Cp.  Glossop  V.  litstoH,  i-c.  Local 
Board,  12  Ch.  D.  102. 

(o)  Storey  V.  Wnddlc,  supra  :  New 
boidd  V.  Stcade,  49  L.  T.  049. 

(i;)  Storci)  V.  Wflddk,  supra.  In 
radwick\.'S,-oit,\\.  N.  1870,  74,  an 
action  was  transferred  to  the  Clian- 
cery  Division  on  Uie  ground  that  the 
defendant  set  up  a  counterclaim  to 
have  a  deed  set  aside.  See  Mosti/n 
V.  ll'est  AloKtyn  Coal  Co.,  cited  ante, 
p.  411,  n.  (,().  ^^       . 

(o)  London  Land  Co.  v.  JInrris, 
13  Q.  B.  D.  .540 ;  53  L.  J.,  Q.  B.  536 ; 
51  L.  T.  290 ;  33  \V.  K.  14:  EoUoway 
V.  York,  2  Ex.  D.  333;  25  W.  R.  403 
(C.  A.) :  llillman  v.  Mayhcw,  1  Ex. 
I).  132  ;  45  L.  J.,  Ex.  334:  Smith  v. 
Lccinge,  39  L.  T.  579. 

■  ■  Warne  v.  Bell,  W.  N.  1875, 
See  Ladd  v.  Pideston,  62  L.  J., 
VC;  48  L.  T.  950:  Leslie  v. 
•(/,  50  L.  T.  690. 
Holmes  v.  Harvey,  35  L.  T. 
.„,  .  2i>  W.  R.  800.  See  Smith  T. 
Whieheord,  24  W.  K.  900  :  Metrop., 
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A- 


2V(  >J«/ero/^c«o««, 

brought  in  tho  Quoon's  Bench  Division  a  dofondant  does  not  nocos 
sanlv  eutitlo  lurnse  £  to  a  transfer  by  commencing  a  cross-actK: 
t  .0  <  Juincory  iJivision,  including  matters  specially  assigned  to  Sm 
JJiviHion  (t).     An  action  for  personal  injuries  caused  bf  a  colli  ' 
between  ships  was  transferred  to  tho  Probate  &c  Uivisinn  !,  v^ 
an  action  for  limitation  of  liability  was  pending  (uV^'TrSlelte 
menf  nf"f}f  ^^'""Sbt  m  a  particular  DiviLn  in  oWer  to  avS  p  ^ 
mcnt  of  tho  costs  of  a  former  action  in  another  Division  is  ,S, 

La'ow- ■'"'"?  •  'f  "  ^'T^''  (^^  '•  "°^  ^i"  *^°  ^"<^™  f^et  thai     or 
IS  a  (,uestion  which  may  bo  conveniently  tried  by  a  jury,  be  a  su 

iij  U)i(.  XL IX,  r,   7,  "Any  cause  or  matter  transferred  fiL 
any  other  division  to  tho  Chancery  Division  shall    W  the  nrl 
directing  the  transfer,  bo  assigned  to  one  of  tho  Judges  of  th!f 
division  to  be  named  in  tho  order  "  ''uugcs  ot  that 

Uetbro  tho  consolidation  of  the  Common  Law  Divisions  it  was  held 
tha  the  prerogative  of  the  Crown  to  havo  matters  affeSrig 
rights  and  avenues  dotormined  in  tho  Exchequer  Division  was  not 
aftected  by  tho  Jucbcaturo  Acts  (z).  visiouwasuot 

2.  Transfer  after  Order  for  Winding  up  or  Administration  (a) 

tration  shall  bo  pending  shall  have  power,  without  any  fS  : 
consent,  to  order  he  transfer  to  such  J^iidge  of  any  cause  ^mi 
pending  m  any  other  Court  or  Division  brought  ol  contiuSed  W  o 
against  such  company,  or  by  or  against  tho  executors  or  adminis 
trators  of  tho  estator  or  intestate  whose  assets  are  being  so  ud 
ministered,  as  tho  caso  may  be."  ^       ""■ 

wl,'^!!^'fi?P^'-'' r°''  "°''"''  *^'^  .™^°  ^"«*  te  made  to  the  Judge  bv 
whom  the  winding  up  or  administration  order  is  made.  It  sbouS 
be  made  exparteiu).  In  order  to  bring  an  action  against  an 
'A7tZl'f''  tho  rule  it  must  bo  agaiSst  him  5  JexecSof) 
nifi,  r>?"^^-  "^'P^'f  ^"  "^°  ^•■^"^f^^  of  actions  pending  before 
another  Division  and  not  to  the  transfer  of  actions  pending?  be  ore 

r?!^  apr4^(c°  '""""  ^^'"^°"  *°  ^^''^  ^"^^^1  and%  ant, 


I    '^ 


V. 


m 


\i  I 


fc.  7?.  Co.  V.  Meirop.  District  H.  Co., 
W.  N  1879,  193  (U.  A.),  where  tho 
transfer  was  refused.  Cp.  Lucas  v 
Siggcrs,  L.  K.,  7  CL.  517. 

(0  Standard  Discount  Co.  v.  Dar- 
ion,  37  L.  T.  581. 

(«)  Haivkins  v.  Morgan,  4Q  L.  J., 
Q.  B.  618. 

(.c)  Cannot  v.  Morgan,  1  Ch.  D.  1 : 
45  L.  J.,  Ch.  60.  '     '^"-  ■^-  '  ' 

(y)  Cannot  v.  Morgan,  supra: 
Holmes  v.  Harvey,  35  L.  T.  600:  The 
Fuiioa,  W.  N.  1880,  172.  See  China, 
§-c.  Co.  V.  Marine  Ins.  Co.,  W.  N. 
1881,  89,  where  a  transfer  from  tho 
Choucwy  Diviaion  was  ordered. 


(~)  -^"•-C'«»-  V.  Constable,  4  Ex. 

r'^"\/!i,J'L^''"''°''^  Siemens  Steel 
Co  10  Ch.  D.  489  ;  40  L.  T.  35.  See 
oa  to  this  case  In  re  Madras,  rfr.  Co., 
16  Ch.  D.  702  :  Field  v.  Field,  W.  N 
1877,  98 :  Whitaker  v.  Robinson,  Id, 
201.    See  Me  Timms,  47  L.  J    Ch 

^state,  8  Ch.  D.  164:  lie  Thames 
Steam  Feny  Co.,  40  L.  T.  422:  J,i  u 

nni-^r*"!'^""^  Electric  Telegraph 
Co.,  29  W.  E.  332. 

r.A^^  i^o^on  V.   Chapman,  40  L.  T. 
fi7S.     Hap  Tie  Ti 0   -,—  --- 

D  70/"  *"*  ''''«<^'*<'«.  #<'•  Co.,  16  Ch. 
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Asaignmcnt  of 
actions  to 
particular 
masters. 


Transfer  from 
master  to 
master. 


As  to  staying  proceedings  against  companies  Movo  ami  u 
the  winding-up  order  ih  made,  ,■    '  post,  I ../.  2,  (  h.  XtU.,     ^leci 

'^ArioX1ng^prrodi.B  in  a.  t ions  against  oxecutorB  or  ad- 
ffiinLtrator/atter  an  administration  order  l.as  .-..1  mado  see  po.t 
r«     "c'/i   ATT//.,  ^^Actiom   h,,  and  cjaw.f  I         'ors     Ac      An 
a£o;'  agldnst  an  oxeeutur  or  administrator  ^v.  0  ataycd  until 

the  administration  order  is  actually  made  [d). 

3.  Transfer  from  Milder  to  Master, 
w.-  nr.l  F  r  0  '  Every  action  in  the  Queen's  Bench  Division 
no?  n'oc  ed  ng  in'a  District  Eegistry  shall  1h>  an-signed  to  one  of  ho 
Slis  of  thf  Supreme  Court ^t  the  time  and  in  manner  provided 
^Tord  LIV.,  and  all  documents  and  procce.hngs  therein  nliall 
Soreafter  bo  marked  ^vith  the  namo  ot  the  Mas  er  to  ^-hom  the 
Sn  has  become  so  assigned,  and  .;veiy  apphcation  or  pr|.cee.iing 
?hori  which  by  these  Rules  is  to  bo  heard  and  dealt  with  ly  a 
Mas?or.  Including  taxation  of  the  costs,  shall  bo  heard  and  dealt 

'tv^yt.^'t''"' Where  actions  have  become  assigned  to  the 
masters  under  the  provisions  of  tlie  last  preceding  rule,  it  shall  be 
Ta  tl  for  the  Lorcl  Chief  Justice  of  England  :o  transtcr  all  or  any 
number  of  actions  from  any  one  master  to  any  other  master. 
Tv  r  8  ''During  the  aLonce  from  illness  or  any  other  urgent 
™  or  during  a  vacancy  in  the  office,  ofany  master  to  whom 
anv  action  mifhavo  been  assigned,  or  during  any  vacation,  any 
o?hor  master  aLv  hear  and  dispose  of  any  apphcation  thereui  on 
bohalf  or  in  the  place  of  such  master. 

4.  Transfer  from  Judge  to  Judge  on  death,  A-c. 
By  nrd.  TJX.  r.  2,  ''Where,  by  sect.  17  oit^o  Appellate  Juris^  ^ft"  S 
difinAd    187G,  or  by  these  rules,  any  application  ought  to  bo  l^g^^^,  scc. 
So  to   or  any  jurisdiction  exercised  ])y  the  Judge  by  whom  a 
™?eo?'matter  his  been  tried,  if  such  Judge  shal   die  or  cease  to 
1 P  a  Tudeo  of  the  High  Court,  or  if  such  Judge  shall  be  a  Judge  of 
frw  of  Anneal  or  if  for  any  other  reason  it  shall  be  impos- 
Se  oHnconteTent  till  sSch  Judge  should  act  i^  the  matter,  the 
tsidenrof  the  Division  to  which  the  cause  or  mattor  belongs  may 
Xv  hv  a  snecial  order  in  any  cause  or  matter,  or  by  a  gonornl 
oSr  apincablo  to  any  class  of  causes  or  matters  nominate  some 
otior  5K  toVhom  Lh  application  may  bo  made,  and  by  whom 
such  iurisdiction  may  be  exorcised.  ., 

fec7e  Appellate  Jurisdiction  Act,  1876  «.  17,  ante  p.  16.  n.  (c) . 
and  also  the  Judicature  Act,  1884,  ss.  5  and  G,  ante,  p.  18. 


1       • 

■ 


:■! 


1     i 


(^d)  Crowle  v.  Russell,  4  C.  P.  D.  18G ;  39  L.  T.  320. 
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CHAPTER  XXXVm. 

moCEKDLVaS  BY  DEFKXDANT  CLAIMING  CONTUIBUTIOIf 
OB  INDEMNITY. 

A  dofendimt  who  lias  a  cross-claim  an-ainat  a  nlninfiff  mn^  =„<.  -i 

Whoa  tho  defendant  ckims  couliibution  or  indomnilv  over  ami,, . 
In  all  cases  other  than  those  above  rofen-ed  to  claims  a-^;,,  ^ 

jaS/Sstot3Sir:^/^s^t;ti^s^^^ 

Court.  '''"''  "  1"'^^''^'"^  '^"^  ^"^^'^'l  by  the  Rules  ol 

By  Judicature  Act,    1873,   s.   24.   subs    .S    "TJin  o„,M   n     i 
resi^ctyely.  and  every  Judge  the^o'^Lu  \also'' W  Iw  ?t 
m  otL  "n  Jt.l°oT?"> '""  'T*^^*  "^  ^''y  ^^^"table  estateCi  1], 

^I&ff  "°  f'.""'''^  ""  ^^'^'^^■t^^  by  bim,  all  such  re7ef  a"'J  us  in- 
p  a  ntiff  or  petitioner  as  such  defendant  ^hall  have  m-opedv  chime  1 

Z,^'%^  ' •^''^T  ^"'^  '^^  *be  saidCouiisrespect^eniaivJ  4 
bv  bnin"^^*  ^7  «r"^^^.^^  ^"^  ^-^y  «»it  instituted  fo-  that  iurt 
aL  .11  1  '^"^f.'^^'^*  aS'^»"st  the  same  plaintiff  or  petitioner  a"  1 
also  all  such  relief  relating  to  or  councdld  with  the  ori^ZW^-^t 


(fl)  See  ante,  p.  30i. 

(*)  See  Id. 

(.0)  See  Id. 

(d)  Sou  post,  p.  418. 

ie)  Seeijost,  p.42t. 

(/)  It  must  not  bo  forgotten,  how- 

tZl\}^^  ^"^-  ?^^-  ^-11'  provides 
that  ''The  Court  or  a  Judge  may  at 
any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of 
either  party,  and  on  such  terms  as 
may  appear  to  tho  Court  or  a  Jud^n 
to  bo  j  U8t,  order  that  the  names  of  any 


parties,  improperly  joined,  whether  as 
plaintiffs  or  as  defendants,  bo  struck 
out,  and  that  tho  names  of  any  i);ir- 
ties,  whether  plaintiffs  or  defcudauts, 
who  ought  to  have  been  joined,  or 
whoso  presence  before  tho  Court  may 
bo  necessary  in  order  to  enable  tlin 
Court  effectually  and  completely  to 
adjudicato  upon  and  settle  all  tho 
questions  involved  in  tho  cause  of 
matter,  bo  added."  See  post,  Vol.  2, 
Ch.  LXXXVII.,  ''Fartiis." 


The  Third  Party  Order. 

of  tho  cause  or  matter,  and  in  like  manner  claimed  against  any 
other  person,  n-heVur  nlrnuhj  a  parti/  to  the  sumo  cause  or  matter 
or  ii'it,  wlio  shall  liavo  boon  '/"///  serrcd  ivith  iiotii'r  in  ivritin;/  of 
sudi  claim  pursuant  to  any  rule  of  Court  or  any  order  of  the  I'ourt, 
as  iiiiglit  properly  have  been  granted  against  such  person  if  ho  liad 
been  made  a  defendant  to  a  cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose  ;  and  every  person  served  with  any 
gucli  notice  shall  thenceforth  be  dtrutid  a  jiari//  to  such  cause  or 
matter,  with  tiie  same  rights  in  respect  of  his  dtM'ence  against  such 
claim,  as  if  ho  liad  been  duly  sued  in  the  ordinary  way  by  such 
dufiT.aant." 

The  oidy  rules  under  this  section  at  present  ni  f<u'ce  are  those 
uientioned  in  this  chapter.  Tlie  former  rules  coniined  the  ojieration 
of  the  section  to  enabling  the  defendant  to  bind  the  third  party 
conclusively  by  the  judgment  given  as  between  the  phiintilf  and 
the  original  defendant,  and  if  ho  wanted  to  get  an  indeunu'^^y  or 
other  relief  against  the  third  party  it  was  still  necessary  to  bring  an 
action  of  his  own((/). 

Under  the  present  rules  the  Court  has  power  to  give  judgment 
agniust  the  third  party. 

The  present  rules  enable  a  defendant  who  "  claims  to  bo  entitled 
to  contribution  or  indenniity  over  against  any  person  not  a  party  to 
the  action"  (/(),  or  against  a  co-defendant  (/),  to  servo  such  person 
with  a  notice  (A),  and  to  bind  such  person  by  the  proceedings  in  the 
action,  and  obtain  judgment  against  him.  The  rules  only  apply 
whe"u  the  claim  over  is  to  contributiini  or  indemnity  (/.).  The  claim 
to  indemnity  must  be  one  that  arises  out  of  some  contract  express 
or  implied  (/t-).  Thus  when  the  plaintilfs  claim  is  on  a  covenant 
to  repair  on  a  lease,  the  defendant  cannot  bring  in  as  third  party  a 
sub-t(uiant  who  has  entered  into  a  c(jvenant  in  identically  the  same 
wonb  in  an  underlease,  as  the  claim  is  not  cue  for  contribution  or 
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(r/l  rrdtrnn  v.  Brail  (C.  A.),  45 
L.  Ji,  Ch.  at  p.  114  ;  'i'i  L.  T.  at  p. 
828;  24  W.  R.  198:  S.  ('.,  1  Ch.  I). 
17G.  In  the  latter  report,  which  is 
very  brief ,  the  words  ahovc  referred  to 
arouot  reported.  Accord,  per  hall, 
V.-C,  I'm/wick  V.  .Sew//,  2  Ch.  IJ.  iit 
743:  7V(,'  CiirUbimi,  o  V.  D.  .59  ;  41 
L.  T.  710,  C.  A. 

(/,)  See  Ord.  XVI.  r.  48,  post. 
The  present  rules  nro  contiucd  to 
C;is('s  where  eontributiou  (irindemiiity 
is  chiiiiipil.  I'nder  tlie  former  rules  it 
iviis  suilicieut  if  there  \v:is  a  niateriid 
qucstiim  eoininou  to  the  pliiiiitilV 
uikI  (IcIViiiliuit,  iuid  tlie  defendant 
anil  tlie  third  party.  ISinni.seii  Ship- 
phut  (Ji.  V.  Itniicnii,  1  (i.  B.  D.  (HI  ; 
45  L.  .1.,  Q.  U.  (i38.  C.  A. :  lli'mrko 
V.  7Vu.v,',  1  Q.  r.  I).  419;  45  L.  J., 
Q.  B.  (il);; :  Ex  J).  Sniith,  In  re  Cul/icr, 
2  Ch.  D.  51;  45  L.  J.,  Dk.  110: 
Trcliran  v.  llruii,  1  Ch.  D.  I'G;  45 
L.  J.,  Ch.  li;J ;  33  L.  T.  827  :  Boivtr 
V  7/.-)-.','; ;/,  1  Q.  B.  T>.  (>52;  4f)  L.  J., 
Q.  li.  120 :  l\ulwkk  V.  Scott,  2  Ch. 
C.A.I'.— VOL,  I. 


D.  730 :  Macdnnidd  v.  Bode,  \V.  N. 
1870,  23,  per  Lindleij,  J.  lu  Jlorwell 
V.   London    Gcnerni    Omnibus   Com- 


P'lni/ 


•2  Ex.  1).  305;  30 


T 


(C.  A.),  where  tlio  plaintiiV  auvd  tho 
uefoudauts  for  uegligcuco,  leave  to 
bring  in  a  tramway  company,  by 
whoso  uegligence  tho  defendants 
alleged  tho  injury  had  been  done, 
■".vas  refused.  In  this  case  it  was  ch'ar 
that  if  tho  defendants  were  not 
guilty,  tliey  eould  obtain  nothing  by 
bringing  in  tlie  other  eonijiany,  and 
that  if  it  were  a  case  of  joint  negli- 
genoe  they  eould  have  uo  claim  for 
contribution. 

(0  Ord.  XVI.  r.  55,  post,  p.  421. 
(/,■)  I'ontil'ix  V.  Fourd,  12  i.1  B.  I). 
l,-)2  ;  53  L.' J.,  Q.  B.  321 ;  49  L.  T. 
808 ;  32  \V.  li.  310  :  Siulln-  v.  Bris- 
tol Staim  y<irii//ition  do.,  13  Q.  B.  I). 
90  ;  53  L.  J.,  Q.  B.  322  ;  50  L.  T.  300 ; 
32  W.  R.  522  :  Cation  v.  Bninctf,  20 
Ch.  D.  101  ;  53  L.  J.,  Ch.  085 ;  60 
L.  T.  383 :  32  W.  R.  485. 

E  E 


'■ 

1 1  :v 

, 

1 

[■ 

\ 


'M 


il8 


Paet  V. 


"Third  party 

notice,"  leave 
to  issue,  &c. 


Third  Party  Procedure. 

indomiiity  (/).  So,  whoro  tlio  pliiintiff  claimed  damages  for  injun- 
•  to  goods  wlnlst  being  carried  iu  the  defendants'  vessel,  by  reason  o'l 
her  being  iinseawortLy,  the  defendants  wore  refused  leave  to  servo 
the  notice  on  t!ie  persons  from  whom  they  had  hired  the  vessel  with 
a  warranty  thot  she  was  seaworthy  {m).  So  whore,  in  an  action  for 
Bpeci6c  port'cimanco  of  a  contract  to  purchase  a  house,  the  dofonaant 
alleged  that  he  was  induced  to  do  so  by  tho  statements  of  a  thiid 
p>^.rty  who  purported  to  bo  nrting  as  the  vendor's  agent  but  hid 
no  authority,  leave  to  servo  tho  third  party  with  a  notice  wis 
refused  (;;). 

Tho  application  has  been  granted  in  an  action  for  breach  of 
warranty  on  the  sale  of  goods,  where  the  defendant  had  bou"lit 
tho  goods  from  a  third  purtv  under  a  contract  identical  in  its  t'-ms 
with  that  between  tlio  plaintiff  and  defendant  (o). 

Tho  object  of  the  rules  is  to  prevent  tho  same  question  boinir  triid 
twice,  and  thus  not  only  to  save  time  and  expense,  but  I'dso  to 
obviate  the  scandal  occasioned  bv  the  same  question  being  dilVcivntlv 
decided  by  different  juries  (;,).  'To  elfuct  this  object,  tho  ruL.s  i)!,,- 
Vido  a  means  whereby  persons  other  than  tho  original  parties  to  th  ■ 
action  may  be  bound  by  the  decision  arrived  at  on  the  question^ 
or  one  or  more  of  tho  questions  involved,  the  decision  of  wliich 
would  otherwise  bo  as  regards  them  ns  inter  alios  acta,  and  not  of 
any  binding  eil'ect  in  any  subsequent  proceedings  against  them^/^ 
Apart  from  these  rules,  a  verdict  or  finding  in  an  action  by^A." 
against  B.,  as,  for  instance,  in  an  action  by  a  creditor  agiiiii>t 
a  surety,  is  of  no  effect  in  a  subsequent  action  by  B.,  the  sfiivtv 
against  the  principal  debtor  C.  for  indemnity,  but  'it  is  necessu-v  to 
prove  tho  liability  of  li.  to  A.  ove-         "n  ((/). 

Tlio  present  rules  also  enable  ')  endant  to  obtain  tho  relief 

to  which  he  may  bo  entitled  as  agui.  ^r,  the  third  party. 

Third  Parfij  Notice— Leave  to  issue,  (fr.]— Ey  Ord,  AT/,  r.  -IS, 
"  Wliore  a  defendant  claims  to  be  entitled  to  contribution,  or  in- 
demnity over  against  any  person  not  a  party  to  tho  action,  he  mav, 
by  leave  of  the  Court  or  a  Judge,  issue  a  notice  (hereinafter  c;dlcd 
the  third  part)/ notirr)  to  that  effect,  stamped  with  tho  seal  with 
which  writs  of  summons  are  sealed.  A  copy  of  such  notice  shall 
be  fled  with  tho  proper  ofHcer  and  served  on  such  person  accordin" 
to  the  rules  relating  to  tho  service  of  writs  of  summons.  The 
notice  shall  state  tlie  nature  and  grounds  of  tho  claim,  and  shiill 
unless  otherwise  ordered  by  tho  Court  or  a  Judge,  be  served  within 
tho  time  limited  for  delivering  his  dofcuco.  Such  notice  mav  be  in 
tho  form  or  to  the  effect  of  the  Form  No.  1  in  Appendix'l],  (r), 
with  such  variations  as  circumstances  may  require,  and  therewith 
shall  bo  served  a  copy  of  tho  statement  of  claim,  or  if  there  bo  no 


(/)  roiiiifex  V.  Fooril,  f..pra.  Seo 
Ilornbi/  V.  CimJweU,  8  Q.  B.  D.  329 ; 
51  L.  J.,  Q.  B.  89,  where  tho  sublease 
contained  a  coveuant  to  ijcrform  tho 
covenants  contained  in  tho  original 
lease,  and  leave  to  serve  the  sub- 
tenant was  given. 

{ill)  Speller  v.  Bristol  Steam  Xari- 
gaiion  Co.,  supra. 

(«)  C'atton  v.  licunctt,  supra. 


(fi)  I'iidnij  V.  Scott,  W.  N.  1S81,  8; 
Bitt.  Ch.  Cas.  222  ;  Jncnhs  v.  ISruiai, 
AV.  N.  1884,  23;  Bift.  Ch.  Cas.  'J;JO: 
Hart  v.  Jlrowii,  28  Sol.  Jour.  577. 

(;;)  Vox  litackburn,  J.,  lUiuvkcv. 
I'rost,  1  Q.  B.  D.  at  p.  122 ;  4.j  L.  J., 
Q.  B.C93. 

(7)  -i'.i'  p.  Young,  In  re  Kitchin. 
17  Oh.  1).  Cit)8. 

(>•)  Seo  the  form,  Cliitty's  Fonns, 
p.  234.  ' 


\.  a8t.-^.v.Afftw> 


Leave  to  issue  Third  Party  Notice. 
Son."''*  ""^  *'^^'°''  ^^^"^  "  ''°^^  °*  ^^"^  ^*  °*  summons  in  the 
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Application  for  Leave  to  issue  the  NidiceA—Tho  application  for  t>,«  „«^i!on 

Chambors  ea;  parte  (3) ;  but  tlie  Master  may,  and  in  manv  cases  will,  to  issue, 
require  a  summons  to  bo  taken  out  and  served  on  the  plaintiff 
The  apphcation  shoiald  bo  supported  by  an  aOidavit  stat  ng  shortlV 
the  grounds  on  which  the  defendant  seeks  to  issue  the  notice  tS 
may  be  done  by  stating  the  nature  of  the  claim  to  contribution  or 
indemnity  which  ho  may  mako  against  tlio  tliird  party,  and  th^ 
grounds  on  which  he  bases  it.  The  application  shoul.l  bo  nmdo  at 
an  early  stage  of  tho  action,  and.  except  in  special  cases,  before  tho 
defence  is  dphvorcd,  otherwise  tho  defendant  .viU  not  bo  able  to 
6,ryo  the  notice  wihin  tho  time  limited  for  delivering  his  defence  as 
r  qmiod  by  r.  48  (««/,m).  It  is  generally  best  to  make  it  at  onco 
after  the  statement  ot  claim  is  delivered  («)•  Where  tho  defendant 
did  not  apply  until  after  tho  defence  wa=  ,  I.  Uvered  and  the  action 

Jountof  deiayc"  ^'""^'  *^°  ''^'''''^  ^'^^  ^^^^^^  «-  ^ho 

1,  hT^lf"''? *l^'''™  *°  ^V  *^°  "'^^^^^  ""t  °f  ^^0  jurisdiction  (v), 
but  It  will  not  bo  given  when  the  plaintiff  would  Ibo  considerably 
delayed  by  doing  so  e).  Such  leave  cannot  bo  granted  when  tho 
third  party  resides  in  '  cotland  or  Ireland  («). 

As  between  co-defendants,  it  appears  that  leave  to  servo  tho 
no  ice  IS  not  necessary  {h).  The  defendant  who  is  served  with  tho 
notice  may  move  to  set  it  aside  (6). 

The  costs  are  usually  reserved  (c). 

The  granting  or  refusing  of  the  leave  to  servo  tho  notice  is  a  matter 
m  ho  discretion  of  tho  Master  to  whom  the  application  is  made  (d  ), 
and  leave  will  be  refused  when  the  introduction  of  tho  third  party 
would  prejudice  or  delay  tho  plaintiff  {d ).  ^      ^ 

noUco  fl^'^^^^^  ^^^  ^"^^^^^  ^^^^  "'^  ^^'^'^^'  eiving  loavo  to  servo  the 


(s)  Conk  V.  Allen  (C.  A.),  48  L. 
T.  41)4:  I'earso))  v.  Lane,  W.  N.  187.J 
248;  Bitt.  No.  cxxxix.  Hut  seo  Wi/e 
Valhi/ll.  Co.  V.  Jlawcs,  IG  Ch.  D.  nt 
p.  491 ;  50  L.  J.,  Ch.  75,  per  JMl, 
V.-C,  which  was  anirmed  on  appeal, 
but  the  decision  in  tho  Court  of  Ap- 
peal does  not  affect  this  point.  Tho 
practice  in  the  Q.  B.  D.  is  still  to  apply 
ex  parte,  see  I'inlay  v.  Scott,  W.  N. 
1884,  8. 

(0  Fiiilay  V.  Scott,  supra. 

(»)  See  rule  48  (supra,  p.  418), 
ad  fin. 

(i-)  Associated  Home  Co. \.  Which- 
cord,  38  L.  T.  G02. 

in)  Swansea  Shipping  Co.  v.  Bnn- 
caii,  1  Q.  B.  D.  C44  ;  4o  L.  J.,  Q.  B. 
638;  In  re  Ziickie,  \V.  N.  1880,  12. 
Seo  Hank  of  Ireland  v.  Forbes.  G  L. 
R.,  Jr.  19,  where  leave  was  refused. 

(j)  Hutchinson  v.  Colorado  United 


Minuiff  Co.,  W.  N.  1884,  40 ;  Bitt. 
Ch.  Cas.  225,  refused  as  involving 
delay  of  three  months. 

(a)  Speller  v.  Hrisfol  Steam  Kari- 
f/ation  Co.,  13  Q.  B.  D.  90  ;  53  L.  J., 
Q.  B.  322;  60  L.  T.  410;  32  W.  R 
C70. 

(li)  Tou-se  V.  Loveridae,  25  Ch.  D. 
76 ;  53  L.  J.,  Ch.  499 ;  49  L.  T.  466 ; 
32  W.  It.  151.  ' 

(c)  licnccke  v.  Frost,  1  Q.  B.  D.  419. 

((/)  Bower  v.  Hartley,  1  Q.  B.  D. 
C52  ;  4G  L.  J.,  Q,  B.  12G  :  Associated 
Home  Co.  V.  niiichcord,  8  Ch.  D.  457 ; 
47  L.  J.,  Ch.  C52 ;  38  L.  T.  002 ;  Wye 
I  allci/  II.  Co.  V.  Ilawes  (0.  A.),  16 
Ch.  D.  489  ;  50  L.  J..  Ch.  75  :  Currie 
V.  Allen,  48  L.  T.  4G4 :  Selii/man  v. 
Mansfield,  W.  N.  1875,  240;  Bitt. 
No.  rxssi.  ,See  eases  cited  ante, 
p.417,  n.  (A). 

(<!)  Fiiday  y.  Scott,  W.  N.  1884,  8. 
e2 
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*20  Thiril  Pnrftj  Procedure. 

^^^'^-       ^,  The  Notice,  Form,  Service,  .tc.]-Tho  notico  must  bo  proparoa  In- 
Fonn  servici    .7° ''^'f""''^"*-     I*  must  bo  in  writing (<•).  niul  must  Htato  Hli,.,tlv 
&o.    '  ^^'^^^'■°'   the  nuturo  and  grounds  of  the  chum  which  ho  makes  ;iLniiuvt  t!i". 
third  party  (r/). 

Tho  notico  must  bo  stamped  with  tho  seal  with  which  writs  of  sii,|. 
mons  aro  scaled  (f).  A  copy  of  it  must  bo  tiled  witli  the  im„„.,. 
officer  at  tlio  Central  Office  or  in  tho  Kcgistry  (c).  It  must  bo  s.-iv.hI 
on  tho  third  party  in  tho  samo  maiiiicr  as  a  wiit  of  summons  r' ■ 
and,  unless  otherwise  ordered,  it  must  bo  served  within  tlio  tinl,! 
limited  for  delivering  tho  defence (f).  A  copy  of  tho  stutcm.ut  ,,1 
claim,  or  if  there  is  no  statement  of  claim,  of  tho  writ  of  sumiii<,iw 
must  be  served  with  tho  notice  («•). 

Appearance  by  Appearance  hj  the  Third  Part^.^—By  II.  of  S.  C,  Ord.  X  VI  r  I'l 
third  party.  ;'  If  a  person  not  a  party  to  tho  action,  who  is  served  as  mentiim/.i 
in  Eulo  48  (hereinafter  called  tho  third  party),  desires  to  disi,,,,, 
the  plaintiff's  claim  in  tho  action  asai^ainst  tho  defendant  011  wi,,.,', 
bohalt  tho  notice  has  been  given,  or  nis  own  liability  to  tlio  ilr- 
fondaut,  tho  third  party  must  enter  an  ai)poaranco  in  the  act'oii 
within  eight  days  from  the  service  of  tho  notice.  In  default  of  hi 
so  doing,  ho  shall  bo  deemed  to  admit  tho  validity  of  tlie  jud-iiient 
obtained  against  such  defendant,  whether  obtained  by  consent  „r 
otherwise,  and  his  own  liahilitij  to  coiitrHntte  or  indemiiifi/  a-)  tlm 

case  may  be,  to  the  extent  claimed  in  tho  third-party  notice'.     lVu. 

\-idod  always,  that  a  person  so  served  and  failing  to  ap])oar  wiiLin 

the  said  period  of  eight  days  may  apply  to  tho  Court  or  a  Ju,].,.  1,,,. 

leave  to  appear,  and  such  leave  may  bo  given  upon  such  term>  it' 

any,  as  tho  Court  or  Jud^'e  shall  think  tit." 
A  form  of  appearance  is  proscribed  by  tho  li.  of  S.  C,  Add    V 

Part  II.,  No  0 (/).  >    ii-  ■'■■< 

The  appearance  is  entered  in  the  samo  manner  as  tliat  of  1  df 
fendant(</).  It  has  been  said  that  tho  right  of  tho  third  iiartvto 
apply  to  set  tho  notice  aside  is  not  prejudiced  by  his  enterin.'  m 
appearance  (h).  If  the  third  party  do  not  apiiear,  no  further  sfcDs 
are  necessary,  and  he  will  bo  bound  by  the  judgment  (if  any)  obtain  .J 
against  the  defendant,  whether  by  consent  or  other\\-ise  sv- 
rr.  60  and  ol,  post,  p.  421. 


11 


Leave  to 
appear  after 
eight  days. 


Proceedings  on 
default  of 
appearance  by 
third  party. 


Leave  to  appear  after  Time  Nmilcd.1-li  the  third  party  does  not 
appear  within  ei^ht  days  after  tho  service  of  tho  notico,  ho  cannot  do 
so  afterwards  without  leave  (/).  Tho  leave  may  bo  obtained  fnm. 
a  Master  at  Chambers (/),  and  maybe  granted  on  such  terms  as  the 
Master  may  thuik  fit  (/). 

Proceedings  on  Dtf null  of  Appearance  hi  Third  Parti/.l~Jt  will  bo 
observed  that  llulo  49  {snpra)  provides  that  if  tho  third  party  served 
With  the  notico  does  not  cuter  an  appearance,  ho  will  be  denied  to 
admit  both  the  validity  of  the  judgment  obtained  against  tho  de- 


nil 


((•)  R.  of  S.  C,  Ord.  LXVI.  r.  1. 
_    ((/)  Ord.    XVI.  r.   48.    See  form 
m  11.  of  S.  C,  App.  B.,  No.  1 ;  Chit. 
F.  p.  'J;!4. 

(r)  Onl.  XVI.  r.  JS,  sii].ra.     As  to 
tlie  manner  in  which  writs  of  sum- 


mons are  served,  see  ante,  p.  232  ct  seq. 

(/)  See  form.  Chit.  P.  p.  235. 

( w)  See  ante,  p.  251  et  so(j. 

(n)  Per  lilaclcbiir>i,  .T.,  p.-'Wrkes 
FruKt,  1  Q.  it.  J),  at  p.  421. 

(0  Sec  Old.  XVI.  r.  4l»,  supra. 


Bf/dult  of  Ajqieiirance  hi/  Third  Parti/, 


421 


aulTers  judg- 
ment by 
default. 


R'Uilaiit,  nnd  his  own  liability  to  contribnto  or  indemnify  to  tho  ^v^^tt 
extent  cliiinxod  by  tlio  notice.  Tlio  lattor  provision  is  new  {k),  and  XXXVIII. 
grontly  incrou.scs  tlio  oHicacy  of  the  tliird-purty  iiroccduro. 

—1.   Where  the  Difenitaiit  suffers  Jiidf/meiit  hij  Del'iinlt.'] — By  (>)•(/.  —1.  Where  tho 

A' 17.  r.  iJO,  "Whoio  ii  third  party  makes  detault  in  ontcn'np:  an  dofendaut^^ 

iili])oaraneo  in  tlie  action,  in  case  tlio  (hM'cndnnt  ;,'iviii^  the  notice 

fuffir  jiiil'jiiieiil  1)1/  ile/'iiiilt,  ho  shall  l)i>  entitled  at  any  time,   niter 

fiitisfaction  of  the  judfrment  ajjiainst  hiniM'lf,  oi'  lirloro  such  siitis- 

tiiction  liy  leave  of  the  Court  or  a  Jud;.'e,  to  enter  jiuijjiuent  af,'ainst 

tbi'  third  party  to  tho  extent  of  the  contribution  or  indenuiity  claimed 

in  the  third-party  notice  :  provided  that  it  shall  be  lawful  for  tho 

Court  or  a  Judjjjoto  sitaside  or  vari/  such  judgment  upon  siich  terms 

as  may  seem  just." 

The*  judgment  by  default  mentioned  in  this  rule  would  appear  to 
refer  to  judgment  in  default  of  pleading,  as  it  is  submitted  that  tho 
(lcr"r.la]it  cannot  apply  f<n'  leave  to  s^rvo  the  notice  before  he  has 
entered  an  appearance.'  If  the  third  party  docs  not  appear,  and  tho 
(lofendant  thereupon  suffers  judgment  by  default,  he  may,  without 
any  leave,  sign  judgment  against  the  third  party  for  tho  contribu- 
tion or  indemnity  claimed  by  the  notice  (/).  Xo  provision  is  con- 
tained in  tho  rule  as  to  tho  costs,  nnd  a  special  application  under 
r.  ")i  will  bo  necessary  to  obtain  them. 


—2.  Where 

tho  action  is 
tried  or  other- 
wise decided. 


—2.  Where  the  Adinn  is  trial  vroihiririse  dcciihd.'] — Bj'  <>rd.  XV f. 
r.  Jl,  "Whore  a  third  party  makes  default  in  entering  an  n]ipear- 
aucc  in  tho  action,  in  ruse  the  (irtioii  is  tried  and  results  in  favour  of 
the  plaintiff,  tho  Judge  who  tries  tho  action  may,  at  or  after  tho 
trial,  enter  such  judgment  as  tho  nature  of  tho  case  may  require 
fill'  tho  defendant  giving  tho  notice  against  tho  third  party ;  pro- 
vided that  execution  thereof  bo  not  issued  without  leave  of  tho 
judge  until  after  satisfaction  by  such  defendant  of  the  verdict  or 
judgment  against  him.  And  if  the.acti<m  is  Jiixdhj  decided  in  the 
plaintiff's  favour,  otherwise  than  hij  trial,  tho  Court  or  a  Judgo 
mav,  on  application  by  motion  or  summons,  as  the  case  may  bo, 
Older  such- judgment  as  tho  nature  of  tho  case  may  require  to  bo 
entered  for  tho  defendant  giving  tho  notice  against  tho  third  party 
at  any  time  after  satisfaction  by  tho  defendant  of  tho  amount 
recovered  by  tho  plaintilT  against  him." 

Proceedings  where  Third  Parti/apjiein's — Application  for  Directions.l  Proceedings 
—By  Ord.  XVI,  r.  o'l,  "  If  a  third  party  appears  pursuant  to  tho  where  third 
third-party  notice,  tho  defendant  giving  tho  notice  may  apply  to  party  appears. 
tho  Court  or  a  Judge  for  directions,  and  tho  Court  or  Judge,  upon 
tho  hearing  of  such  application,  may,  if  satisfied  that  there  is  a 
question  proper  to  bo  tried  as  to  tho  liability  of  tho  third  j)arty  to 
make  tho  contribution  or  indemnity  claimed,  in  whole  or  in  part, 
order  the  question  of  such  liability,  as  between  tho  third  party  and 
the  defendant  giving  tho  notice,  to  bo  tried  in  such  manner,  at  or 
after  the  trial  of  tho  action,  as  tho  Court  or  Judgo  may  diiiect ; 
and,  if  not  so  .satisfied,  may  order  such  judgment  as  tho  nature  of 
tho  case  may  require  to  bo  entered  in  favour  of  tho  defendant 
giving  tho  notice  against  tho  third  party." 


u 


1 1' 


*f 


(/■)  See  cases  cited  ante,  p.  417,  n.  {[/). 


(/)  See  form,  Cliit.  F.  235. 


-^ 

it-        ■ 

:       '    •  I 

i 

■      t 

'  '\ 

■J'i 

;               4: 

'  1 

I   '  '    '  i 

'''*' 

■J!.-'    L 

^j  i 

422 


PabtV. 


— Judgment 
against  third 
party  on  apiili- 
cation  for 
directions. 


— Liberty  to 
defend  or  to 
appear  at  trial, 
&c. 


Third  Party  Procedure. 

-  aV  j^°  f  ^"''^  P*!"^*?  °H*.°"  '^^  appearance  it  is  noceBsary  for  tho 
dofoudaiit  to  apply  for  directions  us  to  the  further  procoedintrH  if 
no  such  apphcatioa  is  made,  or  if  no  order  is  made  on  it'  thn 
procoodings  against  the  third  party  are  of  no  effect  at  all  (m)    ' 

Iho  uj)plication  for  directions  is  made  by  a  summons  bcforo  a 
Master  which  must  bo  served  on  the  plaintiff  and  the  third  ii  irtv 
It  should  bo  made  ns  soon  as  possible  after  issue  joined,  but  lil 
before.     The  plaintiff  nmy.  on  t^lio  hearing  of  the  summon^,  '  1  ,. 
to  the  proceedings  against  the  third  party  on  the  ground  that  t h.v 
nrojmbce  or  embarrass  him,  and  if  the  ^raster  bo  of  this  opinS 
ho  may  refuse  to  givo  any  directions  (m),  in  which  case  tlu  ,    " 
coodings  against  tho  third  party  fail,  and  are  of  no  effect  at  all     ' 
If,  however,  the  case  bo  a  prop;jr  one  tho  Master  may  make  Li 
order  as  may  bo  necessary.  *'  ^"^ 

In  an  action  brought  by  a  landlord  against  his  tenant  for  broach  of 
covenant  when  the  latter  had  served  the  notice  on  a  sub-tc5  anf 
who  had  entered  into  a  similar  covenant  with  him,  directions  w' m 
refused  on  the  ground  that  tho  covenant  in  tho  underlease,  h,K,h 
in  Identical  terms  with  that  in  the  original  lease,  was  not  a  eS'o: 

iito  orStL^^^^^^  '^°^^"'^*°^-  '^  I'-'^--  ^^°  -vcal°t 

Tho  order  may  bo  mado  where  tho  third  party  is  a  married 
™an  whose   separate   estate  it  is  sought  to  chargo(o),  but  U 
will  not  bo  mado  m  such  a  case  unless  there  is  separate  estate  () 
n  /^•.'".f  0  l?ea"ng  of  the  application  for  directions  tho  third  partv 
admits  that  he  has  no  defence  against  the  defendant's  claim, ,?. 
Chios  to  state  any,  judgment  may  bo  ordered  to  be  signed     •  tho 
do  enda.it  agains   hini  {</).     This  may  be  dono  when  the  defe  ,1  n 
admits  tho  plaintiff's  claim  by  paying  money  into  Court  (v).   w£ 
however,  an  order  for    udgmont  under  Ord.  XIV.  has  boon  ob' 
tamed    It  has   been   held    that   tho   order   cannot  T  S  >) 

Andwherethoplaintift"s  claim  is  admitted  by  the  defenda      lit 
there  IS  a  auostinn  ns +r>  +T,n  ^in,'^  — :„„<.  xi-Ai.-  i        .    ^'.  •  ."'' 


J  ^^^  juugmuni  against  tne  third  party  will 

Jiy  O'-l  A  VL  r.  53,  "  Tho  Court  or  a  Judge  upon  tho  hear  n-  of 
the  application  mentioned  in  rule  52,  may,  if^t  shaU  appoat^de^ 


(w)  Schneider  v.  Butt,  8  Q.  B.  D. 
701 ;  45  L.  T.  371,  C.  A.:  TheBiavca 
(C  A.),  8  P.  D.  91 ;  62  L.  J.,  P.  56: 
Jilaina  Iron  Co.  v.  Garbutt,  40  L  T 
162 :  niler  v.  Itoberts,  21  Ch.  D.  198 ; 
TT  ^-  '^-,407  :  llutchinfon  v.  Colorado 
United  MinuH,  Co.,  VV.  N.  1884,  40  ; 
JJitt.  Ch.  Cas.  225,  third  party  abroad. 

{n)  I'ontifex  v.  Foord,  cited  ante, 
p.  417.  See  also  Ilornbij  v.  Cardwell, 
and  other  cases  cited  ante,  p.  418. 

(o)  G/oucistcr.i/iire  Bnnkiiia  Co.  v. 
PhilUpps,  12  Q.  B.  D.  ,533  ;  63  L.  J., 
Q.  B.  493 ;  60  L.  T.  360;  32  W.  B. 

o^^^I/"""  ^'  ^iderton,  W.  N.  1883, 
39;  Bitt.  Ch.  Oas.  236.  ' 


A'l)  Gloucestershire  Bonking  Co.  v. 
riu/lipps,  12  Q.  B.  D.  633;  63  L.  J.. 
Q.B.  493;  60  L.  T.  300;  32  W'.li'. 
oT>,  where  an  order  for  jiulgnicut 
agamst  tho  separate  estate  of  a  mar- 
ried woman  brought  in  as  a  tliiid 
party  was  made. 

(>•)  Itich  V.  J)arrett,  28  Sol.  Joum. 
613,  scd  qiifcre.  See  Gloiwestmhire 
Banking  Co.  v.  I'hillipps,  supra. 

(«)  Bell  V.  Von  LarelKim,  \\.  ii. 
1883,  208 ;  Bitt.  Ch.  Cas.  229:  Cistcr 
v.Clwpmnn,  W.  N.  1881,  31 ;  Eitt. 
Ch.  Cas.  232. 

r,J-^^^^'"'°"ff^  V-  James,  W.  N.  1884, 
32;  Bitt.  Ch.  Cas.  234. 


The  Application  for  Virectivnt,  428 

ablo  to  do  80,  give  tho  third  party  liberty  to  defend  the  action,  upon  ^^"^^•.. 
such  terms  as  may  bo  ju«t,  or  to  appear  at  tho  trial  und  tako  such  AAAVXii. 
part  thoroin  as  may  bo  just,  and  gouerally  may  ordor  such  procood- 
inj,'s  to  bo  takon,  documouts  to  bo  dolivored,  or  amoudmouta  to  bo 
mad(!,  ttud  give  such  directions  us  to  tho  Court  or  Juilgi3  shall  appear 
pnijior  I'or  having  tho  quostiou  most  convcnii'utly  dcturniiiiod,  and 
18  to  tho  modo  and  extent  in  or  to  which  tho  third  party  shall  bo 
bound  or  mado  liable  by  thf  judgment  in  tlio  action." 

if  tho  third  party  appears  and  tho  det'eiidant  suffers  judgment 
by  default  or  otherwise,  tlie  direction  enabling  defendant  to  go  on 
to  trial  against  tho  third  party  will  generally  be  refused  ((/). 

If  the  third  party  appears  and  admits  his  liability  to  the  defen- 
dant, he  will  bo  allowed  to  defend  tho  action  (.<;).  If  he  docs  not 
adiuit  such  liabiUty  ho  will  be  allowed  to  intervene  at  the  trial,  and 
tlio  (piestion  as  to  such  liability  will  bo  ordered  to  be  tried  then  (.'). 
A  very  general  forna  of  order  is  that  tin.'  third  party  be  at  liberty  to 
appear  at  the  trial  by  cijunsel  and  call  witnesses,  and  that  if  he 
rolios  on  any  points  of  defence  not  raised  by  tho  defendant,  ho  de- 
liver a  notice  of  them  to  the  ]]laintiff  within  a  limited  time  {;/),  and 
that  tho  question  of  the  defendant's  right  to  contribution  or  indem- 
uity  bo  determined  at  or  after  tho  trial  as  tho  Judge  at  tho  trial 
shall  direct. 

The  third  party  is  not  bound  by  admissions  mado  by  tho  doton- 
daut,  but  may  raise  any  dofonco  that  tho  defendant  might  havo 
raised  (z). 

Leave  to  Third  Party  to  serve  Notice  on  ii'oMri/t.]— Leave  may  bo  Leave  to  thh-d 
given  to  tho  party  served  with  notice  by  tho  defendant  to  servo  a  P'otl^oou '"'''" 
Bimilar  notice  on  a  fourth  party  (a).  fourth. 

Discovery.']— T^^o  plaintiff  may  obtain  an  order  for  discovo'-v  of  Discovery. 
documents  against  tho  party  served  with  uotico,  if  ho  ha     .  i - 
peared  {b). 

Siihseniient  rroceedimis.l— Tho  subsenuont  proceedings  arc  rogu-  Subsequent 
lated  by  the  order  for  directions.  proceedmgs. 

The  Judge  at  tho  trial  may  order  judgment  to  bo  entered  for  tho 


{>()  Caistcrv.  Chapman,  W.  N.  1884, 

21-  ^       , 

(j)  Coles  V.  Civil  Service  Supply 

AmciutioH,  2G  Ch.  D.  529  ;  53  L.  J., 
Ch.  038 ;  50  L.  T.  1 U  ;  32  W.  U.  485. 
(v)  See  form,Cljit.  F.  p.  237:  Bem-cke 
V.  Front,  1  Q.  B.  D.  419,  422;  43 
L.  J.,  Q.  B.  C93:  Morris  v.  lieazley, 
46  L.  J.,  C.  P.  513 ;  36  L.  T.  409 : 
Witham  V.  Vane,  49  L.  J.,  Ch.  242  ; 
41  L.  T.  729;  28  W.  K.  270.  See  a 
form  of  order,  in  a  case  in  which  the 
holder  of  a  bill  of  exchange  sued  the 
acceptor,  and  the  latter  claimed  au 
indemnity  from  tho  drawer,  on  tho 
ground  of  partial  failure  of  conside- 
ration, itational  I'rovincial  Bank  of 
P.iK/lfiiid  V.  Bradlii  Bridae.  He.  Co., 
W.'  N.  1876,  63  ;  Bitt.  No.'  ccbcxxv. 


See  also  Measures  v.  Thonuis,  W.  N. 
1875,  203;  Bitt.  No.  xliii. ;  and 
Ttbbs  V.  Lewis.  W.  N.  1875,  204; 
Id.  260;  Bitt.  No.  xlviii.,  where  an 
auctioneer  who  was  sued  by  an  in- 
tending purchaser  for  deposit  money 
claiuied  an  iudeumity  from  tho  vendor. 
(;)  Culhiider  v.  Waltingford,  32 
W.  k  491. 

(a)  Witham  v.  Tane.  49  L.  J.,  Ch. 
242 ;  41  L.  T.  729 ;  28  W.  R.  276, 
Fry,  J. :  Fowler  v.  Knoop,  36  L.  T. 
219,  Ex.  D.  But  sec  per  Lui^h,  J., 
Yorkshire  Waggon  Co.  v.  Newport 
Coal  Co.,  5  Q.  B.  D.  at  p.  269 :  Walker 
V.  Balfour,  25  \V.  R.  511. 

(b)  MacAllinterx.  liochester{Bishop 
of),  5  C.  P.  D.  194  ;  42  L.  T.  481. 
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Part  V. 


Coatt. 


Claims  bo- 
tweeu  co- 
defcudauts. 


'I'hird  Party  I'lucedure. 

-  llotinS*  "*'"'"'*  """  """^  ^"'■^^  ""'■  <'°-'J«fo»<lant  8orvo(l  with  tho 
As  to  tlio  moasuro  of  damaRPs  in  thoso  ca.so«,  see  Fi^lnr  v  V„l  i 
Jrarers  As,>hultc  Co.,   1   C.   1'.  D.  oil,  and  per  Mellilh    L    { 
Swansea,  .(r.  Co.  r.  />».r,n..  1  (i.  J{.  d/o-h,  at  p.  Si       '       ''-  '" 

/"""'"•l-By  l>r<l.XVI   ,:  .-,1,  "Tim  fourt  or  a  Ju.Iko  n.nv  .l,.,.i,l„ 
nil  questions  ot  costs  as  hotwocn  a  third  j.arty  and  tlu7oth..r  ,    ' 
t    tho  action,  nn.l  may  order  any  ono  or  in.no  to  pay  th.  ,.,:;, 
any  other,  or  others,  or  kuo  such  direction  as  to  costs  ua  the  juVti  ' 
Ot  tiio  caso  may  refiimo.  jn^uco 

n«3'n  '"''^'"'  '""ll"  ""  *'!"  'I'^f'^ndant's  application  for  direetio.w 
usually  reserves  tho  (|uostioii  of  costs  (d).     I'he  above  rule       • 
JiulKoful   power  to  deal  ^ith  thoiu.    Vnder  tho  Sn.  i     U^s  t  J  j? 
hol.l  that  tho  Jud^oliad  full  power  to  order  tho  defendant  t!, 
.W.nT'f."/^^  thinl  party  (,.),  or  for  tho  third  party  to    ,.•',, 

ofondants  /)  or  plaint.tfs(v)  costs,  or  tho  costi  payaMo  ly 
unsuccosslul  dclondant  to  the  plaintitr(/0.  hut  not  to  order  tl le  ,1.1 
till  to  i)ay  the  costs  of  1i,o  third  party  (0.     The  present  il.'l, 
ever,  would  appear  to  ^ivo  sucl/poii.^'  AVlieritre    hi"    •,:;;: 
Mithout  ontorinff  an  appearance  and  without  tho  defendant's  km 
ledKO  paid  tho  p  amtiirs  claim,  he  was  ordered  to  pay  tho  defe.u      r] 
costs  of  tho  action  (/.•  .     The  Co,n,h,  Cmrts  Act    18117    "  5         i 
he  right  to  costs  (...;,o.,,  <',.  Lxh,.),  docs  n'ot  apply  ^^^  b  t'u 
the  deten.h.nt  and  a  t  urd  party  {i).     Whore  tho  thiAl  party  ,vS 
uto  Court  in  satislaction  of  the  defendant's  claim,  and  thilK  d  „ i 
took  It  out,  tho  defendant  was  allowed  his  costs  (»).  "^'''"'^""t 

Chima  between  Co.I)e/eud,tnta.'\~]iy  R.  of  S.  C  Ortl  XVr  v  <;• 
•'Where  a  defendant  claims  to^l.o  e^ititlod  t  cont  bufioifo ."  b' 
demnity  against  any  other  defendant  to  tho  action,  a  notice  li.vbn" 
ssued  an.l  the  same  procedure  shall  bo  adopted,  for  tho  dete  ,  n, 
tion  of  such  questions  botw-eon  tho  defendants,  as  would  be  S 
and  taken  against  such  other  defendant,  if  ^uch  last-mcm  i    3 

i.?n'^"*.'j:°'''-\*^'''^/l"*5''"  ^"*  °°tJ^i^g  herein  con  abedS 
prejiuhco  tho  nghts  of  tho  plaintiff  against  any  defendant  in  tho 

more  a  defendant  claims  relief  against  one  or  more  of  his  m 
defendants,  together  with  tho  plaintftf.  he  may  set  up  his  claim  b^ 


(c)  «ec  Ord.  XVI.  r.  52.  This  was 
rj[  so  under  the  former  rules.  T/ie 
Cartsburn,  6  P.  D.  59;  41  L.  T.  710, 

\^t  At 

{(()  Baicclc  V.  Frost,  supra.  It 
would  npiioar  that  there  was  no 
power  to  make  an  auticipatoiy  order 
as  to  costs  on  tlie  application  for  di- 
rections: YorLshire  trar/gon  Co.  v. 
Newport  Coat  Co.,  5Q.  13.  D.  2G8,  as 
explained  in  Dawson  v.  Shepherd,  42 

^-  T;  '^^l-.f-  ^•)-    See  BeynoHM. 
Goddcu,  4  Ex.  D.  246, 

((■)  Dawson  v.  Shepherd,  42  L.  T. 

611    (C.    A.),    in   which  Yorkshire 

Wut/ffon   Co.   V.  Newport   Coal  Co., 


See 


5  Q.  B.  D.  268,  is  explained 
Iloriibij  V.  Cardwell,  infra, 
oo^-^^  //("-"^i'  V.  Cardwell,  8  Q.  B.  D. 
.i29;  Beynon  v.  Goddeii,  4  Ex.  Li. 
246. 

Ar'-P  ^''t7-  Roberts,  21  Ch.  D.  198; 
46  L.  T.  627. 

^{')^<»'»by  V.  Cardwell,  8  Q.  B. 

{i)  intham  V.  Vane  (C.  A.),  41  L. 
T.  718  reversing  S.  C,  42  L.  T.  GS6 : 
-fry,  J.,  n  dtiams  v.  South  Eastern 
It.  Co.,  26  W.  R.  352. 

{k)  Jablochkoff  Electric  Light  Co. 
V.  McMurdn,  W.  N.  1884,  95 ;  Bitt. 
Ch.  (Jas.  227. 


^— ^wawy't  f'*^-- 


Cl(iim»  between  Cu-de/eudnuts. 

;yRv  of  conntorolnim  (/).  lUit  tho  rourso  is  only  opon  to  him  whoro 
tho  ri'lii-f  or  icimtlv  soiijilit  is  Hoiight  apunst  tho  ni-ilclt'iulunt  or 
,„.(lofon(hintH  joint'lv  with  th.<  j-hnntilV  (-,.).  In  "tli.T  vaxv^,  whoro 
thopUiiutitY  iHuo  piiVtv  to  tiio  .■luiin.  tho  arlViidant  iiiUKt  i.rocood  hy 
notice  imdor  <ir,l.  A' 17.  r.  -ISf,,).  Uiuhr  th.'  foniior  ruh's  it  v.m 
held  that  tho  iiotico  for  tlio  i>iiriioso  mijilit  ho  sulliciontly  pvon  hy 
.tiitiiiK  tlio  diiiiii  or  tho  dof.'iico  mid  (h'livcnnt,'  a  copy  ot  it  to  tho 
,.0-dclVtidant  iif,'aiu8t  whom  it  wan  inaao(o).  Uinlcr  tlio  i>reHont 
rule,  howt^vor,  a  iiotico  hlunihl  ho  Kivcn  in  tho  Bnmo  inanuor  as  ir 
tho  co-dofoiidaiit  woro  a  third  party.  ,     .         ,       ,  i 

III  tho  cusoof  iico-doiViidaut  tho  notice  may  bo  isHUod  and  sorvoil 
without  niiv  loavo  boinf;  previously  ohtaiucd  ( /.).  Tho  (U'loiidant 
.orvcd  witirtho  iiotico  must,  it  would  Rcoin,  ontor  an  appcaranco  to 
it  and  in  tho  ovont  of  hisi  doinf;  ho  tho  Paino  ai)]dication  tor  diroe- 
tiouH  must  bo  iniulo  as  in  the  cuho  of  a  thud  porwni  not  a  party  to 
the  action  (7). 
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Chap. 
XXXVllI. 


(A  Sen  onto,  pp.  304,  J 10. 

h„)  luinuss  V.  lluotli,  i  Vh.  T).  rM: 
46 L.  J..  Ch.  112;  Jlnnis  v.  (lambh; 
(1  Ch.  D.  748  ;  47  L.  J..  Ch.  ;M4. 
Shtnhrd  v.  Ittdiic,  2  Ch.  D.  223  ;  4.) 
L.  J.,  Ch.  429,  is  wrong.    Sco  ante, 

'''(h)  III-     Sco  Ord.   XVI.    r.    55, 
ante,  p.  42+.  , 

{())  FiirnCKs  v.  Booth,  4  Ch.D.  08O; 
46  L.  J..  Ch.  112  :  Mnruer  v.  lhi<ihl, 
11  Ch.  I).  304  (n.) :  lidfiol  v.  l-:<ixlo}i, 
11  Ch.  D.  392 ;  27  W.  R.  404  :  lliithr 
V.  Biithr,  14  Ch.  D.  329 ;  49  L.  J., 


Ch.  742  :  .S7,r/ V.  Dixoii,  42  L.  T.  705; 
2S  W.  1{.  790. 

(it)  'J'ftiinc  V.  Loirridfli;  2'y  Ch.  D. 
70;  .'■)3  L.  J.,  Ch.  409;  49  L.  T.  400 ; 
32  W.  U.  151,  J'larsdii,  J.  But  sro 
fiitloii  V.  lUiiiiitt,  20  Ch.  D.  101  ;  iVl 
L.  J.,  Ch.  CS.');  50  L.  T.  383;  32 
W.  It.  4S5,  where  Icnvc  wuh  refused, 
but  no  ]>ciiiit  wivsmudo  as  to  its  being 
necessary. 

(y)  l4,un-  V.  7'"W,  W.  N.  1884, 
47  ;  Bitt.  Ch.  Cus.  210.  See  Sawijcr 
V.  Hawyer,  W.  N.  1883,  212. 


(     420     } 


Paijt  V. 


I'owcr  to 
gruut. 

Jud.  Act,  1873, 
■•  26,  Bub-8.  8. 


"Interlocu- 
tory orilor." 


la  what  cases. 


CHAPTER  XXXIX. 

INJUXCTIOX,  MANDAMrs  Olt  llKCKtVKH  OS  INTERWCUXOKY 
Al'l'LICATION  («). 

J'o,nfrtof/rnui.]-Au  injunction  or  in.indanms  luav  now  ho  ■^■...f  - 

...•utory  „r,K«r  (,•)  of  tl.o  .'ourt  in  ull  cusrs  in  wl  i  •    it  S,     ,. 
to  tho  Court  to  1.0  juHt  or  ..onv..niont(,/)  that  .-^^.h    r  L      h  ,  ' " i'"' 
nm.lo;  nn.l  any  mvh  ordor  n.ay  bo  nm.  o  .■itb...     ,        ,  it         ,'  ,  '"' 
H"';^".l>  l.-n"- ''."<1 ':<'n'litio.us  «H  tho  Court  «lml   til  k      i  l; 
uiul  It  au  injunction  is  aHko.l,  oithor  befor..    ornt         ,.r       W' 

rm-tifs  aro  loyul  or  o<|iiitablo "  (  /)  -^         ^  "*  '""^ 

or.^lv^M'*'^•;  '^  ""''^^  bo  obHorVoii,  is  conflno.1  to  "  intorlocutovv 

ombraco  all  m-dors  other  than  final  juasmontf/,       S    ,v/ 

S::;rsrnr;.r^  "^^'^-^-^  ^'-  Uoso'^il^ivirl^^iS'i;:!; 

or  convoniont "  that  such  order  nhoul  I  bo  niado      m-n  t   V'"' 
considorablo  discussion  as  to  tho  oiloct  ot"  Ihro  words'lV wLtE 


('0  As  to  iHJuiirtion  and  mau- 
damiis  ni  other  cases,  see  post,  Ch. 
C  VIII.  and  Ch.  CIX.  As  to  execution 
{*>'  ".rn'ouitiug  a  receiver,  jjost,  Ch. 

(c)  See  post,  n.  (A). 

(ft)  Sfo  post,  n.  (»(). 

{<•)  See  post,  p.  •129. 

(/)  As  to  whether  tho  latter  part 
of  this  section  is  coufiued  to  tho  case 
ot  uij  unctions,  sec  per  Quain,  J. ,  W.  N. 


18(8,  91 :  Porter  v.  Lopes,  7  CL.  D. 
^ ,':  ^'i':'"  ^-  ^''•iehcr,  1  Ch.  I).  273: 
Salty.  Cooper  16  Ch.  D.514:  t^mth 
V.  Cowtl,  6  Q.  B.  D.  75:   IM  uml 

il^T'nJJL'''''"""  ^'"^  ''•  ^Mo-thy, 
40  li.  1 .  878.  •" 

(//)  Itedilow  V.  Jicddow,  0  Ch  D 
at  II.  93:  Xorth  Louduii  I(.  Vo  y. 
Or, at  i)orthern  It.  Co.,  U  (J.  I).  D. 
30;  per  to^Cow,  L.  J.,  at  pp.  ;i;i  uud  [\9. 

(h)  6>mUh  V.  Cuwtll,  (i  y.  U.  D.  75; 

^Ik  i-'^S-.^-  3«:  ^''//<  V.  6V.;,r 
leCh.D.  544;  50  L.  J.,  Ch.  529 


i  t        ?i 
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tboycroato  an  unlimitod  jurisdiction  to  mako  tho  onlor.    It  is  now  Cn.  XXXIX. 

uottUxl,  howovcr,  that  tho  suction  doos  not  creiito  any  now  juris-  ' 

diction  or  onublo  tlio  t'ourtH  to  intcrloro  in  any  cumo  whoro,  prior  to 

tho  Jiidiciituro  Actn,  thoy  covdd  not  havo  iuterforod  or  gruutcd  any 

ri'ini'dy  at  all  (i).     But  tho  Rcction  given  powor  to  giiint  tho  roniody 

by  mandaniu;!,  injunction  or  rocoivor,  in  all  cusca  whoro  a  logal  or 

(Miuitablo  right  oxists  wiiich,  prior  t<t  tho  Judicature  Acts,  could 

luivo  been  enforced  by  theso  or  any  other  reniedien  (A). 

The  Hoction  dooH  not  alter  tho  principles  ou  which  tho  Judfjo  or 
C'liurt  nhould  ttct(/).  It  miwt  bo  "jurtt"  as  well  as  "  conveiuent" 
thiit  tho  order  should  bo  made  (;/(),  that  is  to  say,  tlio  order  must  in 
each  case  bo  consistent  with  tlxo  well-settled  principles  of  law  aud 
(Kputy  tts  well  UM  couvoniout  (itt). 

Iiijuuduin.l—Umlcv  this  section  an  injunction  may  bo  prantod  Injunction, 
in  all  cases  wlioro  it  is  shown  that  u  legal  or  cMputablo  riglit  oxista 
and  i^  being,  or  is  in  danger  of  being,  infringed.  Tho  section,  as 
hurt  been  pointed  out  (mipni),  doos  not  create  any  now  jurisdic- 
tiiin,  but  it  extends  tho  cases  to  which  tho  romody  by  injunction 
may  bo  applied  (h).  _  . 

Tho  technical  objoctions  formerly  existing  in  cases  wlioro  tho 
defendant  was  in  poss()ssion  under  any  claim  of  title,  or  being  out 
of  possession  claimed  a  right  to  do  tho  act  complained  of  under 
colour  of  some  title,  and  tlio  distinction  betwoon  claims  under  legal 
and  etiuitablo  titles,  are  expressly  abolished  by  tiio  section  («). 

All  acts  which  could  formerly  havo  been  restrained  by  injunction 
cither  at  law  or  iu  eiiuity,  may  now  bo  rest  Mined  by  an  iiitor- 
locutory  injunction  ( i>),  and  this  power  is  not  uowconHncd  to  cases 
where  pro))(*vty  io  art'octod  but  extends  to  cases  afl'octiiig  personal 
status  (5). 


J 

I 

i 


f    , ' 


,ii 


(i)  Xorth  London  R.  Co.  v.  Gnat 
mhern  It.  Co.  (C.  A.),  H  Q-  U-  «• 
30;  52  L.  J.,  Q.  D.  3H0 :  VM//  v. 
Bnwm-uiy,  10  Ch.  D.  2'JJ,  305,  :!07: 
Giiskin  V.  Bulls,  13  Ch.  D,  321,  329. 
Soo  Asliitt  V.  Houthampton  (Corpo- 
ration  of),  16  Cb.  D.  143:  Qwirtz 
mil,  iVc'.  '■"•  V.  Ikall,  20  Ch.  I).  501. 
So  fur  us  thoso  latter  cases  arc  iurou- 
Bistcnt  with  tho  proposition  stated  in 
tho  text,  they  mast  bo  considercil  as 
overruled  by  Xurth  J.omlun  It.  Co.  v. 
Grciit  yurtlteni  11.  Co.,  supra. 

(A)  Id. :  Malmcibury  li.  Co.  v. 
Bndit,  2  Ch.  D.  113:  liidihw  v. 
Ikddou;  0  Ch.  D.  89,  93 :  Hidhy  v. 
liiiUa,  13  Ch.  D.  498:  Statwiml  v. 
ViStni  (if  at.  Giles,  Cainbcrwell,  20 

Ch.  ri.  luo. 

(/)  I'or  James,  L.  J.,  Thiy  v. 
Bmciiriijg,  10  Ch.  D.  at  p.  307 :  per 
Tlusii/t>;  L.  J.,  Gaskin  v.  Bath,  13 
Ch.  1).  at  p.  329 :  per  Cotton  and 
Jnmcs,  L.JJ.,  Ficlc/ur  v.  Modgers,  27 
W.  R.  at  p.  98. 

(Hi)  Tor  Jcsscl,   M.    K.,  Bay  v. 


Brotinrigg,  10  Ch.  D.  at  p.  307:  Id. 
Aslatt  V.  ('o)/iiiiuitioii(ifHoiit/i(iinjiton, 
10  Ch.  D.  at  p.  14^:  Id.  Bcddoiv 
V.  Bedduw,  9Ch.  D.  at  p.  93  :  Corpo- 
ration of  Cork  V.  lloomy,  7  L.  K., 
Ir.  191 :  Rial  and  J'l-rsoiial  Advance 
Co.  V.  McCarthy,  27  W.  II.  700. 

(/()  Sco  cases  cited  supni,  u.  (t). 
And  sooCorporati-n  of  Cork  v.  Rooney, 
7  L.  H.,  Ir.  191:  per  Thesiger,  L.  J., 
Gankin  v.  Bulla,  13  Ch.  1).  at  p.  329: 
per  Jcxscl,  M.  11.,  Hedky  v.  Bales, 
13  Ch.  D.  at  p.  501:  Id.  Baldow  v. 
Beddow,  9  Ch.  D.  at  p.  93 :  per  Lord 
Coleridge,  C.  J.,  tS/iaw  v.  Juirt  of 
Jersey,  4  C.  P.  D.  at  p.  124,  aiKrmed 
in  C.  A.,  Id.  p.  359:  per  Fry,  J., 
Thomas  v.  li'iltiums,  14  Ch.  D.  at  p. 
873.  See  contra,  per  Bacon,  V.-C., 
Diek  V.  Brooks,  15  Ch.  D.  at  p.  25. 

(0)  See  the  section,  ante,  p.  420. 

Ip)  Per  Jessel,  M.  R.,  Beddow  V. 
Beddtiu\dC\\.\).  at  p.  93. 

(?)  Per  Jessel,  M.  R.,  Aslatt  v. 
Corporation  of  Southampton,  16  Ch. 
D.  at  p.  143. 


f     ' 
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Interlociitori/  Injunctioua,  &c. 

iZ?f  "n   T  '^""^'  ^^  ^'^^  •l""^  «i'  throuZ  /5hk.h  is     "  .-if 
SS^'lnVT^'''"^'  ";\  '^'^  '.•^^""""^''"ent  or  v-S.tion  of  J 
ri„  It  (i(  .     lint,  Avhenevor  tlio  cxistonco  of  such  a  ridit  i^     , 

tho  t  ircalmioa  ,„j„r.v  is  doarlv  cstUlisl.od,  thcZ'  mS    .   M    '' 

K!vS.li'?^'"»"""'"»  "'"'■""■°" "'  '■>  tiSSis;'!,,':; 

iho  granting  or  refusing  of' an  injunction  is  a  mattor  nf  ,1,- 

case  be  considomU  .  1  >n  the  U  CT^T'  "'"'^  "^  ™^^' 
from  the  act  which  it  is  so uH  t  to  lostrain^  Vn  f„  '°'""'^'  ''■'"^^'"^' 
d.  aages,  and  the  inconven  encV  and  ts  to  the  defZ^n  "f'^'l!  l'^' 
considerable  or  irreparable  in  tl .  ov^nf  If  i  •    I'^^'^'^^'int  ^iH  bo 

astatXvlnZM-'""'^"'''  compelling  the  defendant  to  perform 
a  statutory  duty  (c),  or  a  covenant,  or  to  desist  from  brcakinr.T 


i^HBn  ^iak- 

I^P'iffn 

' ' '  1 

!■ 

^^^^^^H  firm^ 

fP- 

li 

^^^H  PSi 

i^K'-'  i ' 

if 

V 

HBH 

is**"-*- 

». 

(r)  iN'ocM  loitdon  R.  Co.  v.  C  A"  if 
Co.,  ante,  p.  427,  n.  (/) :  per  James, 
-L.  J.,  Y^rty  V.  Bfoioirigg,  10  Ch.  D 
at  p.  305. 

(a)  I'attisson  V.  GUfnrd,  L.  R.,  18 
Eq.  2o9,  per  /me/,  M.  R..  nt  n,).  202 
263 :  Lord  Cowley  v.  y^yrt*,  3* 'L.  T.' 
238. 

(p  Per  /tw/,  -M.  1?.,  roo«fr  v. 
Tl  Intliiiflham,  l.'j  Ch.  D.  at  p.  o07: 
III.  ^i,s7rr«  V.  Corporation  of  fioiith- 
amjifoii,  10  Ch.  D.  nc  p.  lis :  lutU- 
Koud  V.  Fidlicood,  9  Ch.  D.  170,  per 
in/,  J.,  at  p.  179.  ^ 

(!/;)  t'roMc  V.  Dtickcrs,  27  L.  T.  816, 

(j)  6/(«tt>  V.  Earl  of  Jersey,  4C.  P. 


D.  359,  i>cr  Srett,  L.  J.,  at  p.  360' 

p."  132'  '  ^^^  ^'■'"''''  •^'  "' 

7  j^)„^'"'^'"'«'''''«  of  Cork  V.  lloonr.,' 
7  L.  E.,  Ir.  191:  Atta,borom,hy. 
London,  S;e.  Telephone  Ca  W  V 
1884,2;  Bitt.  Ch.  Cas.  109  '  '  ^• 
-„(-)   f'noper  V.  Crabtree,  20  Ch    D 

iW«' (C.  A.),  27  Ch.  D.  43. 

}^")^'orimraaon  of  Cork  v.  iPoowy, 
7  Li.  R,,  Ir.  191.  -" 

fjj)  Lale  V.  */;(</^  W.  ^  iggj 

140.  ' 

T.^787^'"'''*  V-  ^«^«,  #P.  i?.  Co.,  50  L. 


Interlocutory  Injunction.  ^'' 

or  to  restore  fences  destroyed  contrary  to  covenant  {d ),  or  to  rcmoyo   Cn.  XXXIX. 
buiUUnL's  built  contrary  to  a  restrictive  coyouaut  (<•),  or  so  as  to 
obstruct  light  (/),  or  to  perform  other  duties  (j/),  may  ho  granted 

"^'ff  usuartorms  imposed  on  the  granting  ot  an  interlocutory  Terms, 
iniunction  are,  that  the  plaintiff  should  give  an  undertaking  to 
abide  hv  anv  order  whifh  the  Court  or  Judge  may  attorwayds 
make  as  to  damages  occasioned  to  the  defendant  by  the  granting 
/the  iniunction,  and  the  order  should  never  bo  made  without 
such  an  undertaking  (/-),  even  when  the  Ciwn  is  plaintilt  (/).  In 
some  cases,  as  was  done  when  the  Court  granteil  an  in3uuction 
against  a  distress  for  rent,  the  plaiiitilf  may  bo  ord(3red  to  bring 
mouoy  into  Court  (/,•)•  lu  some  cases  the  injunction  will  be  relused 
on  the  defendant  undertaking  to  keep  an  account  (0,  or  to  abide 
bv  any  future  order  of  the  Cour'  -s,  for  instanco,  to  pull  down 
bmldiiigs(m).  In  some  cases  tl)  _.plicatioii  will  bo  referred  to 
tho  trial  00:  and,  as  a  general  rule,  when  it  is  retused  on  tho 
ground  that  it  is  made  too  late,  it  should  bo  so  referred,  or  it 
refused,  tho  costs  made  costs  in  the  action.  Any  breach  of  an 
undertaking  imposed  on  tho  defendant  as  a  condition  to  rotusin- 
an  injunction,   is  a  contempt  of    Court,   and  may  bo  punislied 

''under 'this  section  interlocutory  injunctions  havo  been  granted  JjJ^^^^^,, 
to  restrain  an  infringement  of  a  statutory  right  (/<),  to  restrain  a  ^J^^^^X? 
contractor  from  preventing  a  corporation  taking  possession  of  ^  oi  ks 
pursuant  to  a  clause  in  a  contract  ((/),  to  restrain  the  committee  of 
a  club  from  expelling  a  member  contrary  to  tho  rules  (r),  to  restrain 
the  infringement  of  a  copyright  (3),  to  restrain  tho  vendor  ot  tho 
200(lwillof  a  business  from  soliciting  (but  not  from  dealing  with) 
his  former  customers  (<),  to  restrain  tho  publication  ot  written  («)  or 


-    ! 

((/)  KewtoH  V.  Noch;  43  L.  r.  197. 
Sec  Shelli/y.  Pearson,  15  Ch.  D.  113  ; 
49L.  J.,  Ch.  40G. 

if)  Ga-d-in  V.  JM/s,  13  Ch.  D.  324. 
The  Court  will  not,  iu  general,  ou 
an  interlocutory  application,  order 
buildings  to  be  pulled  down  :  Jo/tii- 
slonc  V.  lloiint  Courts  of  Justice 
Chambers  Co.',  \V.  N.  1883,  5. 

(/■)  Jjmrs  V.  Cnin;  W.  N.  1880, 
20:i:  01).  lionnvr  v.  G.  W.  Ji.  Co.,  48 
L. T.  019 :  CMttij  v.  Braij,  48 L. T.  860. 

(«)  Ihrman  'Loot/  v.  liaiii  (C.  A.), 
26Vli.  D.  300;  32\V.  R.  994. 

(/,)  Graham  v.  Campbell,  7  Ch.  D. 
490:  Re  Johustmie,  Kr  p-  Abrams, 
50  L.  T.  184.  As  to  tho  costs  of  tho 
inquiry,  see  Slack  v.  Midland  It.  Co., 
lOCh.  D.  81.  .     ,    ^       ,  . 

(i)  11.  M.  Principal  Secretari/  oj 
Sliite  for  War  v.  Chubb,  43  L.  T.  83. 

{};)'  Shaw  v.  Earl  of  Jerseij,  4  C. 
P.  1).  120,  affirmed  in  C.  A.,  4C.P. 
D.  359  ;  Hill  V.  Kirkwood,  42  L.  T. 
105;  28W.  R.  358. 

(1\  Klwes  V.  Payne.  12  Ch.  D.  4G8 : 
yntehdl  V.  Ilenru,  la  Cl>.  D.  ISl-   ., 

()»)  Hmith  V.  J)aii,   13  Ch.  D.  Col 


fC.  A.V 

In)  See  Fritz  v.  llobson,  14  Ch.  D. 
542. 

(())  Buenos  Ayrea  Gas  Co.  v.  Wilde, 
42  L.  T.  657. 

{p)  Cooper  V.  Whittingham,  15  Ch. 

D.  510. 

(7)  Corporation  of  Cork  v.  Booncy, 
7L.  R.,  Ir.  191. 

(>•)  Lnbouehcre  v.  Wharncliffc,  13 
Ch.  D.  346  ;  41  L.  T.  638  :  Fisher  v. 
Keane,  1 1  Ch.  D.  353 ;  49 L.  J.,  Ch.  11. 

(.s)  Cooper  v.  Whiltiiiyham,  lo  Ch. 
D.  510  ;  Maple  v.  Junior  A.  and  X. 
Stores,  Limited,  47  L.  T.  689;  Ayar 
V.  Peninsular  and  Oriental  S.  S.  Co., 
26  Ch.  D.  637:  Xichols  v.  Pitman, 
26  Ch.  D.  374.  ,    _ 

(0  Leqi/ott  V.  Barrett,  15  Ch.  D. 
306;  51  "L.  J.,  Ch.  90:  Moyford  v. 
Conrtenay,  45  L.  T.  303 :  Cf.  Ginest, 
V.  Cooper,  14  Ch.  D.  696 ;  Pearson  v. 
Pearson,  27  Ch.  D.  145.  See  Walker 
V.  Motlram,  45  L.  T.  659,  where  the 
trustee  iu  bankruptcy  had  sold  the 
gootUvill  and  au  injuiictiou  against 
tho  biUikrupt  was  refused. 

()()  Quartz  Mill,  *c.  Co.  v.  Beall, 


\      \ 
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or  rofloctinR  on  the  conduof- nf  h         °  ^y/"'''''*^  ^^  company  f,,^ 
restrain  a  distrei  L  renU«?^i^'°  ^^^^  '^  company  C^''^'' 

to  restore  a  fence. puJiantScontractm."  ^''f'°-''^  A"^l^  A^ 

which  the  light  was  claimed  We  ?SllL'"^l^°^^\"  ^'^^P^t  o 
cation  (/•),  to  restrain  fC  w?  ^  •     v     -J^  ^*  *^°  t™o  of  ap,,ii 

from  removing  crops  after  H^-Z  ^T^'^"*^"'^  "^  ^  "^^Sr 
8.-goe  (,7),    to    restrain  a  mortgTgorfronflnrr-  ^^'  "^°  "^°^t! 
management  of  business  and  pSsion  of  nv.?  • '^^'i^'^^,  ^'^^'^   «>o 
o'lf «(/'),  at  the  suit  of  an  cquSle  mortiiS''"'  ^7  ''^^l  "^^'t- 
with  the  legal  estate  (/),  to  Sain  fKr*'' '■'''^™''^  dealings 
sance(/.  ,  to  restrain  a  companv  f,o,^  S.   ■'=°°*^'^"«nco  of  a  „ul 
in  lien  of  prohibition  to  reVt?nKn      f-^'''?  V^""  ^  clivideud  (7) 
irregular  notice  (m)   to  reshnS  the  infJ"^'  before  justices  on^  ( 
9r  trade  name  ( /j/to  reStratn  tb^  ,        "^,''°'/''*  °^  ^  trade  mark 
jurisdiction  penliig  proccXc>,  fn  l^*''''*^  °*  '"^  ^''^^^^''l  «»t  of  ?£ 
to  restrain  the  pi/scEStTon  "f  *°  ?"5?''^"  ^  "mortgage  on  her 
restrain  an  infrin%  S  of  a  patenljf  "^"^^^  ^^''*^'^°"  ^^')-  ^'^^  to 


Cn^'Vr-  ^^-  ^'""■''^U's  Cattle  Food 
Co.  y.  Massam,  U  Ch.  D.  703. 

Tt'^'m^'"  ""■  ■^"'■^  ■°''"''*'  21  Ch. 

for  a  fortnight  and  to  bo  c'oSed 
only  ,f  amount  claimed  for  rent  were 
brough    into  Court.    See  Tr.l.Ty 

W  ^)etvfoH  V.  .AV/,  48  £.  T.  197 
((■;  JhnncU  V.  Bonictt    2'>  Pi.  r» 

77  ^f,'i>''f>-ith,   47  L.  T.   213  • 

^If'yf"-^''-  Pei'-^o,j,  15  Ch.  D.  113 
Ch.  i)  43  ^^    "^""'"'  ^-  ^"'^^"•.  27 

them       '^"^•^■'*21-    iSeeform 
(0  Zo;;^d«    ,ata  County  Banking 


Co  V  Lewis,  21  Ch.  D.  490. 

49S  J  ;"ch"iJ6  am™ "'r>o iT"'' 

^.,^25^CL.D.423Uoft^V;•S 

«.8  See  f^'.»..,4  V  V.S•y'^^;^s'^• 
^«*'wy  1 -28  w\  3so^T;7'; 

V.  ffiv,  •».  15 Ch  T)  1  SI.   «  •  /■  ^"'■'^^''' 

G^«r?r«'w«  iiV;.^  <fr  ft,  f /•'  '..^"^ 
General,  ^-c.  Co, 'sL  T  70,  "r'^'"" 
V.  JIuttou,  46  L  T  807.  ^  .v""'"' 
Watso,,,  61  L.  T.  141  ^^  ^'■"•^"'"  ^■ 

Ir^97p';'f  i/^  7-  -^f'"'-^-  5  L.  R., 

0;)  r«.o/(;  Restaurant  Castiglione 
(^\   {f'P'  ^^  Ch.  D.  555.   ^ 
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Instances 
when  refused. 


Interlocutory  Injunction. 

Tniunctlons,  as  lias  Loon  soon  [ante,  p.  361),  wiUnot  be  granted 
to  retrain  procoodings  in  Divisions  of  the  lligli  Court  other  lian 
U  in  wliilh  tho  application  is  made(r).     They  have  also  hocn 
efused  to  restrain  proceecUngs  in  foreign  Courts  M  ;  to  compel  the 
(lefendant  to  pull  down  huildings  erected  m  breach  of  covenant,  but 
^hich  had  been  allowed  to  stand  for  five  years  before  application  («) ; 
to  restrain  distress  for  rent  by  owner  of  reversion;   to  restrain 
essors  from  taking  possession  on  forfeiture  for  breach  of  cove- 
nant M  ;  to  restrain  interference  with  a  market  (on  ground  of  diffi- 
culty in  ascertaining  compensation,  defendant  undertaking  to  keep 
raccount)  {x) ;  to  Restrain  defendant  calling  his^  house  by  tho  same 
ino  as  tliaUy  which  plaintiff  called  his  ,/);  to  restrain  slander 
7mo(z);  to  restrain  tho  issue  of  a  bona  fide  trade  circular  not 

Win  breach  of  any  contract  («).  In  a  case  where  the  plaintitj 
3  obtained  an  interlocutory  injunction  restraining  he  -lotoi  dant 
from  erecting  buildings,  this  was  discharged  on  the  defenda  it  im- 
dcTaking  to  abide  by^iny  order  as  to  pulling  them  down  or  altering 

*^aS  a  general  rule,  the  Court  will  not  interfere  to  retrain  a  mort- 
m  or  the  grantee  of  a  bill  of  sale  from  enforcing  his  security  by 
5o  or  otherwise,  unless  the  mortgagor  pays  into  Court  the  whole 
iunt  which  the  mortgagee  swears  is  due  on  the  mortgage  lor 
S  Si,  interest  and  costs  (0-  This  rule,  however,  docs  not  apply 
Sro  it  is  apparent  on  the  face  of  the  mortgage  or  bill  ot  sale 
Et  tbo  mortgagee  or  grantee  is  claiming  more  than  is  dno{d). 
The  Courts-ill  not  restrain  a  mortgagee  from  distrraning  for  rent 
duo  under  an  attornment  clause  (e). 

MandamusA-Tlio  section  {ante,  p.  426)  empowers  any  Court  or  Mandamus. 
Jud"o  to  grant  a  mandamus  in  any  case  where  it  may  bo  just  or 

nveniont  (/) ;  but  when  tho  remedy  sought  is  really  tho  preroga- 
ivo  writ  fomerly  issued  by  the  Court  of  (iucen's  Bench  only,  no 
Division  other  tlkn  the  Queen's  Bench  Division  ought  to  grant 
it{<j)     The  granting  of  a  mandamus  on  an  interlocutory  application 


— Against 

mortgagees, 

&c. 


()■)  See  cases  refen-ed  to  auto,  p. 

3G1,  u.  id).  07  w    -n 

(s)  Fletcher  v.  Imagers,  27  W.  11. 

97:  JFi/man  v.  Jlelm,  49  L.  T.  370. 
(0  Oaslcin  V.  IMls,  13  Ch.  1).  321. 

Sou  per  Tlusigcr,  L.  J.,  at  p.  329. 
(»)  Kinsman  v.  Jacknou,  42  U.  1. 

"'\A'iKesv.rayne,\1Ch.Ti.m 
See  Gokhmid  v.  Great  Eastern  It. 
Co.,  2")  Ch.  D.  511. 
(y)  Lay  V.  Broivnrigg,  10  Ch.  D. 

291 

(:)  Burmtt  V.  Tate,  47  L.  T.  743 : 
Anderson  v.  Leibig's  E.vtractCo.,  45 
L.  T.  757 :  JIalscg  v.  Brotherhood,  19 
Ch.  D.  380.  Cp.  Patents,  &c.  Act, 
1883,  3.  32.  See  ante,  p.  429,  nn.  («) 
etsoq.  ,      -r 

Ui)  Societe  Anonyme  des  Manu- 
factures lie  Glaees  v.  Tdghnan's,  SjC. 
Co.,  25  Ch.  D.  1 ;  32  W.  V  VI 


(h)  Smith  V.  Day,  13  Ch.  D.  G51 
(C.  A.). 

(e)  Macleorl  v.  Jones,  24  Ch.  D. 
289,  whore  it  was  held  that  tho  gene- 
ral nilo  did  not  apply  when  tho 
mortgagee  was  tho  solicitor  of  the 
niortKusor:  Hill  v.  Kir/.irooil  ((J.  A.), 
28  W.  K.  358 ;  42  L.  T.  105  :  cp.  Ex 
p.  llny/ei/,  43  L.  T.  181  (C.  A.). 

{(I)  llielmn  v.  Barlow,  23  Ch.  D. 

(c)  Carter  v.  Salmon,  43  L.  T.  490. 
Sec  Shaw  v.   Earl  of  Jersey,  cited 

ante,  p.  430,  n.  (rf)-  ,     .      „.   ,  „ 

(  /')  In  re  I'aria  Skating  Itinli  Co., 
6Ch.  D.  731. 

( (i)  Glossoiiv.IIesion  andlsleivortn 
local  Board,  12  Ch.  D.  102.  With 
reference  to  tho  prerogative  writ, 
see  Tapping  on  Mandamus.  Mews 
Fiaher*B  Digest,  tit.  "  Mandamus." 
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Beceirer. 


Application. 


Instances. 


<t  !(l 


f     ? 


f     i 


Interlocutory  Mandamus,  Receiver,  i&c. 
the  action  (/t).    '  ^"J"'y  oy  suiting  until  tho  trial  (,( 

whore  it  appears  t/bo"  St'^oSi^o^lTt"  irroTrS 
oitca  dono  when  it  is  iioconsurv  i"n  f.v,]«,.  +^       ^^'  """  '"'-^  li 
property  iu  Jispulo  pe„S?7oSi„„      Th^  rj-"?  "  '»'"''« 

prised  in  a  plaint  ff's  mort4n-o  as  to  mrtTf  Ii^- ?  I''°P°'^y  coni- 

ancl  as  to  pU  equitable,  °n;oiV4oe^J)fand  Se^l^  i^^^^^^ 
dispute  as  to  the  title  to  proportj- (  «)  °"^  ^"=*  " 

Eeceivers  have  been  appointed  under  this  section  in  manv  ,...,. 
Ihus,  in  an  action  to  enforce  specific  nerformnnpo  nf  „         7  ^^^'■'^■ 
niont  to  execute  a  biil  of  sale  of  SoS oSlf  ^'"''"^  '''^'^«- 

motion  before  appearance  of  the  dSSint  tleS  bZ?o'"  ^  ^""' 
immediate  danger  of  the  chattels  in  qS  oitekgl^^^^^^^ 

s^fj?sx^etss:.sy-i^ 

^hrwirVeveXd'tX'niS™  fe  Tl^^^^^^  «^  '^'^  ^'''^l 

receiver  a^nd  manage^t  "aJpoSJ  peTdinf  ?g,  ^.°TiTV' 

th  TlStiil'wn?  "'^  ^1"i^  for.specific%eSmance^of'^a  lase' 

Snd5ii"afacrnT;S^^^^^^^^^^^^ 

the  property  .as  being  wastedf  a^Se?  was  ^pp'oStS  (^T  ^ 


(0  ii'crf/  ff«rf  Pcrsniial  Advn}ice  Co 

-A/^^J"'''i'-'^'  ^°  ^-  '^'-  «78;  27  W.  k! 
iOG,J-n/,  J.  :  yy^rry  v.  Juru  (C.  A.) 

(')  *'/','i"?"^  V.  Ti-crt^,  1  Ch.  D.  600 

Lockwood,  W.  N.  1883,  48. 

00  Hcr-i/v.  Keen  (C.  A.),  .51  L.  J 
Ch    912:  Porter  y.  lopc,  7  chW 
358  ;  37  L.  T.  824 :  7',«f,  v.  F/eic/in' 
lCh.D.273;45L.J.,Ch.26o7Z/: 
(fr.  .-irfi'flji^s  Co.  V  McCarthxj,  .supra. 


(«)  7V«se  V.  Tlctchcr,  supra. 
OO  A?7v/  V.  Keen,  supra. 

30^  4i'tt.,^S?'^'  '  Ch.  D. 

Ch.  D.  547;  50  L.  J.,  Ch.  feo.    S  e 
m''V-/^'''''""'50L.T.584. 

30^?  2^^^:  R.  65"'*"'  '  ^^^"-  "• 
X,  ^^)  ?'"!,  "'i/^'-^onal  Advance  Co. 

Odl,  W.  N.  1875,  231. 
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Receiver  on  Interlocutory  Order. 
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also,  in  a  partition  action  (a;),  or  ponding  administration  proceed- 
ings (/y).  fSo,  in  an  action  by  an  unjjaid  vendor  againut  an  insolvent 
company  (z),  or  by  debenture  holders  to  onforco  foreclosure  («)• 

The  appointment  of  a  receiver  ia  the  mode  now  generally  adopted  Equitable  exc- 
^•bon  the  plaintiff  is  desirous  of  taking  in  execution  on  a  judg-  cution. 
iiieiit  property  which  cannot  be  reached  by  the  ordinary  modes  (h), 
such  as  e(iuitablo  interests  in  land  (//)  or  money  which  cannot  bo 
attached  (c). 

The  plaintiff  may  bo  appointed  receiver  ('/) ;  but  should  not  bo  Who  may  be 
so  witliout  consent  of  the  otlier  side  or  in  a  very  special  case  (p).  apjioiuted. 
His  solicitor  never  should  be  appointed  {/).     The  application  must  Aflidavit  of 
bo  supported  by  an  allidavit  showing  that  tho  person  whom  it  is  iituess. 
proposed  to  appoint  is  a  fit  and  proper  person. 

An  interim  order  until  a  day  named,  so  as  to  givo  tho  applicant 
an  opportunity  of  taking  out  a  summons,  is  often  made  f.c^Hfrie 
without  requiring  security.  But  security  is  generally  required  when 
the  order  is  made  on  a  summons. 

When  tho  order  is  that  the  receiver  bo  appointed  on  giving  Sucurity. 
security  he  is  not  constituted  receiver  until  ho  has  given  the 
security  {g) ;  but  when  once  the  .security  is  given  tho  appointment 
relates  back  to  tho  date  when  tho  order  was  made  (/(J,  and  his 
Uability  to  account  commences  as  soon  as  ho  is  appointed,  and 
extends  to  all  moneys  roceivod,  whether  before  or  after  ho  has  given 
security  (/). 

As  to  the  proceedings  to  be  taken  by  a  person  who  is  not  a  i)arty 
to  the  action  but  whoso  rights  aro  affected  by  tho  appointment  of 
the  receiver,  see  post,  Cli.  LXXIX. 

A  person  who  is  not  a  party  to  the  action  cannot  apply  by  motion  Remedies 
for  payment  of  money  to  him  by  a  receiver  apjiointed  in  the  action  against, 
even  though  a  debt  duo  to  him  be  pi'operly  payable  out  of  funds  in  tho 
receiver's  hands  (A-).  But  it  has  been  held  that  money  in  the  hands 
o£  a  receiver,  and  which  ho  has  been  ordered  to  pay  to  a  iudgmont 
debtor,  may  bo  attached  {!).  Money  duo  from  and  not  accounted 
for  by  a  receiver  is  a  debt  of  record  (/?!.). 

When  a  receiver  has  been  appointed  and  has  gone  into  possession, 
and  received  rents  with  tho  knowledge  of  a  mortgagee,  such  mort- 
gagee, upon  taking  possession,  is  only  entitled  to  tho  rents  in  tho 
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(.!■)  Porter  v.  Lopes,  7  Ch.  D.  358  ; 
37  L.  T.  824. 

(v)  In  re  Capper,  Robertson  v. 
Cdiipvr,  2G  W.  R.  434 :  Kuthard  v. 
rruclor,  1  Ch.  D.4;  45  L.  J.,  Ch. 
302. 

(;)  Boiile  V.  Ileltwn  IJuntwil 
Colli, ri/  Co.,  2  Ch.  D.  720;  45  L.  J., 
Ch.  748. 

(«)  J'eek  V.  Trbmnarnn  Coal,  S;e. 
Co.,  i  Ch.  D.  115  ;  45  L.  J.,  Ch.  281. 

{0)  Hiiiith  V.  Cowcll,  0  Q.  B.  D. 
75:  Sail  V.  Cooper,  10  Ch.  D.  544. 
See  fully  post,  Ch.  LXXIX. 

(()  U'est/iead  v.  lii/ei/,  25  Ch.  D. 
403;  49  L.  T.  770  ;  23'W.  E.  273: 
Ftyijk  V.  Blaml,  11  Q.  B.  D.  711 : 

CA.P,— VOL.  I. 


Jl'ebb  v.  Stenton,  11  Q.  B.  D.  518. 

(d)  jSarffantv.Iiead,  1  Ch.  D.  GOO. 

((■)  /«  re  J.loi/d,  Allen  v.  Lloi/d,  12 
Ch.  D.  447 ;  41  L.  T.  171,  per  Jcssel, 
M.  R.,  at  p.  451. 

(,/)  Id. 

((/)  Edward.i  v.  F.dwardu,  1  Ch. 
D.  i291 ;  45  L.  J.,  Ch.  391,  C.  A. 

(//)  Kc  p.  Evans,  In  re  Watlc'uis, 
13  Ch.  D.  252. 

(0  Smart  v.  Flnnd,  49  L.  T.  407. 

(/i)  ISrocklebank  v.  East  London 
R.  Co.,  12  Ch.  D.  839. 

(/)  In  re  Coican's  Estate,  Rapier 
V.  U'riff/if,  14  Ch.  D.  038,  V.-C.  II. 
Sad  qutcro,  see  post,  Ch.  LXXXVI. 

(m)  Sctujruin  V.  Titek,  18  Ch.  D.  290. 
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Part  V. 


Interlocutor;/  Injunction,  Ac. 


oTplZlVo"'^'  '"""  '''"'""  ''  ''°  ""^^"-'^  remuneratiou  .u.i 


The  applica- 
tion, to  whom 


Ex  parte  or 
on  notice. 


Indorsement 
of  claims. 


AiKdavit  in 
support. 


Copies. 


Iho  apphrat.on.  if  ma.lo  by  the  plaintiff,  niav  be  ma  lo  cr^rU  ',  ^ 

ovP^^f  ■''^''•'  "'  ^^'  ^^""""O'^^  (")■     It  should  not  bo  n  ado^       „    ; 
except  in  vorj;  urgent  cases,  T^•hon  the  delay  involved   nt'd-in, 
a  summons  might  cause  irreparable  ini^irvoi  defeat  thn'^' 
ho  application  (,).     The  order  should  Jo  "be  maSe  e,  •  ^i^X^ 

tZ^^fi^Tt^''  '''^''^  T/^^  ^  "«tico  or  suminons'  0     ' 
TlJl'  1      "^^°  f^'oiiorally  grants  the  injunction  (if  at  air    n  t 
for  a  few  days,  so  as  to  enable  the  applicant  to  take  out    I     '      ^ 

sub-s(X)t.  8,  ex;.«r/e  notwithstanding  the  above  nile  <\  ' 

The  apphcation  must  bo  supported  bv  an  affidavit  ^•^,u■^.  ;    *i 
nXi^'  oTtrSSHlfr  •'^'/  iyunetion.^rio\ilSaYo  JiSt     t 

rn.'IrT^*'  l'-°/'^'^'  constituting  the  alleged TS-ien         J 
tho    f^n  •  f  -"'^  '"f">?Somont  is  apprehended,  and  fac5f  ho  in 

phed  with  them  and  giving  an  undertaking  to  pay^ho  piopi 

(o)  As  to  applying  e^  parte,  see 
yevJcsseh  M.  It.,  Vooperv.  U'hittimi. 
ham,  15  Ch.  D.  at  p.  605. 

(/>)  R.  of  S.  C,  Ord.  LIV.  r.  12 
expressly  excludes  the  master's  juris- 
diction m  respect  of  "injunctions 
and  other  orders  under  sub -sect  8  of 
sect.  25  of  the  Act." 

{q)  Sep    ppr    T.hii^leii.   .T.,    Annn., 


W.  N.  1870.  12. 

('•)  Per  James,  L.  J.,  Gmham  v. 
Campbell,  7  Ch.  D.  at  p.  493. 

(.v)  In  rcBlaheslars  Trusts,  2J  Cli. 

W.  n'i8??58"  ^''''"  "  "■'"""'• 
(0  i/i(;/v  V.  locJcicood,  W.  N.  1883, 

(«)  Volebourne  v.  Colcbotrnw,  1  Ch. 

(.'•)  -<?')'i'|fv.  Trtn/j^r.  16  Ch.  T)  544. 


auneratiou  and 
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charges.  This  is  provided  for  by  Onl.  LXVI.  r.  7,  aitl-r.  (j).  By  Cn.  XXXIX. 
this  rule,  "In  the  case  of  an  rx  jxirte  application  for  an  injunction 
or  writ  of  vc.  exeat  rcjiin,  tho  party  making  sucli  application  is  to 
furnish  copies  of  tho  affidavits  upon  which  it  is  gi'antod  upon  pay- 
ment of  tho  proper  charges  iminodiatcly  upon  tho  receipt  of  such 
written  request  and  undertaking  as  aforesaid,  or  within  such  time 
as  may  bo  specified  in  such  request,  or  may  have  been  directed  by 
tho  Court  or  a  Judge." 

If  tho  copies  aro  not  supplied  within  twenty- four  hours  from  tho 
time  of  tlio  application,  office  copies  maj^  bo  taken,  and  no  costs  of 
tho  copies  applied  for  can  bo  recovered  by  tho  party  omitting  to 
supply  them.     Ord,  LXVI.  r.  7,  snb-r.  (n). 

By  Ord.L.  r.  la  (7f.  of  S.  C,  October,  1884,  r.  11)  "Whenever  an  Power  to  onkr 
application  shall  bo  made  before  trial  for  an  injunction  or  other  early  trial  on 
order,  and  on  tho  opening  of   such  application,  or   at   any  time  application  for 
during  tho  hearing  thereof,  it  shall  appear  to  the  Judge  that  tho  »iJ  "action,  &c. 
matter  in  controversy  in  tho  cause  or  matter  is  one  which  can  bo 
most  conveniontlj'  dealt  with  by  an  early  trial,  without  first  going 
into  tho  whole  merits  on  affidavit  or  other  evidence  for  tho  purposes 
of  tho  application,  it  shall  be  lawful  for  tho  Judge  to  inako  an 
order  for  such  trial  accordingly,  and  to  direct  such  trial  to  bo  held 
at  tho  next  or  any  other  assizes  for  any  place,  if  from  local  or  other 
circumstances  it  shall  appear  to  him  to  be  convenient  so  to  do,  and 
iu  the  meantime  to  make  such  order  as  tho  justice  of  tho  case  may 
require." 

The  Order.] — Tho  order,  if  made,  should  be  drawn  up  in  tho  The  order. 
usual  manner  (a).  It  must  bo  served  on  tho  defendant  or  his 
solicitor  (6)  in  tho  usual  way  (c).  The  order  or  copy  served  must 
bo  indorsed  with  a  notice  directed  to  tho  defendant  and  other 
persons  served  as  follows : — "  If  you,  tho  within-named  C.  D.,  neg- 
lect to  obey  this  order  [by  the  time  therein  limited]  you  wiii  Lo  liable 
to  process  of  execution,  for  the  purpose  of  compelling  you  to  obey 
tho  samo  order "  {d ).  As  to  tho  undertaking  as  to  damages,  see 
ante,  p.  429, 

In  the  case  of  an  injunction  a  writ  is  no  longer  issued,  but  tho 
order  has  the  same  effect  as  a  writ  formerly  had  (c).  When  tho 
application  is  made  ex  parte,  tho  order  is  generally  confined  to  tho 
granting  of  an  interim  injunction  for  a  limited  time  only,  so  as  to 
enable  the  plaintiff  to  ajiply  bj- summons  in  tho  regular  way  (/]. 
When  an  order  is  so  granted,  until  tho  next  motion-day,  or  until 
further  order,  it  may  bo  dissolved  on  tho  application  of  either 
party  before  tho  time  fixed,  but  cannot  bo  extended  beyond  it  with- 
out a  further  order  {g). 


\'\ 


V 


{«)  See  post,  Vol.  2,  Ch.  CXXIII., 
'HuiiiiHoiiscs  and  Orders." 

(A)  See  post,  Vol.2,  Ch.LXXXIII., 
'Attachment." 

(c)  See  r-ost.  Vol.  2,  Ch.  CXXIII,, 
' !Sii>uiiw)ises  and  Orders." 

{d)  H.  of  S.  C,  Ord.  XLI.  r.  5. 

(()  By  11.  of  S.  C,  Ord.  L.  r.  11, 
'No  writ  of   Injunction   shall   be 

F 


issued.  Au  injunction  shall  be  by 
a  judgment  or  order,  and  any  such 
judgment  or  order  sliall  have  the 
effect  wliich  a  writ  of  injunction 
previously  had." 

(  /■)  ^Lclle  Johnstone,  Rf  p.  Abrams, 
50'L.  T.  181. 

( f/)  Bolton  V.  London  School  Hoard, 
7  Ch.  D,  7GC. 
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Part  V. 


Attachment. 


Enforcing 
uiidertal.»ig. 


Iithrlvcutory  Injunction,  Jtc. 

-  ^-^if""^  °^ ,*^°  °"'""  '"'''J'  ^'0  oft'ootually  .'iven  hv  Mom-am n\  :  . 
^^•hetl.or  bucli  notice  is  Hudicieiit  to  mh\oTa^lZtva?lT^^'^'  '',"* 
order  to  cominittul  for  c()ntoinnt  i\  .    ,  m   r  ^     ^  "'•'^■'''" '''" 

facts  of  each  particular  co(^      A  p      v'X  hf"'*  r'  ""■  "'" 
^ZalS^  co..ittal  Uo^S^stiuS^i?;^  i 

also  allow  the  party  obtainin.^  tlio  ,,,lm  V'^"     ^}"'  ''"''f^'''  '"''v 

by  it  to  bo  done  at^tho  S^  rso  of  t^/o 7rutrrof,T'i;  "\'  "f  ^'^"■""■"■'' 

hnfoning  the  yndertakimj  as  to  BavumsJ-ThQ  iindovf.V 
to  dainages  if  the  dofondaut  succeeds  ii  sbowiif  °t  It ,  •,  "^  "^ 
tion  should  not  liavo  been  rn'mitorl  ,„.,,,  ij'^  ,/'^'^  "'J"''t- 
made  by  the  Judge  It  th??ri^l  o  1  SnionriK.i  il?;'.  ""''■' 
though  It  appears  that  the  injunction  WiT  Lei  rmn'^f^' '''■'' 
mistake  on  the  part  of  the  Judge («)  TL>%Zn  ft  ^  "  /'  '""•"' 
the  consequences  of  the  undertakmi^}v,li.,t  l''.'""^'"  f^""""t  av„i,| 
The  application  to  enforce  thrSrtJkn^^^^  ^H  "'■^■"»('^)- 

reasonable  time  after  the  ^^Sio^i^^tJ^Sf^  ^'^'T  '' 

of  a  liven  amZnTt  c  ami4  "^^^^^^^^ 

-d^jayn^ont  by  the  plaint^^At^^^.^S^^!^  fS 


W  2-^;;.  /n-^^/tfy,  13  ch.  D.  110. 
n=V/,  '^"''"'^  Tiliplwue  Co.  V.  i;r?/c 


L.  T.  86 ;  "32'wrE7428'. 

W  Id.    See  ^rrry  v.  Andrms, 

(«0  See  supra,  n.  {h). 


M  Grififh  V.  Bhke  (C.  A  1    )•! 
LJ.Ch.965;51L.T.27r;3oV;-i 

2l'i:i;l'p^'^^^g'52?'"'  "  ^''^' 
(0)  Xnccomni  v.  C'»;^/,vn;/,  7  CIi  ]) 

-04  where  the  Court,  after  thods: 
continuance,  ilirected  a  reference  as 
to  dainngea. 

A.),  23  Ch.  D.  644;  52  L   J     n, 
709;  32W.E.  179.  '  ^''- 


(  •la:   ) 


Chap.  XL. 


CHAPTER  XL. 

ORDERS  AS  TO  CUSTODY,  SALE,  ETC.  OF  PROPERTY  (rt). 

UmjER  tho  rules  below  set  out  the  Court  or  a  Judge  luaj',  in  proper 
cases,  make  an  order  for  the  interim  preservation,  detention  or 
custody  of  tho  Hubject-nuitter  of  tho  litigation  or  for  securing 
tho  amount  in  dispute  [Ord.  L.  rr.  1  antl  3),  or  for  tho  sale  of 
pc'iisliablo  articles  {Urd.  L.  r,  2),  or  for  the  inspection  of  property 
[Ovd.  L.  r,  15),  or  taking  samples,  or  making  observations  or  ex- 
periments {Ord,  L.  r.  3).  They  may  also  order  tho  delivery  uj) 
of  property  which  is  detained  by  virtue  of  a  lien  on  payment  of 
tho  umoimt  of  tho  lien  into  Court  {Ord,  L,  r,  8). 

Order  for  I'reserrtdion  or  Ciisiodi/  of  Projieriij  or  secnriiif/  Amoniit  Preservation 
token  Prima  Faciv  LiiibiUty  on  Contract  astabHs/ied,}— By  li.  of  ,S.  C,  or  custody  of 
Vnl.  L.r,  1,  "  When  by  any  contract  a  jin'mu  facie  case  of  liability  property. 
is  established,  and  there  is  alleged  as  matter  of  defence  a  right  to 
ho  rulioved  wholly  or  partially  from  such  liability,  tho  Coiut  or  a 
Judge  may  make  an  order  for  tho  i)reservatiou  or  interim  custody 
of  the  subject-matter  of  tho  litigation,  or  may  order  that  tho 
auiount  in  dispute  bo  brought  into  Court  or  otherwise  secured." 

]{y  r.  7,  "  An  application  for  an  order  under  rule  1  of  this  Order 
may  be  made  by  the  plaintiff  at  any  time  after  his  right  tliereto 
appears  from  tho  pleadings ;  or,  if  there  be  no  pleadings,  is  made  to 
appear  bv  affidavit  or  otherwise  to  the  satisfaction  of  tho  Court  or 
a  Judge.'^' 

Tho  application  should  bo  made  by  simimons  at  chambers.  It 
must  be  made  to  a  Judge,  as  a  Master  has  no  jurisdiction  (6). 

Order  for  Scde  of  Goods,  .fcc.]— By  II.  of  S,  C,  Ord,  L.  r,  2,  "  It  Sale,  &c. 
shall  be  lawful  for  tho  Court  or  a  Jiulge,  on  tho  application  of  any 
party,  to  make  any  order  for  the  sale,  by  any  person  or  persons 
namwl  in  such  order,  and  in  such  manner,  and  on  such  terms  as 
tho  Coiu't  or  Judge  may  think  desirable,  of  any  goods,  wares,  or 
merchandise  which  may  be  of  a  pcrishahle  nature  or  likely  to  injure 
from  keeping,  or  which  for  any  other  just  and  sufficient  reason  it 
may  be  desirable  to  have  sold  at  once." 

Tho  application  under  this  rule  should  be  made  in  tho  first 
instance  to  a  Judge  at  chambers.  A  Master  has  no  jurisdiction  in 
tho  matter  (c).  It  should  be  made  by  summons  in  the  usual 
way  (rf)  and  supported  by  an  affidavit  stating  the  facts  on  which 


(a)  As  to  inspection  of  property, 
see  post,  Ch.  LII.,  '^Inspection  of 
I'ropirli/." 

{!>)  n.  of  S.  C,  Ord.  LIV.  r. 
post,  Ch.  CXXIII.,  '^  Summonses 
Orders:' 


((•)  See  R.  of  S.  C,  Ord.  LIV. 
r.  12,  post,  Ch.  CXXIII. 

(rf)  By  R.  of  S.  C,  Ord.  L.  r.  6, 
"  An  .'ipplic.ation  for  an  order  iiuder 
section   25,    sub  .^'  "tion    8,    of   the 


\    ,       ^ 


I 
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Part  V. 


Detention  or 
preservation, 
«c.  of  pro- 
perty. 


P  if 


4 

Custvdy,  Sale,  dbc.  of  Property. 

certain  Liuls  wl.oro  tho^  LhnVas  ^^Z^^  b;  ho  ,?1^.h1  '''^'''  ""^ 
order  xv-tts  iiuulo  lor  salo  of  tho  bonds  bo  oro  rSr  n  ^t  '*^"'"" 
to  enforce  a  charsro  nmiinst  rp„l  nJt.X^        ."i'^U)-   in  uii  lutmn 

estate  .as  refund  ..J^o^!:^..^^^  i^^^l^^'f^r' 
Order  for  Detention  or  Preservation,  &c.  of  Pronertu  l-.\w  p    , 

sucli  terniiL  may  bo  i  st  ?o  l.Vn  n  ''°,"''  i"''"f'''  "'"1  "1"'U 
prosorvation,  or  nspection 'ot^n  nvon^:,!'''^^  n'"- "'°  ^■^'■""'"'. 
subjoot  of  s;u.h  cauTor  nut  or  L-^  ,T?S,w;  '^""^''  ^^'"'"  t^^" 
«/•/.«!  ^//m't«,   and  for  all  o.    ■  nw  /ffV,  ''  ""■^  !'""'''""  """/ 

uauj4»o.™fflS„:viw"a;i:  .ro^s/"  *"■' "  ■»  '■-!«!. 

act..-  „g,.n.t  „  jo„.oii,,  ,„,  a„  'X,  ^^04^1  dtSw'U" 

principal  Act,  or  under  Rules  2  or  3 
of  this  order,  may  be  made  to  the 
Cou  t  or  a  Judge  by  any  party.  If 
the  application  be  by  the  plaintiff 
for  an  order  under  the  sad  sub- 
section 8  it  maybe  made  either  ex 
parte  or  with  notice,  and  if  for  an 

ft  m'L"'if "  ^V'"'  ^'^  3  °f  this  order 
wT^  ^t  'r''^  '^.^c-  notice  to  the 
defendant  at  any  time  after  tho  issue 
of  the  writ  of  summons,  and  if  it  be 

to  the  plaintiff,  and  at  anytime  after 
SlicS.'^^"'''^'"^^^-''^-Sthe' 

C.  p.  D.  316 ;  38  L.  T.  814 ;  26  VV  R 


i?.^fi,m:Ti2:a  :?"'"'"'•'  *^- 

Ch   70;  26W.  It.  139.     '     '  ^-  ''•> 
('')  ^V"'''»  V.  Jan- is,  50  L.  T  IS 

C&?I'-  ^^^-  ^-  ''  2,  po^t,  Cb, 

ff'-«y,  12  Ch.  D.  438,  at  p.  4i;i.  In 
mat  case  an  order  was  made  for  the 
preservation  of  a  fund  peudiug  an 
appeal  to  tho  House  of  Lords 

("0  1  Ex.  D.  309.  See  further  as 
to  receivers,  ante,  ii.  432. 

(")  46  L.  J.,  C.  r-.  415. 


■"«^|t  >3fl««S* 


CuAP.  XL. 


as 


Delivery  vji  0/  Proiierty  dHuintd  oj  A/»/i,  iCc 

him,  tho  ilofondant  was  orilorod  to  dolivor  up  tho  goods  to  iin  offlcur 
of  tho  Court  to  abiilotho  event  of  tho  action.  In  StrtUv;i  v. 
Tcarsov  (o)  tho  Court  under  tho  ubovo  ruh)  und  sub-sect.  8  of  sect.  2j 
of  tho  Judicature  Ad,  iHT.i  (koo  ante,  p.  -lliO),  ^nuited  an  mterlocutciry 
injunction  rcstruining  tho  dcfondimt  from  ceasing  to  pump  water 
out  of  tho  niino.  In  Nidwias  v.  DraatcUis  ( /-)  tho  (Jourt  rcstriiuiod 
all  persons  from  dealing  with  bharoa  in  a  ship  formuig  part  of  tho 
estate  of  11  deceased  person. 

Order  for  Inspediua  of  Property  or  for  iakim/  Sam)>les  or  mahng  Inspection. 
Ohscrvationa  or  Experimcnta,']—^i:e  post,  CL  LIL,  ''  Insiicdwn  of 
Property." 

Order  for  Delivery  up  of  Property  ddained  a.  Lien  or  Sean-Hy  on  ^f^l^^^^ 
Fayment  of  Amount  clainml  into  Court.]-l)y  It.  of  S.  C,  (rd    L.  fJ^JJ^'X 
r  »  "  Where  an  action  ia  brought  to  recover,  or  a  dotondant  m  Ins  ,5^^^  ^^ 
defo'nco  seeks  bv  way  of  counterclaim  to  recover  spicijic^  property  security. 
(,(/,(T  than  laud,  and  tho  party  from  whom  such  recovery  is  sought 
docs  not  dispute  tho  title  of  tho  party  seeking  to  recover  the  same, 
but  claims  to  retain  the  property  by  viituo  of  a  lien  or  otherwise  a$ 
sccuriti/  for  any  sum  of  money,  tho  Court  or  a  Judge  may,  ut  any 
time  after  such  last-mentioned  claim  appears /rojrt  the  plead i»y^,  or, 
if  there  bo  no  pleadings,  hy  ayidnrit  or  otherwise  to  the  satistaction 
of  such  Court  or  Judge,  order  that  tho  party  claiming  to  recover 
the  property  bo  at  liberty  to  pay  into  Court,  to  abiclo  tho  event  of 
the  action,  tho  amount  of  money  in  respect  of  which  the  lion  or 
eccuritv  is  claimed,  and  such  further  sum  (if  any)  lor  interest  and 
^sts  as  such  Court  or  Judge  may  direct,  and  that,  upon  such  pay- 
ment into  Court  being  made,  tho  property  claimed  bo  given  up  to 

tho  party  claiming  it."  ^,    ,  r  rrr       10       1^ 

In  this  case  a  Master  has  jurisdiction,  since  Ord.  LIV.  r.  12,  only 
excludes  his  jurisdiction  in  appUcatious  under  rules  1  to  o.  ihore 
must  bo  an  action  or  countorchiim  for  tho  recovery  of  specihc  property 
to  bring  a  case  within  this  rulo  (7).  Whore,  therefore,  in  an  action  by 
a  mortgagee  against  a  mortgagor  for  recovery  of  the  principal  an(l 
interest  duo,  the  defendant  paid  tho  amount  claimed  into  Court 
and  it  was  accepted  by  the  plaintiff,  an  application  by  the  do- 
fondant  for  delivery  of  tho  title  deeds  was  refused  (7). 


•lao 


(0)  15  Ch.  D.  113;  49  L.  J.,  Ch. 
(;))  1  P.  D.  72:  cp.  The  Jlorlock,S6 


L.  T.  622. 

(«)  Morflnn  v.   Grcatre.r,   W.   N. 
1884,  2 ;  Bitt.  Ch.  Cas.  C3. 
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■  ^  1 

^-^^1 

(   no   ) 
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In  what  cnsos, 


Motion  for 
leave,  when 
to  be  made. 


The  applica- 
tion. 


CUAITER  XLI. 

COMl'OUNDINO  PENAL  ACTIONS. 

'h^ro:urz^  s;"'^:.  'tis;?  r  n'"''-  "^-  "">  ^^"^•."' 

«l.-f.'..<l.int(<.\     AVI.    .fl  .    ■  '•     ''"'■"  *"  '•f'l'ijM.un.l   with     w, 

ina.lo,  unless  by  tin,  l,.av„  of'      ,  (     , .   •  j  ^.h,v,;';r'l'"'^'/!""  '""  1- 
"iHlor  iKMu  of  10/.,  an.l  „r  b oinV     t  \ uw 

f-aiy  III  actions  by  fl,,.  ;,„,f  V  U  „v, ,      /  I        I'  '.'""•"'T'''  >•-*  ""t  iHr,... 

of  tho  Attor.lo^ -G.:.'n  1  obt  inn.]     J  'r".""'""''''  "'>''  tl'c  <o„   ,, 
quintly  refuse' t      T  u  •  ha  ,     1"  '  "'  "*^":'' ™^''e«.  thov  fr'. 

in  nil  acton  ^vLoro  iiait  of  iv,;.        "'fn'my  house,  i^c.  (/);  „i„, 
Ji.V  /.'.  or  .V.  fT.  y  /   i^V  r  '?."/">'  ^\"«  Riven  to  tho  .mi  ,     "' 

shall  not  bo  given   i„  ci.J^s^ere  SrorZ'r''''lr  ^^'''^  "•••'''" 
(rown,  unlesH  notieo  (/,)  sl.ai    fiist 'l  Ix    i  '-"'""'^J'  f^'^'^  to  tho 

otfieer:  but  in  other  c^is    t  J„v  1        "  -^i''"'  ^"  *^'^'  l''-"!'"' 

oflieor"  (0.  '^  '"''>  ''°  eivcii  witliout  notice  to  aiij!- 

ao£.J^t;^;;;^i;:i?,,{°  An^"'^^'^7°^^  '-'^^  ^'^^--  tho 

after  veidiet.  unh""  e  rcun,^h,,  .     i"  Court  will  sehloni  allow  of? 

the  defeiHlant  to  such  .  n  h  ,t  nco'^/  "  "^  t  '^T  ^■^"^^'  "'^'t 
or  the  like  („,).  "Hiuigtncc  (/),  as  where  ho  is  very  ],oor 


(")  If  Kl.  c.  ■..  88.  .%  0.    Seo  n.  V 
/.•/7'   ^«";^'-^'^-  2«2:   7/7//W,,,  V 

(*)  Unwind  V.    Smrerlni     Sluldon 

to  her  lAfajesty  roiniftiiif;  i  ,   who  n 
or  m  part  .my  fumlty,  !;.,., -.n™ 
or  rccuvcrcd  under  tho  21  G.  3  c  40 
sec  38  &  30  V.  c.  HO.  '  ' 

(r   • ; -Rliz.  c.  -),  8.  2. 
g^('<,    .1  »•///«,«  V.  ir/icek!,,  1  Salk. 

('■)  ]jf<iuf,ha„  V.  TT'^/Zc,.,  5  T.  K.  gg . 

?/T  J-/;''"''"'  ^  ^^'"«-  7!>,  130. 
(./}  V/<'//(,«  \.  IScale,  Tidd   Oth  p<1 


^■■'".  ■">',.  LI    .,57. 

laV.'^  '''""*'"  ^-  ''^'•"'V'-.  2  Smith, 

(^')  Seo    fomi    of    notice     OM 
Forms,  p.  253  '       '"'• 

f ,  •        ,  •    •  ■*'   t""  fonner  rules  en 
thjH  Huhject,  were  precisely    i,ii" 

fn  thiV'""^^"^"-  A«toth  p     ' 
I  lies,    seo    Jlotrin-(    v.    Soiny/u,     i 

launt.  26cS:  71'  V.  C,iA,v,  ;j]JoWl.  34.5. 
//  V  /'•■''•  ?'i"''''  2  nowl.  581.   Seo 
Va'  .V'"^'  ^  ^-  'S:  A.  282. 

OS      1>  ^''""•""'""J  V.  7/7,/Xv,.  .^  T.  K. 
^l^/^'n^'-^''^'-,  IChit.'sSJ. 
^_U>i)  Jiradshmv  v,  Slottram,  1  ,str. 


ctjl«?*!^!Wft''W?S 


3  Sfsj  ??•»&,.■ 
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iijrtmtHt  of  the  p(irtie»  to  oppli/for  hare  to  comjiouud  (lie  adion,  and 
Ihetfrnii  ('/  ccmiiii/iitiiin  {n).  In  cusoh  whoro  tho  Crown  in  not  con- 
cituikI,  tlin  iilliilavit  Hhoiild  iilwo  Htatc  Hijcciul  circiiniMtiinccH,  to 
iii.liicotho  Court  to  KMiiittho  motion.  Hy  /I.  a/S,  <'.,  On/.  //.  r.  14, 
•  Xlio  order  to  compound  ii  jH'nal  action  mIiuII  ox|)r(3BNly  ntuto  tlmt 
tlio  dol'ondant  unilcrtukoM  to  jmy  the  wuni  for  which  tho  Court  has 
"ivon  him  loavo  to  compound  tlio  uition"(op.  A',  /f.  T.  1(H,>.'J, 
^.  Hit).  If  tlio  dofondant  does  not  perform  tuo  luidertakinp,  ho 
may  bo  attached. 

//(  C((iir»  where,  the  Cntinn  it  nniririiril,  hfsiilM  </i'ri)iij  ili''  usual 
iii'ticf  I'/  iii<i(ii)ii,  tiihf  til  (hi'  Sii/in'tnr  of  thi:  Trfimnrij  '/"■  iihun' 
tilHihi'it,  with  the  atdtrmeiit  of  cliiiin  ini'l  the  defence,  and  he  ml'  ' 
I  til  theiH  before  the  Attoriieif-Henern/  fur  his  consent,  A»  soon  u  ■ 
llie  Sitlicitor  of  the  Treasury  usrertnins  whether  the  Attorneij-deni  m. 
iiiments  to  or  refnses  the  conijiosition,  he  i/eiienil/i/  irrites  to  the  [ilnin- 
tiff's  siilieitor  inforniinij  him  of  it.  The  jiliiiiitiff\'i  solicitur  then 
.iiiiilics  to  the  'I're'isuri/,  mid  if  the  Alfornei/-<ieiii r(d  consents,  i/oii 
hive  to  ptii/  the  siilieitor  (tV,  \s.  Id.),  irhohnnds  to  ijini  the  /tiijiers  lift, 
,i,if/  also  (I  consent  brief  of  the  Attorneij-d'eneriil,  consentimj  on  the. 
I'lrt  of  the  Crown  to  the  fiction  In  in;/  coni/iininded,  ond  for  one  tnoietij 
if  the  jieniiltij  to  he  paid  to  the  jilnintiff,  anil  the  other  nioieti/  to 
iemain  for  the  Crown.  The  iilnintijfs  solicitor  then  indorses  h  brief 
hr  counsel  to  consent  on  the  juirt  of  the  filaintiff  to  the  nction  iteimj 
idiniiuiinded.  A  like  brief  innst  be  indorsed  fur  counsel  to  con- 
.rnt  on  the  part  of  the  defcndnut.  The  tiro  litter  ore  hnlf-i/nineii, 
iitotiinis,  ond  need  not  be  moeed  in.  Court  [o).  Take  the  three  briefs 
,iml  njfidiirit  to  the  pm>per  office,  unildriiw  vp  the  orilir{p),  and  served 
iifij  OH  defendant's  solicitor,  and  make  un  appoiutnient  n:ith  him 
I'lir  the  defendant  to  i/o  luith  yon  to  pay  the  money  to  the  ojjicer 
i.ftlie  Court  whose  duty  it  is  to  nceire  the  money  [.sw  infra']  and 
nice  n  receipt  upon  the  oriijinal  rule.  The  jdaintiff's  solicitor  then 
imh'S  an  appointment  with  his  client  to  attend  and  rereire  the  moiety, 
iiml  he  must  ucc.omjiavy  him  to  identify  him.  liy  r.  lH,  "  AV'hon 
Icavo  in  f?ivi'ii  to  conijiound  a  penal  action,  where  part  of  tho  penalty 
gdcstotlic  Crown,  tho  Qucoirs  half  of  tho  com])0!<ition  shall  ho 
imiil  into  tlio  hands  of  tho  Master  of  tho  Crown  Otlico  Dopartmont 
uf  tho  Central  Otfico  for  tho  use  of  her  Majesty"  (7). 

Wlioro  tho  Act  gave  costs  to  tho  prosecutor  ho  was  allowed  to  Costs 
roceivo  a  certain  sum  and  costs  of  suit,  which  topjether  amounted 
tu  more  than  tho  sum  paid  to  tho  Crown  (/•).  ]>ut  this  was  refused 
whurc  tho  sum  stipulated  for  costs  was  so  disproportionate  as  to 
provi'  collusion  (s).  Ai»d  where  tho  Act  did  not  {jivo  costs,  and  tho 
(lefi'iidunt  was  willing;  to  compound  for  a  certain  sum,  and  to  givo 
;i  further  sum  for  costs,  the  ( 'rowu  was  entitled  to  half  of  such 
tmtlicr  sum,  it  bi  lug  only  in  tho  nature  of  an  addition  to  the  com- 
position (/). 


Ciup.  XLI. 


ii 


i: 


(h)  See  form  of  affidavit,  Chit. 
Forms,  p.  'ibi. 

(0)  Lee  V.  Ciiroy,  1  Chit.  Rop.  .381. 

(»)  See  forms.  Chit.  Forms,  p.  '  il. 
See  R.  E.  3!!  G.  3,  Q.  B. 

{<■)  See  Ilroivn  v.  Iliiilri/,  4  Burr. 
I92i).  Before  the  Jud._  Acts,  in  tho 
utliei'  Courts  the  Queen's  haif  of  t!m 
composition  was  paid  to  one  of  the 


Masters.  See  ll'ood  v.  Flli-i,  2  W. 
Bhv.  11") I.  See  tho  former  rule, 
r.  I'iO,  H.  T.  18iJ3. 

()•)  Xvrlh  V.  Smnr/,  1  B.  &  P.  51 : 
ll'iiixl  V.  Johnson,  2  \V.  Bla.  11/J7. 

(s)  ll'uorl  V.  Cassian,  2  W.  Bl. 
1167. 

(0  ZtT  V.  CcTm,  2  Taunt.  213. 
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CHAPTEB  XLII. 

AMENDMENT    OF    PROCEEDINGS  —  IRREaULARITT    Avt.    .- 

COMPLLiNCE,  SETTING  ASIDE  PROCEEDINGS  JoR    £.''"''• 

1 .  Amendment  of  Proceedings page 

[As  to  amendment  of  ploadinos  see  anfp  n   qis.  „    i 
particular  proceedings,  L  ^/.7?4r^ "f/Ae,,!f '  """^  ««  ^'  °»«r 


Paet  v. 

Amendment  of 
proceedings. 


When  amend- 
ments allowed. 


How  proceed- 
ings amended. 


1.  Amendment  of  Proceedings. 

or  omission,  may  at  any  time  be  corrected  byTho  C^u^t  o,'     T  f ''' 
on  motion  or  summons  without  an  appeal"  U  "'*^  "'  '  "^"''"^ 

Jiy  r.  12,  "  Tlio  Court  or  a  Jud"-e  mav  nf  \Lr  +;»„„        , 
terms  as  to  costs  or  othorwiseTf  the  Court  m-T^l"  ''"'^  °"  ■'"•^'' 
just,  amend  any  defect  or  error "^  an^  p."    eS  n^s  alJd'a^^^^^^  '^""^ 
sary  amendments  shall  be  made  for  tLTrosf 'of  ih, ,'''•"'• 

rse^l^^-s^°s;^?^iwitMn 

promptness  of  the  application  W      A.  foJi  '^^=''*"^  ^^  *''« 

should  be  allowed.  ..eSpp   is  eiti  ""  "'"ondmeut 

How  Proceedinqa  amended.']— Variio^i  Pnnr,^f  ,•„ 

Ss.fr^i;r--  *° ""™  "*°  "^f  - " "-  "=» 

interfere  .ith  tL  aeei,i„nU'LS°.A;""  °UeSj?cl  (/;."*"' 


XT^^L'^^?  ^"  *'"  ^'^!i"!Ji's  Trusts.  W. 

(4)   JFoorf  V.  Grimwood,  10  B.  &  C. 

W  Welsh  V.  //«//,  9  M.  &  W.  14. 

(d)  See  *j>y«rs  v,  Sansom,  2  Dowl. 

?rri-?^<  V.  S/.- inner,  .5  Dowl.  92. 


(f)  See    JDit/ce    of   Briomvick  v 
Slowman,  o  C.  B.  218. 

And  see  ^M'man  y.  i?„/,,„;  j  jjing 
¥;.^-  '40;  Hodges,  144:  7;«rf„,  ?. 
i^Mi!,  6  Dowl.  177:  Khw  v  ,<?.,... 
»w«(/*,  7Q.  B.  289.        "    "    ■"~ 


Amendment  of  Proceedings.  **3 

As  to  tho  powers  of  tho  Court  of  Appeal  as  to  amendments,  see    Chap.  XLII. 
j,o««,  Ch.  LXXXr.,  "Appeal"  {g). 

Terms  of  Aviendment.]— The  master  upon  granting   leave  to  Terms  of 
amend,  may  oblige  tho  party  applying  to  submit  to  such  equitable  l^l'^^^p 
terms  as  may  be  necessary  to  prevent  tho  opposite  party  from  being  ^^^  ^^^^^  J^ 
preiudiced  by  tho  amendment  (A).     The  costs  are  generally  made 
costs  of  the  opposite  party  in  any  event,  but  sometimes  the  amcnd- 
nent  will  only  be  allowed  upon  payment  of  costs  (/).  Where  an  order 
for  leave  to  amend  is  upon  pavment  of  costs,  such  payment  is  a 
condition  precedent  to  tho  amendment  (,/ ).     Where  such  an  order 
is  so  made,  and  the  costs  are  taxed  and  ascertained  by  tho  Master  s 
allocatur,  the  party,  in  order  to  avail  himself  of  the  leave  to  amend, 
must  tender  tho  full  amount  of  tho  allocatur,  and  not  a  loss  sum, 
although  ho  may  bo  prepared  to  show  that  a  mistake  has  been  made 
in  allowing  certain  items  (I)-    Where  a  defendant  obtained  leave  to 
amend  a  plea  and  to  add  another  upon  the  terms  of  paying  the  costs 
of  the  amendment  and  of  the  application,  but  afterwards  declined 
to  avail  himself  of  the  rule ;  tho  Court  refused  to  grant  a  rule 
ordering  him  to  pay  such  costs  {k).    The  nonpayment  of  the  costs, 
luidor  an  order  giving  leave  to  amend  on  the  payment  of  them, 
but  not  ordering  the  payment  of  them,  cannot  bo  enforced  by  exe- 
cution (/).     The  party  who  obtains  an  order  to  amend  in  the  usual 
form  is  at  liberty  to  act  upon  it,  or  to  abandon  it  at  his  option ; 
if  he  abandon  it,  he  may  proceed  as  if  tho  order  had  not  been 
made  (m).     If  abandoned  after  service,  tho  opposite  party  has  wo 
ri^ht  to  costs  incurred  before  the  abandonment,  on  tho  supposition 
that  the  order  would  be  acted  upon  by  tho  party  obtaining  it  (n). 

If  a  party  servo  an  order,  or  otherwise  act  upon  it,  he  is  bound 
by  its  terms,  and  cannot  in  general  get  it  rescinded  {«). 

'If  no  time  is  specified  in  the  order,  tho  amendment  must  be  made 
within  fourteen  days  (p). 


r 

: 

> 

i 

i 

1 

■  :  i>. 

1     ! 


■I 


(,;)  See  Riitter  v.  Redstone,  2  Str. 
837;Ti(l(l,  714:  Anon.,  Cvo  Jac. 
4''9;  GfcnvUle  y.  iSmith,  Id.  dls: 
yewtoH  X.  Boodle,  5  C.  B.  206:  De 
TasM  V.  liuckei;  3  B.  &  B.  C5:  Wood 
V.  Miiltlicws,  Poph.  102 :  WitkimoH 
V.  Sliarlaiid,  11  Ex.  33;  24  L.  J.,  Ex. 
116;  Scales  v.  C/wcse,  1  D.  &  L.  057  : 
Mellish  V.  lUchanlmi,  1  C.  &  F.  224  ; 
7B.  &C.  819. 

(/))  Alder  v.  Chip,  2  Burr.  loG. 
And  see  1  Salk.  47  ;  3  Id.  31  :  Havers 
T.  lUwuister,  1  Wils.  7:  Low  v. 
Kcwlaiid,  Id.  76 :   Waters  v.  Dovcll, 

(i)  A  judge  has  power  to  fix  the 
amount  of  costs,  upon  payment  of 
wliicli  an  amendment  is  to  be 
allowed,  and  the  Court  will  not 
review  tho  exercise  of  his  discretion  : 
Tomlimon  v.  Bollard.  12  L.  J.,  Q.  B. 
057-  A  Q  B,  r=!'2;  3  G.  &  D.  C07 : 
Wall  V.  Lyon,  9  Bing.  411  ;  1  Dowl. 
714 :  Beaumont  v.  Cosin,  Barnes,  17 : 


Parsons  v.  GUI,  2  Ld.  Bayra.  897 : 
Moodti  V.  Stracei/,  4  Taunt.  588. 

0)'  Levy  V.  IJreiv,  a  D.  &  L.  307. 
See  Rishworth  v.  Dawes,  16  M.  &  W. 
440:  Thompson  v.  I'arish,  28  L.  J., 
C.  P.  153;  oC.  B.,  N.  S.  605. 

(/.)  I'ield  V.  Sawt/er,  6  C.  B.  71,  et 
poi  Cullman,  J.,  "  You  should  have 
taken  care  at  the  time  to  have  it 
made  a  part  of  the  rule  that  the 
costs  should  be  paid,  though  the 
defendant  should  not  avail  himself 
of  the  rule."    See  infra. 

(/)  Turner  v.  Gill,  3  Dowl.  30. 
(Hi)  Black  v.  Sangsttr,  1  C.  M.  & 
R.  521.    See  Ptigh  v.  Kerr,  6  M.  & 
W.  17  ;  8  Dowl.  218. 

()))  Brown  v.  Millington,  22  L.  J., 
Ex.  138  :  Pugh  v.  Kerr,  supra. 

(0)  Girand  v.  Austen,  1  Dowl.  N. 
S.  703 :  King  v.  Simmonds,  7  Q-  B. 
289. 

(p)  Master's  Practice  Rules,  post, 
Vol.  2,  Appendix. 
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Irregularity, 
non-com- 
pliance, &p. 


Irreyulurity  and  Nun-compliunce. 

-  2.  i>-''^9ulantyandNon-conri>liance~SeUingusiderroceed^^^^^         ,. 

^^Mect  of  Non.compUance.-]~-By  R.  of  S.  C,  Ord  rxv  '  ' 
" Non-complianco  w  th  any  of  thoso  rnlo^  Z  -.i  '^*^-  '•  h 
practice  for  the  time  being  in  force  shalnoV  ZZ'^^  '''"^'  '''^''  ^ 
mgs  void  unless  the  Court  or  a  SoXil  «n  f?"'^f '/^"y  I»-"cco,l- 
ceedings  may  be  set  aside  Ser  wfolly  or  u  mr?*'  ^-'^  '"'t  I'™" 
amended,  or  otherwise  dealt  wih  in  Lh  mannoJ  "ll"''^"'''^' «' 
tenns  as  tlio  Court  or  Judge  shall  thinkfit"?«r  ''^'""  '"^^^ 

io|Ji:nS^i.^?ni!;?t^Su?t^S:  »r""^'^  ^^^^-^  ^ 

rule  <?).  Under  the  above  rule  when  sCf  .S"  '^f'"  ^^^''^  "^^ 
been  irregularly  applied  for  and  lervo(l  but  h  ^^  ,  '""''""  ^'«» 
not  injured  by  the  irrogularitv  thn  Pn nvf  ]■  P''/^?' "  "'^'^'1  ^™s 
larity  and  heard  the  mSn  r/ '  disregarded  la,  i,re.u. 


In  what  cases 


Where  a  pre 
vious  neces- 
sary proceed- 
ing has  been 
omitted. 


Where  the 
proceeding  is 
too  soon  or 
too  late. 


Where  it  is 
informal,  or 
not  taken  in 
the  manner 
prescribed. 


Setting  aside  Proceeditiqs.1~Tho  nartimlnv  ,.n  .n„   •        i  •  , 
coedings  are  usually  set  aide  For SS'iitv  ^^ rl  "\'-\'^  I'™" 
courso  of  this  work-  wo  slnll  hZr.  ^^''"'"'""y  f^  noticed  m  the 

and  attempt  to  dedu^eVrotlt  Jft^STiS^ ""  ''  ^ 

■  hi^^s;;:^s^sS:  ^^^  drf  r  ^  ^^^  ^•^-'"^. 

Thus,  if  theplaintiffproccSt olr  illitL.ff  ]  -^  ^"•'  "■'■^o>'l^'ntv 
notice  of  triil  to  the  ifoT^nt     Ee  wet  V^i^^^^^^^  "-''^' 

set  aside,  and  a  new  trial  grai  todr.1  Wl,  ,i  I'^'^l^ti't)  may  bo 
quired  an  affidavit  to  be  fil?d  fSo ie  ;ui^v 'm  ?  ^  ^'"'^  '^''^"^'-'  '''- 
actions  were  commenced  on  one  aZlav  ^^"n,  t^'^'^'l',  '''f^  ''"^'^ 
dants  in  the  several  actions,  l^^^laf  of  a\eptS^^  "^  ''^'^:^"- 
each,  It  was  held,  that  the  affidavit  ^-.^  S  i'  ''^^avit  M-aiust 
ceodings  were  set  aside  (")  detective,  and  all  thopro- 

pointed  for  it  by  the  ,  iSo  o    il.'n  P      i^T  ^"'^"'''^  ^^"^  t"»^'  "l- 

frregularity.     l4r  iasS;c^if  1  d  1^^?'  '*"^''^,^'^  ^°*  "'^"'^  i' 

delivering^  defence  be    le  the  tSfoil^^^^^^^^^^        ^'^  ^''^^''""^  iu 
the  ju.lgment  may  be  set  aside  f)      So  S^^I^S  one  fuis  exj.lred, 

before  the  expiration  ot    heli S  linked  to  r*^^"'^-"*  ^'  ''^^'^^ 
set  aside  for  irregularity  (.•).  ^  *°'  ''^^'"f^'  '^'  i*  "i^'v  bo 

If  any  necessary  proceeding  bo  infomnl    nv  r.,.*-  ^  i 
manner  prescribed  by  the  nracHconftW''  T  v"°*  ^'^''"^^^  '"  tho 
for  irreg^ularity.     T^us  iirsome  cases    if  T'l"    T^  '^'^  '''  ''^'^'° 
improperly  tested  (y).  or  be  made  re  m-n'.l.ln  ■  o^ execution  bo 

directed,  or  if  there  be  any  Si  maS^^^  °^'  l^^'  '"i^- 

asi.Io  for  irregularity,  and  ho  defend  a  ',^f  or  1  ?A  '^  i?'^>'  ''^' «"' 
or  the  goods  seized  uAdoi  tl  rwift  or  tl  o  T  l ™'^  *".'^';  discharso.l, 
to  b^eretuw  to  the  defentnras  l^^^l:^^:^^^^^^-' 


(p)  Dawson  v.  Jiccmii,  22  Ch    T) 
604,50!(;.32L.J..  Ch.oor 
{'/)  Jliiiif.    V.  Austin    (C.    A 1     0 

p.;)!U;  OIL.  J.,  Q.  Ij.  45,-;. 
(»;)   Daicsun  v.  Jiccnoii,  supra. 

i^SiT!RS52:-'''^^'"'^^''^*- 


57W  G^oo(/ifi;(  q.  t.  v.  iV,vv/,  I  T.  1?. 
(")  See  ante,  p.  2G(3. 


Setting  aside  rrocccdimjs  for  Irregularity. 

And,  lastly,  if  any  proccc.linss  aro  tukei^  ^-Inch  arc  not  warranted 
bvthe  parti  ■liar  cir,mmstancc-s  of  the  case,  accor.lniK  t»  the  inac 

■  VfV,o  Cniivt  or  lor  which  thoro  is  no  foiuulation,— a^,  wliuio 
Sit  foVwantof  a  imcnt  of  claim  is  ^ig-d  after  do  once 
•\  Wed  or  where  the  writ  of  execution  is  not  warranted  bj  the 

•Sgmel^rtio  like  the  proceedings  may  be  set  aside  tor  irregu- 

'"? in-oceeding  taken  contrary  to  good  faith  is  not  an  irrcgu- 
^^.ay  notic.l,«,.e.  p.  444,  by  0...  XX^    .  1,  non-com 


,1  ance  with  any  of  the  rufos  does  not  render  the  proceedings  ni 
t  V  lotion  void,  unless  the  Court  or  a  Judge  so  directs.  _ 
'"  t  S  She  It  to  define  the  distinction  between  an  "TCg"  an  5 
11  IS  \"  "        „.;  ,-1      i:„™  „,1,^,^fr.,^  ia  tliiif  iirescribed  bv 
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Chap.  XLII. 

Whore  it  is 
not  warranted, 
by  the  other 
proccertings 
in  the  caae. 

Prooeeding 
against  good 
faith. 

Distinction 
between  an 
irregularity 
and  a  nullity. 


1T^^^ 

1 

I      1 


it  to  uenne  ino  uir-Liiiv.i-iuii  ..v,.. ..-...-  —        r,  . 

nJa  nullity.    Where  the  proceeding  adopted  is  that  prescribed  b> 
I  m-Sicc  o«  the  Court,  ind  the  error  is  merely  m  the  manner  ot 
ki  It  such  an  error  is  an  irregularity  and  "^^y  be  waiv  d  by 

l"md  of  the  insufficiency  of  the  notice  of  trial,  it  was  held  that 

the  order  was  not  a  nulhty  (j/). 
no  may  talcs  Advantage  o/.]-In  general,  it  is  only  the  opposite  Who  may  tuke 
. ,  nv  his  renrcsentatives,  or  those  claiming  under  him,  that  can 

FSXlTtaToH  ot  egularity,  and  strangers  to  the  proceedmgs 
,:  f  In  so  f/.^      A  defendant  is  not,  it  seems,  disquahfiedby  wa?* 

'f   lit  li' a  netitioTrn  bankruptcy  hav^       issued  against  him 

and  judgment  are  unimpeached  ())• 

WUMn  wkat  Tine  '  V^^^ca^/o.  m^.J^^e  ,nW^  SShotpV 

laritij  tuaived.-\-'By  Ord.  LXX.  r.  2,  "No  application  to  &et  asiao  ^^^.^^^  ^^^^^^ 

'  made. 


''    :  It 


'I 


{(i)  See  Smith  v.  Clarke,  2  Dowl. 
218 

(4^  See  Smith  v.  Samb/s,  5  N.  & 
M.CO:  liobertsy.  Spur,  3  Dowl.  rwl: 
Hniisoii  V.  ShavkMo>u\  Dowl.  48. 

{A  See  Sluirpc  v.  Johnson,  ^  Biiig. 
N.C.  24();  2  Sc.  405;  4  Dowl.  324. 
AndsceCh.  XLIV. 

ill)  Dickenson  v.    J:m:  7  Q     "• 

307,  n. 
(,)  Ante,  11.  281. 


(/•)  Tost,  Ch.LXXXIV. 

(g)  Orgill  V.  Bell,  1  Ex.  4CG.  The 
Act  under  which  an  action  was  tried 
under  a  writ  of  trial  is  now  repealed. 

(/()  Sec  cases,  post,  Ch.  CXIV.,  as 
to  a  warrant  of  attonioy.  And  seo 
ante,  p.  241,  as  to  applying  to  set 
aside  proceedings  on  the  ground  ol 
no  service  of  writ.  .  _  . 
[^i)  See  post.  ell.  LXXI\. 


-rm : 


t  ■ 


J 
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Irregularity  and  Non-compliance. 


-^"^^-       f  "J"  proceeding  for  irregularity  shall  bo  allowed  unless  made  x^-'tv 
reasonable  time,  nor  if  the  nartv  annlv1•no.r/.^  l^no  +„i  '"'''"^^  ttia 
step  after  knowledge  of  tL^hie^xS  J^^(  f^  'iSs'S  V  ''''^ 

Sl|fi^:^S;2n,  a^JSrS'?^^  ?^  tSe'SiS^'^f  til  ^^  "^ 
apply  to  a  master  at  chambers,  the  applicS  shoj ll  ^  ''"  ' 
accordmgly;  for  if,  as  we  shall  present'^y  see  a  reas^.'b  .'^^'^^ 
were  to  elapse  by  waiting  till  the  sittingsf  the  Courrwou  ,1  rd  " 
the  apphcation  (o  .  Whore  proceedings  are  taken  against™  ,]  t  >. 
an  apphcation  to  set  them  aside  mus^t  be  made  promp  fef  '''?'' 
nlx.ve^rule_does  not  apply  to  setting  aside  a  friv'olouftV^ii/t 

What  is  a  reasonable  time  within  which  the  application  tn  .., 
aside  proceedings  should  bo  made,  is  considered,  in  each  Ztl,- 
^^  case,  m  the  different  Chapters  throughout  this  woik         ^  '^""^'^'' 

irregularity  by  .i,„  Vf  •  P'^'J^' ^mplammg  of  an  irregularity  tako  a  fresh  strn  in 
takSg  fresh  ^  t^'''  ^^\'°^  after  knowledge  of  it,  ho  cannot  apply  to  set  a^il  t)^" 
rregiilar  proceeding,  or  otherwise  tako  advantage  of  it  M  The  J 
la  Sv^^n  «.'""%  ''!■  appearance,  the  defendant  waives  ai^^  i™" 
la  ity  in  the  writ  ot  summons  or  the  indorsement  on  it  f "  C 
by  delivering  a  defence,  the  defendant  waives  an  niUul  (.Jtv^; 
tho  statement  of  chum  (0,  but  where  a  defendant,  alt«  i'  ■;  ! 
applied  to  a  Judge  in  vacation,  within  due  time  and  a  a  ton  ? 
manner,  to  set  aside  the  declaration  for  irregularity,  wa  r  S 
an  order  and  to  save  a  judgment,  delivered  a  plea  undS  ,,1,? 
it  was  held  he  might  afterwards  apply  to  tho  Coiirt  in  t  In  fn  ' 

term  to  set  aside  the  proceedings(,0      AririeSirit    i,^^^    7^^^ 
0   trial  or  inquiry,  oz- iii  the  timf  Li  place  ot  elctutSg '  t^^  Zm 
be  wan^d  in  general  by  the  defendant  attending  and  defe  din°  1 
the  trial  or  inquiry  (x)     In  general,  applying  to  set  asidr,  Se.l 
lugs  on  the  ground  of  a  certain  irregularity,  is  a  w  li vor  o    nn ' 
other  irregularity  then  known  to  exist^y).     fc  "ous  otheVL5!inS 


What  a  rea- 
sonable time. 

Waiver  of 


steps 


(/O  Per  Parke,  B.,  C/ial/cclei/  v. 
Carter,  4  Dowl.  480  :  Daiies  v.  *//«■- 
loci;  7  Dowl.  530. 

(/)  The  former  rule,  E.  13.5,  11.  T. 
1853,  is  iu  the  same  words. 

(;;/)  rriinroftc  v.  liodddni,  2  Dowl 
350;  2  C.  &  M.   468;  4  Tyr.  370- 
Fife  v.  Brnvre,  4  Dowl.  329  ;  Fownes 
v.  Htokes,^  Dowl.  125:  Grcuxshield 
V.  Fritchard,  8  M.  k  W.  148 :  It.  v. 
Iiurr/es8,  8  A.  &  E.  275 :   IFanic  v. 
lladdon,   4    Dowl.    9GU :    Davies    v. 
Wntkins,    2    Dowl.,    N.     S.     930: 
Claridgc    v.  M'Kenzie,  5  M.  &  G 
251;  12L.  J.,  C.  P.  131. 
{ii)   Wecdon  v.   Garcia, 

N.  S.  68.    See  Alcock   v. 

2  B.  0.  313,  wlicre  tho  applicatlou 
w.as  made  by  the  assignees  of  a  bank- 
rupt. 
X'j)  Post,  p.  447. 

(/;)  fiatiudcrs  v.  Jo»es,  3  D.  &  L. 
770. 

(y)  Uuih  V.  Siirridfje,  4  D.  &  L.  ,  „,  ^„,„ 

642  ;  16  L.  J.,  Q.  B.  103  :   Wright  v.       Ami  see  R 


g™f^^;'.4D.&L.226:  loL.J,, 


00  See  E  135,  H.  T.  1853,  supr, 
^ufl  see   Co/ui  v.  Dueis,   1  H.  11 


2  Dowl., 

SiiMife, 


80:  Fof/urs  v.  Maphbach;   Id    lou. 

MrowiwM    inidborc,  1  M.&  G.  276  ' 

(.v)  Midckem  v.  Ihcrk.,  53  L.  J, 

2M-  J{.  V.  Jlare,  1  Stra.  15,-, :  S/uk 
V  JA;,w„,8D.&E.450:  yj.™  v 
'Snrlock,  ,  Dowl.  530:  f/ud/.rl,'/  v 
Carter,  4  Dowl  480.  See  Icdirid- 
V.  Fraiiffiia//,  1  Monro,  201) 

N.^C.SOl''''"'"  "'■  "''"'"""' iO»^S; 

(a)  Tori/  V.  Stereii.i,  0  Dowl.  27^ 

And  see  11  oadvock  v.  Kiu„,  \  j£  i, 

7yn  ■*l-  ^^''^'''"'*  ^-  ^'"•'■''^"■.  1  Dowl. 
719:  Coxier  v.  Burke,  5  East,  .101: 
l^loman  v.  Gregory,  I  D.  &  E  isi 
bee  per  Cur.,  5  East,  462, 

V)  Fxp.  Yea f man,  W.  N.  18S0, 
191.     See  post,  Oh,  LVII. 
( V)  Thorpe  v.  JVwr,  2  B.  &  A.  373, 


ke 


e  V.  Davis,  4  Jur.  39.5, 


Waiver  of  Irregular ittj. 

of  a  waiver  of  an  irregularity,  by  taking  a  fresh  step  in  tlio  action, 
,iill  be  found  noticed  throughout  this  work.  ^.       .  ^  ■ 

An  irreguhirity  may  bo  also  waived  by  other  means  than  taking 
0  fresh  step  in  the  action.  Thus,  an  undertaking  hy  a  solicitor  to 
appear,  waives  an  irregularity  in  the  writ  or  in  tho  copy  or 
livicefz).  In  general,  a  defendant's  asking  tor  timo  to  pay  tho 
rlpbt  &c.  does  not  of  itself  waive  an  irregularity  in  the  plamtift  s 
inVt  'nrocceding  (a).  It  has  been  held  that  tho  non-indorsoment  of 
an  order  with  the  notice  required  by  Ord.  XLL  r.  5,  was  not  waived 
bv  a  summons  for  timo  to  tile  affidavits  (;.)•      ,     .^  ,11 

In  ceneral,  a  party  cannot  waive  an  irregularity,  unless  lie  has 
knowledge  of  it  (c).  It  seems  that  a  party  is  bound  to  take  advan- 
hTc  of  an  irregularity  within  a  rcasonabh^  time  after  he  has  iiieans 
of'knowing  it  {d).  An  irregularity  is  not  waived  by  agreeing  to 
tovras,  whe°o  tho  party  is  under  a  misapprehension  occasioned  by 
the  mistake  of  a  Judge  in  point  of  law  {<'). 

What  has  been  here  said  as  to  tho  time  of  making  tho  application 
tn  set  aside  proceedings  for  irregularity,  must  bo  understood  only 
of  proceedings  which  are  merely  irr,;!i>dar ;  for  .f  a  proceeding  bo 
completely  derective  and  void,  or,  in  other  wohIs,  a  nuhfy,  the 
IcSt  is  not  waived  by  any  delay  of  the  opposite  party  / ).  J^eo 
the  in'itances  as  to  what  may  bo  deemed  a  nulhty,  ante,  p.  44 y.  And 
It  mav  be  observed,  as  a  general  rule,  that  waiver  consists  in  doing 
somcthin-  after  an  irregularity  committed,  where  tho  irregularity 
iiii^ht  have  been  corrected  before  such  act  done  (y). 

If  there  be  any  peculiar  circumstances  to  excuse  tho  lateness  ot 
tho  application,  they  must  bo  clearly  established  by  the  party 
iiirolvin"'(/0.  Whore  tho  application  was  mado  to  tho  Court,  and 
the  excuse  for  delay  was  a  previous  application  at  chambers,  it  was 
held  that  the  fact  of  such  previous  application  having  been  mado 
«houhl  bo  stated  in  tho  affidavit  in  support  of  tho  motion  to  tho 
Court  li).  Delay  occasioned  by  changing  tho  sobcitor  has  been 
hckl  insufficient  (/O.  So  has  the  illness  of  a  party  whose  affidavit 
T\-as  necessary  to  support  tho  application  (/). 


447 

Chap.  XLII. 


Waiver  by 
other  meaus. 


Xo  waiver 
unless  with 
knowledge  of 
irregularity. 


Xo  waiver 
where  pro- 
ceeding a 
nullity. 


Excuse  for  not 
applying  in 
timo. 


(■)  See  yf«o«.,l Chit.  129:  Ilompaij 
K.  Juiwhig,  2  Chit.  236:  I-ourii  \. 
Clarke,  Id.  210 :  Coates  v.  Saudy,  9 

Dowl.  381.  ,   „„    o      7, 

(«)  A>io».,  1  Dowl.  23.  Sec  Urturs 
V.  Kiiii/ht,  1  Biiig.  132 :  Jloiidni/  v. 
Sear,  W^nco,  122. 

{«)  Jliimpdm  v.  IJ'cdlis  (C.  A.),  20 
Ch.  D.  743.  .     ^  ^  , 

(f)  Per  liaylo/,  J.,  lu  Cox  v.  liil- 
hell,  2  Dowl.  47.  Sec  Andcrdon  v. 
Emi  of  Stirling  or  Alexander,  2 
Dowl.  267:  Herbert  v.  Barley,  4 
Dowl.  720.  „^     ,   _. 

M)  Esdaile  v.  Davis,  6  Dowl.  46j  : 
Tarkr  v.  French,  5  N.  &  M.  058. 

(()  Wlialleii  V.  Harnett,  1  Dowl. 
607  •  3  Tyr.  239.  And  see  Woodcock 
v.KiUei/,  1  M.  &-W.  41;  4  Dowl. 
"30. 

'  (f)  See  Mortimer   v.  B^gott,  2 
Dowl.    616:  Tar/lor    v.   Phxllips,    3 


East,  156  :  Osborne  v.  Taylor,  1  Chit. 
Rep.  400:  Anon.,  2  Id.  237  :  Garrett 
v.  Hooper,  1  Dowl.  28:  Roberts  v. 
Snnrr,  3  Dowl.  551.  See  Moore  v. 
Stockivell,  0  B.  &  C.  70 ;  9  D.  A:  I?. 
124  :  Cocks  V.  Edwards,  2  Dowl.,  N. 
S.  55  :  Graham  v.  Inakb  ',  5  D.  &  L. 
737. 

(1/)  Per  Shepherd,  arg.,  Stcvcnaon 
V.  j)anrers,  2  B.&1\  HO. 

(/()  See  Anderdon  v.  Alexander,  2 
Dowl.  207 :  Herbert  v.  Barley,  4 
Dowl.  720  :  Orton  v.  France,  4  Dowl. 
698  :  Esdaile  v.  Bavis,  0  Dowl.  465. 

(i)  Sagars  v.  Concancn,  5  M.  &  W. 
30;  7  Dowl.  391,  nom.  Shugars  v. 
Concannou.  See  Gorcn  v.  I'ute,  7 
M.  &  W.  142. 

(/.)  Golding  v.  Scarborough,  2  H. 
&  W=  94. 
(0  brton  v.  France,  4  Dowl.  598. 
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F 

ItWi''      '^ 

, 

|||i,      ;] 

II 

11  ik 

Part  V. 


The  applica- 
tion, &c. 

Affidavit  for. 


Form  of  appli- 
cation  should 
go  to  root  of 
irregularity. 

Should  cor- 
rectly state  the 
irregularity. 


Should  be  for 
a  stay  of  pro- 
ceedings. 

Asking  for 
costs. 

Terms  imposed 
of  bringing  no 
action,  &o. 


Irregularity  and  Non-compliance. 

Except  iu  cases  where  the  irregularity  annears  on  tl,A  t.n     .  n 
proceedings,  the  application  must   be  sSted  bv  an  nfi"    "'" 
showing  the  irregularity  complained  of  ( J  ami   f  tho^Vr;      '":'*' 
afflK^'^or"^''  '''^^\''  -^tproceiJiuh    beaimSS? 

affidavit  to  set  aside  proceedLgi'ortho  ground  ot&ny- ,  '^?'  '" 
having  been  served  with  process,  slio^l! Sw  tha  o  S?"  ""' 
the  application  IS  tlio  defendant  in  the  action  and  that  u,""'""^' 
never  came  to  his  knowledge  or  nossossirn  n  Tl.!  n  ,  "'"^'•'^^ 
not  swear  to  merits  (p) ;  but  Tt  irSsabln  thnf  f  \"''K^\''  '"^«'' 
^v'here  the  applicatioii^4\o  set  L  le  a ^uf^LiJ^^        it'^i!"'  t^ 

^^^^  - '-''  ^'^  -^-^«  ^^  "^^^SZ 

iri^lSytSpied  of  TkelS^TIT^^"^"*  ""^  ™°^  "^  "- 

isS:s:n(:t"thS:\i;s;js^  ^^^r^"^^^ 

.vrit  served,  ani  perCHn  the  S^^^^^^^^^ 
form  given  by  tho^tatutl,  and  fhe  appl    at  L  w"s^ L^  J"^ 

copy  It  was  held  to  be  erroneous;  the  mot  on  oT^'ht  to  V  "^1  *''" 
toset  aside  the  service,  or  the  covyln^^vxU^oft^!:^,}^^^''^''''' 

The  summons  will  be  no  stay  of  proceedines  until  if  iu  a- 


Oh)  See  Chit.  Forms. 

(n)  Classeij  v.  Brayton,  8  Dowl. 
184. 

(o)  See  ante,  p.  264.  And  see 
Emerson  v.  lirotvn,  8  Sc.  N.  R.  219  • 
Stevenson  v.  Thome,  13  M.  &  W.  149" 

(p)   Williams  v.  Williams,  2  C.  m" 
&  B.  473 :  Claridge  v.  AVKenzic,  VI 
J--  J-.  C.  P.  131;  5  M.  &G.  251; 
2  Dowl.  N.  S.  898. 
(«?)  Ante,  p.  267. 

{>•)  Edivards  v.  Danks,  4  Dowl.  357 ; 
Ilfisktr  V.  Jurmainc,  I  (J.  &  JVI  408  • 
Hardwivke  v.  Wardle,  4  D.  &L.  739: 


rart'^;^^^  V.  7?(.e/.-^,  3  D.  &  L.  3n3. 

W.  bOo :  Crow  v.  /V,7(/,  8  Dowl  "31  ■ 

Aenne;/  v.  Bishop,  9  Id.  57 

T^T^^)  ,^,?.''  '^I;''''''  V.  7Jr/«'6o«,  2  Dowl. 

1  fee.  N.  R.  415;  1  M.  &  {}  4"(i  • 
i'l'<ipman  v.  m-cke,  3  D.  Jc  L.  Sox"  ' 
icV.7  The  fomer  rule,  R.  130,  H.T. 
looJ,  was  m  the  same  words. 

{y)  Post,  Ch.  CXXITI. 

(')  Id. 


Costa  of  Application  to  Stt  Aside. 
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rocoo(lins'.s^,hp,i 

'tor  at  chambois 

to  aiipeul  iis  i„ 

a  tho  face  of  tin. 
by  an  atlidiivit, 
tho  irresuluritv 
>  aimoxed  to  tlio 
itorj-ju(lu.,nr.,|f^ 
nod  (;/).  So,  an 
10  dofeiuliint  not 
10  party  makii^- 
that  th(!  proces. 

0  aflidavit  iieo-l 
t  should  do  sii 
•d  it  i,e  doubtful 
total  I'aihueof 

01'  root  of  the 
B  of  tho  writ  Lu 

1  should  bo  to 

'gularity  which 
tho  copy  of  tho 
:  being  in  thu 
;o  set  aside  tho 
t  to  have  been 

or  to  have  set 
(a). 

ide  to  set  asiilo 
ntended  to  bo 

or  notice  of 

it  is  disposed 
k  for  tho  costs, 
3  other  hand, 

be  dischargoil 

;  briugiug  an 


p,  265.    Wlioro  an  order  is  mado  at  the  instance  of  tho  defendant    Cuap.  XLII. 
to  sot  aside  "  tho  judgment  and  execution  without  costs,  no  a<;tion 
to  bo  brought,"  tho  defendant  cannot,  after  ho  lias  served  tho 
order,  apply  to  set  aside  so  much  of  it  as  directs  that  no  action 
shall  bo  brought  (a). 

C'ists,'] — Tho  costs  of  the  application  aro  in  the  discretion  of  tho  Costs, 
master  (&)■  ^ 

15\-  Uni.  LXX.  r.  4,  "When  a  summons  is  taken  out  to  set  aside 
any'  process  or  proceeding  for  irregularity  with  costs,  iind  tho 
summons  is  dismissed  generally  without  any  special  direction  as  to 
costs,  it  is  to  bo  understood  as  dismissed  with  costs  "  (c).  In  setting 
aside  a  judgment  and  execution  for  irregularity,  unless  a  good 
case  for  damages  bo  shown,  tho  application  will  not  bo  granted 
with  costs,  if  tho  defendant  will  not  consent  to  tho  terms  of  bringing 
no  action  {d).  In  tho  case  of  an  order  to  sot  aside  proceedings,  a 
Master  at  chambers  may  give  costs  (e),  and  his  discretionary  power 
is  exercised,  in  general,  in  the  same  way  as  if  tho  case  was  before 
the  Court.  If  he  refuses  to  give  costs,  the  successful  party  cannot 
afterwards  apply  to  tho  Court  for  them  (/). 

As  to  the  mode  of  enforcing  the  payment  of  costs,  ordered  to  bo  Romwly,  &c. 
paid  by  a  Master  or  Judge's  order,  by  execution,  see  C/i.  CXXIII.  ((/).  ^"i'  <'-o^^^' 
If  the  application  bo  by  one  of  several  defendants,  the  costs  must 
bo  paid  to  him,  and  not  to  any  other  defendant  (/t).  Tho  costs  of 
an  application  to  set  aside  a  judgment  and  execution  for  irrogu- 
larit}',  which  was  granted  without  costs,  cannot  be  recovered  by 
way  of  aggravation  of  damages,  in  an  action  of  trespass  for  seizing 
goods  under  colour  of  such  judgment  and  execution  (/). 

Stan  of  Proceedings.'] — As  to  the  effect  of  a  summons  in  staying  Stay  of  pro- 
the  proceedings  until  it  is  disposed  of,  see  post,  Ch.  CXXIII.  {k) ;  and  ceedings. 
as  to  the  time  allowed  for  taking  the  next  step  after  the  summons 
is  disposed  of,  see  Id. 

Confessing  the  Irregularity,  cDc] — If  the  party  who  has  committed  Confessing 
the  ii'regularity  be  satisfied  that  he  has  no  sufficient  cause  to  show  irregularity, 
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*fc.xwii,  Oct'  uiaVy 

((?)  Pearce  v.  Chnplin,  10  Jur.  9C6, 

274;  2  M.  &  Sc.  119;  9  Bing.  104. 

Q.B. 

(//)  See   post,   Chs.    LXVII.   and 

And  see  Head  v.  Lve,  2  B.  &  A.  415  ; 

1  Dowl.  52:  Spicer  v.  Todd,  1  Dowl. 

CXXIII. :  aud  as  to  tho  costs  of  an 

306. 

D.  &  L.  SoS. 

aiiplication  to  the  Court  or  a  judge. 

(J')  Darei/  v.  Browii,  1  Sc.  384. 

'"',  1  Biufr.  65. 

'nu,ii  V.  Uetibti,  1  Chit.  Rep.  13C : 

((/)    Wenham  v.  Uowiies,  6  N.  &  M. 

!/to)i,   ,-)  iM.  i: 

lIiiiigM  V.  Tdi-kiii,  1  Bing.  C5 ;   7 

244. 

(/,  8  Dowl.  231 ; 

Moore,  359  ;    Edwards  v.  Jjanks,  4 

(/()  Showier   v.  Sto/ces,    2   D.    & 

d.  57. 

Dowl.  ,357:   Smith  v.  Vlarhr,  Id.: 

L.  2. 

iwson,  2  Dowl. 

liu  V.  Sheriff  nf  Middlesex,  2  Dowl. 

(i)  Loton  V.  Derereiij-,  1  L.  J.,  Q. 

.  Wliltecliwch, 

6:  Jevts  V.  11(11/,  1  So.  N.  11.  3'j9: 

B.  103 ;  3  B.  &  Ad.  343 ;  JYitehtl  v. 

M.  &  (}.  42(i: 

Re  Morrisuii,  8  Dowl.  94. 

Bovei/,  1  C.  &  M.  775  :  UoUuway  v. 

0.  k  L.  35.1 

((•)  Tho  former  rule,  E.  137,  H.  T. 

T:mier,  6  Q.  B.  928. 

,  B.  13G,  H.  T. 

1853,  was  in  the  same  words. 

{k)  Brineow  v.  Beclu-tt,  4  M.  &  R. 

words. 

{d)  Ante,  p.  265. 

100 :  Halton  v.  Stuckinq,  2  C.  &  J.  60 ; 

II. 

(c)  SeeiVotd.i'ri.seo^v.ifoc,  tDowI. 

2  Tyr.  165  ;  1  Dowl.  296. 

C.A.P.— VOL.  I. 
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Taet  V. 


Irregularity  and  Non-compliance. 

against  the  summons,  ho  may  save  somo  expense  by  sorvin,^  the 
oppowito  inirty  witli  a  notuv,  acknowledging,'  the  delect,  d.siiin-.' 
hnii  not  to  proceed  with  the  application  and  ollering  to  remedy  tlio 
defect  and  pay  the  costs  already  incurred ;  or,  if  ho  peiceive  tlio 
defect  before  the  other  party  ha.s  moved  in  the  matter  to  set  asido 
the  proceedings,  ho  may  prevent  all  expense  by  a  similar  imticcC 
A8  to  the  plaintiff  waiving  a  j'-dgmcnt  by  default  when  he  liud.s 
he  has  irregularly  signed  it,  see  ante,  p.  2G5  (/). 


(/)  See  ITarffrare  v.  ITohhn,  3  Dowl.  170:  Clarke  v.  Crock  ford.  Id    CO.V 
Itobinmn  v.  Utoddart,  5  Dowl.  2C6.  ./      .     '•  "'o . 
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CHAPTER  XLin. 


EVIDENCE    GENERALLY. 


It  does  not  fall  within  the  province  of  the  present  Work  to  enter  Chap.  XLIII. 

into  any  discussion  of  the  rules  of  evidence.     It  is  proposed  in  the  — ■ • 

present  Part  to  discuss  the  moans  by  which  evidence  is  brought  ^''"'"'''*l-  „ 
before  the  Courts  and  the  practice  relating  to  those  means.     _  oDs,cr\atio  . 

'l\iQ  Judicature  Act,  1873,  s.  20,  provides  that  "Nothing  in  this  -N-Qt  nffcctoil 
Act  or  in  the  iirst  schedule  horo.o,  or  in  any  Rules  of  Court  to  bo  by  Judicature 
made  under  this  Act,  save  as  far  as  relates  to  the  power  of  the  Acts. 
Court  for  special  reasons  to  allow  depositions  or  affidavits  t(i  be 
roiiil,  sliall  affect  the  mnde  of  giving  evidence  by  the  oral  examina- 
tion of  witnesses  in  trials  by  jury",^  or  the  rules  of  evidenco,'cr  the 
law  relating  to  jurymen  or  juries." 
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Taut  VI. 


Evidence  at 
trial  to  bo 
given  rinl  race, 
Bu))ject  to 
agreement  or 
special  order. 


Evidence  on 
motions,  Arc. 
by  affidavit. 

Eeadinfc  of 
evidence  in 
another  cause. 


Office  copies  to 
be  evidence. 


Use  of  evidence 
in  proceedings 
subsequent  to 
trial. 


Evidence  generally. 

Tho  niloa  rolatinp:  to  jnrioa  cnntainod  in  tho  Uulos  nf  TlJI.irv 
Tonu,  iS.Jli,  uro  vpivs.sly  o.\ccpto(l  I'roia  tho  gouoriil  ii'iicij  ,  ,■ 
those  rulus  by  tho  U.  <//' ,S.  (\,  lnt<;j  {App.  <).). 

By  n.  of  is.   C,  Or'd.  XXX I'll.  r.  1,  "In  tho  absonco  of  uny 
agreeniont  in  writing  botwoen  tlio  nolioitor.s  of  all  piutios,  iiml  sub", 
joct  to  thoso  nik'rt,  tho  witnossos  ut  tho  trial  of  uny  action  or  at  iim" 
assessniont  of  <Iaumgo8  .shall  bo  oxainiucd  (•/('(/  mvc  and  in  o'la.l, 
Court,  but  tho  Court  or  n  Judgo  may  at  any  tinio  for  .sulliciunt  rci/v,,,, 
order  tliat  any  particular  fact  or  facts  may  oo  proved  i)y  a///,/,,,/,' 
or  that  tho  (ij[)idartt  «J  luiy  ndtness  ni(i)/  hi-  ni"'  at  tho  hoariii;;'<)r  tri,ii' 
on  such  conditions  as  tho  Court  or  Judge  niuy  think  roaso'imbli.,  ,,,' 
that  any  witness  who.so  attendance  in  Cour'/)Ug]it  for  sonio  siiHi. 
ciont  cause  to  be  dispoiiso(l  with  bo  (■.'■a„u'nrd  htj  iiiti-noi/(it(,n,.i  nr 
otherwise  bol'oro  a  commissioner  or  examiner ;  provided  that,  wheio 
it  appears  to  the  Court  or  Judge  that  the  odier  party  hui„i  /i.i, 
desires  tho  production  of  a  witness  for  cross-examiiKttidii.  ami  tlmt 
such  witness  can  be  produced,  an  order  shall  not  bo  made  uutlio- 
rising  tho  evidence  of  such  witness  to  bo  given  by  affidavit." 

The  general  rule  as  laid  down  by  tlio  above  order  is  that  at  tL.- 
trial  of  an  action  the  evidence  must  be  given  vied  vocf,  ami  in  01,11, 
Court  (rt).  To  this  there  nre  two  exce])tions,  viz.  (1)  when  the 
parties  agree  that  tlie  ovidf,,">  shall  bo  taken  byalHdavit;  ami  •'' 
■when  tho  Judge  makes  a  special  order  admitting  ovidenco  bv  uIIn 
davit  or_  tho  examination  of  witnesses  before  an  examiner'(ji-  on 
commission  {<i).  The  first  of  these  exceptional  cases  is  treated  ui 
pout,  I'll.  LVI.     Tho  second  is  treated  of  2«'s<,  Vli.  LIV. 

On  motions,  petitions,  or  summonses,  evidence  may  bo  "iven  Lv 
affidavit.  S<t  Urd.  XXX  VU I.  r.  1,  pout,  p.  4o;5.  The  ndes  ai.ll 
practice  with  regard  to  affidavits  will  bo  found  past,  VI,.  XLIV 
{pant,  p.  4^3). 

By  Ord.  XXX VI f.  r.  3,  "An  order  to  read  evidence  taken  in 
another  cause  ormatter  shall  not  be  necessary,  but  such  evidenre 
may,  saving  all  just  exceptions,  be  read  on  >-x  parte  applications  bv 
leave  of  the  Court  or  a  Judge,  to  bo  obtained  at  tho  time  of  inakiii" 
any  such  aiiplicution,  and  iu  any  other  case  upon  the  jjurty  desirin'" 
to  use  such  evidence  giving  two  days'  previous  notice  to 'the  othir 
parties  of  his  intention  to  read  such  evidence." 

By  Ord.  XXXVII.  r.  4,  "Office  copies  of  all  writs,  reoon]^ 
pleadings  and  documents  filed  in  tho  High  Court  of  Justice  sliall 
bo  admissible  in  evidence  in  all  causes  and  matters  and  between  iiil 
persons  or  parties,  to  the  same  extent  as  the  original  would  Lr 
admissible." 

By  r.  25,  "All  evidence  taken  at  the  hearing  or  trial  of  any 
cause  or  matter  may  bo  used  in  any  s  '-sequent  proceedings  iu  tLo 
sanio  cause  or  matter." 


(a)  See  Warner  v.  Moms,  16  Ch.  D.  100;  50  L.  J.,  Ch.  28,  C.  A. 
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When  Evidence  taken  t//.]-By  R.  of  S,  C,    Ord.  XXX  VI 11.  r.  1,    Ckap.  XLIV. 
"  Upon  any  motion,  petition,  or  summons  cvidenco  may  bo  pi  von  ^ 
bv  atliduvit ;  but  tho  Court  or  a  Ju.lgo  may,  on  the  upplicatiou  of  ™^™° 
.I'th.r  mrtv    onlor  tho  attondanco  for  cro-ss-exammatiou  of   the  ^^^^^^i' 
Tiorsou  imiking  any  such  alhdavit.  ,-     ^      t    .       t    ^ 

Tho  Court  or  a  Judge  may  order  that  any  particular  fact  or  facts 
mav  bo  proved  by  affidavit,  or  that  tho  atlidavit  of  any  witness  inay 
bo  read  at  the  hearing  or  trial  of  an  action.  [See  (Jrd.  AAA  I  11. 
r  1  ante,  p.  452.)  Tho  parties  may  also  agree  to  the  eviderxco  at 
tiie  trial  being  taken  by  affidavit.     {See  post,  Ch.  L  VL) 


Title  of  the  Cowr^]— Affidavits  should  be  intituled  in  the  Cf)urt  Title  of  Court, 
and  Division  of  tho  Court  in  which  tu8  action  is  penditig  in  which 
thev  are  sworn  (a),  or  in  which  they  are  to  bo  used  (/.).    An  aflidavit 
of  debt  not  intituled  in  the  Court,  but  purporting  at  the  toot  ot  it  to 
have  been  sworn  before  "J.  Y.,  deputy  filazer    (c),  or  "at  tho 


la)  Mollinq  V.  Poland,  3  M.  &  S. 
157  ■  R.  V.  Itare.  13  East,  189:  Oshorn 
V.  Tatmn,  1  B.  &  V.  271.  See  Itolfe 
V.  liiirke,  12  Moore,  298 ;  4  Bins. 
101,  in  which  case  the  affidavit  was 
intituled  in  the ' '  Common  Place  "in- 
stead of  "  Common  Ph^na,"  and  was 
held  pood.  So  an  affidavit  intituled 
"  In  the  Exchequer,"  instead  of  "In 


the  Exchequer  of  Pleas,"  was  auffl- 
cieiit.  Hands  v.  Clements,  11  M.  & 
\V.  810. 

(4)  See  Oshnrn  v.  Tatum.  1  B.  & 
P.  271  :  U'if/den  v.  Jlirt,  1  Dowl., 
X.  S.  93  :  lie  Lord  Cardross,  5  M.  & 
W.  515:  ii'.  v.  Jlare,  13  East,  189. 

^e)  Bland  v.  DraAe,  1  Uliit.  Eep. 
loo. 
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Paht  VI. 


Affidavits  on 
Crown  Bidu. 


Title  of  cause 
or  matter. 


ITow  parties 
should  bo 
described. 


Kiii^'H  ■noiich  Omco,  Iiinor  Tcnii.lo,  Imforn  mo,  C.  T."  (r/),  w„,  i,,,],, 
Hiilliru'iit.    All  iilliduvit  .swuni  iiL'lurc  a  coniiui.ssioiHT  of  tlio  ( 'dm  t  l.iit 
not  intituled  in  it.  wa.s  hid.i  ko(k1, .is on  tho  fiico of  t lu,  alliduvit  or  In,, 
It  iii>iK.arod  that  ho  was  hucIi  fonnnissionor  M.    When  an  alliduvit , 
lit'ht  was8\vornm  Ireland,  boforo  a  couuiussionor  of  tho  C„„,„i,', 
1  loaH  and  hxchoiiiuT,  it  was  huld  taut  tho  title!  of  tho  Court  ■„, 
n..tl)o  i.rolixfd  to  tho  utlidavit  when  sworn,  but  that  tho  ulli,!,,! 
inijiM  bo  takou  botoroHuch  conniiissionor,  to  bo  uftorwardHintit,.!,, 
and  usod  in  oithor  of  tho  Courts  (/).     And  it  sooms  that  it  „n,-l ; 
luvvo  boon  used  m  titlier  Court  without  beinj,' previously  intitiihd  if 
It  appeared  by  tho  jurat  that  tho  person  before  whom  it  was  mv,!. 
was  a  foniiiiissioner  of  both  Courts  (ij).  '  ' 

liy  n.  r/  S  ('.,  Onl  LXVllL  r.  4,  "  Afilduvits  used  in  appljoa. 
hons  on  the  Crown  sido  of  tho  Queen's  Bench  Division  si  ,11  L 
intituloil  in  tho  Queen's  Bench  Division." 

TWe  <,/  Came  or  Matter. -[—By  Orel.  XXXVIII.  r.  2,  "Kr.rv 
aflidavit  shall  bo  intituled  m  tho  cause  or  matter  in  wliidi  it  in 
sworn  ;  but  in  every  case  in  which  there  arc  more  than  one  nhu,, 
tilt  or  dotondant,  it  shall  bo  suflieient  to  state  tho  full  name  of  tlm 
first  pjumtitt'  or  defendant  respectively,  and  that  there  are  oth,.r 
nlaintifls  or  detondants,  as  tho  case  may  bo ;  and  tho  costs  o.ruMe.utd 
by  any  uunocessary  prolixity  in  any  such  title  shall  bo  disallowed 
by  tho  taxing  ofhcer.  '  " 

If  there  bo  an  action  in  Court,  the  affidavit  in  support  of  or 
in  opposition  to  a  motion  respecting  it  must  also  Iw  intituled 
ui  l/u-  ctdioH.  Lvou  after  an  action  is  removed  by  certiorari  from 
an  interior  Court,  all  atlidavits  in  it  must  bo  intituled  in  the 
causo  (/,).  iormorly  it  was  necessary  to  sot  out  tho  full  ,uini..s  of 
all  tho  parties  (0,  .but  tho  above  rule  dispenses  with  the  nec,..sitv 
tor  this.  Iho  parties  should  bo  described  as  they  are  descril,,,!  in 
IKv^'w*^''^'      •^^"'''  tlio.Pliintitf  was  described  in  the  writ  as 

VV.  W.,  currying  on  business  under  tho  numo  or  stylo  of  W  T  '' 
it  was  hold  he  might  bo  so  described  in  the  title  of  the  uHldivit  i}] 
In  an  action  between  "  J.  S.  and  G.  J.  tho  elder,"  an  affidavit  was 
inti  u  ed  omitting  tho  words  "  tho  elder,"  the  Court  hel.l  it  rroporlv 
intituled,  as  G.  J.  meant  G.  J.  tho  elder  (/*,).     But  an  afliluvit 


(rf)  Howell  V.  mikiiis,  7  B.  &  C. 
78U.     See  llaiuls  v.  Chiiitnls,  11  M. 

&  w.  mtj;  1  D.  &L.  ;i7y. 

(r)    I'rqithurt  V.  Dak;  .'i  Dowl.  17. 

(/)  I'erse  v.  Jiroinii/i,/,  1  M.  &  W. 
362. 

(ff)   White  V,  Irving,  5  Dowl.  289. 

(//)  rrunks  V.  Wicks,  9  Dowl.  489. 

(i)  l-orts  V.  Diinicir,  7  T.  B.  (JCl : 
Bullman  v.  Callow,  1  Chit.  Kep.  727  : 
Audimon  v.  Baker,  3  Dowl.  I07! 
See  Uand  v.  Harms,  1  Marsh.  403; 
6  Taunt.  5:  Mackenzie  v.  Martin,  Id. 
280:  Cohen  v.  Williams,  8  Dowl.  418: 
Mdley^  v.  Reynoldx,  1,5  L.  J.,  Q.  B. 
1.52 :  Tomkins  v.  Geach,  b  Dowl.  509 : 
Doc  d.  Prymc  v.  Hoc,  8  Dowl.  340 : 
Loe  d.  Wctaford  v.  Hoe,  7  So.  172. 


(/!■)  See  lull  v.  lord  Cur:nii.  ,i  C 
B.  203:  Mniidcn  v.  The  Ihike  i,f 
Hniiiiiwwk,  4  C.  B.  321 ;  4  D.  &  L. 
807,  where  tho  word  "  sovei('i"n "' 
was  added  in  the  title  of  the  afliduvit 
and  it  was  held  iusufKcieut :  'lumi  v'. 
Siiiimoi/ds,  4  D.  &  L.  .582;  10  L' J 
Q.  B.  319,  B.  C.  :  lliObtelhwmk  v! 
the  Leeds  aud  Thirsk  M.  Co.,  15 
Jur.  101.5,  Ex.,  where  the  defcu- 
aant  s  name  was  changed  durinR  the 
pendency  of  the  action:  Urai/  v. 
Coombs,  10  C.  B.  72,  where  the  name 
m  the  title  was  incorrect,  but  idem 
sonans. 

U)   White  V.  Feltham,  3  C.  B.  6.58. 

(m)  Si>ialeto>i  v.  Johnson,  9  II.  & 
W.  67;  1  Dowl.,  N.  s.  m.  See 
iounff  V.  Young,  1  Dowl.,  N.  S.  865. 


r."  ('/).  was  h„i,i 

ol  tllO  ("(.lilt,  lint 

ullidiivitoi  jiiiut 
Jii  nil  ullidiivit  (f 

l)i'    tint    l'<,|lll||n|i 

tho  L'duit  incl 
Hit  tho  iillidiivit 
•wiinls  intituled, 

IH    tllllt   il  liil;,dit 

UHlj-iutitiiKd,  if 
)iii  it  AViifti  :,^,jm 

used  in  njiplicii. 
vision  shiUl  bo 


■.  r.  2,  "Kvory 
r  in  wliicli  it  in 

lum  Oiu;   ],iiiiii. 

ill  niiuu!  of  tjio 
thero  iiio  otlici' 
30Htso('casi(,iifd 
1  bo  disailuwed 

support  of  or 
10  bo  intitukd 
certionui  hum 
itituk'd  ill  tlio 
I  full  iianit/s  uf 
h  tho  nucfssity 
ro  ileseribfd  in 
in  tho  writ  as 
;vlo  of  W.  T.," 
:he  atlidavit  (/). 
n  allidavit  was 
lold  it  pniporly 
ut  uu  allidavit 


ord  Ckkoii.  q  C. 
;    The   Ihde  of 

sn ;  4  D.  &  L. 

rd  "sovi'rt'ign" 
[>of  Iheaflidiivit, 
fficieut :  hn/i/  v, 
...082;  IG  L.'J., 
Uibblitliu(ute  v. 
irsk  Ji.  C(i.,  15 
lore  the  defcu- 
•iigcd  during  the 
ction :  Ur<iii  v. 
where  the  iiamo 
arrect,  but  idem 

nm,  3  C.  D.  658. 
'o/i/isoii,  9  JI.  & 

owl.,  N.  S.  8C5. 


2'itle  of  Cause  or  Mutitr, 

iutiiulDil  "0.  Sliriinpton  c.  ^V;ll.  Cartm-  lliv  ihl,r,  siiod  ns  William 
Carter."  tho  cauno  hiduK  •♦•  i^hrimptoii  r.  Wni.  Cartor,  wa.s  hidd 
bad(").  Whoro  a  party  in  di'scrilmcl  in  tho  (Musn  by  ii  wronj?  nanio, 
be  sUoiild  bo  HO  doscriliod  in  tho  titlo  of  tiu'  allidavit  («)■  Wliero  ii 
defendant  (who  luid  not  apiioanMh  was  siumI  l.y  tho  initial  letter  of 
his  ehri^tian  nanus  it  wa.^  liohl,  that  ho  nii^'ht  intitulo  bis  allidavit 
with  hi.s  tdiri.-itian  nanio  in  full,  statin^,'  tiiat  bo  w  is  nuod  by  tbo 
initial  hdtor  of  his  ohristian  nanio  :  thus,  — Heiijamin  William  May, 
miod  as  "15.  W.  May"(/<).  Whoro  a  party  has  boon  sued  by  u 
^■rm"  iiamo,  or  l)y  initials,  and  an  ai)peaninci>  has  boon  ontorod  in 
hisri^'ht  uamo,  tho  allidavit  should  ho  intilulod  in  tho  dot'ondant'a 
ri'dit'iuimo  (7),  and  it  may  bo  statod  in  tho  titlo  by  what  nanio  tho 
defendant  was  sued,  thon;,'h  this  it  soonis  is  not  abscdutoly  noces- 
survlO-  '^''>"  obristian  names  must  bn  svritton  ut  length  («).  But 
nil  allidavit  in  an  action  in  which  tbo  dofondant  is  doscribod  by  the 
iiiitiiil  hdtor  of  bis  christian  name  only,  should,  iu  tho  titlo,  doscnbo 
him  liVHUoh  initial  lottor(0. 

In  an  action  against  two  dofondants,  an  allidavit,  it  Heoms,  mado 
bv  ono  of  tlioni  bcforo  statomont  of  claim  may  bo  intituled  as 
n'minst  him  only  («).  Thus,  it  sooms,  it  may  bo  intituled  "A.  v.  11" 
(tlo  dofondant  who  makes  tho  application  (ar)  ),  or  "  A.  i'.  15.  suod 
with  C."  (tho  other  dofondant)  (,//).      ,      „     .^,      ,        .         „     , 

Styling  tho  idaintilY  as  '  •  assigneo,  &c.,"  with(«nt  saying  ot  whom, 
WHS  formerly  hold  dofoctivo(3).  So  in  an  allidavit  "A.  i.-.  B., 
executor,  &c.,"  or  "administrator,  &c.,"  witlnmt  specifying  tho 
partv  of  whom  tho  dofondant  was  executor  or  administrator  («)•  l^ut 
iirobably  these  would  bo  held  sufflciout  under  tho  present  rule  (r.  2, 
siiiira).  In  a  cause  in  which  E.  A.  -was  suing  by  liia  next  f'mnd, 
an  allidavit  intituled  "  E.  A.  suing  by  her  next  friend,"  was  held 
sullici  "t  (i).  Describing  tho  plaintilf,  in  tho  title  of  tho  allidavit, 
as  "  Gent.,  ono,"  &c.,  be  not  being  a  solicitor,  does  not  vitiate  it; 
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CiiAP.XLTV. 


Where  aovcral 
dofendauttt. 


Where  pnrtiea 
Bue  in  II  litre 
droit,  SlC. 


Prochein  amy. 


"Gent.,  one,' 
&c. 


()i)  Shvimptnn  v.  Carttr,  3  Dowl. 
C48.  See  Iturthwick  v.  Itiivenncrojt, 
iufra;  Siiuitdnn  v.  Jolnisoii,  8ui)ra. 

(0)  Jlori/nrifk  v.  Jtiivcuscro//,  .5 
M.  &  W.  31  ;  7  Dowl.  :m.  .See 
Sirift  V.  Kiiii/lit,  .-)  M.  &  W.  GIH ;  7 
Dowl.  .')0;5 :  T/iorpc  v.  Jlcn/,;  1  !>o\vl. 
4ill;  Baldwin  v.  liaiurmdii,  Vi.  '). 
U.  152  :  21  L.  J.,  C.  V.  IGO. 

( w)  Jloi/f/non  V.  ^flly,  7  D.  &  L.  4 ; 
18  L.  J.,  Q.  B.  219 :  Si/iiirs  v.  I'ros.srr, 
15  M.  i:  W.  151 ;  1.0  L.  J.,  Ex.  199  : 
Joins  V.  Ehlridye,  iufra. 

{q)  Lomaxw  Kilj)iii,'mivA. 

(r)  Loina.r  v.  Kilpin,  10  M.  & 
W.  91 ;  16  L.  J.,  Ex.  23 :  Jnms  v. 
IMri'lqe,  1  Dowl.,  N.  S.  710;  4  Sc. 
N.  R.  '751 ;  4  M.  &  G.  206  :  llitnn  v. 
Ihiihim,  1  D.  .V:  L.  204.  See  Fuich  v. 
Vi,ckn\  2  Dowl.  383  ;  2  C.  &  M.  412  ; 
A(/„,s  V.  Rojur,  15  M.  &  W.  151: 
Franklin  v.  Ilmlt/kiiisnii,  3  D.  &  L. 
554;  15L.  J.,  Q'D.  132. 

(,A  Maxtfi-s  V.  Carter.  4  D^wl.  577. 

(/)  li.  V.  Sheriff  of  Sioni/,  8  Dowl. 


510.  See  Si/mcs  v.  Prosscr,  supra: 
Jloihnn  V.  Ma>i,  supra :  lliWert  v. 
J/'iV/f/w,  8  Dowl.  139. 

{a)  JJaiiil  V.  Jlarnc.i,  G  Tauut.  5 , 
1  Marsh.  403.  But  see  1  Chit.  Kep. 
727,  728,  n. 

(.(■)  J)iinil  V.  Barnes,  supra. 

{!/)  Mackenzie  v.  Martin,  G  Taunt. 
280. 

(:)  Steyner  v.  Cotfre/I,  3  Taunt. 
377:  n'rii/ht  v.  Ilnnf,  1  Dowl.  4.57: 
Jiwn.,  Id.  97  ;  I'/iillipK  V.  Jfnlehin- 
non,  3  Dowl.  23:  Coilei/  v.  Snitth, 
■I  Dowl.  477. 

{n)  Clark  v.  Martin,  3  Dowl.  222  : 
Fletcher  v.  Lechmere,  2  Dowl.,  N.  S. 
818;  h  M.  &  Gr.  2G5 :  Fnqler  v. 
Tivi/sdeu,  6  So.  .080.  See  Doe  d.  Jenks 
V.  hne,  2  Dowl.  55.  Iu  a  qui  tarn 
action,  it  was  considered  sufHoient  to 
intitule  the  ])leii  in  the  cause  without 
nddhig  qui  tain,  ice,  afior  plaintiff's 
name  :  Vale  v.  Beer,  7  East,  333. 

(id)  Abrahams  v.  Tattntun,  1  D.  & 
L.  319. 
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Pa-rt  VI. 

"Deceased." 
Alias. 

Sliould  appear 
wlio  jilaiuiitt' 
and  who  do- 
IVndant. 
t^everal 
actions. 


Where  no 
cause  in 
Court. 

Motion  re- 
sjiecting  war- 
rant of 
attorney. 
Certiorari,  &c. 
I'rocedeudo. 

Criminal 
information. 


Arbitration. 


Affidavita. 

such  description  may  be  rejected  as  surplusaee  (,n.     But  t.L 
'  .Iccoasec  "  was  added  to  the  puiintift's  name  iu  the  tS  ot  Th' 
allidavit  It  was  held  defective  {e).     An  affid'ivit  in  n  ,.1       i    }  '"® 
theplaintilf  '•  and  J.  Tilly,  otherwistj  Sav  ■'  Z^U^f  l"*''''"'^ 
the  plaintiit;  and  J.  Tilly^wa^heTd:^fffic/e!rt\V 

It  mu«t  clearly  appear  from  the  title  of  the  affidavit  whinh    f 
the  parties  are  plumtilfs  and  which  are  defendants  (<;)  '^  °^ 

A  motion  on  behalf  of  the  same  plaintili',  in  two  different  artin, 
upon  the  same  ground  of  application,   ^ay  L  maX  1 ' 
affidavi   intituled  n  both  actions  [h).    On  an^application  bT ^i.rtn 
set  aside  proceedings  in  the  original  action  and  in   the    .h-- 

a?«ons  (,r""^^'"'  ^'^  ^^^^^'^^"S^  -'Sl^*  ^°  intiJule? -n'th 

on IWS      aT^''-^\1  "''"'^°^-  ^""'•*'  ^"*  i"  ^^^  Buperi.K       t 
t7n  W  V"  T  •'  ''  *^''  ^'''^^  '^  "°^'i"S  ior  a  criminal  inf.r 

t  ou(y).     In  opposing  a  crinanal  information,  or  a  rule  ,       w  ." 

or  not  rS      tI  ^nff^H  '''r^' ''  ^P'^"""^  *°  ^"^^^^  them  in  a  c     . 
01  not(rJ.     Ihd  affidavits  in  support  of  an  annlication  fnr  ,.  ^ 

hibition  should  not  be  intituled  ii  any  causeZt  h   ?he  m .  uHf 

an  action  in  the  inlenor  Court  (.).     Where  a  submissi^to  •  ib  ,. 

tion  IS  made  a  rule  of  Court,  and  no  action  is  penS  thf   .«  /     >" 

in  support  of  an  application  to  set  aside  tKwSSflbi  an    i"? 

ment  for  not  performing  it,  need  not  be  intituled  wUh  the  inn^if 

the  parties  [t\  nor,  it  v^ould  seem,  should  affidavits  used  in  onn  ,d 

A.  15.  and  L.  U.      If  affidavits  used  m  a  rule  with  respect  to  a 


((/)  Beeres  v.  Cri»p.  6  M.  &  S.  274  • 
Mtchards  v.  Isaac,  2  Dowl.  710. 
(v)  Bldiid  V.  Lax,  lo  L.  J.,  Q.  B  1 
{J )  Cooper  V.   TUbj,  7  Jur.  679, 

(9)  //(?r)-M  V.  Griffith,  4  Dowl.  289; 

J.";^^  f";  ^'•''  •'  -'''"•''""•'^  V.  Isaac,  1 
C,  M.  &R.  i;Ui;  2  Dowl.  710. 

(A)  Ihirracky.Snvton,  IQ.  B.525' 
litt  V.  7;((?;i,v,  2  Dowl.  226. 

(i)  rovijck  V.  Cockerton,  7  Dowl. 
21.  See  Bosanquet  v.  Graham,  1 
Jur.  831,  Q,  B. 

«  ^IL^'"''/-^  ?;  ^'''"'*'  2  Dowl.,  N. 
n\  T  T  i^'^''  Ilargreaves  v.  JIai/cs, 
24  L.  J..  Q.  B.  281 ;  5  El.  &  Bl.  272 
where  Campbell,  C.  J.,  held  the 
addition  of  the  cause  was  mere 
surplusage. 

(/)  >S,„rir6y  V.  Woodruff;  1  B.  & 
Aid.    567:    J'oole    v.  Mobberds,   Id. 


568,  n. 

i>>>)I>ovh  y.  Stanbury,  3  Dowl. 

,  \  ^ff-  ^'•''i""-y.  8  B.  &  c.  mx 

M  Ihompson  v.    Vaux,  o  Dowl, 

J")  ^,f,  P;  ^'ofiro,   1  B.  &  0.267; 
£3'  p.  Jl  alluor/h,  4  D.  &  L.  -103 
(p)  Jameson  v.  Hchoiiswar,  1  Dowl. 

(?)  Jl.  V.  Harrison,  6  T.  E.  CO  :  j?. 
V.  Mobuisou,  6  T.  R.  642. 
-o^'"^^-^^'  '•  ^^>'(fdo)i  V.  Capp,  9  Jur. 
781,  B.  C,  E.  T.  1845. 

(*)  Ji  allaee  v.  ^//j;^/,  32  L.  T.  830  ■ 
1.x p.  IJvatis,  2  Dowl.,  N.  S.  410. 

(0  Batubriffffc  v.  Houltuii,  b  East, 

(v)  Baixbriqeje  v.  Houltnn,  supra; 
lie  JIni.-ffhtr.n,  2  M.  &  P.  452:  i;aa« 
V.  i/t  i'ffw,  3  T.  B,  601. 


Title  of  Cause  or  Matter. 
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matter  of  arbitration,  •w-here  there  is  no  cause  in  Court,  improperly    Chap.  XLIV. 

introduce  the  words  "  plaintiff  "  and  "  defer  dant,"  after  the  names 

of  the  parties  in  the  title  of  the  affidavits,  these  words  maj-  be  treated 

as  surplusage  x).    Where  a  cause  is  referred  under  an  order  of  Nisi 

Frius,  the  affidavits  must  be  intituled  in  the  action  (?/).   The  affidavits 

on  applying  for  an  order  for  an  attachment  in  an  action  (z),  and  in  Attachment. 

showing  cause  against  it  («).  must  be  intituled  in  the  action  (/;);  but 

after  the  order  is  made  all  future  affidavits  (as  upon  an  application 

to  set  aside  the  attachment  or  the  like)  must  be  intituled  "  The 

Qaetn  V. "  (the  party  attached)  (c) ;  and  in  the  case  of  an 

attachment  against  the  shei^ift',  the  name  of  the  cause  should  gene- 
rally he  added,  thus:—"  The  Qiiien  <i(jaii,st  thi-  Shiriff  of  J\Ji(l<ikn)X, 
in  a  cause  of  J.  N.  against  J.  S. /"  though  this  is  not,  it  seems, 
absolutely  requisite  (fi).  _  _ 

Affidavits  in  support  of  a  motion  for  an  order  calhngon  a  solicitor  Applications 
to  answer  the  matters  of  an  affidavit  should  bo  intituled  in  the  npaiust  soh- 
niatter  of  the  solicitor  (f).     Upon  an  ajiplication  for  an  order  that  a  citors. 
soHcitor  pay  over  a  sum  of  money,  or  give  up  a  document  received 
by  him  in  a  jiarticular  cause,  the  affidavits  may  be  intituled  in  the 
cause  in  which  the  money  or  document  was  received  (/),  or  in  the 
matter  of  the  solicitor  {(/).     They  may  be  so  intituled  in  the  cause, 
although  judgment  has  been  signed  and  execution  issued  (/<).  _An 
affidavit  in  support  of  a  motion  for  judgment  under  the  (5  it  7  V, 
c.  78,  s.  43,  ought  to  be  intituled  in  the  matter  of  the  solicitor  (i) ; 
hut,  where  the  original  order  for  taxation  is  intituled  in  a  cause, 
such  affidavit  may  also  be  so  intituled  {k).     ^eo  further,  as  to  the 
title  of  affidavits  on  applications  against  solicitors,  aiitr,  p.  180. 

Affidavits  in  answer  to  a  rule  should  in  general  bo  intituled  in  the  Affidavits  in 
same  way  as  the  rule  (0.  .    answer  to  a 

It  is  as  well  to  intitule  an  exhibit  in  the  same  way  as  the  affidavit  '^'i"^- 
is  intituled,  with  the  short  title  of  the  cause  (?n).  Title  to  ex- 

If  the  affidavit  has  a  defective  title,  the  Court  will  not  allow  it  to  '"•^"• 
bo  reud((0'     '^^^  Court,  when  they  discharge  a  rule  nisi  upon  the  Consequences 
ground  that  the  affidavit  upon  which  it  is  obtained  is  wrongly  ?.*,'^''j'-''^*^'' 
intituled  in  the  cause,  almost  invariably  do  so  without  costs  (o).  1.^^^^° 
Sometimes  the  Court  will  allow.a  rule  or  motion  to  bo  enlarged  or 
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(x)  Ec  Imeson  v.  Horner,  8  Dowl. 
651. 

{)/)  Doe  A.  Clarke  v.  Stillicell,  6 
Dowl.  305. 

(c)  Wood  V.  Webb,  3  T.  R.  253 : 
Ethvrvtglon  v.  Kemp,  1  Chit.  727,  n. 

(«)  See  Masters  v.  Loivther,  21  L. 
J.,  dp.  130;  lie.  B.  948. 

(A)  Whitehead  v.  Firth,  12  East, 
165. 

(c)  Eex  V.  Sheriff  of  Middlesex,  , 
T.  II.  439,  527 :  Whitehead  v.  Firth, 
12  East,  165:  Brown  v.  Edwards,  2 
D.  &  L.  520. 

(d)  Rex  V.  Sheriff  of  Middlesex,  5 
B.  &  C.  389 ;  8  D.  &  ft.  149. 

(c)  Spfiantfi,  p.  180. 

(V)  Siwes  V.  Uilibs,  G  Dowl.  310. 

X<f)  Re  Wood,  6  D.  &  L.  164,  B.  C. : 


Ex  p.  Randall,  2  B.  C.  Rep.  294  ;  17 
L.  J.,  Q.  B.  232. 

(/()  Simes  V.  Giblis.  6  Dowl.  310: 
Stiphens  v.  IJill,  10  M.  &  W.  28;  1 
Dowl.,  N.  S.  CG9. 

(0  Re  Hair,  7  M.  &  G.  510  ;  8  Sc. 
N.  R.  231 ;  2  D.  &  L.  269. 

(k)  ReVallauee,  7  M.  &  G.  511. 

(/)  Re  Grantham,  4  D.  &  L.  427. 

(»/)  See  Ord.  XXXVIII.  r.  24, 
post,  p.  462.  See  Robinson  v.  Robin- 
son. 10  .Tiir.  3.5G ;  14  L.  J.,  Q.  B.  303. 

(«)  Owen  V.  Jliird,  2  T.  K.  644. 

(o)  Joll  V.  Lord  Cnrzon,  5  C.  B. 
205 :  Doe  A.  A'eville  v.  Zlm/d,  2  Dowl., 
N.  S.  330  :  Harris  v.  Motthews,  4 
Dowl.  608.  As  to  the  effect  of  a 
delect  in  the  affidavit,  &c.,  see  post, 
p.  473. 


3 


^■>    U 


■%S*'^^W!''« 


t :  ki 


458 

Paet  VI. 


Form  of — 
Must  be  drawn 
"p  in  first  per- 
son and  in 
paragrai)h8. 


Affidavits. 

luJl™^  '"^  °'''^°^'  *^^^*  ^  '^*^^'"'*  '"^  ^^^  *'*^°  °^  ^"^  affidavit  may  oo 

/^6?-«i  f'/"— ^l/"«<  6e   drawn  up  in  First  Person  and  divi.M  ■!„/,, 
i.r,,y.a;.A..]-]3y   7^.    ,/  S,   C,    Ord.   XXXVIIl.   r.  7,    "Ev' rv 
.iflulavit  shall  be  drawn  up  in  tlio  first  person,  and  shall  bo  divided 
into  paragraphs,  and  every  paragraph  shall  bo  numbered  .on 
secutively,  and  as  nearly  as  may  bo,  shall  bo  confined  to  a  distimf 
por  ion  ot  the  subject      Every  affidavit  shall  be  written  or  pri  ' 
bookM-iso.     No  costs  shall  bo  allowed  for  any  affidavit  or  part ,    ;': 
affidavit  substantially  departing  from  this  rule."     Cp.  the  l„i,, 
riilo,  r.  2,  .1/.  V.  18 J4.  ""uia 

"Wliou  the  affidavit  is  made  by  one  person    only,   it    bv-inq 

thus(/0:-"/,^l.  B    of ,  Oentleman,makc  oath  aid  say,  tfJr' 

,    i,  "^^l  ^™°°  "^'^'lo  ^y  "^^o™  tlian  one  person,  then  thus  •--"  ul 

7    '  % r~'  ^'''*''"'^'"'  «'«^  (^-  D;Of ,  Esquire,  sfmvlhi 

muheoM  and  say;  and  first,  I,  A.  B.,  for  myself  say,  that,"  .Cv   • 

r  "'i\  u-  .?•'  {Z  ""J"''/'"?/  t^'<"  'tc.    And  if  there  be  anv  ach 
to  which  both  ot  them  can  swear, then  :-"  and  we,  A. B.  audi'  f 

nf'tl  Vr'^  ?  '«^'  V-.'-i?^-  J}"''  introductory  sentence  forms'pa.t 
of  the  affidavit,  and  if  the  address  and  description  are  given  i  it 
then  it  IS  sufficient  to  satisfy  a  statute-e.y.,  the  Bills  of  Sale  V  't 

word  '/oath"  IS  omitted (,,)  is  insufficient.     And  it  seems    tli 
s  ff-''^    t  (0°™  «^^«tituted  for  "  say."  tho  affidavit  would  bo  i- 


Affirmation  in 
lieu  of  oath. 


(;))   The   form  where   the    party 
affirms  is  as  follows : 
"/,  A.  B.  of- 


'- -   .,  ~,  do  solemnly, 

smnrtly  and  truly  affirm  and  declare 
that  thetakxny  of  anil  oath  in,  accord- 
iiig  to  my  rcUr/ious' bdief,  unlawful, 
and  I  do  also  solemnli,,  sincereli/  and 
truly  affirm  and  declare  as  follows, 
that  is  to  say :—" 

Tliis  forni,  except  affirmant's  ad- 
dition and  place  of  abode,  is  given 
by  tho  C.  L.  P.   Act,    1804,  s.   20, 
which  enacts,  "  That  if  any  person 
called  as  a  witness,   or  required  or 
desiring  to  make  an  affidavit  or  depo- 
sition, shall  refuse  or  be  unwilling 
from  alleged  conscientious   motives 
to  be  sworn,  it  shall  be  lawful  for 
the  Court  or  Judge,  or  other  presiding 
officer  or    person  qualified  to  take 
affidavits  or  depositions,  upon  being 
.satisfied    of    tho   sincerity    of   such 
objection,    to   permit    such    person, 
instead  of  being  sworn,  to  make  his 
or  her  solemn  affirmation  or  declara- 
tion in  tho  words  following,  that  is 
to  say  [see  the  fonn,  supra],  which 
solemn  affirmation   and  declaration 
shall  be  of  the  same  force  and  effect 
as  if  auch  person  had  taken  an  oftth 


in  the  usual  form."  (This  srrHnu 
IS  'lot  repealed.)  It  may  be  added 
that  this  affirmation  in  lieu  of  an 
oath  should  not  be  permitted  unless 
the  Judge  or  commissioner  is  satiMicd 
of  tho_  sincerity  of  the  objection  of 
the  affirmant  to  be  sworn  from  con- 
scientious motives.  An  aflirinatiou 
that  does  not  state  a  conscientious 
motive  will  not  bo  received.  /„  ,,; 
J'rincc  Henry,  41  L.  T.  SO.'i.  In  the 
form,  as  given  by  the  Act,  there  is 
nothing  to  show  that  there  is  anv 
occasion  to  give  the  addition  anil 
place  of  abode  of  the  affirmant  •  hut 
'i^'^'i'''  ProlJiiWy  be  held  that  Old. 
XXXVIIl.  r.  8,  ijost,  p.  .Jolt,  lo- 
quires  it. 

(</)  I'reedy  v.  Lorell,  4  Dowl.  671: 
Kv  ]h  Torkiiiyton,  L.  II.,  9  Ch.  298. 
See  Chit.  Forms. 

(»•)  IHuibery  v.  ParJcc,  10  Q.  B.  D. 
90  :  52  L.  J.,  Q.  P.  110;  48L.T.oU. 
(«)  Allen  V.  Tai/lor.  L.  It.,  10  En. 
52;  39  L.  J.,  Ch.  027:  cp.  E,-  ,. 
lorknigton,  L.  E,,  9  Ch.  298:  Olinr 
l-l'rwe,  3  Dowl.  201:  Doe  v.  Clark, 
2  Dowl.,  N.  S.  393. 

(i)  Jlotvorth  V.  liubberstii,  3  Dowl. 
•155. 


"i^Mii««BSii-..'. 


ersty,  3  Uowl. 


Form  of — Deiwnent'a  Abode, 

Dnwnenfa  Ahode.-]— By  It.  of  S.  C,  Ord.  XXXVIII.  r.  8,  "  Every 
affidavit  shall  state  the  description  and  true  place  of  abode  of  the 
deponent."  Therefore  the  atfidavit  must  state  the  true  place  of 
abode  of  the  person  making  it,  or  the  Court  will  not  allow  it  to 
be  used  (»)•  -^'^^^  i*  seemw  that  a  defective  addition  to  one  of 
several  deponents  will  render  the  whole  allidavit  inadmissible; 
though  this  is  not  free  from  doubt  (:>•).  liut  this  rule  does  not 
extend  to  an  affidavit  made  by  a  party  in  the  cause,  if  ho  describe 
himself  as  such,  as  by  the  words  "the  above-named  plaintiff,"  or 
"  the  above-named  defendant,"  or  the  like  (;/). 

It  is  sufficient  if  the  deponent  describe  himself  as  "of  the  city  of 
London,  morchant"(2),  or  as  of  "Bath,  in  the  county  of  Somerset, 
Es(iuiro"('() ;  or  as  "  of  Kennington,  in  the  county  of  Surrey"  {b) ; 
or  as  "  of  Lawrence  Pountney,  in  the  city  of  Loudon"  ((■) ;  with- 
out stating  either  parish,  place,  or  lane.  So,  where  a  deponent 
described  himself  as  "  late  of  Tyrone,  in  the  county  of  Tyrone,  m 
Ireland,  but  now' in  Dublin  Castle,"  it  was  deemed  suificient  (</). 
And  where  a  foreigner,  who  had  come  to  this  country  nioroly  for 
temporary  purposes,  described  himself  as  of  his  place  of  residence 
abroad,  it  was  deemed  sufBcient  (e).  So,  it  is  sufficient  if  a  soh- 
cltor's  clerk  describe  himself  as  of  the  place  of  business  of  his 
employer  (/) ;  or  if  a  clerk  describe  himself  of  the  office  where  ho 
does  business  during  the  day,  although  he  sleeps  elsewhere  at 
Diclitifl).  But  a  deponent  describing  himself  us  clerk  to  the 
defendant  (/(),  or  "clerk  to  the  defendant's  solicitor,"  without 
stating  any  residence,  is  insufficient  (Z).  If  the  deponent  bo  a 
prisoner  in  the  custody  of  the  keeper  of  a  prison,  or  of  the  sheriff, 
describing  him  as  such  will  suffice  {k). 

The  residence  stated  must  bo  the  true  one ;  therefore,  a  deponent 
cannot  describe  himself  as  late  of  a  place  where  he  has  ceased  to 
reside,  when  he  actually  resides  at  another  place  at  the  time  of 
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Chap.  XLIV. 

Depoueut's 
abode. 


■i 


What  a  suffi- 
cient descrip- 
tion. 


','% 


Description 
must  be  cor- 
rect. 


{u)  Jarrett  v.  DiUoiu  1  East,  18. 
(/)  1{.  V.  Caruarvomhire,  6  N.  & 
M.  :i01:  sed  vide  Xathan  v.  Cuhcnt 
3  Dowl.  370:  Ex  p.  Edmonds,  5 
Dowl.  702:  Cobbett  v.  Old/uld,  16 
M.  &  W.  4G9. 

0/)  Sliinr  V.  JFrt/Acr,  2  M.  &  Gr. 
917;  3  Sc.  N.  U.  235  ;  9  Dowl.  CG7: 
Aiii/cl  V.  I/ihr,  6  U.  &  VV.  1G3: 
Mrooks  V.  I'drhir,  5  Dowl.  361,  C. 
P.;  Jdclmiii  V.  Chard,  2  Dowl.  409, 
Q,  B. :  look  V.  J'lmbny,  1  Dowl. 
C93 ;  3  Tyr.  387  :  Jirvis  v.  Jotic.i,  4 
Dowl.  010 ;  1  H.  &  VV.  654.  Seo 
^liarp  V.  Johnnton,  2  Bing.  N.  C.  246 ; 
2  !<c.  407;  i  Dowl.  324:  Marte  v. 
Mci'idlayh,  5  Ir.  E.,  C.  L.  537. 

(;)  VunnUr  V.  AUkrson,  3  M.  & 
Sel.  105.  ,    „    ^ 

(rt)  Coppin  v.  FotUr,  4  M.  &  be. 
272 ;  2  Dowl.  785. 

{Ij)  Wilton  V.  Chambers,  1  H.  & 
W  116  And  spn  Ifuiit.'s  bail.  4 
Dowl.  272;  1  H.  &  W.  520. 

(c)  Miller  V.  Miller,  2  Sc.  117. 

(d)  Stuart   v.   Gaveran,  1  H.   & 


W.  699. 

(t)  Boudchet  v.  Kilioe,  3  East, 
1.54. 

(/)  Alcrandtr  v.  Mdtun,  1  Dowl. 
570;  2  C.  (Sc  J.  424  :  !itrih-o  v.  lilan- 
chard,  5  Dowl.  216:  Jlottoiuuij  v. 
IMlchambcr,  4  Dowl.  26.  An  affi- 
davit in  which  the  dcponcut  was 
described  as  "  A.  B..  clerk  to  Mr.  K., 
72,  Basiughall  fet.,"  was  held  suffi- 
cient:  ^Liii II  V.  'IhoiiijiiOii,  2  Jur., 
N.  S.  451,  Ex. 

((/)  Jlasiop  V.  Thome,  1  M.  &  Sel. 
103:  Aiioii.,  2  Chit.  Kcp.  15:  Alvx- 
aiidir  V.  Mi/ton,  supra. 

(//)  l-:iton  V.  Martuidale,  5  D.  &  L. 
248,  Q.  B. 

(()  JJaiiivh  V.  May,  5  Dowl.  83: 
Winch  V.  Williams,  21  L.  J.,  C.  P. 
216;  12  0.  B.  416.  'Bni  see  Simpson 
V.  Drummnnd,  2  Dowl.  403  :  Huttom- 
ley  V.  Iktlchambtr,  4  Dowl.  26;  1 
H.  &  W.  362. 

{k)  Jirvis  V.  Joins,  1  H.  &  W.  C04  ; 
4  Dowl.  610:  67(«»7;  v.  Johnsion,i 
Buig.  N.  C.  246 ;  4  Dowl.  324. 
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Part  VI. 


rm 


Deponent's 
degree. 


I; 


'f|i 


Addition,  &c. 
of  other  par- 
ties. 


Contents  of. 


Aj/idavits, 

-  ^S^?)?.r«^«t  ^f^^^'H\  Where  the  deponent  described  himself  .s 
of  Dorset-place  Clapham-road,  Middlesex,"  and  his  true  T,r« 

bad7«!f  "t  Jr  ^rf-^^""-'''  ^^^Pi^^^-roai  Surrey  it  ^astd 
bad  (wj.  The  Court  have  in  some  cases  refused  to  trv  t^«  f  i 
place  of  the  deponent's  abode  upon  an  affidavit  S.  ^      '  '''"^ 

except,  as  we  have  ,u,t  m.„,  i„  \.„sc  the  Uep,mi.„t  i,  "p.„^^^^^^ 
cau>o;  ana  ll„s  addition  most  be  stated  vritli  sufflcient  cSll  ,  i, 

plaint,,,  i„^hi.Va,.e  "  M^r  ""p'rooeS'Sv  °r'"  «,  a'r^E;;'! 
addition.     DcscMbinL'  a  (  eiionent  as  "  of  \n  ■>!   'v.  L  i  , 

L.^hbury,  i^  the  citjM.f  Lolul.^r:  c;:;;.k  tl  C^i^it^'^^'S^^^ll 
not  .tatingtheprotl.s.sion  of  C.  K.,  is  sufficiontf,)      A^.h  A    i      if 
commenang 'a{  J.,  Jate.,f  thecity  of  W.,  vic^tuVrS^^^^^ 
&c.,  without  any  further  addition,  has  beeA  held  suffi  ient  f"        tt 

assessor     is  not  a  sufficient  description  (a).     Nw    s  ''  £  i,K 

managing  clerk  to,"  &c.  ti) :  nor  "article  1  clerk '^withon"' 

to  whom  or  in  vhat  profession  (c).     Tho  blich  of  this  r       i    '    1^' 

an  irregularity,  and  Inay  be  waiv^d^  ""'^ 

nartVirt^Z^r*"'"^  necessary  to  give  any  addition  to  any  ofhcr 

f;:4Xi^inrrt^\,£-^^^^ 
eeSi;st3:^S;;rt.^S™^.i;,t!^S,-|',^ 


m 


Q)  Sedlei/v.  White,  11  Enst.  529. 

{Ill)  Collins  V.  Oi)(idijn\  4  D.  it  R 
41;  2  B.  &  C.  ,'5()3.  See  Jhucry. 
Cox,  30  L.  J..  Q.  B.  73. 

(//)  SeeTidd,  <ith  od.  179;  2  Smith, 
20/  :  Aiioii.,  2  Leg.  Obs.  3«2. 

(«)  JUaibmi  V.  7 Vr/c,  10  Q.  B.  D 
90;  o2L.J.,Q.B.  110;  48L  T.3I1 

(//)  Cnlluis  V.  a<iodi/fi;  2  B.  &  C 
503;  4  D.  &  R.  44.  -See  lleiary 
Cox.  30  L.  J.,  Q.  B.  73. 

('/)  J'fiiiiitr  V.  Akkrsoit,  3  M.  &  S 
165. 

(>•)  -SwhVA  v.  Younger,  3  B.  &  P 
650. 

(.?)  Per  lAWedale,  J.,  in  ffjwrw  v. 
B^oxrnihg,  6  Ad.  &  E.  805:  Simp.snn  v. 
Driiiniiwiid,  2  Dowl.  473.  Where  tlie 
word  "to"  was  omitted  the  affidavit 
was  held  iiisuflicient.  Shakspearv 
JfU/iin.  19  L.  .!..  Ex,  1S4. 

(0  *^<"'<  V.  Cawpbcll,  3  Dowl. 
487. 


('0,  Luxford  V.  Groomhridii,',  2 
Dowl.,  K;  S.  332 :  Manlmv,,,,,  v. 
Bautuw,  3  D.  &  L.  327. 

W  rhillips  V.  Bdsford,  4  Jur  52 

/  See  ^i»o«.,  0  Taunt.  73.  ' 
,.„(//)  Cooper  V.  Foidkex,  2  So.  X  R 
200;  IM.  &Gr.  9i2;  9  Dowl  40 

{z)  Aiigrl\.  IhUr,  5  M.  \-  \V.  m. 

1  xl.  lie  \V .  107. 

(^)  Graves  v.  Brotvning,  G  Ad.  & 

.«  ^1^^  //•  V.  i?wr,  4Q.  B.  211;  3  G. 
ce  u.  .)()0. 

4T  ^T^  /'•^/'-  T^'"c"''  ^-  R'-  7  0.  P.  71 ; 
41  L.  J..  0.  p.  59  :  .Seimour  v.  ,)/,„/- 

T^'j-;,.!^  Jur.  629,  B.  C. ;  1  L.  M.  & 

(0  "«'<•'•.?  V.  Joi/ce,  1  D.  &  1!.  150. 
r  SV,  -'"  ^'"'■.''"""'"'.v  V.  Ihinkin,  4  B. 
Ar  Akl,  ,i;j3.  Bur  see  llouill  v.  C'l/Ze- 
«(«»,  2  B.  &  1'.  466. 


Contents  of. 
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to  prove,  except  on  interlocutory  motions  (7)  on  which  statemonts    Chap.  XLIV. 
as  to  his  belief,  with  the  ^rouiidn  thereof  (//),  may  be  iuliuitted  (?').  ~~    ' 

Tlio  costs  of  every  allidavit  which  shall  unnecessarily  set  forth 
mutters  of  hearsay,  or  argumentative  matter,  or  copies  of  or  ex- 
tnu'cs  from  documents,  shall  be  paid  by  the  party  filing  the  same." 

The  contents  of  an  afHdavit  must  necessarily  vary  according  to  lu  general, 
the  cii'cumstances  of  each  case.  The  rules  relating  to  atlidavits  in 
iiiuticular  cases  will  bo  found  under  their  resjjectivo  heads  tlu'ough- 
out  this  work.  The  only  general  rule  wliich  can  be  laid  down  is, 
that  the  affidavit  should  sot  forth  all  the  facts  and  circum-;tances 
necessary  to  be  stated  in  each  particular  case,  explicitly  and  with 
cortaiutv ;  and  that  where  a  deponent  swears  to  any  fact  within  his 
own  kiiowlodgo,  ho  must  swear  directly  and  positively.  ]''iir 
instance,  niatei-ial  dates  must  be  sworu  to  positively,  and  the  word 
"about,"  being  considered  to  depend  upon  the  conscience  of  the 
party  making  the  athdavit,  should  not  be  used  in  specifying  them  [k). 
The  jurat  of  an  affidavit  may  bo  referred  to  for  the  purpose  of 
fixin"  the  date  of  an  event  mentioned  in  the  body  of  the  allidavit  (/). 
An  allegation,  that  deponent  objects  that  there  is  no  notice,  &c.  is 
iKit  a  sufficient  averment  that  in  fact  there  was  no  notice  (//*). 
AVlioie  the  fact  is  not  within  the  deponent's  knowledge,  so  mucli 
precision  is  not  necessary  (;/).  Where  the  deponent  states  a  fact 
from  information,  he  should  in  general  add  that  he  verily  believes 
it  to  bo  true  (o). 

The  affidavit  should  not  contain  unnecessarj'-  matter ;  if  it  does  Unnecessary 
so  to  any  great  extent,  the  Court  will  refer  it  to  the  blaster,  and  or  scandalous 
make  the  party  using  it  Jiay  the  costs  occasioned  by  the  unncces-  """'^*^'-'- 
sary  matter  ( ;J),  or  they  may  order  it  to  bo  taken  off  the  file  (7). 

By  ()/•(/.  XXXVIII.  r.  iT,  "The  Court  or  a  Judge  umy  order  to 
bo  struck  out  from  any  affidavit  any  matter  which  is  scandalous, 
and  may  order  the  costs  of  any  application  to  strike  out  such  matter 
to  be  paid  as  between  solicitor  and  client."  Scandalous  matter  may 
bo  ordered  to  bo  struck  out  [r),  even  on  the  application  of  a  stranger 
to  the  proceedings  (s). 

As  to  erasures,  &c.,  see  Onl.  XXXVIII.  r.  12,  post,  p.  474. 


'1 


Erasures. 


(-/)  Gilbert  v.  Endenn,  9  Ch.  D. 
25:i,iitp.  209;  39L.  T.  40t. 

(/()  Fry  v.  Jamvs,  4  Ir.  E.  Eq. 
255 

(i)  See  Re  The  New  Callao  Co.,  47 
L.  T.  175. 

(/,)  H'UUs  V.  J'imcs,  1  Dowl.  498. 
See  Basket  v.  Barnard,  4  M.  &  S. 
331. 

(/)  Holmes  v.  The  Loudon  and 
Sniilh  Wedern  R.  Co.,  13  Q.  B.  211  ; 
G  D.  &  L.  530;  18  L.  J.,  Q.  B.  87: 
Crai'/  V.  l.loi/d,  0  D.  A:  L.  487;  3 
Ex.  '232 ;  18  L.  J.,  Ex.  105. 

{ill)  U.  V.  Manchester  li.  Co.,  3  N. 
&r.43i).  And  see  Classcy  v.  Drayton, 
6M.  &W.  17. 

(«)  See  West  v.  Eyles,  2  VV.  Bl. 
1051). 

(0)  Per  Lord  Abinger,  Ma  ton  v. 
Hai/ter,  Eq.  Ex.  T.  T.  1839 ;  3  -Tur. 
709:  Juynes  v.  Cullinson,  13  M.  & 
W.  558 ;  2  D.  &  L.  449.    As  to  when 


it  is  sufficient  to  sw^ar  to  belief,  &c., 
see  Old.  XXXVIII.  r.  3,  supra. 

(/;)  Ord.  XXXVIII.  r.  3,  supra: 
Vrueknall  v.  Jaimun,  11  Ch.  D.  1  : 
U'arncr  v.  Moxses,  VV.  X.  18,S1,  09: 
llir.st  V.  J'roeter,  W.  X.  1882,  12: 
iralkir  V.  I-oole,  21  Ch.  D.  835: 
It  til  V.  Hart- Doris  (C.  A.),  20  Ch. 
T>.  470:  Bromley  v.  Fo.ster.  1  Chit; 
Hep.  502:  Lewis  v.  U'oulryeh,  3 
Dowl.  092 :  L.v  p.  llenllan,  7  I'rice, 
594 :  Thoiiipsun  v.  Hieas,  2  Dowl. 
93,  95:  Williams  v.  Hunt,  1  Chit. 
Kcp.  321  :  The  King  v.  Burn,  7  Ad. 
&  E.  190  :  Balls  v.  Smi/the,  2  Sc. 
N.  11.  495 ;  2  M.  &  G.  350 :  Kv  p. 
Chisman,  2  Gl.  «&  J.  315. 

(7)  Hill  V.  Hart-Davis  (C.  A.), 
20  Ch.  D.  470  ;  51  L.  T.  279. 

()■)  Cracknuil  v.  Janson,  11  Ch.  D. 

1:  r,  - 


69. 


'■'arner  v.  Mosses,  W.  N.   1881, 


(.s)   Id. 
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Part  VI. 

Deponent's 
signature. 


wm  I 


ili;  '!ir'<    i  I 


i  1  ; 


Certificate  on 
an  exhibit. 


E.\liibit8. 


Affirmation 
instead  of 
oath. 


Jurat. 
Form  of  (/i). 

Where  two  or 
more  de- 
ponents. 


Affidavits. 

Deponent's  %«a<?<re.]— Affidavits  made  in  this  country  must  l)o 
signed  by  the  deponent,  or,  if  he  cannot  write,  ho  should  make  his 
mark.  It  is  no  objection  that  the  signature  is  in  a  foreign  charac 
ter(2).  An  affidavit  described  deponent  as  "Edward  Churlo-* 
Powuall ;  "  the  signature  at  the  end  was  "Charles  E.  PownuU  •  " 
held  no  objection  (a).  Where  an  affidavit  is  re-sworn,  it  need  not 
be  signed  a  second  time  {b).  An  affidavit  sworn  before  a  JudL'e  i„ 
Germany,  and  signed  by  the  Judge,  but  not  by  the  deponent  has 
been  held  sufficient,  it  being  sworn  that  such  is  the  practice  in 
Germany  (c).  ^ 

Cerfificnte  on  an  Exhibit.']— By  Or.d,  XXXVIII.  r.  24,  "Every 
certificate  on  an  exhibit  referred  to  in  an  affidavit  signed  by  tho 
commissioner  or  officer  before  whom  the  affidavit  is  sworn  shall  be 
marked  with  the  short  title  of  the  cause  or  matter." 

Exhibits.2~Doc\imenta  referred  to  in  the  affidavit  as  exhibits 
must  be  marked  by  the  commissioner  so  as  to  identify  thorn  (d) 
They  should,  where  practicable,  be  inserted  between  the  leaves  of 
the  affidavit  for  better  security  (e). 

The  Court  or  Judge  may  order  inspection  of  a  document  le 
lerred  to  m  an  affidavit  (/),  or  may  order  it  to  be  brought  into 
Court  ((/).  ° 

Affmnntion  instead  of  Oath.']— By  the  0.  L.  P.  Act,  1834,  s.  "0 
persons  under  certain  circumstances,  make  a  solemn  affirmatioii'is 
to  the  truth  of  an  affidavit,  instead  of  swearing  to  it.  Sue  tliis 
enactment,  ante,  p.  458,  n.  [p). 

1  /"?*-i]"~'^^^  J"^^*  ^^  written  ac  the  foot  of  the  affidavit,  to  the 

left  oi  the  paper,  and  in  general  is  in  this  form;  "  Sworn  at  ■ 

thta daij  of ,  188  ,  before  me,  dx."  ' 

By  R  of  S.  a.  Ord.  XXXVIII.  r.  9,  "In  every  affidavit  made 
by  two  or  more  deponents  the  names  of  the  several  persons  makiiic 
the  affidavit  shall  be  inserted  in  the  jurat,  except  that  if  tlie 
affidavit  of  all  the  deponents  is  taken  at  one  time  by  the  same  officer 
it  shall  be  sufficient  to  state  that  it  was  sworn  by  both  (or  alll  of 
the 'above-named' deponents"  ((').  ' 

The  form  in  this  case  will  be  thus:  "  The  above-named  deponents 

A.  B.  and  C.  D.,  were  severally  aivorn  at ,  this day  of ' 

188_  ,  before  me, ."    If  the  affidavit  is  sworn  in  Court  the  fol- 
lowing IS  the  form  of  the  jurat :  "  Sworn  in  Court,  this daij  of 

— -,   188  "  (A-).      In    the    case   of  an  affirmation,   the  form'  is  • 
"  Solemnly  affirmed  at ,  on ,  before  me, ." 


(:)  Xdthan  v.  Cohen,  3  Dowl.  370. 

(«)  Hands  \.  Clements,  11  M.  cfe  W. 
810;  I  D.  &  L.  379;  12  L.  J.,  Ex. 
437.  ' 

(//)  Liffln  V.  Pitcher,  I  Dowl.,  N. 
S.  707.  ' 

(S)  In  re  Eadi/,  6  Dowl.  615.    See 
In  re  Hmainl,  In  re  A^hcrnft  L  R 
y  (J.  P.  347.  J  '     ■     ■■: 

{(I)  He  Allison,  10  Exch.  561 :  3 
W.  R.  62. 

('■)  See  the  notice,  post,  p.  475. 


(/)  Teiiutt  V.  Ambltr,  7  Dowl, 
C/4. 

(ff)  See  AltenboroHuh  v.  Clark,  2 
H.  &  N.  588. 

W  Lackington  v.  Atlurton,  6  Sc. 
N.  R.  240. 

(0  See  Pardoc  v.  Terrctt,  5  M.  & 
a.  -m  ;  fi  .So.  N.  R.  273  :  Cabbdt  v. 
Oldfidd,  16  M.  &  W.  409. 

(/i)  See  Thome  v.  Jackson,  3  C.  B. 
662,  per  Maule,  J.  See  Jlemswurtliij 
V.  liri/an,  1  C.  B.  135 :  2  D.  &  I^ 


>il'4 


The  Jurat. 
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hr,  7  Dowl, 

i  V.  CMr/c,  2 

hcrtoii,  6  Sc. 

'rdt,  5  M.  & 

3 :  VMM  V. 

3. 

ksoH,  3  C.  B. 

Jleiiisu'urt/iy 

;  2  D.  &  I.. 


15 V  Ord.  XXXVlir.  r.  5,  "Every  commissioner  to  administer  CiiAr.  XLIV. 
oitlis  shall  express  tho  time  when  and  tho  place  whore  he  shall  take 
any  atHdavit,  or  the  acknowlodgmont  of  any  deed,  or  recognizance  ; 
otherwise  the  same  shall  not  bo  hold  authentic,  nor  be  admitted  to 
ho  tiled  or  enrolled  without  tho  leave  of  the  Court  or  a  Judge  ;  and 
every  such  commissioner  shall  express  tho  time  when,  and  the  place 
where,  he  shall  do  any  other  act  incident  to  his  ctfico."      _  .    ,   .^    .. 

Tho  iurak  in  tho  affidavit  should  distinctly  state  the  time  when  As  to  tho  tune 
it  is  sworn,  otherwise  the  affidavit  will  be  defective,  and  cannot  bo  ""''  J'  •;^^°  °* 
received  or  used  (/).     Where  the  jurat  was  "  sworn  by,  &c.  at  my  ' "'        *'• 
Clumihers,  EoUs'  Gardens,  Chancery-lane,  duted  this  24th  day  ot 
April,  1850,"  it  was  held  insufficient  (?«)•     '^^^  pl'ice  and  county 
vihuve  the  affidavit  is  sworn,  if  sworn  before  a  commissioner  (n),  or 
abroad  (o),  must  also  bo  stated  in  the  jurat.     Tho  place  "I'ly  ^^o 
stated  by  reference  to  a  place  mentioned  in  tho  body  of  tho  afh- 
(hvit(p).    Where  no  place  was  mentioned  in  the  jurat,  but  tho 
ailidavit  purported  to  be  sworn  before  tho  Chief  Justice  of  the 
King's  Bench  in  Ireland,  and  to  bo  signed  by  him,  and  the  signa- 
tme  was  verified  here  by  affidavit,  it  was  deemed  sufficient  to  hold 

a  defendant  to  bailM-  ,    „  .    .  ,,  ,     «Tipfnrnnip'' 

If  the  affidavit  is    sworn  before  a  commissioner,    tho    words     Before  me. 
"before  me"  should  be  inserted  in  the  jurat,  though  it  seems  that 
tins  is  unnecessary  where  the  affidavit  is  sworn  before  a  Judge  at 

ii  sworn  before  a  commissioner,  it  should  appear  that  tho  person  When  sworn 
before  whom  it  is  sworn  is  a  commissioner  of  the  Court  (s).     If  the  ^^^^J^^^^*''""" 
atlidavit  is  duly  intituled  in  tho  Court,  it  is  sufficient  m  tho  jurat 
to  describe  tho  commissioner  before  whom  it  is  sworn  as  "  a  com- 
missioner, &c."  (<).     It  was  at  one  time  thought  that  tho  commis- 
sioner should  describe  himself  as  "  a  commissioner  to  administer 


844:  Thomas  v.  Stanaway,  2  D.  & 
L.  HI,  where  defects  in  ^no  jurat 
as  to  the  place  of  swearing  tho 
ftfticlavit  before  a  Judge  were  held 
net  material. 

(/)  Loe  V.  Roe,  1  Chit.  Eep.  228 : 
Wml  V.  Step/icHS,  3  Moore,  23G: 
Jllackburn  v.  Allen,  7  M.  &  W.  146  : 
Duke  of  Bruuswick  v.  Hav\,er,  1 
L.,  M.  &  P.  505.  See  Hughes  v. 
Bmene,  6  M.  &  G.  751 ;  2  D.  &  L. 
788;  7  Sc.  N.  R.  517;  19  L.  J.,  Q. 

B.  450 :  Bell  v.  The  Fort  of  London 
Assnratice  Co.,  20  L.  J.,  Q.  B.  89: 
Duke  of  Bninstvirk   v.   Slomuii,    8 

C.  B.  617  ;  7  D.  &  L.  251. 
(m)  Re  Lloi/d,  15  Q.  B.  682. 

00  MS.,  E.  1814,  Q.  B. :  Rex  v. 
Cockshnw,  2  N.  &  M.  378:  R.  v. 
West  Riding  of  Yorkshire,  3  M.  &  S. 
493:  Boiid  v.  Straker,  7  Price,  662: 
Cass  V.  Cass,  1  D,  &  L.  698:  Thomas 
V.  titannawai/,  2  D.  &  L.  111.  See 
glimmer  v.  fVason,  1  B.  &  P.  105. 
'  (<))  Walker  v.  Christian,  cor.  Bo- 
sanquet,  J.,  at  chambers,  3rd  April, 
1835,  after  consultation  with  other 


Judges. 

(»)  Grant  v.  Fry,  8  Dowl.  234. 
See  Rex  v.  Burn,  7  Ad.  &  E.  190. 

{q)  French  v.  Bellcw,  1  M.  &  S. 
302. 

(»•)  Fmpei/  V.  Kinrf,  2  D.  &  L.  37o ; 
13  M.  &  W.  519:  R.  v.  Blo.vham,  2 
D.  &  L.  168  ;  6  Q.  B.  528 :  Graham 
V.  Inglebu,  6  D.  &  L.  737  ;  1  Ex.  651. 

(s)  Rex  V.  Mare,  13  East,  189 : 
Howard  v.  Brown,  1  M.  &  P.  22 ;  4 
Bing.  393:  Frost  v.  Hay  ward,  2 
Dowl.,  N.  S.  566:  Shaw  \.  I'erkins, 
1  Dowl.,  N.  S.  306.  But  probably  it 
would  now  be  held  that  it  was 
sufficient  if  the  party  before  whom 
the  aifidavit  was  sworn  was  a  com- 
missioner, though  tho  jurat  does  not 
state  this.  Fx  p.  Johnson,  Re  Chap- 
man, 50  L.  T.  214,  C.  A.,  so  held  on 
aifidavit  under  Bills  of  Sale  Act. 

(0  Burdekin  v.  Potter,  1  Dowl., 
N.  S.  134 ;  9  M.  &  W.  13 :  Howard 
V.  Brown,  4  Bing.  394  ;  1  M.  &  P. 
22:  Miinden  v.  The  Duke  oj  Bnins- 
icick,  4  C.  B.  321 ;  4  D.  &  L.  807. 


tin 
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Jurat  should 
be  signed. 


Affidavits, 

_  oaths  in  tho  Supreme  Court  of  Jiulicaturo  in  Enohml"  hM  ih. 
words  ''  >H  tn:,luud  "  are  only  necessary  when  tho  aifiaavit  ul-T 
out  ut    hus  country.     "  Sworn  before  nio,  J.  E.  S.,  by  com„  s'     r 
was  held  .sufficient  («).     But  merely  stating  him    o  bo  ™ ^    • 
moner"   .s  not  sufficient (x).      The  jurat  of  an   affidavit  Sm 
before  a  commissioner,  stating  it  to  have  been  received  "  bv  v  Vf , 
ot  a  commission  forth"  &c.,  omitting  tho  word   "issued^'  E" 
been  held  sufficient  (y).  _  An  affidavit  sworn  in  Irelatd  b  .'for. 

S"(S''°''°''  "^   *^°  -^"^  ^°"''*  ""^  ^^"^-^'^  ^""'^^  ^'^"■"'t  u 

By  It  of  S.  a.  Onl  XXXVrn.  r.  13,  "Where  an  affidavit  i. 
sworn  by  any  person  who  appears  to  the  officer  takin-  the  a  li  i .  v 
to  be  Illiterate  or  blin,l,  the  officer  shall  certify  in  thejura  ?      ' 
affidavit  was  read  in  his  presence  to  tho  deponent,  that  the  don  ,„    , 
seemed  purtectly  to  understand  it,  and  that  the  deponent  ma      hs 
signature  in  tho  presence  of  the  officer.     No  such  alfi.lavit  s   i  1 1 
used  in  evidence  in  the  absence  of  this  certificato,  unless  the  l'o,  • 
or  a  Judge  is  othorwisesatistiod  that  the  affidavit  was  road  over  , 
and  appeared  to  be  pertectly  understood  by  tho  deponent"  (n\ 

Where  the  deponent  rna.le  his  mark,  it  was  held  that  it  shonl.l 
appear  from  the  .]  iiriit  that  the  mark  was  made  {b).     If  the  (  ononm 
is  a  marksman  it  is  not  necessary  for  the  party  before  whom  t£ 
affidavit  IS  made  to  make  an  affidavit.  ^ 

Whore  an  affidavit  is  made  by  a    foreigner  in  the    En^i.l, 
language  an  interpreter  must  be  sworn  by  The  officer  tak^.^" Vi 
affidavit  to  interpret  it  truly  and  the  jura^l  sClIfXtelS  tt 
interpreter  was  so  sworn,  and  did  interpret  the  affidavit.     It  is  n, 
however,  necessary  that  any  affi,lavit  should  be  made  by  thekS 
pi^teror  the  officer  taking  the  affidavit;  it  is  sufficient  that  thl 
latter  certifies  by  the  jurat  that  such  steps  were  taken  (c'r!" 
affidavit  purports  to  be  signed  by  a  deponent,  it  will  be  no  .'.bicc  io 
that  It  IS  signed  in  a  foreign  character;  and  that  there  is  no  stat  . 
ment  in  the  jurat  to  show  that  the  deponent  is  a  forever  a  . 
that  the  writing  in  question  is  his  signature  (d).     If  the  affidavit  h„ 
in  a  foreign  language,  there  must  b°e  anotheV  iffidav^fby  au  i^  i 
preter  as  to  its  translation  and  meaning  (e)  ^ 

The  jurat  should  be  signed  by  the  Judg^  or  commissioner  before 


(«)  Fairbrass  v.  Pettit,  1  D.  &  L. 
622 ;  12  M.  &  \V.  453 :  Ilopkim  v. 
r ledger,  1  D.  &  L.  119. 

{x)  ma  V.  Moyaton,   7  Jur.  930, 

(//)  Dal;/   V.    B'Arctj   Mahon,    6 
Dowl.  192 :  Bill  v.  The  Port  of  Lon- 
don Assurance  Co.,  20  L.  J..  Q.  B 
89.  ^  •*       ■ 

(2)  Griffin  v.  Smythe,  8  Dowl. 
490. 

(rt)  See  Haynes  v.  Powell,  3  Dowl. 
599;  1  Chit.  Rep.  660:  li.  v.  The 
Sheriff  of  Middlesex,  4  Dowl.  763. 
See  the  form.  Chit.  Forms,  p.  728. 
As  to  the  mode  of  taking  an  affidavit 
of  a  person  of  unsound  mind,  see 
SiMle  V.  Walton,  L.  R.,  11  Eq.  420; 


40  L.  J.,  Ch.  365. 

(A)   Wilson  V  Blal-ey,  9  Dowl.  3.52, 
bee  ternyhongh  v.  Naylor,  23  W.  It. 

6.  i"^  J^n'l-,''^''"'''''''  6  D.  & R.  oU ; 
Jouffroy,  1  Dowl.  41. 

id)  Xathan  v.  Cohen,  3  Dowl.  37i) 
(9  It  IS  no  objection  to  an  aiti- 
davit  sworn  before  a  foreign  Court 
that  It  tvas  taken  in  the  foroiirii  laii- 
guage,  if  translated,  and  the  transla- 
tion verified  ;  and  the  oath  may  be 
administered  in  the  foreign  lani'iian-e 
if  It  be  translated  by  an  interpreter 
to  tho  deponent.  In  -  ^'  ' 
Dowl.  615. 


re   IJiuty,  (i 


The  Jurat, 
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9  Dowl.  3")'2, 
or,  23  W.  li. 

D.  &R..514; 

s  Marzi'tti  v. 

3  Dowl.  370. 
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forein;!!  luu- 
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whom  it  is  sworn  (/).     lie  should  also  certify  that  on  any  exhibit    CnAr.  XLIV. 
that  it  is  tho  document  rcl'orrod  to  in  the  allidavit  (r/). 

When  au  allidavit  is  sworn  l)el'oru  a  iiolary  aliroad,  liisi  sij^uaturo 
must  f,'onorally  bo  vorificd  by  affidavit,  tli(nigh  in  some  caso.s  whoro 
thi'  aiuount  in  dispute  was  sniall  this  has  Leon  dispensed  tvith  (/<). 

liv  li,  of  H.  v.,  Ord.  XXXVI 1 1,  r.  12,   "  No  allidavit  having  in  Interlineation, 
the  "jurat  or  body  thereof  any  interlineation,  alteration,  or  erasure,  &c.  in  jurat, 
shall  without  leave  of  the  Court  or  a  Judge  bo  read  or  ni  ido  uso  of  '**^' 
in  any  matter  depending  in  Court  unless  the  interlineation^  or 
alteration  (other  than  hy  erasure)  is  authenticated  by  tho  initials 
of  tlie  officer  taking  the  affidavit,  or,  if  taken  at  tho  central  office, 
cither  by  his  initials  or  by  tho  stamp  of  that  oilico,  nor  in  the  caso 
of  aTi  erasure,  unless  tho  words  or  figures  ajipearing  at  tho  tinro  of 
taking  the  affidavit  to  bo  written  on  the  erasure  are  rewritten  and 
signed  or  initialled  in  tho  margin  of  tho  affidavit  by  tho  ofliccr 

This  rule  applies  to  affidavits  sworn  in  India  («'),  A  lino  drawn 
through  two  w(nds  in  the  jurat,  leaving  them,  however,  perfectly 
legible,  is  an  erasure  within  this  rule,  and  vitiates  the  allidavit, 
thougii  the  omission  or  retention  of  tho  words  would  not  vary  the 
sense  (/.')•  i^o,  striking  out  the  date  mentioned  in  tho  jurat  with  a 
pun,  and  introducing  tho  right  date,  is  an  erasure  within  tho  moan- 
ni'Mif  the  above  rule  (/).  But  if  tho  words  "  beforo  mo"  in  tho 
jurat  are  struck  out,  and  the  words  "  by  tho  Court"  introduecd,  it 
is  not,  it  seems,  within  tho  rulo(??i).  An  erasure  oyer  tho  jurat 
does  not  vitiate  it(;0'  Nor  does  tho  usual  practice  of  totally 
erasing  a  jurat,  and  writing  a  fresh  one  underneath.  Where  part 
of  tlio  jurat  of  an  affidavit  was  written  on  ono  side  of  tho  i»apor, 
and  below  it  tho  words  "a  conmiissu)ner  for  taking  affidavits  in 
this  Court"  were  erased,  and  tho  remainderof  tho  jurat  was  written 
on  tho  other  side  of  tho  paper,  it  was  held  that  tho  affidavit  was 
nut  vitiated  thereby  (o). 

Au  alHdavit  which  has  a  defective  jurat  cannot  bo  read.     Where  Effect  of  de- 
a  rule  is  obtained  upon  an  affidavit  which  is  so  defective,  the  Court  feotivo  jurat. 
will  sometimes  discharge  tho  rule,  with  costs  (p),  but  there  is  no 
infiexiblo  rule  as  to  this  (</). 


II 


if)  Bill  (or  Ikll)  V.  Bament,  8  M. 

6  W.  317  ;  y  Dowl.  810.  A  warrant 
of  committal  obtained  upon  an  affi- 
davit in  wliidi  the  jurat  is  not  signed 
by  tlie  conimissiouor,  is  bad,  and  will 
bodiscliarged  {Kvp.Jtfi/winui,!,.  II., 

7  Ch.  -188) ;  and  tlio  defect  will  not 
be  cured  by  tho  commissioner  signing 
the  jurat  in  Court,  on  the  hearing 
of  the  application  to  discharge  tho 
warrant.    Id. 

(a)  RcAllimn,  10Ex.5Gl. 

(/()  In  re  Dunn'  Trusts,  L.  E.,  8 
Eq  08.  See  Lyle  v.  Elhvood,  L.  E., 
15  Eq.  C7:  Ikll  v.  Turner,  L.  11.,  17 
Eq.  439:  Ilaeon  v.  Turner,  W.  N. 
1876,  292.    See  post,  p.  468. 

(0  Re  Ftm;  >>  D.  &  L. -175:  iff 
Fanait,  5  C.  B.  436. 

(/,)   iniliama  v.  Clough,  1  A.  &  E. 

C,.\.r.— YOL.  I. 


376.    See  Iloulden  v.  Fasscn,  6  Bing. 
236 ;  4  M.  &  P.  127. 

(/)  Chambers  v.  Barnard,  9  Dowl. 
557.  See  Jacob  v.  Ifuxz/ate,  3  Dowl. 
456,  Ex.,  where  a  3  appeared  to  have 
been  written  over  a  2. 

(»()  Austin  v.  Grange,  4  Dowl. 
576. 

(n)  Atkinson  v.  Thompson,  2  Chit. 
Ee]).  19.  And  sec  Ilohlden  v.  I'assen, 
0  Bing.  236  ;  4  jM.  &  P.  127. 

(o)  Wills  v.  iJntvson,  2  Dowl.,  N. 
S.  465  ;  10  M.  &  W.  662. 

(«)  Frost  V.  Uai/ward,  2  Dowl., 
N.  S.  56G  ;  10  M.  &  W.  673  :  Cobbeit 
V.  Old/ield,  16  M.  &  W.  469  ;  4  D.  & 
L.  492. 

(5)  Fe  Lh'jd,  15  Q.  B.  682 :  Hohnex 
V.   The  London  and  South-  Western 


II 


It.  Co.,  13  Q.  B.  211. 


See  post,  Ch. 
n  II 
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4fifl  Affldaviii. 

^^"^  "^-       ,  In  mn-iy  cases  timo  br.s  Leon  rofusecl  to  euro  a  clofoi't  in  tho 

Amcndmont  of  i^^'^^^^'^     \V'Loro  nn  allidavit  which  was  ustd  in  showing  cau^o 

jurat.  against  !i  rule  had  boon  sworn  botoro  a  commissionor,  hut  omiit.il 

to  stato  in  tho  jurat  tho  placo  at  which  it  was  sworn,  leave  was  '>ivi.u 

to  ar.vend;  and  in  order  to  onablo  tho  party  to  do  so,  tho  rulu  was 

■nn#<,,«^„  t       cnl  fged  upon  payment  of  tho  costs  of  tho  oulargemont  (s). 

W      °  ^''  ^  i-oi'o"-ing  to  tho  jurat  for  tho  purpose  of  fixing  the  dato  of 

an  ovon<-  mentioned  in  tho  body  of  tho  afUdavit,  sec  antv,  p.  ^(il. 


Statement  na 
to  party  filing. 


Printing 
davits. 


affi. 


Before  whom 
to  be  sworn : 
—Commis- 
sioner, kc. 

— Master  and 
first  and 
second  class 
clerk. 


Sfcitemcnt  OS  to  I'aHi/  fdinf/.l—'Uho  aflidavit  must  contain  a  noto 
at  tho  end  of  it  stating  on  ^\■ll()se  behalf  it  is  tiled.  15v  J!  „f  s  r 
Ord.  LXVl.  r.  7  (k),  "It  shall  bo  stated  in  a  noto  at  the  l',„,t  ui 
every  allidayit  tiled  on  whose  behalf  it  is  so  filed,  and  sucli  ii,,t„ 
shall  be  i^'inted  on  every  jjrinted  copy  of  an  allidavit  or  set  of 
afHda-.-its,  and  copiec'  on  every  ollicc  copy  and  copy  furnishoil  to  a 
party."  (&e  also  Ord.  XXXVllL  r.  10,  post,  p.  471,  and  „,  t. 
Jtliiit,,  seeiwst,  p.  471.) 

Printhi;/  Af/hhiviis.']~By  7?.  of  H.  C,  Onl  LXVL  r.  4,  "  Viiv 
affidavit  may  bo  sworn  to  eitiier  in  print  or  in  manuscrii)t,  (jriiutlv 
in  print  and  partly  in  manuscript"  {sre  aide,  C/i.  C'XXl'L).  ' 

As  to  printing  affidavits  where  tliero  has  been  a  consent  l„r 
takuig  evidence  at  tho  trial  by  aflidavit,  see.  post,  C/i.  L  VL 

13y  Onl.  LXVL  r.  0,  '■  Where  any  written  deposition  of  a  witiK^-^s 
has  been  filed,  such  deposition  shall  bo  printed,  unless  otherwise 
ordered." 

By  r.  G,  "The  rule  of  Court  as  to  printing  depositions  and  affi- 
davits to  1)0  used  on  a  trial,  shall  .lot  apply  to  tho  deposition.^  and 
afndavits  which  luivo  previously  been  used  upon  any  ])roecedin" 
without  having  been  printed."  »  " 

As  to  printing  proceedings  in  general,  and  as  to  tho  pancr  on 
which  thoy  are  to  be  printed,  see  post,  Ch.  CXX  VI.  As  to  f  lum.sLin"' 
tho  o^iposite  party  with  printed  copies,  see  ante,  p.  279.  ° 

Be/ore  wliom  to  he  sworn.']— V,y  Ord.  XXXVILI.  r.  4,  "Affidavits 
sworn  111  England  shall  bo  sworn  before  a  Judge,  district  ri'-i,-,tiar, 
commissioner  to  administer  oaths,  or  officer  empowered  under  the^o 
rules  to  administer  oaths," 

By  Ord.  LXL  r.o,  "Every  master,  and  every  first  and  second 
class  clerk  m  the  Iiling  and  Hecord  Department  shall,  by  virtue  of 
his  office,  have  authority  to  tako  oaths  and  affidavits  in  the  Supremo 
Court.  ' 

Affidavits  intended  to  bo  used  in  tho  course  of  any  proceedinn'sin 
the  High  Court,  may  be  sworn  cither  in  Court,  or  before  oiie  of 


CXXII.  See  Be  Denton,  28  L.  J.,  C. 
P.  255 ;  6 C.  B.,  N. S.  287,  where  there 
was  an  erasure  in  the  jurat  of  au 
affidavit  verifying  a  notarial  certifi- 
cate of  the  execution  of  an  acknow- 
ledgment by  a  married  woman  under 
the  Fines  and  Recoveries  Act,  and 
the  Ccurt  allowed  the  afliuavit  to  be 
filed. 


It.  V.  Coeh/iaw,  2  N.  &  M.  37S,  But 
see  Goodrick  v.  Tiirlei/,  4  Dowl.  .'ilCi  : 
It.  V.  Justices  of  Wurteidishirc,  5 
D^ivl.  382. 

(i)  Cass  V.  Cass,  1  D.  &  L.  G98 ; 
13  L.  J.,  Q.  B.  52.  See  further  as  to 
amendment,  liill  v.  ISainent,  8  M.  ic 

VJ       '>17-       T-:-      „         P:./7.       .,      I>     ...1       /•,..- 


I  (It,  2  Dowi.  C07 


(r)  See  Anon.,  2  Chit.  Kop.  20 :      See  2  Tyr.  261 


See  d'dson  v.  Blakei/,  9  Dowl.  352. 


Bv/ore  whom  to  be  sworn. 


4G7 


tho  Judges  of  tlio  Court,  at  Chambers  or  clsowhoro  (<)>  or  before  a   Chap.  XLIY. 
Cdiniiiissioncr  of  tho  Court  authorized  to   tiike  alHdavit8((');    or  ' 

betoro  a  commissioner  cmpowere<l  to  take  allidavits  in  Scotland  or 
Iii'liind,  by  tho  statute  3  d'  4  W,  4,  c.  42,  a.  42,  or  in  tho  Itdo  of 
Mill!  or  tho  Channel  Islands  {unit-,  p.  25). 

By  Onh  A'A'A'IY//.  r.  Ki,  "No  allidavit  shall  bo  sufliciont  if  Not  party's  _ 
sworn  before  tho  solicitor  acting  for  the  party  on  whoso  behulf  tho  solicitor  or  liis 
iitliduvit  is  to  bo  used,  or  before  any  nf,'ent  or  correspondent  of  ^^''^^  °'' 
tiuch  solicitor,  or  before  the  party  himself"  (,r).  imrtnor. 

By  Onl.  XXX  VI /I.  r.  17,  "Any  ullidavit  which  would  bo  iu- 
suiliiient  if  sworn  before  the  solicitor  himself  shall  bo  insullicient 
it'  sworn  before  his  clerk  or  partner"  (.r). 

An  allidavit  sworn  before  tho  clerk  to  a  solicitor,  who  makes  an 
application  that  his  client  may  be  admitted  as  a  party  to  a  cause, 
is  not  within  tho  prohibition  of  this  rulo  (.//).  Tho  rule  applies 
only  to  proceedings  on  the  Croivn  side  of  tho  Uueou's  i5ench 
iJivision  (x). 

By  (ml.  XXXVII  r.  r.  G,  "All  examinations,  aflidavits,  doclara-  In  Scotland, 
tioiis,  allirmations  and  attostaticnis  of  honour  in  causes  or  matters  Ireland,  &c. 
depending  in  the  lligli  Court,  and  also  acknowledgments  required 
fur  the  purpose  of  enrolling  any  deed  in  the  Central  OlUce,  may  bo 
sworn  and  taken  in  Scotland  or  Ireland  or  the  Channel  Islands,  or 
in  any  colon}',  island,  plantation,  or  placo  under  tho  dominion  of 
liir  Majesty  in  foreign  parts,  before  any  Judgo,  Court,  notary 
public,  or  person  lawfully  authorized  to  administer  oaths  in  f  .ich 
country,  colony,  island,  plantation,  or  placo  respectively,  or  before 
any  of  her  Majesty's  consuls  or  viec-eonsiils  in  any  foreign  i)art3 
out  of  her  Majesty's  dominions;  and  tho  Judges  and  other  otiicers 
of  the  High  Court  shall  tiike  j  mlicial  notice  of  tho  seal  or  signature, 
as  tho  case  may  bo,  of  any  such  Court,  Judge,  notary  public, 
person,  consul,  or  vice-consul,  attached,  appended,  or  subscribed  to 


':  f 


':  :  ^  f 


(0  riiillips  V.  Drafcc,  2  Dowl.  45. 
As  to  payment  of  fee  for  oath,  see 
post,  p.  470. 

(«)  Jiid.  Act,  1873,  ss.  82,  84.  Seo 
Ha-  V.  Jones,  2  Salk.  4G1 :  tS/inu-  v. 
Piv/iwv,  IDowl.,  N.  S.  30G:  IShilaley 
y.  Alila,  11  Jur.,  N.  S.  395. 

(.!■)  Sec  Ihtke  of  Xurt/iKinbirlniid 
V.  'Mil,  7Ch.  D.'777;  47  T..  J.,  Ch. 
343 :  Doc d. I'nimc  v.  Hoc,  8 Dowl.  ;S  10. 
Before  the  Rules  of  Court  of  II.  T. 
l«o;3.  affidavits,  except  to  liold  to  bail, 
could  not  1)0  sworu  before  the  solici- 
tor of  the  party  on  whose  behalf  they 
wore  to  be  used.  H.  E.  15  Gr.  2,  r.  11, 
Q.  B.  AiidscoR.  E.  13G.2,r.  1,C. 
P. ;  R.  C,  11.  2 W.  4  :  GooiUitk  d.  Fye 
V.  lUtdtitle,  8  T.  R.  C38.  This  rulo  in 
general  ajiplied  to  the  partner  of  the 
Bolicitor  on  tho  record.  Seo  Turner 
V.  lluks,  10  Q.  B.  292:  Batt  v. 
Viiiicij,  1  Price,  IIG.  And  an  affi- 
davit made  before  a  commissioner, 
who  acted  as  tho  solicitor  of  the  ile- 
fendant  before  an   appearance  was 

Kidd  V. 

n 


entered,  could  not  be  used 


Davis,  5  Dowl.  5G8 :  A'.c  ;;.  Gray,  21 
L.  J.,  Q.  B.  380,  where  there  was  no 
action  pcndinff.     But  to  render  tho 
aftidavit  inadmissible  in  these  cases, 
it  must  have  been  clearly  shown  by 
atIidavit(7/«/^/6W(  v.  //7///.c;',Wiglitw. 
02),  or  by  the  admission  of  tho  party 
{^lldddiick  V.  Willianis,  7  Dowl.  ■All), 
that  the  solicitor  acted  as  such  at  tho 
time  of  taking  tho  affidavit ;  and  it 
was  not  sufficient   to  show  that  ho 
was  so  at  the  time  of  making  the  ob- 
jection :  liffiKnwiit  V.  Jlraii,  4  Dowl. 
354.    To  come  within  this  rulo  tho 
commissionir   must   have    been  not 
merelj'  tho  law  adviser  of  tho  party 
generally,  but  his  solicitor  in  that 
particular    business :      Jf'illiams    v. 
llockiii,  8  Taunt.  435.    Tho  Chau- 
ceiy  practice  was  less  strict  in  these 
respects  :  Foster  v.  Uanvy,  4  De  G., 
J.  &  S.  59. 

{y)  I)oci!i.Grdxnt\.Roe,b'Dovi\Am. 

(;)  Ord.  LXVIII.  r.  2.  It  did  not 
do 'SO  formerly,  ii!.  r.J1/i:f»,lDowl., 
N.  S.  865,  Cokridfjc,  J. 
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PamVI. 


Before  mngis' 
tratcs,  &c. 
abroad. 


British  consul 
may  admi- 
nister oatlis. 


So  may  am- 
bassadors and 
other  British 
ministers 
abroad. 


Affidavits, 

any  such  oxaiiiinationH,  affidavits,  alTirmations,  attestations  of 
honour,  doclarutious,  ucknowludyiuontsi,  or  to  any  other  doud  or 
docunioiit." 

An  allidavit  mado  in  a  foreign  country  hoforo  a  mayor  or  other 
ma{,'istrato  or  olficor  thoro,  bonij,'  authorizod  by  tho  'law  of  such 
country  to  administer  oaths,  nuiy  bo  used  in  th((  Courts  hero(./). 

An  aindavit  nworn  in  foreign  parts  out  of  her  ^riijesty's  dominions 
before  a  notary  i)ublie  (/-),  and  not  before  a  consul  or  viee-con-iil 
in  cases  where  the  dei)onent  is  residing  at  u  distance  from  miv 
consul  or  vice-consul,  may  bo  filed  {b).  ^ 

liut  it  has  been  held  at  Chambers  that  an  affidavit  sworn  l)eforo 
a  notary  public  in  tho  United  States,  whose  sij^naturo  was  veriilfd 
by  tlio  Secretary  of  State,  was  not  admissible  (t). 

IJy  ()  (/.  4,  r.  87,  a.  1!0,  "  And  whereas  it  is  expedient  that  cvfrv 
consul-fjeneral  or  consul  appointed  by  his  Majesty  at  any  funi-ii 
port  or  placi'  should,  in  all  eases,  have  tlie  jjower  of  adrii'niMiMiii" 
an  oatli  or  atlirmation  wlienever  tho  same  sliall  bo  renniri'd,  and 
fihould  also  liavo  i>ower  to  do  all  sueli  notarial  acts  as  anv  public 
notary  may  do;  l!o  it  tliereforo  enacted.  That  from  and  a'fter  tho 
passiiijLi;  of  this  Act,  it  shall  and  may  bo  lawful  for  any  and  ovcrv 
Consul-jj:eneral  or  consul  ai)pointed  by  his  Majesty  at 'any  fi>ivi>'a 
port  and  iilaee,  whenever  he  shall  be  thereto  reqn'ireil,  and  wlnu- 
over  ho  shall  sec  necessary,  to  administca'  at  such  foreign  ]».it  or 
place  any  oath,  or  take  any  allidavit  or  allirmation  from  a'liy  pirson 
or  persons  whomsoever,  and  also  to  do  aial  perform  at  sueli  iuivvn 
IKH't  or  idace  all  and  every  notarial  acts  or  act  wliich  any  noturv 
public  could  or  might  bo  rei[uired,  and  is  by  law  empowcre/1  to  d() 
within  tho  United  Kingdom  of  Great  Britain  and  Ireland;  ami 
every  such  oath.  aflidaMi,  or  afrirmation,  and  every  such  notnri,il 
act,  administered,  sworn,  alllrni-d,  had,  or  done  by  or  before  smh 
consul-gei.inul  or  consul,  shall  be  as  good,  valid,  and  effectual,  and 
shall  bo  (if  like  force  and  <tVoct,  to  all  intents  .and  imrposes.  as  if 
any  such  oath,  afUdavit,  or  allirmation,  or  notarial  act  resjieetivtilv 
had  been  administered,  ,--woru,  alfirmcd,  had,  or  done  before  ai'iv 
justico  of  tho  peace  or  notary  public  in  any  part  of  tho  Uiiiteil 
Kingdom  of  Great  13ri'ain  or  Ireland,  or  before  any  other  leal  or 
competent  authority  oi  tho  like  nature."  " 

Tho  18  &  19  V.  c.  42,  after  reciting  the  above  enactment  by 
sect.  1,  enacts,  that  "  From  and  after  tho  passing  of  this  Act,  it  shall 
and  may  be  lawful  for  every  British  ambassador,  envoy,  n'linistor, 
charge  d'aft'aires,  or  secretary  of  embassy  or  of  legation  exeicisin'^ 
his  functions  in  any  foreign  country,  and  for  every  British  vioo- 
consul,  acting  consul,  pro-consul,  or  consular  agent  (as  well  as 
everj'  consul-general  or  consul)  exorcising  his  functions  in  any 


(a)  Dabncr  v.  Snnmrd,  7  T.  R. 
251:  O'Meah!/  v.  A'etca/!,  8  East, 
364  :  Turnbtt/l  v.  Moreton,  1  Cliit. 
Rep.  721 :  lir  Woodman,  11  C.  B., 
N.  S.  C30:  Ktvan  v.  Cruir/orti,  45 
L.  J.,  Ch.  C58. 

{/>)  Coo/.r  V.  Ji;//,>,,  2.)  Ch.  D.  7G9; 
53  L.  J.,  Ch.  592  ;  oO  L.  T.  152  ;  32 

W.     E.     379.       Son     }iy::rkl,hfi}lk    V. 

Smith,  60  L.  T.  401 ;  32  W.  R.  GJ5, 
where  an  afBdavit  sworu  before  the 


clerk  of  a  Circuit  Court  in  tlic  T'nitcd 
States,  many  miles  from  any  British 
consul,  and  whose  authority  te  lul- 
miuister  the  oath  was  ccrtiticil  by 
a  British  consul,  Avas  mhnitttd.  8(>o 
(unpir  V.  Moon,  \Y.  N.  liJHl,  78; 
Bitt.  Ch.  Cas.  12. 

(<■)  J)e  LiOH  V.  IIMnrcl  \\.  X. 
18H3,  \^.l;  Bitt.  Ch.  C:ts.  10.  Scd 
(juajre,  see  cases  cited  in  preceding 
note  {h). 


mww» 


Ih/oic  ivhviii  tu  be  6wurn, 

foreign  placo,  ■u-lionovor  ho  hIwU  1)o  thornto  ronulrod,  atul  wbonovor 
lid  sliiill  SCO  n()C(jsHur3',  Id  iidmiiiistcr  in  micli  t'orcigii  country  or 
iilaco  any  oath,  or  to  tnko  imy  iillldavit  or  iitlirnuitiou  from  any 
lorson  whomsoever,  and  uImo  to  do  and  perform  in  Htich  foreign 
loimtryor  phico  till  and  every  notari'.l  acts  or  act  which  any  notary 
imMic  could  or  might  ho  iiMinired  and  in  by  hiw  empownnul  to  do 
within  tho  United  Kingdom  of  Grout  liritain  and  Ireland;  and 
ovurv  such  oath,  atUdavit  or  allirmation,  and  every  Huch  notarial 
lut,  lulmiuisterod,  Hworn,  allirniud,  hud,  or  done  by  or  lioforo  HUch 
nmbassador,  envoy,  miniwter,  chiirgi'  d'all'airos,  secretary  of  ombansy 
or  of  legation,  vice-consul,  acting  consul,  pro-consul,  or  consular 
n''()nt,  shall  bo  as  good,  valid,  and  elVectual,  and  shall  be  of  liko 
force  and  effect  to  all  intents  and  purposes,  as  if  suchoatli,  alUdavit, 
or  allirmation,  or  notarial  act  respectively  liad  been  administered, 
sworn,  afiirmod,  had,  or  done  before  anyjustico  of  tho  poaco  or 
notary  public  in  any  part  of  tho  United  Kingdom  of  Great  Britain 
or  Ireland,  or  before  any  other  legal  or  competent  authority  of  tho 

liko  nature "(<0-  .  ,     „        ..  ^  ,  ,         -i 

By  sect.  2,  "  AfFidavits  and  affirmations  so  taken  as  aforesaid 
under  the  said  Act  of  King  George  tho  Fourth,  or  this  Act,  shall 
and  may  bo  received,  road,  and  made  uso  of  in  and  before  any 
Com't  of  law  or  equity,  or  other  judicature  whatever  in  any  part  of 
tho  United  Kingdom,  and  tho  Judges  and  oflicors  thereof,  in  or  in 
relation  to  any  action,  suit,  cause,  matter,  or  proceeding  in  or 
boforo  any  such  Court  or  judicature,  in  liko  manner,  and  si'  II  bo 
of  tho  saw  ■'  >:oan''.  effect  as  affidavits  and  ailirmations  tuivun  in 
or  before  f-  ill  Court  or  judicature,  or  by  any  person  duly  com- 
missioiHHl  or  authorized  by  such  Court  or  judicature  to  tako  such 
affidavits  or  affirmations,  and  shall  bo  filed  and  dealt  with  accord- 

r.v'sect.  3,  "  Any  document  purporting  tohavo  affixed,  impressed, 
(IT  subscribed  thereon  or  thereto  tho  seal  and  signature  of  any 
I'.iitish  ambassador,  envoy,  minister,  charge  d'aftciiros,  secretary  of 
eiiibassy  or  of  legation,  consul  general,  consul,  vice-consul,  acting 
consul,  pro-consul,  or  consular  agent,  in  testimony  of  any  such 
(iiith,  affidavit,  afllrmation,  or  act  having  been  administered,  sworn, 
ulliimod,  had,  or  dono  by  or  before  him,  shall  bo  admitted  in  evi- 
dence without  proof  of  any  such  seal  and  signature  being  tho  seal 
and  signature  of  tho  person  whoso  seal  and  signature  tho  same 
purporl;  to  bo,  or  of  tho  official  character  of  such  person." 

In  cases  not  within  this  Act,  where  tho  aflidavit  is  sworn  beforo 
some  person  abroad,  not  only  his  signature  to  tho  jurat,  but  also 
his  authority  to  administer  oaths  and  tako  affidavits,  must  bo 
voiifiod  by  an  affidavit  made  in  this  country  (e),  or  ty  tho  certificate 
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CrtAP.  XLTV. 


Affltlavita 
taken  i.ofore 
ambdNiiidors, 
(Sec.  abroad, 
may  bo  used 
in  Courts  in 
tho  United 
Kingdom. 


Documents  to 
bo  admitted  in 
ovidonco  with- 
out proof  of 
seal  or  signa- 
ture. 


(i!)  As  to  swearing  an  affidavit 
before  a  British  consul  or  ^^co•cous^d 
before  this  Act,  see  Ito  Cooucr,  IG 
C.  B.  225:  WUUnmsv.  IFeHi,  3  D. 
vfc  L.  367:  Le  VcK.r  v.  Jl'i-krlv;/,  5 
Q.B.  836;  2  D.  &  L.  31 :  I '.  L.  J., 
Q.  B.  244:  ricrirdo  v.  Mxc/iado,  4 
B,  &  0.  SSfi  :  7  B.  &  R.  478  :  Rr  p. 
HiitcMnson,  1  M.  &  P.  559 ;  4  Biug. 
60G :  Riddell  v.  Nash,  8  Moore,  632  : 
In  u  Eady,  6  Dowl.  615 :  In  re  Bar- 


ber, 4  Dowl.  640 :  Be  Picl-ersgUl,  6 
Sc.  N.  R.  831  •  Ex  p.  IMcMimm,  6 
D.  &  L.  523 ;  5  C.  B.  498,  C.  V. :  Ex 
p.  BanUH:  ''  Sc.  N.  R.  523. 

((■)  o.o  French  v.  Bellew,  1  l\r.  & 
Sel.  30'J  :  <)\Ueale)/  v.  Newel!,  8  East, 
3&t:  Jialmer  v.  'Barnard,  7  T.  B. 
251  :  E.K  p.  Worsleu,  2  11.  Bl.  275: 
I'ieliun'o  v.  JIachado,  4  B.  &  C.  886  ; 
7  D.  &  R.  478. 


»ifi«.';f(«'4^5^%  ;,  .yipj 
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Paet  VI. 


Persons 

swearing 

falsely. 

Forging  seal. 

Affidavit  in 
foreign  lan- 
guage. 

Fee  for  oath. 


When  to  bo 
sworn. 


Stamping  fil- 
ing stamp. 


Ajffidavits. 

_  of  a  notary  public  (/),_  or,  it  would  seem,  of  a  British  consul 
&c.  ((/).  It  seems,  that  it  must  be  proved  that  the  doenistor  o;  tlio 
Isle  of  Man  has  power  to  take  affidavits,  before  an  affidavit  sworn 
before  him  can_  bo  received  horo(/().  liut  it  is  not  necessary  to 
show  that  an  Irish  or  Scotch  Judge  has  such  power. 

Sect.  4  enacts,  that  persons  swcarinj^  falsely  shall  be  guilty  of 
perjury,  and  directs  how  such  parties  shall  be  proceeded  agaius.t, 

Sect.  5  enacts,  that  persons  forging  any  such  seal  or  sifnat'iro 
shall  be  guilty  of  felony,  and  directs  how  they  shall  bo  procoodorl 
against. 

An  affidavit  may  be  sworn  abroad  in  a  foreign  language  i)rovido(l 
there  be  an  affidavit  verifying  a  translation  of  it  (/). 

Ffc  for  OatJi.l—Tho  fee  for  taking  an  affidavit  is  Is.  6iJ,  "Wlicu 
the  affidavit  is  sworn  before  an  officer  of  tho  ("ourt,  this  fee  is  paid 
by  a  stamp  (impressed  or  adhesive)  on  the  affidavit.  There  is  also 
an  additional  fee  of  Is.  for  each  exhibit  referred  to,  and  required 
to  be  marked.  Tho  stamp  for  this  Is.  is  to  bo  impressed  or  adhesive 
on  tho  affidavit.     (-S'ee  Order  as  to  iinmjjs,  post,  Vol.  2,  Apj'.) 

ir/*m  to  be  sworn.'] — As  to  when  affidavits  in  support  of  or  against 
a  rule  must  be  sworn,  see  post,  C/i.  CXXfl. ;  on  moving  for  a  now 
trial,  post,  Oh.  LXVIII. ;  to  arrest  defendant,  jiost,  Ch.'  CXXvil, 
An  affidavit  sworn  on  a  Sundaj-  cannot  be  used  (A'). 

By  Ord.  XXXVIIT.  r.  19,  "Except  by  leave  of  the  Court  or  a 
Judge  no  order  made  ex  jmrte  in  Court  founded  on  any  affidavit 
shall  be  of  any  forco  unless  tho  affidavit  on  which  the  application 
was  made  was  actually  made  before  thb  order  was  ai)pliod  for,  and 
produced  or  filed  at  the  time  of  making  the  motion." 

Slumping  Affidavits.']— By  Ord.  XXXVITT.  r.  15,  "In  cases  in 
which  bj'  the  present  practice  an  original  affidavit  is  allowed  to 
bo  used,  it  shall,  before  it  is  used,  bo  stamped  with  a  projicr  tilin" 
stamii,  and  shall,  at  the  time  when  it  is  used,  be  delivered  to  and 
left  with  the  proper  officer  in  Court  or  in  Chambers,  who  shall  send 
it  to  be  filed.  _  An  office  copy  of  an  affidavit  may  in  all  cases  bo 
used,  tho  original  affidavit  having  been  previously  filed,  and  tho 
copy  duly  authenticated  with  tho  seal  of  the  office." 

The  Court  fees  on  affidavits  are  now  denoted  by  impressed  or 
adhesive  ;tamps  {see  Order  as  to  taking  fees  by  stamps,  post,  Vd.  2 
App.). 

All  adhesive  stamps  must  bo  put  on  tho  first  page  of  the  affidavit 
on  tho  margin  (see  "  Notice,"  post,  p.  4"o). 

The  fee  on  filing  an  affidavit  with  exhibits,  if  any,  is  'S".  M. 
(see  Order  as  to  Court  fees,  post,  Vol.  2,  App.).  As  to' the  fee  for 
oath,  see  siqjra. 


(/)  lix  p.  JForsh'i/,  2  H.  Bl.  275. 
See  Cole  v.  Shcrrard,  11  Ex.  482. 

(17)  See  In  re  Barber,  2  Biiig.  N. 
O.  '2fiS;  -1  ■Dnwl.  filO,  prr  7V;;.'/,/.', 
C.  J.  :  and  qumre  as  to  tho  niargiual 
note  in  tho  report  in  Dowl. ;  I'lx  p. 
JMchinson,  5  D.  &  L.  523.    See  18 


&  19  V.  c,  12,  supra ;  G  G.  1,  c.  87, 
s.  20,  ante,  p.  408. 

(h)  Cross  V.  Clieshhr,  13  Jur.  003. 

(0   AV  /iVf.fy,  0  Dowl.  015. 

(/,•)  Jhe  d.  Ifil/iiiiiiKon  v.  J{oi\  3  D. 
&L.  328;  15L.  J.,  Q.  B.  39. 


stamping  Affidavits. 
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"  Vo  affidavit  will  be  allowed  to  bo  read  or  referred  to  before  tbe   CnAP.  XLIV. 
TnrVo  or  Master  in  Chambers  unless  tlio  filing  stamp  has_  been 
a!£cl  and  cancelled  by  the  proper  officer  (in  chambers)  prior  to 
ii.n.vivfios  ffoina;  into  tho  Judge's  room  "  (/). 

^  VSavfts^made  for  tho  iminediato  purpose  of  being  filed,  read  or  Stamp  duty. 
nsod  in  any  Court,  or  before  any  Judge,  master,  or  oiiicer  of  any 
P.mrt  are  exempt  from  tho  stamp  duty,  miposed  by  tho  Stamp  Act, 
lS-0  (m)  The  duty  imposed  by  that  Act  on  affidavits  and  statutory 
declarations  made  under  the  provisions  of  tho  stat.  5  A  G  II  til.  4, 
c.  U2,  is  23.  Gd.  (m). 

p,.;/„„i_By  Ord.  XXXVm.  r.  10,  "Every  aflidavit  or  other  Filing, 
.roof  used  in  admiralty  actions  shall  be  filed  m  the  Admiralty 
Wrv:  every  affidavit  used  in  probate  actions  shall  bo  filed  m 
iln^'Probate  Eeo'istrv :  ovorv  affidavit  used  on  tho  Crown  side  of  the 
Quooi's  Bonth  iivilion  shall  be  filed  in  the  Crown  Office  Depart- 
ment :  every  affidavit  used  in  a  cause  or  matter  proceeding  m  a 
'  ict  registry  shall  bo  filed  there  :  and  evorv  o  her  aflidavit  used 
ill  be  filed  in  tho  Central  OHice  There  ^ball  bo  appended  to 
everv  alfidavit  a  note  showing  on  whose  behalt  it  is  filed  and  no 
allidavit  shall  bo  filed  or  used  without  such  note,  unless  tho  Court 
or  a  Judge  shall  otherwise  direct."  rt,  i     -^    t,     n  i,^ 

As  a  general  rule  it  is  not  necessary  that  an  affidavit  should  be 
filed  hoiovo  it  is  used.  As  to  filing  affidavits  on  motions,  see  post, 
r/  •)  Ch  CXXII.."  Motions:'  Aflidavits  used  m  support  ot  an 
;«;<e  motion  to  tho  Court  must  bo  filed  though  the  motion  be 
r d^ised.  An  affidavit  used  at  chambers  before  the  Judg^  or  master 
n  not  be  taken  away  except  with  the  express  leave  ot  the  Judge 
0  master,  but  must  bo  left  with  tho  doorkeeper  to  be  filed,  {bee 
..n.f   IW  '>    Ch   ex XIIL,  "  Siiminoiises  and  Orders.   )  „,     ., 

^"  It'  a  Solicitor  mi  demand  (»)  made  refuses  to  file  an  affidavit 
wV.ch  ho  ought  to  tile,  tho  Court  will  compel  him  to  do  so  (o). 

IW  Ord.  XXXVm.  r.  18,  "  Where  a  special  ime  is  limited  for 
fiUn-'  afiidavits,  no  affidavit  filed  aftor^  that  time  shall  bo  used 
iiTilels  bv  leave  of  the  Court  or  a  Judge.  ,  ,      ,,  u     ,^       •*        *„ 

Affidavits  when  once  nVd,  may  be  made  use  of  by  the  opposite  Opposite  party 
pa^ty,   though    the  party  who    tiled    them  may  declino  to  use  may  u.e  them. 

^^Vhere  a  defendant  makes  an  affidavit  at  Judge's  Chambers  Copy  of  es- 
identifving  a  document  which  is  exhil)ited  to  him  only,  and  not  hibit. 
filed  lie  will  bo  compelled  to  allow  tho  plamtift  to    ako  a  copy  of 
tl  at' document,  although  it  is  sworn  to  furnish  a  deience  to  the 
a  Hon  ('/).    Where  a  plan  has  been  filed  in  support  ot  a  motion 
Xch  las  been  disposed  of,  tho  Court  will  not  allow  such  plan  to 


!p,  ! 


Ml 


(0  Order  at  chambers.  Soo 
"Weekly  Notes,"  rt.  II.,  March 
5th,  IMl.  „,       ,    ,    ^., 

(m)  ;!;{  &  31  V.  c.  97,  schcd.  tit. 
"Jlli(hrit."  See  Jic  Tcmplemnn  ami 
11,1,1,  0  ■Dowl.  9G2  :  IIUI  v.  Ulncombc, 
9  Dowl.  339 :  n.  v.  Mayor  oj  Lich- 
field,  1  Q.  B.  463. 


()i)  rUmore.  v.  Uood,  8  Dowl.  21. 

(«)  i'Ac;;.  7;i(vrs,  2Do\vl.  92. 

{p)  I'ncc  V.  llaijman,  7  Dowl.  47. 
As  to  f  arniHliiiig  to  au  opposite  party 
copies  of  affidavits,  &c.,  seo  ante, 
pp.  279,  4G6.  „    ^     , 

Ui)  Tcbbutt  v.  AmhUv,  7  Dowl, 
074. 


t 


;    '  ■  r' 


J 
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Paet  VT. 


Taking  affi- 
davit off  file. 


Taking  affl- 
davit  from 
Central  Office. 

Search  for 
afddavits  filed. 


Offiui  copies, 
use  of. 


Office  copies 
left  to  be  ex- 
amined and 
marked. 


Bespeaking 
copies  to  bo 
made  in  the 
ofSce. 


Altering  office 
copies. 


AJJidaviti. 

be  taken  off  the  file  at  the  instance  of  the  partj'  ■who  filed  it  iu 
order  to  enable  him  to  make  his  defence  to  another  in'oceedin"'  (r'' 

As  to  taking  office  coiiies  of  affidavits  for  the  purpose  of  shwvinn. 
cause  against  a  rule,  see  post,  Ch.  CXX  VI.  As  to  furnishing  coinw 
of  affidavits  to  the  opposite  party,  see  ante,  p.  279.  As  to  u-i-i.' 
office  copies,  seeOnh  XXXVJII.  r.  15,  ante,  p.  470.  ' " 

The  Court  will,  under  particular  circumstances,  cither  make  an 
order  for  taking  off  the  file  an  affidavit  into  which  mutters  ha'\o 
been  introduced  disclosed  in  professional  confidence,  or  for  pic 
venting  such  portions  of  the  affidavit  from  being  read  (s).  W]irii 
an  affidavit  contains  scandalous  matter  it  may  bo  ordered  to  bo 
taken  off  the  file,  or  the  scandalous  matter  may  bo  ordered  to 
be  struck  out  [t) ;  and  this  may  be  done  on  the  application  of 
a  stranger  to  the  proceedings  (»()•  Before  the  6  <D  7  V.  c.  85,  tho 
Court  would,  in  some  cases,  order  an  affidavit  made  by  a  person 
■who  had  been  convicted  of  an  infamous  crime  to  be  taken  off  tho 
file  :  but  they  would  not  do  so  now  (,>■). 

By  Onl.  LXI.  r.  28,  "No  affidavit  or  record  of  tho  Court  shall  l)o 
taken  out  of  the  Central  Office  -without  tho  order  of  a  Judon  or 
Master."  ° 

Search  for  Affidavits  filed.']— Tha  file  of  affidavits  may  be  searched 
by  parties  desii-ous  of  finding  or  having  oflice  copies  of  any  aflida-its 
made.  A  •'  search  proocipo"  stamped  with  a  shilling  stamp  must  bo 
presented  by  the  party  desiring  the  search.  See  the  "  Notice,"  m.st 
p.  475,  which  clearly  points  out  the  mode  in  -which  the  search  is  to 
DO  made. 

Office  Copies,  Use  o/.]— An  office  copy  of  an  affidavit  may  now  in 
all  cases  be  used  after  the  original  has  been  filed  in  tho  Central 
Office  provided  such  copy  is  authenticated  by  the  seal  of  that  office 
(see  Ord.  XXXVIII.  r.  15,  ante,  p.  470). 

All  office  copies  left  to  bo  marked  must  be  stamped  at  tho  rate  of 
2d.  per  folio,  and  must  have  endorsed  on  tho  outside  the  name  of 
the  solicitor  who  will  call  for  them.  Where  they  are  left  after  tho 
original  has  been  filed,  the  party  leaving  them  must  searcli  tho 
Index  for  the  index  number  of  tho  original,  and  tho  year  in  which 
it  was  filed,  which  must  bo  endorsed  on  the  back  of  tho  copy  (//), 

Whore  office  copies  are  required  to  be  made  in  the  office  tho 
parties  bespeaking  such  copy  must  fill  up  on  a  printed  (blue)  bo- 
speak  form,  which  may  bo  obtained  at  tho  office,  tho  necessary 
particulars,  including  tho  number  of  the  affidavit  in  tho  index 
book,  which  he  must  ascertain  for  himself.  The  stamps  in  pay- 
ment of  such  copies  must  bo  loft  pinned  on  tlio  bcsi)eak  form  (v)." 

No  alteration,  interlineation  or  erasure  shall  on  any  aecfniiit  bo 
made  on  any  office  copy  which  has  been  issued  from  tliis  office  (<(). 


(r)  I'ricc  v.  Sieki/,  8  Dowl.  G')3. 

(n)  Ihiryv.  (Jhiich,  1  Dowl.,?v'.  S. 
818  :  Fnx  V.  Iknrbhck,  10  L.  T.  l-lo; 
30  AV.  R.  312,  C.  A.  Refused  wlicro 
niilv  grniir.fl  tlmt  jurat  insufficient. 
Duke  of  JirimswicK  \.  Sloman,  1  L., 
M.  &  P.  247. 


(0  CvachwUw  Jansoii,  11  Ch.  D. 
1,  13. 
(«)  Id. 

(.1)  See  Fe  Smri/cr,  2  Q.  B.  721. 
( :v)  See  the  notice,  post,  p.  475. 


(z)  Id. 
(a)  Id. 


Production  of,  &e. 
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iu 


Prmhctlon  of  Affidavit  filed  hcforc  Jndjc  or  3raster.}-miovo  it   Chap.  XLIV. 
is  ronnired  to  produce  affida\-its  already  on  the  file,  Loforo  a  Judge  production  of 
or  blaster  in  Chambers,  the  party  must  fill  up  a  (white)  bespeak  affidavit  tiled 
fonn  -which  may  bo  obtained  at  the  ollico,  and  leave  it  with  the  i,eforc  Judgo 
ollico'r  (where  practicable)  the  day  before  such  aHidavit  is  required,  or  Master. 
Pursuant  to  Ord.  LXI.  r.  28,  no  original  affidavit  which  is  on  tho 
file  can  bo  produced  in  any  Court  without  an  order  from  a  Judgo  or 
Master,  but  otlico  copies  uiay  be  used  [h). 

How  long  in  force.-\-Aso  is,  iu  gonoral    no  objection  to  an  How  long 
affidavit  (c),  unless  tho  case  is  ono  in  which  tho  lapse  of  time  aftccts  wrcc. 
tho  matters  contained  in  it ;  as  in  tho  case  of  an  affidavit  of  debt, 
which  is  only  good  for  a  year,  it  being  presumed  after  that  period 
that  the  debt  is  paid  (cO- 

Ffffd  of  Irref/ulority— Reception  of  Irregidar  Affidavit.']— Qy  Ord. 
XXXVlil.  r.  14,  "The  Court  or  a  Judge  may  receive  any  affidavit 
sworn  for  the  purpose  of  being  used  in  any  cause  or  matter,  not- 
withstanding any  defect  by  misdescription  of  parties  or  othcvw-ise  in 
tho  title  or  jurat,  or  any  other  irregularity  in  tho  form  thereof,  and 
may  direct  a  memorandum  to  be  made  on  tho  document  that  it  has 

been  so  received."  ,      .  ,  ,       •  i,-  <.  „    , 

In  general,  clerical  errors  and  mistakes  in  spoiling  are  not  con- 
sidered a  sufficient  ground  for  rejecting  an  affidavit  (c).  .  Sometimes, 
if  a  rule  is  obtained  upon  an  affidavit  improperly  intituled  or  de- 
fective in  the  jurat  or  tho  like(/),  the  Court  will  disc-liargo  the 
rule  ('/)  It  seems,  that  whore  a  rulo  is  discharged  or  roiused  alter 
notice  on  a  technical  objection  taken  to  an  affidavit,  without  going 
into  the  merits,  no  costs  are  in  general  allowed  {h).  If  there  is  a 
defect  in  intituling  affidavits  produced  on  tho  argument  of  a  motion, 
the  Court  will  sometimes  allow  tho  motion  to  bo  adjourned,  in  order 
that  tho  title  may  bo  amended  (0-  . 

Defects  in  affidavits  are  very  rarely  aidod.  Omitting  to  insert 
tho  deponent's  addition  is  an  irregularity  whicli  may  be  waived  (/.■). 
A  nartv  by  appearing  and  using  affidavits  in  opposition  to  a  rulo 
nisi  does  not  waive  an  objection  to  tho  title  of  tho  affidavit  on 
which  the  rule  was  moved  (/).  Several  months'  delay  m  making 
an  objection  to  a  defect  in  tho  jurat,  was  held  to  bo  no  waiver  of 


Effect  of 
irregularity. 


Defects,  effect 
of,  when 
aided, 
amended,  fee. 


Waiver  of 
objection. 


(A)  Id.    See  r.  28,  ante,  p.  4(2. 

(c)  Wi/iDie  V.  in/niic,  2  Sc.  N.  K. 
615  •  Jhe  d.  C/('i-/,-v  v.  St U well.  8  A.  & 
E.  C15;  3  N.  &  P.  701.  But  soo 
Jliirt  V.  Oiveii.  1  Dowl.  091. 

(il)  See  post,  Ch.  CXXII. 

(e)  Moworthw. IIiibbcrstt/,Z'Doyvl. 

455. 

(f)  See  post,  Ch.  CXXII. 

Q)  Cooper  v.  Talbot,  7  Sc.  345 : 
JJ.v.  Warwickshire  Justices,  5  Dowl. 
382 :  Bavics  v.  Skerlook,  7  Dowl.  592 : 
E~  p.  /•'f.in.?,  2  Dowl.,  N.  S,  410. 
Sco  Fhillips  V.  Uutchinson,  3  Dowl. 
20. 


{Ji)  I'reahj  v.  I.ordl,  4  Dowl.  G71, 
Ex. :  llarru  v.  Muttlinvs,  4  Dowl. 
008:  Doe  v.  Lloyd,  2  Dowl.,  N.  S. 
3;i0  :  Iloidditvh  v.  Swinfen,  5  Dowl. 
30.  Sco  auto,  p.  400,  where  tho  de- 
fect is  iu  tho  jurat. 

(i)  Anderson  v.  FAl,  3  Dowl.  73 : 
Davies  v.  Sherlock,  7  Dowl.  592. 
See  ante,  p.  400,  as  to  giving  timo  to 
cure  a  defect  in  tho  jurat. 

Ik)  Seymour  v.  Mnddox,  1  L.,  M. 
&  r.  543. 

(n  Clothier  V.  Ess,  3  M.  &  Sc.  216; 

2  Dowl.  731.    See  Levj  v.  Buncombe, 

3  Dowl.  447. 


't'     r, 
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Making  freah 
application  on 
amended  affi- 
davit. 


Alterations, 
erasures,  &c. 
in  affidavits. 


Examination 
of  person  who 
refuses  to 
make  an  affi- 
davit. 


Affidavits. 

it  (m).    If  an  affidavit  be  sworn  before  a  party  having  no  anthorlty 
to  receive  it,  it  will  be  a  nullity. 

It  would  seem  that,  if  a  party,  after  obtaining  a  rule  nisi  on  au 
affidavit  incorrectly  intituled,  and,  before  the  service  of  it,  (liscoyir 
the  mistake,  ho  may  obtain  a  fresh  lule  nisi  on  the  affidavits  wn- 
perly  intituled  (m).  As  to  the  Court  not  allowing  a  fresh  uptili-. 
cation  to  be  made  whore  first  discharged  upon  the  ground  that  it 
was  made  upon  insufficient  materials,  see  post,  Ch.  CXXIl. 

Alterations,  dx.  Vh.]— By  li.  of  S.  C,  Ord.  XXXVIII.  r.  !■■, 
"  No  affidavit  having  in  the  jurat  or  body  thereof  any  intir- 
lineations,  alteration  or  erasure  shall  without  leave  of  the  (I'omt 
or  a  Judge  be  road  or  made  use  of  in  anj'  matter  dopendiin: 
in  Court  unless  the  interlineation  or  alteration  (other  than  bv 
erasure)  is  authenticated  by  the  initials  of  the  officer  takinrr  the 
affidavit,  or,  if  taken  at  the  Central  Office,  either  by  his  initials  or 
by  the  stamp  of  that  office,  nor  in  the  case  of  an  erasure,  uukss 
tlio  words  or  figures  ai)poaring  at  the  time  of  taking  the  aliidavit 
to  be  written  on  the  erasure  are  ro-writton  and  signed  or  initialkd 
in  the  margin  of  the  affidavit  by  the  officer  taking  it." 

An  affidavit  cannot  bo  made  use  of  if  altered  after  it  is  sworn  (o\ 
If  any  interlineation  bo  made  in  the  affidavit  previously  to  its  bfiii'r' 
sworn,  it  should  bo  noticed  by  tho  commissioner  or'othcr  oHrxt 
before  whom  it  is  sworn,  by  placing  his  initials  in  tho  margin,  or 
the  affidavit  cannot  be  read  (p). 

Examination  of  Person  wJio  refuses  to  mahe  an  Affidavit.']— 1\\g 
Com.  Law  Proc.  Ad,  1854,  s.  48,  enabled  a  party  to  get  an  nider 
for  tho  examination  before  a  Master  of  any  person  who  reiused  to 
make  an  affidavit. 

This  section  is  repealed  by  tho  Statute  Law  Revision  Ad  (tml 
Civil  Proc.  llepeaJ  Act,  1883,  but  tho  same  power  is  now  given  by 
Ord,  XXXVII.  r,  1  (</),  which  will  bo  found  ante,  p.  402. 


Cross-exami- 
nation of  de- 
ponent. 


Official  notice 
as  to. 


Cross-examination  of  Deponent,'] — As  to  this,  see  Ord,  XXXVIIl. 
r.  1,  ante,  p.  452. 

A  person  who  has  filed  an  affidavit  cannot  avoid  cross-exami- 
nation by  withdrawing  it  (>•). 

Official  Notice  as  to.]— Tho  following  notice,  which  is  frctpionll}' 
referred  to  in  the  preceding  jjagos  of  this  chapter,  was  issued  by  tho 


(m)  It.  v.  BloxJuvn,  2  D.  &  L.  168. 
This  was  a  motion  to  quash  a  cer- 
tiorari. ISliarp  V.  Johnson,  4  Dowl. 
324. 

(n)  Hoc  V.  Tolktt,  1  D.  &  L.  121 : 
Exp.  Irons,  2  Dowl.,  N.  S.  410. 

(o)  H'riff/it  V.  iSkhuicr,  5  Dowl. 
92  :  FiiiHcrty  v.  Smith,  1  Bing.  N".  C. 
C49:  lie  Imcsom,  8  Dowl.  651.  Tho 
prosnmptinn  of  law  is  that  an  affida- 
vit is  in  the  same  state  as  when  it 
waa  Bwom,  as  to  alter  it  after  it  is 


sworn  is  an  act  of  fraud  iuid  iiiis- 
couduct  which  will  not  l)o  juesumed. 
Ji.  v.  Gordon,  25  L.  J.,  M.  C.  Ui. 

{p)  See  Jtc  ll'orthiiiffloii,  5  C.  B. 
511.    Sec  auto,  p.  4G5. 

('/)  See  ll'ariur  v.  Mosscn.  Ifi  Cli, 
D.  100 ;  50  L.  J.,  Ch.  28 ;  29  W.  It. 
201. 

(>•)  In  re  Quartz  Hill,  ({-f.  Co., 
F.x  p.  Young,  21  Ch.  D.  (Ill  -Soi; 
Ex  p.  Child,  In  re  Oltuwny,  20  Cli. 
D.  126. 


'^*    fc,^ 


',  uo  authority 

iIg  nisi  on  ;m 
of  it,  (liscovi.T 
ffliliivits  prn. 
.  fri^sh  iipjili., 
fi-ouiul  tliut  it 
XII. 

n'lIL  r.  V-, 

f  any  iutur- 
of  tlio  (;,'(jiirt 
or  ilopeudiiij: 
thcr  than  by 
31'  takin,?  tho 
his  initials  or 
.•asuro,  unk's.s 
f  tho  alliilavit 
I  or  initialled 

t  is  ST^-orn  (o), 
ly  to  its  being 
'  other  ollitxT 
10  margin,  or 


Wan7.]-Tho 

get  an  order 

r'ho  refused  to 

'sion  Act  ami 
low  given  by 
[o2. 

I  XXXVIU. 

cross-oxaiui- 


is  frcfjucntly 
issued  by  tho 


irawl  anil  mis- 
ot  1)0  ])rcsumed. 
.,  M.  C.  ly. 
'tiiifftoii,  0  C.  B, 
5. 

Jfosses.  IG  Cli. 
I.  28 ;  29  W.  K. 

mn,  >tr,  Co., 

1.  I).  ('.12.     Spo 
JUawai/,  20  Cb. 
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General  di- 
rections as  to 
searching  for 
affidavits. 


officials  at  tho  Central  Office  in  July,  1880,  and  ia  still  oxhibito(l   Chap.  XLIV. 
at  Judges'  Chambors.     It  has  been  thought  that  it  would  bo  useful 
to  prinl  the  notice  at  length  hero. 

NOTICE  AS  TO  AFFIDAVITS. 

'^oUcitors  and  others  are  parfwidarhj  requested  to  asuht  the  Officlah  by  paying 
""  atti'iifion  to  the  following  Directions. 

\ll  affidavits  filed  in  tho  Central  Offloo  are  deposited  in  tho  affidavit 
rn'ini  md  outored  in  tho  index  books  under  tho  initial  letter  of  the  suit  or 
matter  in  which  tho  affidavit  is  used.     There  aro  two  distinct  sets  of 

'" ' n   Affidavits  filed  in  this  office  by  the  parties  thomsol vcs,  and 
h)  Affidavits  transmitted  from  Court  or  Chambers  or  the  Master  a 
Office  which  aro  usually  received  the  day  after  they  liave  beca 

T^.it  affidavits  'used  on  application  in  tho  common  law  chambers  and  in 
Cni'i't  may  have  been  filed  iu  tho  first  iustanoe  in  this  office  and  offacQ 
ponies  of  them  used  on  the  application,  in  which  ca-e  the  original  a ffidavifc 
would  be  in  the  Index  Book  (No.  1 ) .  An  affidavit  not  found  lu  the  Index 
iLok  (No  2)  of  affidavits  transmitted  should  be  searched  tor  in  the  index 
Pnnk  No  1  Affidavits  filed  in  tlio  Queen's  Bench,  Common  Pleas  and 
Exchecpier  Divisions  previous  to  the  Gth  of  April,  1830,  have  been  de- 
no'fited  in  tho  affidavit  office. 

Every  affidavit  in  answer  to  interrogatories  shall,  when  tendered  for 
filiu-  bo  plainly  marked  on  the  outside  by  the  party  ming  it  with  the 
PI  nt  il  letter  A,  and  every  affidavit  of  tho  discovery  of  documents  shall, 
in  like  manner,  be  marked  with  tho  capital  letter  D,  and  notice  shall  be 
.'iron  to  the  clerk  receiving  such  affidavit  that  it  is  an  affidavit  in  answer 
to  interrogatories  or  of  documents  (as  the  case  may  be)  ;  unless  tr.'.s  be 
done,  theliffidavits  may  be  overlooked  iu  searches  made  for  the  purpose 
of  "■iviuar  certificates.  .  „  .,       ™^  i     -i. .    ii. 

All  adhesive  stamps  must  be  put  on  tho  first  page  of  the  affidavit  in  the 

'^Efhibits  should  be  annexed,  when  practicable,  between  tho  leaves  of 
tlie'affidavit  for  better  security. 

Affidavits  used  on  application  in  Court  or  at  Chambers  respecting  bills 
of  sale  are  filed  in  oach  case  under  tho  name  of  the  party  by  whom  the 

'^'Affidavit""  used  on  applications  under  the  Election  Petition  Act  are  filed 
under  tho  name  of  the  petitioner.  i    ^  ^i     „(.„„*  .)^ 

All  oiHoo  copies  left  to  be  marked  must  be  stamped  at  the  rate  ot  2(1. 
per  folio,  and  must  have  endorsed  on  the  outside  the  name  of  tlio  solicitor 
^vdio  will  call  for  them.  Where  they  are  left  after  the  original  has 
been  filed,  tho  party  leaving  them  must  search  tho  index  for  the  index 
nnmber  of  tho  original  and  the  year  iu  which  it  was  fUed,  which  must  bo 
endorsed  on  the  back  of  the  copy.  ,     .     .,       ^      ^  i.    t,„ 

Where  office  copies  arc  required  to  be  made  in  the  office  the  party  be- 
speaking such  copy  must  fill  up  on  tho  printed  (blue)  bespeak  form 
necessary  particulars,  including  tho  number  of  the  affidavit  in  tho  index 
book  which  he  must  ascertain  for  himself.  The  stamps  lU  payment  of 
™ch 'copies  must  be  left  pinned  on  tho  bespeak  form. 

Where  it  is  required  to  produce  affidavits  already  on  the  file,  before 
a  Judge  or  Master  in  Chmnhers,  tho  party  must  hll  up  the  (white) 
bcpcak  form,  and  leave  it  with  tho  officer  (where  praeticable)  the  day 
loLo.  such  affidavit  is  required.  Pursuant  to  Rule  ol  of  the  Rides  of 
April,  1880  ruow  Ord.  LXl.  r.  '28,  ante,  p.  472J,  no  original  affidavit 
which  is  on  the  file  can  be  produced  iu  any  Court  without  an  order  from 
a  Judge  or  Master,  but  ofdce  copies  may  be  used. 


In  answer  to 
interrogatories 
or  of  discovery 
of  documents. 


Stamps. 

Exhibits. 

Bills  of  sale 
affidavits. 

Election  peti- 
tion affidavits. 
Office  copies 
loft  to  be  ex- 
amined aud 
marked. 


Bespeaking 
copies  to  bo 
made  iu  tho 
office. 

Producing  affi- 
davits from  tho 
affidavit  office 
before  a  Judge 
or  Master,  and 
iu  Court. 


I    '■. 
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Referring  to 
(iffldavits  on 
the  file  for  the 
purpose  of 
drawing  the 
order. 

lusjiecting 
origiual  affi- 
davits. 

Altering  office 
copies. 


Affidavits. 

Where  an  affidavit  has  to  bo  referred  to  in  an  orrlor  U  w.;ii  i 
If  the  parties  produce  at  the  sunimons  and  order  i^  Lh^^ 
hling  from  the  affidavit  office,  ^here  forma  of  rmfifil*     '=^'^*'*" "to  of 
Thc.e  must  be  filled  up  by  i^^oW^:£l^lJjll't^ll^^^^^^^^^ 

When  it  is  desired  to  inspect  any  oriLnnal  nffidnvif  n  fnr>„f  i     /  , 
on  a  "  search  praecipe")  m^ust  be^paff  and  o^So  account  i    ^^'"^ 
to  bo  removed  from  the  office,  or  to  bo  marked  or  written  ,,,      *''?'*' 
done  with  it  should  bo  returned  to  the  officer  "^°'' '  ^'^'^ 

»^n',!'  ""'^'it'O"'  iuterliueation,  or  erasure  shall  on  any  account  h.       i 
upon  any  office  copy  which  has  been  ijsued  from  this  office  "^" 


¥%rt3'^j»mstJi5Er.T 
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CIIArTER  XLV. 

ADMISSION     OF     FACTS. 

Lv  addition  to  cho  proccdiiro  by  interrogatories  and  discovery  tlio     Chap.  XLV. 

rules  provide  means  whereby  admissions  of  facts  may  bo  mado  for   — 

the  purposes  of  the  action. 

Admission  of  Facts  hrj  Pleadings  or  otherwise.'] — By  It.  of  S.  C,   Admission  by 
Ord.  XXXII.  r.  1,  "Any  party  to  a  cause  or  matter  may  give  I'lcailingsor 
notice,  by  his  plead'n^'  or  otherwise  in  writing,  that  ho  ailmits  tho  "t'^f^rwise. 
truth  of  the  whole  or  any  part  of  tlie  case  of  any  other  party." 

Under  this  rule  it  is  competent  for  any  party,  at  any  stage  of  tho 
proceedings,  to  give  a  notice  to  his  opponent  that  he  admits  any 
one  or  more  of  tho  facts  material  to  tho  (luestion  to  be  decided. 

Tho  partie."  to  tho  action  fre(i[uontly,  by  their  solicitors,  agree  to  Admission  by 
I. dmit  at  tho  trial  documents  and  other  facts;  and  such  agreement  agreement, 
is  often  dosirabio,  to  save  trouble  and  expense,  where  there  is  no 
real  ground  for  disputing  them  («). 

Notice  to  admit  Facts.']— By  R.  of  S.  C,  Ord.  XXXIL  r.  4,  "Any  Notice  to 
party  may,  by  notice  in  writing,  at  any  time  not  later  than  nine  admit  facts. 
days  before  the  day  for  which  notice  of  trial  has  been  given,  call 
ou  any  other  party  to  admit,  for  tlio  purposes  of  the  cause,  matter 
or  issue  only,  any  specific  fact  or  facts  mentioned  in  such  notice. 
And  in  case  of  refusal  or  neglect  to  admit  tho  same  irithin  six  dat/s 
after  service  of  such  notice,  or  within  such  further  time  as  may  bo 
allowed  by  the  Court  or  a  Judge,  tho  costs  of  proving  such  fact  or 
facts  shall  be  paid  by  tho  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause,  matter  or  issue  may  be,  unless  at  the  trial 
01  hearing  the  Court  or  a  Judge  certify  that  the  refusal  to  admit 
was  reasonable,  or  unless  the  Court  or  a  Judge  shall  at  any  time 
otherwise  order  or  direct.  Provided,  that  any  admission  made  in 
pursuance  of  such  notice  is  to  be  deemed  to  be  mado  only  for  tho  * 
purposes  of  the  particular  cause,  matter  or  issue,  and  not  as  an 
admission  to  be  used  against  the  party  on  any  other  occasion  or  in 
favour  of  any  person  other  than  tho  party  giving  the  notice  :  pro- 
vided also,  that  the  Court  or  a  Judge  may  at  any  time  allow  any 
party  to  amend  or  withdraw  any  admission  so  made  on  such  terms 
as  may  be  just." 

The  notice  under  this  rule  may  bo  given  at  any  time  before 
notice  of  trial  is  given  ;  even  before  any  defgnco  has  been 
dehverod(6).  If  given  after  notice  of  trial  it  must  bo  given  not 
later  than  nine  days  before  the  day  for  which  notice  of  trial  is 
given.     Tho  notice  should  bo  delivered  in  the  same  manner  as 


if: 


1     i 


{»)  ]  ouiifj  V.  Wrijht,  1  Camp.  141 :       Elton  v.  'Larkins,  5  C.  &  P.  ;j85. 
MUlward  v.  Temple,  1  Cump.  375 :  (*)  Crawford  v.   (Jhorky,  W.  N. 

£ruslove  v.  Burton,  9  Mooro,  04:       1883,198. 
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Admission  of  Fads, 


Form  of 
notice,  &c, 


Adnussiou. 


^^"^^-      a  Ploadiner-    Thoro  18  no  power  to  set  aside  the  notice  as  cm 

,    Form  of  Notice,  &c.}-liy  r.  5,  "A  notice  to  admit  facts  .L,]]  1,„ 
in  the  Form  No.  12  in  Appendix  B.,  and  adnussions  of  IW^  '    r  l 
bo  in  the  Form  No.  13  in  Appendix  B.,  with  such  variS  , ,    ^ 
circumstances  may  requii-a"  (c).  *"u.uioil,  ,is 

The  Adr-mion.^-Tho  admission,  if  any  bo  made,  must  1,n 
didiveredin  the  same  way  as  a  pleading,' and  withi  i  ^v  l.  « 
after  service  ot  the  notice  to  admit.  The  tfmo  for  this  pmp^o  1 
be  extended  by  consent  or  order  as  in  the  case  of  a  pk4  /'  S 
rule  It  wilbe  observed,  carefully  confines  the  use  of  theadmi.l  ° 
to  the  particular  action  in  which  it  is  made  (<0.  and  provi,  "  t 
It  may  by  leave  be  withdrawn  or  amended.  Admisi,ns  k^J  ., 
co-delendants,  to  which  the  plaintiff  is  not  a  part      ,'.,,'  ' 

:^^  ^sf^b^^S  (r^*  "^"^ ''  "^^^^^^^  -  -  «-^-  '^-'  iay- 

The  provisionsof  the  rule  as  to  the  consequence  of  refusal  to 
make  the  admissions  are  very  stringent.     The  Judge  at  the  ii 

Evidence  of  Admissions.l—By  Ord.  XXXTI  r  1   "  A„  nfrn    •*. 
of  the  solicitor  or  his  clerk',  of  Ihe  due  sigilatu  e  o   an^     ,,      ii:;! 
made  in  pui'suance  of  any  notice  to  admit  documents  oJ     c 
be  sufhciont  evidence  of  such  admissions,  if  evidence  tWnf 
reqiured  '     Th  s  rule  is  similar  to  sect.  11«  of  the  S'.  £  ^'y  ■  ^ 
Act,  lbo2.     Eetoro  that  enactment  the  admission  was  provcdv 
the  production  o    the  Judge's  order  for  it,  with  the  noticJ     n   , 

The  rule  says  "  sufficient"  evidence,  which  does  not  mS  .^n 
admilsibll(/r''  "  °  'contradictory  evidence    i;;:!.;'!, 

Motion  for  Juihiment  on  Admissions."]— See  jioat,  Ch.  IX J X. 


Evidence  of 
admissions. 


Motion  for 
judgment  on 
admission. 


(A)  Crimford  v.  Chorlcy,  W.  N. 
1883,  198.  ./.»«.  i^. 

(c)  See  the  forma,  Chit.  F.  p.  258. 

{(I)  The  form  of  the  admission  is 
as  follows :  — 

"The  defendant  [or  jjlaiutiff]  iu 
this  cause,  for  the  puiposes  of  this 
cause  only,  hereby  admits  the  several 
facts  respectively  hereunder  speciiied, 
subject  to  the  qualifications  or  limi- 
tations, if  any,  hereunder  specified, 
saving  all  just  exceptious  to  the  ad- 
missibility of  suck  facts,  or  any  of 


them  as  evidence  in  this  cause.  Pro- 
vided that  this  admissifiu  is  uiiido  frr 
the  piiqroses  of  this  action  onlv  niul 
IS  not  an  admission  to  be  usihI  „'-aiii,,t 
the  defcudiint  [or  plaintitV]  on  nnv 
other  occuaioii,  or  by  auyoiif  other 
than  the  plamtiff  [or  drfondaiit,  ,„■ 
imrtij  rcqi(iriii(j  the  a(/ii>is.mi,]." 

M  iJodds  v.Tid-c,  2.)  Ch.  1).  017; 
53  L.  J.,  Ch.  598  ;  50  L.  T.  3i.'0. 

C/)  f'ee  l)arracloi(i/h  \.  amit- 
'wiffh,L.B..,2Q.B.'(jl2. 


iij*jA. 
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CHAPTEE  XLVI. 


NOTICE  TO  ADMIT  DOCUMENTS. 


Ki'Uce  (0  ndmit  Documents.']— By  It.  of  S.  C,  Ord  XXXFI.  r.  2, 
"  Either  party  msiy  call  upon  the  other  party  to  admit  any  docu- 
raeiit,  saving  all  just  exceptions;  and  in  case  of  roiusal  or  neglect 
to  admit,  alter  such  notice,  the  costs  of  i)roving  any  such  document 
shall  be  ]iaid  hy  the  party  so  neglecting  or  refusing,  whatever  tho 
result  of  the  cause  or  matter  may  ho,  unless  at  tho  trial  or  hearing 
tho  Court  or  a  Judge  shall  ccrlify  that  the  refusal  to  admit  was 
redsonablo ;  and  no  costs  of  jiroving  any  document  shall  bo  allowed 
unless  such  notice  bo  {?iven(«))  except  where  tho  omission  to  give 
tho  notice  is,  in  tho  opinion  of  tho  taxing  officer,  a  saving  of  ex- 
pense." This  rule  corresponds  with  sect.  117  of  Cum.  Law  Pruc, 
Ad,  1852. 

Tho  object  of  the  rule  is,  that  every  party  to  the  action  shall 
have  an  opportunity  of  making  an  admission  of  documentary 
evidence,  and  so  saving  expense  [h).  It  applies  to  evcrj'  document 
a  party  means  to  i)roduco  m  evidence  (c),  though  it  is  not  in  his 
possi'ssion  or  within  his  control ((Z),  oris  out  of  tho  kingdom (c), 
or  its  validity  is  put  in  issue  by  the  i:)leadings(/),  or  though  tho 
solicitor  on  the  other  side  has  refused  to  make  the  admission,  on  tho 
ground  that  the  document  is  a  forgery  (/').  Where,  in  an  action  by 
executors  for  monej'  alleged  to  have  been  paid  by  them  to  the  uso 
of  defendant,  tho  latter,  being  advif^ed  that  tho  probate  of  tho  will 
of  tho  testatrix  was  essential  to  his  defence,  called  upon  plaintiff's 
solicitor  for  a  written  undertaking  to  produce  it  at  tho  trial ;  but  the 
latter  refusing  to  give  such  undertaking,  and  defendant's  solicitor 
procured  an  exemplification :  it  was  held,  under  a  rei)oaled  rule 
upon  this  subject,  that  ho  was  not  entitled,  on  taxation,  to  tho  ex- 
pense of  obtaining  it ;  for  defendant  might  have  obtained  an  office 
copy,  and  then  called  upon  plaintitt'  to  admit  it  (//). 

But,  if  a  witness  bo  called  bv  a  party  for  tho  i)urposo  of  proving 
something  else  beside  t\.>  genuineness  of  tho  document,  his  expenses 
Tvill  be  allowed,  though  the  opposite  party  has  not  been  called  upon 
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j 

1 

i 
1    ■ 

{n)  See  Spencer  v.  Barough,  9  M. 
&  W.  425. 

{b)  IMtcrv.  Chopma)!,  8  M.  &  W. 
391,  per  Aldcrson,  B.  And  see  Storij 
V.  UoHlditch,  1  So.  N.  K.  211,  per 
Bosanquct,  J. 

(f)  .Riifter  V.  Chaiman,  8  M.  &  W. 
391,  per  Tarh,  B. 


{(I)  Ituttcv  v.  Chapman,  8  M.  & 
W.  391  ;  1  Dowl.,  N.  S.  118,  per 
Farkc,  B.,  A/tlcrKon,  E. 

((■)  Stori/  V.  JIoiMitch,  1  So.  N.  E. 
211,  ■pcT  Hosaiiqiict,  J. 

(/)  Spencer  v.  Barough,  9  M.  & 
W.  425. 

(9)  Goldsfone  v.  Tcvei/,  8  Sc.  562; 
G  B'mg.  N.  C.  274. 
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called,  01.  tho  ,,art  of  nlSt;  V  f        S'^^^^^^'T  J"  ^'olan,!,  vho  ^ 
a  rower  of  ut\u  no  ^^  o,  ablil;.    jS^^^ 

tmnnfor  of  eortain  stock  sSi  ,„  ""^'^''tw  to  obtain 

ffonoral.  an.l  al.o  to^o  t  "t mso^on",  "•™''  '?*'  *^  aceo„„    V 
goii.  ral'8  olllco  upon  tho  sS.vt    if       ^"f'",'',''  1"  thoaccounhi, 
was  properly  n.all.    altLt^'-  L  ISluJ  '  'Y'  'h  ''"--"- 
upon  to  admit  tho  doeumoats  ^,       ,      ^""^  ""*  ^■^■"  '■''Hed 

called  totrauHlatuand  oxdI    n     ,    ;     I'      "  '''^Vonso  of  a  vitiuss 
and  t,.  watch  ^nd^^^S'l^'T'^  records  of  ain.blicnu    ,, 
party,  and  tho  expoS      "sc^vhi;^."']  '  ^'™f  Tl^  ^-^  "'"  oj.p!     ', 
translations  of  such  records  tcriol?,/"   '^"'•V'^tainin;?  eop/„i  „ 
on  taxafi.,n  between  n'u'tvun      !,."!/"  ^videnco,  will  bo  allow" 

not  been  ealled  on'o^ulnJi^h      'Si  '""SV'^^  '^''T''  l^^'^'^- 
attendance  of  an  odicer  (,f  the  f'm,  i'  +  ,'  "'"'''  ^'^"  ^""t.  of  (h„ 

when  It  IS  considered  iuiportant  to  iX  .  /l'™'  ^•^'  ""^i".:  and 
their  nature  and  eontenti,  he  sho  1  ot  e  c  lo )"  T"'^'/''  -1'^"  ^^^ "'' 
but  m  that  event  (except  in  t'^n,^  l""^'^ '?"•*''"'''»'' "''I'l; 
costs  of  proving  thc^loc,i;„S.Jf,,l';°tl°^,^^^^^^^^^^^^  "{  tJ.o  rule)  tho 
eudonce  On  tho  other  hand  wlie  ^  ^1/  Produemg  them  in 
otting  tho  adverse  party  know  ^^0  natmi  of  tb^f*'""  ^'-^'^'^  "> 
posed  o  bo  offered  in  evitlence  it  t  nfu-?  f  "  l^°^'""i^'"ts  pro- 
admissioninthoinannerproSed         "^^"^^^o  to  re<iuire  their 

tho'f  .::in  ^iV^  App<;;:li:^'i5;:';^^« ';""i";^"*^  ^'^""  ^'" '" 

stances  may  require."  ,bW  </,r  /hZ  n/.ff^  y  riations  as  ciivnm- 
lorm  may  bo  d-^viated  from  a  /ee^ionmav /;''''•"''  ^'^  F'^'  '^^'"'^ 
adimt  documents  called  on  deSant  t  ?i  -riJ'^'  ^^  ""^■'■'^^  to 
which  the  documents  were  w  t ten  hold  tS^l  °  '''''^^"'''■^■^'  ^J' 
to  mako  tho  a,lmissions  had  a  Lhl'to  loLt  ?L*^t  T'^^  ''^"^'^  "" 
Jono  so,  and  a  verdict  havinci^beon  ol  fnl  ,V'^"^' ""^^  ^^''^i-'S 
plaintiff  who  proved  the«odcu..S  7*il'^«d.by  defendant,  tho 

tlie  costs  of  sufh  proof  iiri':r£?e1eSfonS         ""  ''''''  ^° 


206?^  -^'"''y  V.  Uoimtch,  1  Sc.  N.  E. 

(0  Id. 
2iS^r'&  D.^45?"''^'  '^^  ^-  &  ^• 


(0  Id. 


JN-  066,  a  case  under  the  C.  L.  1\ 


Act,  1852,  s.  117. 

As  to  teiKlenng  expenses  of  goin^ 

not  ni  the  possession  of  (lie  mrtv 

tlnfit l^.S"^'-'^^^-   I'i«^"''mitte 
expense.        "'"''"'"^  ^°  *'-'"''"'  ^"-^l* 
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produce  comprise^  documonts  which  aro  not  nocossary,  tho  cost's  Chap.  XLVI. 

occiisiouuil    thorchy   .shiiU    bo    Imiiio    by    tho  party  giving  such   — 

iiotico." 

Tho  admission  may  bo  mailo  by  tho  solicitor,  or,  it  Hooms,  bv  his  Admission, 
clerk  iiaving  tho  miuiixgomont  of  tho  cansu.  It  may  lio  indorso'd  on 
the  notico  or  on  a  copy  of  it.  It  hud  hot  t(  v  bo  signed  in  tho  prosonco 
of  tho  solicitor  of  tlio  jirirty  rc(iuirinf,'  tho  .ulmission,  or  his  clork,  so 
as  to  warrant  an  allidavit  of  tho  signuturo  pnrsuant  to  the  li,  of 
^',  C,  Ord.  XXXI f.  r.  7,  in/m.  Such  prosonco  is  not  necessary  it 
tho  solicitor  or  clork  making  tho  alUdavit  can  otherwise  swoar  to  tho 
sigiiiiture. 

As  regards  tho  offect  of  tho  admission  on  tho  notico: — Whoro  Effect  of  ad- 
a  notico  to  admit  was  as  follows,  "  Bill  of  oxchango  for  121?.  10s.  mission, 
drawn  by  plaintifV  upon  and  directed  to  tlio  defendants  as  A.  &  Co., 
and  iu;cop;.od  by  15.  ior  defendants  as  A.  &  Co. :"  it  was  hold,  that 
nil  a  Imission  on  this  preclude  I  defendants  from  denying  tho  autho- 
rity of  13.  to  bind  tho  firm  of  A.  &  Co.  by  sucli  acceptance,  and 
was  not  a  mere  admission  that  ho  signed  an  acceptance  ])urportiug 
to  bind  that  firm(o).  Where  a  document  was  describeil  tis  a 
counterpart  of  a  lease,  and  was  admitted,  but  in  fact  was  a  loaso 
with  only  a  counterpart  stamp,  tho  party  was  lield  bound  by  his 
admission  ( y).  "Whoro  a  letter  was  described  in  tho  notico  thiis,— 
"Letter  of  F.  A.  G.,  secretary  to  the  S.  &  1).  Railway  Company, 
dated  tho  30th  of  March,  184",  respectuig  King  John's' I'ond  f^eld, 
then  in  possession  of  tho  plaintiff ; "  and  dofendant  admitted  ^'  ;  it 
was  held,  that  plaintiff's  possession  of  the  lield  was  not  a(lmitte.c  {q). 
It  is  to  bo  observed,  that  llio  notice  of  admission  contains  tho 
saving  clause  in  it  of  |'  all  just  exceptions  to  tho  admissibility  of  all 
such  documents  as  evideuco  in  this  cause."  A  party,  therefore,  by 
admitting  tho  handwriting  to  a  bill  of  oxchango,  is  not  precluded 
from  disputing  its  admissiliility  in  ovidonco,  on  tho  ground  of  its 
not  being  stamped  (r).  If  tho  admission  is  of  a  document  as  a  truo 
copy  of  a  letter  from  plaintiff  to  defendant,  this  will  not  authorizo 
tho  giving  in  ovidonco  such  copy  \  ithont  accounting  for  the 
non-production  of  tho  original  [s).  If  a  document  is  admitted,  it  is 
not  necessary  to  account  for  an  interlineation  (<),  or  an  erasure  {n). 
An  admission  will  hold  good  for  any  subse(iuent  trial  of  tho 
cause  {x). 

If  a  party  find  ho  has  inadvertently  mado  an  admission,  ho 
should  obtain  a  Master's  order  to  withdi-aw  it,  which  may  bo  granted 


C.  B. 
C.  P. 


(o)  WMes  V.   Ilopkins,   1 
737;  3D.  &L.  184;  14  L.  J., 
225 

(p)  Boo  d.  Wririht  V.  Smith,  3  N. 
&  V.  33.) ;  8  A.  &  E.  255. 

(i?)  rUgrim  v.  Sonthampton  and 
Burchcster  E.  Co.,  18  L.  J.,  C.  P. 
330. 

((•)  Vain  V.  Whittington,  1  Car.  & 
M.  484;  2  Dowl.,  N.  S.  757.  See 
Chap'm  V,  Ltvy,  9Ea.  631 ;  23  L.  J., 
Ex,  117,  where  the  notice  to  admit 

C.A.P.— VOL.  I. 


omitted  the  usual  saving  clause. 

(s)  Sharpov. Lamb,  11  A. it E. 805: 
3  P.  &  D.  454. 

{t)  Freeman  v.  Steqgcl,  14  Q.  B. 
202;  19L.  J.,  Q.  B.  18. 

(»)  I'ook  V.  I'almcr,  1  Car.  &  M. 
69. 

(.r)  Elton  V.  Larkms,  5  Car.  &  P. 
38o.  And  see  Hope  v.  Beadon,  21 
L.  J.,  Q.  B.  25:  Doe  v.  Bird,  7  Car. 
&  P.  G. 
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probate  or 
offico  copy  of 
will  in  actions 
concerning 
real  estate. 


uiulor  firociul  ..ircuniHtnnco. (7).     Tt  U  n„t  midiciont  for  I,i„i  to  r-ivn 
wu''"  *^"*  ''"  withdraws  tho  uihiiissiou  (z).  ^'" 

Ilavem  Court  idthctrnl  the  notice  to  admit,  and  the  oJJi.t,.t  /'iZ 
s,;,nature  to  thr  admmim,  which  should  he  ,nuuxed  to  th  a/ndjl  ■ 
Ixrve  aho  tn  Court  the  documents  adm itted  (b).  ■"        ' '  '^  • 

clork,  of  ho  duo  Mipnaturo  r.f  any  ud.iii.s.sions  mado  iu  ms  1  '* 
of  any  uotico  to  admit  documonts^r  fact.s.  nlmU  bo  „  V^ '' ,^ 
ovido.ico  ot  siu'h  adnuHsi.m.s,  if  ovidciao  fh.reof  1,„  rcniirc'  '  '^ 
\Vhoro  plamtUt  was  nonsuitod  in  consoquonco  of  u  rofusd  l,v 
dufondant'«  c,n.nse  at  th  trial  to  admit  certain  don.i  •  '•  , 
ovidouco  which  had  boon  .^rcod  t<.  '.0  admitted  by  dS    l^;  ' 

^id'is- dos;;t^;:  "^"''^  ^""'*°'  ^  -^^^  ^™^-  -^  -"  '<' '« 

It  will  bo  soon,  that,  by  <hd   X  V  Xrr  r  0   nf  +i,«  ^ 
trial,  tlio  Jud,o  n  ay  cortilV  that  tt^i^^aV  (^  1.   rJa:™;;.;;' 
ablo.     In  Koncual  1     would  bo  con.siderod  reasonaLl     to  S^ 
to  admit  _a  pnyato  instrument,  to  which  llu,  party  cal  ,d    „ nn 

%:S{n  "" '"'"'''  ^"'^''  ""'^ "'  ''^'^  liocaLot  lily'o";;" 

Tho  costfl  to  which  tho  rule  ajiplios  aro  tho  costs  of  provi.i-  .1,0 
documonts  ho  as  to  identify  them  in  the  cauHo(j/).  ^£  p.,  , 
rofusms  to  admit  a  document  is  not  liable  to  tho  cost  of ,,  00/  fi 
was  not  proyod  at  tho  trial  (//).  t"""i>  U  it 

Notice  to  give  in  Evidence  Prolate  or  OJJlcv  Cupu  of  Will  lu    (.//„„ 
conc,rnuuj  Real  TsVa^-.  -liy  20  .fc  21  V^.  77,  /  (H,'  "In  „  ■  ; .t    " 
at  law  or  suit  m  equity,  where,  according  to  tho  exist    !'    n 
would  bo  necessary  to  produce  and  proye  an  orij^inal  will  inn,'  f 

G9tabhHhadeyise..rotlu.rtestaniont,n'vdisp,,sitionof(r    nW(       ,    1 
estate  itHhall  be  lawful  forthepartyLte.ldinl'ot4l?4^'^"^ 
such  doviso  or  other  testamentary  dhs,,osition  toiriyo  t  .th    11     } 
party  Undoysat  least  Ic^c  the  til  ol  otil^    [riSSdin,:  i  ^iS  r 
said  proof  shall  be  intended  to  be  adduced,  notice  that  ho  i^^t  i 
ho  said  tria   or  other  proceeding  to  giye  in  evidence,  as  pi     f       j ' 

win    n.   fl''"'rf/"'*"^°"^''^'.'^^'^I^°''^"^""'  tto  probate  ol  th    s  il 
will,  or  the  letters  ol  administiation  with  tho  will  ann,>vrl     r 
copy  thereof  stamped  with  any  seal  of  tho  Court  of  Probate  •   1' 
m  every  such  case  such  probate,  or  letters  of  adniin,"    ,    io',,   0 
copy  thereof   respectively,   stamped    as    aforesaid,    shall  be    'J 


(y)  Soo  Eltm  V.  Larkhss,  .5  Car. 
&  P.  38,5;  1  M.  &  R.  196:  Wilkes 
V.  Ifnpktus,   1  C.  B.  737 ;  3  D.  & 

Jj.  lo4. 

(j)  See    Doe    v.  Bird,  7  Car.  & 

(a)  Vain  v.  Whittington,  1  Car.  & 
M.  484  ;  2  Dowl.,  N.  S.  7n7. 

(fi)  See  Vlay  v.  Thackrah,  9  Cor. 
&  P.  'iV  :  BUtleston  v.  Cooper,  14  M 
&  W.  399 :  Moilliett  v.  Fotcell,  6  Car. 

(c)  See  C.L.  P.  Act,  1852.  s.  118.  the 
lonuer  enuttmunt  on  this  subject. 


(f/)  But    not  conclusive:    Jian-i/- 

612;  3G  L.  J.,  Q.  B.  251.    '•' " '^- ^'• 

,„W  ^c"  d.  TiMhil  V.  Hoc,  5  Dowl. 
420. 

Jf)  lintter  v.  Chapman,  8  M.  iV:  W 
391,  per  I'drke,  B..  and  Al,\rm)i,  ]j. 
(y)  Ituttcr  V.  Chapman,  8  M.  A:  W. 
391  per  liolfe,  B.  See  Doc  d.  Ihnics 
y.  Bavics,  12  A.  &  E.  21 ;  4  P.  &  D. 
141,  a  case  under  a  repealed  rule  of 
Court. 

(;/)  Boe  d.  Tctcn-.  v.  PcUrs,  1  V.  & 
K..  2(9  :  Freeman  v.  Kosher,  6  1).  & 
L.  517;  18  L.  J.,  Q.  B.  105. 


Niitice  to  ijii'c  Prahatr,  <tV.  in  EvhUncf. 
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(itnf{i)  OTiMoiico  of  Hudi  ■will,  luiil  of  its  viilidity  und  contonts,    Chap.  XLVI. 

lidtwitliHtaiKliiij,'  thn  wiiiin  iniiy  not  Imvo  lif'cii  proved  in  .solemn  — — — — 

idi'iii,  or  hiivc  boon   othovwiHo    doclarod  viilid   in  ii  contcntionri 

I'lmso  or  miittor,  us  heroin   [)rovid(Hl,  unless  tho  piirty  reciivin},' 

mull  notice  shall,   witlihi  four  daija  nftvr  such  rudjit/'/iyo  notice  Xotioo  (o  (Ub- 

tliiit  he  disputes  tho  viilidity  of  such  doviso  or  other  testiuiientiiry  ruto  validity, 

disposition.  ' 

liy  s.  (Jo,  "  In  ovfi'V  caso  in  which  in  nny  such  action  or  snit  tho  As  to  costs  of 
,  ri),'iiial  will  shnl'  ue  \u  duced  and  proved,  it  shall  he  lawful  for  i)i'oof  of  will. 
tkii  Court  or  Jr  lj,'e,  hel,,/.'  whom  such  ovidenco  -hall  ho  j;iven,  to 
tlirect  hy  whicl.  of  tlio  par'.  >.)  tho  coisis  thereof  shall  bo  paitl." 


(i)  Xot  cnmlnsirc  ,  }li<'  parti'  nny 
cmitest  tlio  validity  '  ri.^  auviso. 
Jliirnidiiiwh  v.  (hrc.  kjIi,  L,  It,, 
2Q.  1).  1,  612;  .30  L.  J.,  Q.  B.  261. 


Tho  notice  should  bo  Borved  upon 
tho  Solicitor  or  (iKcnt,  not  upon  tl  o 
opposite  party.    lb. 


&  I  I 
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CHAPTER  XLVII. 

NOTICE  TO  rEODUOE  DOCUMENTS  AT  TRIAL. 

-    EhffsT'y^'  '^■'•^-^^  ^^^  advorso  party,  or  somo  ono  ,,,  1  • 
behalf  («),  1,0  in  possession  of  any  written  instrumonrwlS  v  „  1  ? 
be  cvulenco  for  you  if  produced,  you  may  serve  eitl  er  S         •' 
solicitor  or  agent  (6)  with  a  notice  to  produce  it  at    hj  tiS    n  1 
then,  if  he  does  not  produce  it,  you  nmv  unon  nronf  nf  fi^      '  '^  "^ 
of  such  notice,  and\hat  the  dolum3i"ri  is  po'se  tn'T'^^ 
secondary  oTulcnce  of  it  {c).     A  notice  to  the  plaintiff  Ts  1"^;:  '' 
although  he  sues  on  an  instrument  which  L  rcforn.d  I'f i^-^'fJ 
statoment  of  claim,  unless  it  be  necessary  for  him  to  nod  co'^'f  ^'' 
part  of  his  own  case  ci).     If  the  document  be  in  the  W '!/' 
third  party,  and  his  possession  of  it  cannot  be  deemed  the  no"  .      "" 
of  the  opposite  party,  then  the  only  coiirsn  i^h.      1 1'"-*''^^°" 
third  party  (c/«c.A.c»i;)  to  produceTt^  If  oTeo  seyor^llil'f'''' /"^f 
require  the  production'  of^a  dociiment  in  the  S'     f  ^h^ 
defendant,  the  proper  course  to  pursue  is  to  siSm  hi,n        '' 
tecum)  to  produce  it  (c).  """i^awM  him  [duces 

Notice  is  not  necessary  when,  from  the  nature  of  tho  nrocco,];,„>« 
the  party  to  ho  action  in  possession  of  the  documen  harnoti  .  ?  i 
he  IS  charged  with  the  possession  of  it.  Thus  in  trnvmf^  *^^* 
plaintiff  will  be  allowed  to  giro  parol  evidence  of  tu!  '''  ^T'^^' 
general  description  of  tho  instrLlent  iftL  ^tltement  W  "'° 
M-ithout  giving  notice  to  produce  it(/).  A  couSarf  L  T\ 
by  defendant  may  be  read  in  evidencVby  plaS  Sut  I'rt'' 
to  produce  the  original  (,).    And  in  some  laL  a  nSile  to  p  o£^^^^ 


(a)  See  TFhitfordv.  Tutin,  lOBinff. 

Oo:  liobtmon  v.  llroivn,  3  C.  B.  751- 

ip  L.  J.,  C.  P.  40,  where  the  posses- 

mon  of  one  surety  was  held  not  to  bo 

the  possession  of  tho  other. 

(A)  See  Catcs  v.  Wiiito;  3  T.  R. 
306 :  Houseman  v.  Itobcrts,  5  Car.  & 
P.  3!,'i:  nughea  v.  Biidd,  8  Dowl. 
315. 

(c)  Peake,  Ev.  109:  Attorney- 
General  v.  Le  Merchant,  2  T.  E 
201.  n.  See  Baldnei/  v.  Ilitchie,  1 
btark.  338:  Harvey  v.  Morgan.  2 
Stark.  17  :  Graham  v.  Dyster,  Id.  21 ; 
0  M  &  S.  1 :  Sideways  v.  Jh/son,  2 
Stark.  40:  Doe  v.  Whitehead,  8  A. 
&  E.  570,  mv  Littlfdal,',  J.,  and  sen 
^mi  ot  notice,  Chit.  Forms,  p.  200 
Sinoe  14  &  15  V.  c.  99,  parties  to  tho 


suit  may  ho  subpoenaed  to  produce 
documents  m  thefr  possession 

M)  Read  v.  Gamble,  10  A.  &  E. 
OJ/,  n. :  Lau-roice  v.  Clark-  ^  rt  t- 
L.87;]4M  &W.250:ltVw;^ 
^.~-.  12L.J.,  Q.B.oG;  ;j  Q.  D. 

28^  ^"^'"^  ^"  *"'"^''  *  ^'""S-  N.  C. 
(f)  Vow  V.  Hall,  14  East,  274  • 
Scott  V.  Jones  4  Taunt.  805  See 
toivan  V.  Abrahams,  1  Est,.  50 :  Col- 
linyx.  Ireweck,  0  B.  &  C.398:  It'nd 
V.  Gamble,  10  A.  i^  E.  597,  n      ,er 

by  Prentice,  343.  ' 

(<?)  liurleigh  v.  Stibbs,  5  T.  E.  405. 


Notice  to  jivoduce. 
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notice  is  not  necessary  (A).    Thus,  it  is  not  necessary  to  give  a  notice  Chap.  XLVII. 

to  produce  a  notice  to  produce  given  in  the  action ;  so  in  an  action  

on  a  bill  of  exchange  a  notice  of  dishonour  of  the  bill  given 
to  the  defendant,  may  be  proved  by  a  copy,  being  a  duplicate, 
although  no  notice  to  produce  has  been  given  (?) ;  so  in  an  action  for 
the  recovery  of  land  by  landlord  against  tenant,  a  notice  to  quit 
given  to  the  defendant  may  be  proved  by  a  copy,  without  any 
notice  to  produce  {k) ;  but  this  rule,  disponsi; . . ;  with  a  notice  in  these 
cases,  according  to  some  decisions,  seems  applicable  only  whore  the 
notice  desired  to  be_  proved  is  served  on  a  party  to  the  action,  and 
the  question  of  service  is  raised  therein  (/).  Whore  it  is  necessary 
to  prove  the  service  of  a  written  notice  ^not  being  a  notice  to  produce 
given  in  the  action),  it  is  better  to  give  a  notice  to  produce  it,  as 
the  decisions  on  this  subject  are  somewhat  conflicting. 

In  one  case  it  was  held,  that  tlii  demand  in  writing  for 
the  copy  of  a  warrant,  in  an  action  against  a  constable,  might 
bo  proved  by  a  copj',  which  was  a  duplicate  original,  without 
giving  notice  to  produce  the  original  {m).  The  copy  of  a  solicitor's 
bill  has  also  been  held  to  be  sufficient  evidence  in  a  suit  by  the 
solicitor  for  the  amount  of  it,  without  notice  to  produce  the  original 
delivered  (n) ;  but  the  bill  in  such  a  case  can  be  proved  only  by  such 
copy  or  counterpart,  and  not  from  the  solicitor's  books  (o).  In  an 
action  for  shooting  a  dog,  brought  against  the  owner  of  a  plantation 
and  his  gamekeepers,  it  appeared,  that,  in  the  plantation  in  which 
the  dog  was  sbr^t,  there  was  fixed  on  a  polo  a  board,  on  which  was 
painted  "Al>  logs  found  trespassing  in  this  plantation  will  bo 
shot: "  it  was  held  that  a  copy  of  that  which  was  painted  on  the 
board  might  be  given  in  evidence,  without  notice  to  produce  the 
original  board  (p).  So,  where  a  seditious  meeting  came  to  certain 
resolutions,  and  defendant,  who  was  chairman,  gave  a  copy  of  these 
resolutions  to  another  person ;  it  was  hoiden  that  this  copy  might 
bo  given  in  evidence  without  notice  to  produce  the  original  (f/).  In 
tho  same  case  it  was  also  holdon  that  it  was  not  necessary  to 
produce  or  account  for  banners  bearing  certain  inscriptions,  &c., 
exhibited  at  such  meeting,  but  that  parol  evidence  of  such  matters, 
by  eye-witnesses,  was  properly  admissible  to  show  tho  general 
character  and  intention  of  the  assomblj'.  The  notice  is  not  necessary 
where  the  opposite  party  has  procured  the  possession  of  tho  document 
by  fraud  after  the  action  commenced  from  a  witness  called  for  the 
purpose  of  producing  it  under  a  subpoena  (r).     A  Master's  order  on 


{h)  CoUbig  V.  Tmccclc,  6  B.  &  C. 
394 ;  Gotiicb  v.  Danvcrs,  2  Esp.  455  : 
Suriccs  V.  Hubbard,  4  Esp.  203. 

(/)  tiicain  v.  Lewis,  2  C.  M.  &  R. 
261 :  Ackland  v.  I'caroc,  2  Camp. 
599 :  Itobcrts  v.  Bradshmo,  1  Stark. 
28:  Kine  v.  BcaumoHt,  3  B.  &  B. 
288;  7  Moo.  112. 

(/i)  Doo  d.  Fleming  v.  Somerton,  7 
Q.  B.  68 :  Colling  v.  Trcweek,  supra, 
per  Dayleij,  J. 

(/)  Lanauze  v.  Palmer,  M.  &  _M. 
31 ;  Robinson  v.  Brown,  3  C.  B.  751 ; 
I6L.  J.,C.  P.  46. 

(Ht)  Jory  V.  Orchard,  2  B.  &  P.  39. 


{n)  Colling  v.  Treweck,  6  B.  &.  0. 
394 :  Anderson  v.  May,  2  B.  &  P. 
237  ;  3  Esp.  lf,7. 

{n)  Fhitipson  v.  Chase,  2  Camp. 
110.  It  is  always  advisable  to  givo 
notice  to  produce  tlio  bill. 

{j))  Biirt/iolomew  v.  Stevens,  8 Car. 
&  P.  728,  per  I'atteson,  J.  Sco  Jones 
v.  Tarletun,  9  M.  &  W.  675  ;  1  Dowl., 
N.  S.  625. 

{q)  It.  v.  Hiait,  3  B.  &  Aid.  666. 
In  this  case  tho  defendants  woro 
iudictud  for  unlawfully  meeting  to- 
gether for  certain  purposes. 

(>■)  Leeds  v.  Cook,  4  Esp.  266. 
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Paet  VI. 


What  a  pos- 
session of 
original. 


Notice  to  produce  Documenta  at  Trial, 

the  plaintiff  to  admit  a  document  to  bo  a  true  copy  of  a  Intfor 
•  written  by  plamtiff  to  defendant  will  not  dispense  with  the  noces'ih- 
for  a  notice  to  produce  tho  original,  nor  will  proof  that  plaintifv  1,., . 
it  m  his  possession  (s).  '^ 

By  the   Merchant   Shipping  Act,    1854   (17   &   18   F.   c    KM 
8.  165,  "Any  seaman  («)  may  bring  forward  evidence  to  pro'vo  tim 
contents  of  any  agreement  or  otherwise,  to  support  his  case  will 
out  producing  or  giving  notice  to  produce  the  agreement, 'or  am" 
copy  thereof."  '      ^"^ 

As  to  the  costs  occasioned  by  giving  notice  to  produce  docn 
ments  which  are  not  necessary,  see  Ord.  XXX 11.  r  ')  a  / 
p.  480.  *     ■    ' '       ''' 

What  a  Possession  of  Orii/inal'j—To  entitle  a  partv  to  tho  bcnofif 
ot  a  notice  to  produce  a  document  served  on  the  opposite  pirfv  1  ,> 
must  bo  able  to  establish  at  tho  trial  that  tho  latter,  or  soino  one  m 
his  bohalt  was  in  possession  of  tho  original  attho  time  of  tlu-^orvirr- 
of  the  notice  ((0..  Shght  evidouco  is  sufficient  to  prove  po.....^  1 
whore  tho  oxclusivo  ownership  in  the  document  is  in  the  (.ppT/^ito 
party  0«).  Ihus,  where  a  solicitor  proved  that  ho  had  boon  ...n' 
ployed  by  dofonilant  to  solicit  his  certificate,  and  that,  lookiii-  ut 
tho  entry  of  charges,  ho  had  no  doubt  the  certificate  was  allowol 
this  was  held  to  bo  sufficient  proof  of  the  certificate  having  conic  to 
defendant  s  hands  (y).  Questions  frequontlj  arise  as  to  what  is 
sufficient  evidouco  of  this  possession,  where  the  partv  is  rot  in 
actual  possc>ssion  of  the  document.  Tho  production  of  a  ciif'.„o 
drawn  by  the  opposite  party,  and  cashed,  may  bo  called  iovhy 
notice,  though  it  be  in  the  banker's  hands  (.).  And  wlxoro  mZ 
dant  a  shipowner,  had  given  an  order  to  the  captain  to  deliver  .oiln 
goods  to  plaintift,  It  was  held,  that  notice  to  defendant  to  prod  S 
such  order  was  sufficient  to  lot  in  secondary  evidence  of  it  b.-c  r'o 
tho  captain  was  his  agent,  although  the  latter  was  entitled  to  hnM 
the  order  .as  his  authority  (.().  In  an  action  against  the  sheriff  a 
notice  to  hrs  solicitor  to  produce  a  warrant  which  was  roturnca 
to  the  under-sheriff  while  defendant  was  in  office  is  suffic'-ont  //.' 
But  it  a  third  party  hold  tho  document,  as  a  stakeholder,' tlioii  a 
notice  to  produce  It  will  not  suffice,  and  he  must  be  s>d.po:uJ^ 
produce  It  (c).  Where  a  paper  hud  been  delivered  to  a  third  i.nri 
under  whom  defendant  justified  in  au  action  of  trcsp;,ss  .^,,,1]  v 
whoso  directions  ho  acted,  a,  notice  to  produce  served  upon  .lefcu 


(s)  Sharpe  v.  Lamb,  11  A.  &  E. 
805.     And  see  ante,  p.  481,  n.  (,«). 

(0  By  sect.  2,  "soanwu"  incl'iiaos 
"  every  person  (except  masters,  pilots 
and  apprentices  dul}-  iudeuturcd  and 
registered)  employed  or  engaged  in 
any  capacity  on  board  any  ship;" 
and  "  ship"  includes"  every  descrip- 
tion of  vessel  used  in  navigation  not 
propelled  by  oars." 

{n)  Sea  f.h>/d  y.  Jtro.i/i/ii,  10  U.  & 
W.  478;  2  ])owl.,  K,  S.  471J, 

(x)  Liosc.  ouEvid.  10. 

(y)  Uarvey  v.  Ldgh,  3  Camp.  502. 


(-)  Firrtridgr  v.  Coatee,  \T{.  k  ^\ 
loG  :  liiirtoH  v.  r,tii)u\  2  Car   k  V 

00^")  f"W«c,y  V.  Iiil,-t,h',  1  stark. 
o.iS.  And  SCO  Martin  v.  Hill,  1 
Stark.  413:  and  see  Sine/iiir  v, 
<S/(  rriixoii,  1  Car.  &  1'.  5S2. 

,J^l  '^'"l''"'  ^'- -'^'''.'A  3  Bhig.  161; 
10  Moo.  oG4;  SkUi-  v.  Jiiirnll,  2  H. 
&N.  807;  27  L.  J.,  Ex.  li);3. 
^.(O    {'"'•'■.'/  V.   M,(ij,   1   M.    ,t   i;. 

V  -k't  o„  ^^  ^^'^  -i-'raiis  V,  Suul,  K. 
&  M,  83, 


Form  of  Notice,  &c. 
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^ 


a,.l  m,  Wa  not  sufficient  to  autLoruo  tlio  admiwion  ol  M^oudary  CnAP^XLvn. 

pluntift  was  nonsuuui  m  ..ftorwiirtis  dofcudaut  as.-isned  tlio 

liotico  to  in-oduce  ^  ^f ^?\^    ;i\ii'';^',ia hi  gave  defendant',  solici- 

,.■,    T)     n  r.f  c!  r^    Ord  XXXIT.  r.  8,  "Notice  to  pro-  Form  of. 

form  ^/-l-J^J^^'i  "{,f  if-^e  Form  J^.   14  in  Appendi.  B.,  with 

duco  documents  shall  bo  "  ,  *  ";^^  ^"'/^J  ^i^  („)/  .\n  affidavit  of 

,ueh  variations  f . "^^^^^X  Slice  0"^?  notice  to  produce, 

tbo  soUcitor.or  his  clerk,  o  ,tli°  ^y^^.'^^^' J'Vopv  ol  the  notice  to 

produco,  shall  in  aU  car>os  uc  su  .^.qJ."     The  notice  must 

Iho  notice  and  cu  tig  1^^^  -  ^-     ^£5  correctly  in  the  action. 

1,0  ill  writin- (/O-     it  feii«^iif^ /io  ;P'        mrticularitv  suilicient  to 

It  must  spociiy  .^;,°  ;«— *   locuiuer  h    is  ^Sod  on  to  pio- 

if^T;)^''"l  !:E?t<r jSlil  pSular  letter  shoidd  specify  the 

S^^^iite^ed-^prfcealllett^ij-a^a^^ 

notice  to  produce    ;  f ,  ^"f J^^  ,  t^h^^^^^^^^^  action,"  was 

,;ot  specify  the  date  of  each  pa  hcu^^^^  \^-^h  ^^    ^^.^^^^^^ 

ruled,  that,  in  an  action  ^  ^  "iors  in  uTc"  ion  in  this  cause,"  is 
-  all  accounts  relating  to  tl^o  "\=\tte  s  in  <i  cstio 

,„lllcient  to  let  "\  f -^"'"l'^^' ^^    without^^^^^^^^^^  it  l>y  date  or 

given  by  plaintilf  to  defendant,  without  spcciijin^  y 

otlicrwiso  (?)(). 

e     •  .  nn    It  will  in  general  siifhco  to  servo  the  notice  on  the  Service  of. 
Jdloiof  fent'oftie  'opposite  party  (.)•    «  ™ay  bo  served  on 


',    ,    ! 


(,0  T:m»s  v.  Sweet,  E.  &  M    83. 
But  see  Vntchard  v.  Symomh,  B.  IN. 

^''w' 7unr//(<  V.  Martin,  Gow,  Ecp. 

^  '(■/•)  Sco  Ilarvcy  v.  MltcheU,  2  M. 

(n)  Sec  Chit.  F.  p.  266. 
)"    Ord.LXVI.r.l.    Formerly  it 
ht  bo  YOilml.     Smith  V.   l"«"i', 


nil' 


■'// 


1  ('amp.   iJO:  Hart 
Stark.  19:  Latoriico  v. 


jriiiy 


&L.87;UM.&W.250 

341 :  /o^(.s  V.   E,lw<mh,   M'Uel.   & 
Y.  130  :  4  Phil.  Ev  9th  edit.  218. 
(/,)  Jucobv.  Lee,  2M.  &  «•■«•  ^_^ 

l(aV&M.29;2M&Il.392. 
(»,)  liogcrs  v.  C/a^^xcf,  2  M.  &B. 

^''t)  0//<'s-v.  r.»^T,  3T.R.306; 


Vlai' 


y,-,  3  D.       6  Car.  ic  F.  094. 


"i.  I 
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Part  VI. 


I  • 


ii 


Notice  to  produce  Documenta  at  Trial. 


■H 

m 

-ii^Ki  ii 

fltt 

j^WllKffilSt<-     t: 

I^H 

■■BehMbI:;     II 

HHi 

Bi 

i& 

1 

procure  the  document  ^oquSed  Zl  to  mf  In.ri '°'''^  ^"'-  '^'"l 
trial  (^).     Whatissuchreisonabretmenitfo^^^^^  f  "'^ 

circumstances  (o).    In  a  town  ciiisn  «ort^n    f      r     ^°  '^?'"'"'l  "P"" 

to  produce  k  lotto?  fZ  pLlS?^^ £  !lii  °V"'°''  ■",  '""•"'  '"« 
of  defendant's  .olieilor  nt  7  nm  on  tlZt-'  "TA  "*, "'"  ""'» 

a  notice  to  produce  served  in  the  n Si  S^''^'  — ^  ''*  ^'^^  '''«-^'^<^« 

?c',^2on£is£ft£"  S"'f*v 

o'clock  on  the  commission- div  "  V^«  'Jetendant  s  solicitor  at  iivo 
solicitor  having  left  home  for  t-  -  IXT  ""f  •  i"^*^  ^«°  ^^^f°'  ^^^ 
distant  from  his  offiarnml  k  ■.  *°^'''  ^'^"^'^  ^''^^  nine  wiles 

»>me  parties  on  ,Le  .ubjeet  of'  thrS&Si  Jea^lTrrX'.S 


ro)  if«9/;j5  V.  7?««'(^,  8  Powl.  315. 

478 ;  2  Dowl.,  N.  S.  470 :  Firkin  v 
Edwards,  9  Car.  &  P.  478 
flo^*^  ^"^  ^'  ''■Itoi'^ins,  2  C.  &  K. 
?os  •  -'''/"i'  "■'•  ''  'V*''<^'.  2  Car.  &  P. 
Ijlo.  And  see  J:7irc>i.iper'-ir  v 
^^if/^vso;/,  3  Ex.  148;  18  L.  'J..  Ex." 
1.^2,  where  the  party  resided  at 
Dombay. 

(r)  See  per  Gimie;/,  B.,  in  yltkius 
''■■^ercdta  4  Dowl.  059:  li»r„e  v. 

452  ■  ''^''•'/'■"'''-'  V-  "  oo(f«,  7J. 

(*)  ff»*«o««  V.  Towell,  9  Car.  ■&:  .'' 
o34. 

(i.  W  V.  i?««,  1  C.  &  M.  iCi  . 
Mei/nck  V.  TFoods,  Id.  452.    And  aea 


2  V.^li.f 73 '"''""'  "^  ^-  ^  ^-  538; 
(«)  Lawroicc  v.   CAn'/-    11  Ar    x. 

(.(•)  i>o«  V    G-r,'//.    1    stark!  2S3  • 
Sms  V.  lutehuu,  6  Esp.  40.    And  soe 

?;a   jT"'  ""■  ^Vy"^  2  M.  &  R.  89. 
J''.5  •  ■•  r'^I'p  •  l\^'J'^,"/'  ~  C'"'  ^-P- 

"^'    V&P.  Tis."       '^''''  ^-  ^''"■"'"•>  » 
(.-.^  Hmvnrdv.  JniUams,  5M.  &  \V. 

r^nl-}^''^'^-    ^•^''-      And     CO 

656      ^''''"'^*  ^"  ^'''"""^^*'"'>  4  Dowl. 


Con8e(iuenccs  of  mnission  to  (jive,  etc. 
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Affidavit  of 
service. 


;,,  the  course  of  ^v'hicll  the  letters  had  been  referred  to  presumed  Chap.  XLVII. 
M'  they  had  been  remitted  to  aud  remained  in  England,  and  held 
t«  notice  sufficient  (b).  In  one  case  where  the  notice  was  served 
ti  the  ausewas  pU  heard,  it  was  hold,  under  the  circumstances 
S  bo  ser%'ed  in  time  (c).  It  must  not  bo  served  ou  a  S|»i^%  (  )• 
S  <f  party  has  not  the  document  he  is  called  upon  to  produce  at  the 
Lo  o£  the  service  of  the  notice  to  produce  it,  Jut  aftorwiirds 
w.?;ns  nossession  of  it  a  reasonable  time  before  the  trial,  he  is 
found  to^pSce  it  (e).  It  is  for  the  judgo  at  the  trial  to  dotermino 
whether  the  notice  has  been  s-^rved  ui  sutheient  tunc  {,/  ). 

The  notieo  will  apply  not  only  to  the  first,  bu    to  the  second  and 
nil  other  trials,  if  more  than  one,  of  the  cause  (.7  . 

\\lord  XXXIL  r.  8  [ante  p.  487),  an  affidavit  of  the  solicitor 
or  lus  clerk,  of  the  service  of  the  notice,  and  of  the  time  when  it 
Sis  served,  with  a  copy  of  the  notice  amipxed  to  such  affidavit  is 
SicTent  evidence  of  the  service  of  the  notice,  and  of  the  tune  when 
it  was  served.  This  rule  reproduces  the  Co.n.  Law  Vroc.  Act,  18o2, 
119  before  which  enactment,  unless  the  opposite  party  would 
admit' the  service  of  the  notice  to  produce,  it  was  necessary  to  have 
S  omr  in  Court  as  a  witness  to  prove  the  service,  fhe  expense 
of  tSs  cau  now  be  saved  by  an  affidavit  of .  the  sorvico  under 
?heahoverule.  Wheu  the  notice  to  produce  1.  mentioned  111  the 
Sice  to  admit  as  one  of  the  documents  required  to  be  admitted, 
and  admitted,  an  affidavit  of  the  admission  will  suffice. 

rnmeaimces  of  Want  of  ^o<«ce.]-Secondary  evidence  of  an  in-  Consequences 
stmSTntho  possession  of  an  adverse  party  cannot  be  given  ot  want  of. 
Scss  a  notice  to  produce  it  has  been  given  as  abf>vo  in  cases 
Xio  a  notice  is  necessary  {h).    \yhere  in  ejectment  the  aetendant 
claimed  under  a  will,  and  plaint  ff  proved  on  "■oss-exammat  on 
that  another  will  ha'l  subsequently  been  made,  and  that  after  the 
tSi  or's  death  it  came  to  the  possession  of  defendant,  ho  was  not 
al  owed  to  ask  any  question  concerning  such  latter  will,  not  having 
given  defendant  notice  to  produce  it{i)  -.but  where  the  person  to 
Ihom  a  letter  had  been  written  by  p  aintiff,  being  called  by  a  spa 
dm.  tec.  to  produce  it.  stated,  that  she  had  since  the  action  was 
commenced   given  it  up  to  plaintiff.   Lord  Ekuboroiujh,   C,   J., 
Xved  secondary  evidence  of  it  to  bo  given,  although  no  notice  to 
produce  the  letter  had  been  served  {k). 

Proceedings  at  Trial  after.^-Tho  time  for  producing  documents  Pro^J^dmg  at 
&c  pursuant  to  this  notice,  is  after  the  party  requiring  lucir  the  trial  auei. 
production  has  entered  on  his  case  (/).     If  a  party  refuses  to  pro- 


: 

1   '' 


(h)  Siurge  v.  Buchanan,  10  A.  & 
E.  598 ;  2  P.  &  D.  673.     „  „    ,    ^ 

(,)  mrm  V.  Jcffree,  2  C  &  K. 
442.  And  see  Dwyer  v.  Colhns,  7 
Ex.  C39;  21  L.  J.,  Ex.  225,  where 
the  rotice  was  served  while  the  trial 
was  proceeding,  and  it  was  hold  suffi- 
cient, the  docuineut  hcing  in  Court. 

(rO  Hnqhcs  v.  Budd,  8  Dowl.  317. 

Ic)  8eo'JJ'"/d  v.  MosUjn,  10  M.  & 
W.  478;  2  l>nw1.,  N.  S.  476,  per 
Ab'mgc)\C.'B. 

(/)  Lloyd  V.  Mostyn,  10  M.  &  W. 
479,  per  Parke,  B. 


(q)  Hope  V.  Beadon,  2  L.,  M.  &  T: 
59;i';  2IL.J.,Q.  B.  25. 

1/0  Ec  ic .  uu  Ev.  f),  &o. :  Joiic;  v. 
Tarleton,  'J  JI.  &  W.  675;  I  Dowl. 
N.  S.  625:  Cook  v.  Uearn,  1  M .  &.- 
R.  201 :  Boo  v.  ITarva/,  4  Burr.  2184 : 
Bate  V.  Kiiiscy,  1  C,  M.  &  R.  38 ;  4 
Tyr.  662:  Sni/t/  v.  Brai/,^1  L.  T.  194. 
(0  l>oc  V.  'Morris,  3  A.  cfe  E.  46 ; 
4  N.  &  M.  594. 

(k)  Leeds  V.  Conk,  4  Esp.  256. 
{()  Graham  v.  iJyatvr,  2  Stark.  22 ; 
6  M.  &  S.  1 :  Sideways  v.  Dyson,  2 
Stark.  49. 
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Part  VI. 


Notice  toproduc-  Domments  at  Trial. 

(Inco  a  documont  after  notice  tr.  -io  .,  ,  and  Betuoadaiv  ryuloncc  i.  f. 
consequonco  f,'ivon,  ho  cannot  uiferv.-avilf-  nut  in  tl..^  Inrnn,  t^ 
part  of  his  own  caso  (;.>  It  k  '.m.n^f^Sh^^xmr^^Tl  "' 
thonotico^has  boon  served  to  paduco  h^t^stS^  it  XniS^'"^ 
not{n)  It  ho  do  not,  tiion,  npon  j  ■■oving,  by  affidiv  t  (,)  m  ' '" 
r;!^;w*  f  ^'^tif  action  of  thi  Jni^o(;,^'tli  so^^oX ^ii^; 

«o.s^onn.''  ■'■'"'''"*  ''  ^''  «'icli, party's  po.ssoHsion,  or  i  ' 
po.--..,Mon  0*   ...:,.o  pcr«<.n  in  pvivity  wit]i  him  f,/\  jvu  ^   ,     " 


copy 


{u\ 


other  socdiid; 


peroiittcd  to  pidvo  tlio  contents  by 

ovuie,.ce.  in  the  swne  n.nner  ..  if^tladU.;:;d.:c;;:vo:i  orT;:;?? 
Iho  p-Pty  called  vi  to  rrodu..o  ni;r,'  int^rpo-j  with  ovidou  p  iV" 
prove  possosMon  <  .  It  tho  in.tru,n.:rc  I).  T)roau  ■"  i  ,"  V 
proved  m  lie  regular  way  (.) :  (oxc.,;t  wh.re  the  p  v  y  p  i  l? 
It  clauns  a.  benelioial  intoiv\st  tn.dcr  it  ■" .  M  and  'i  Arnsfr-,-  ,/,'"""" 
^nons.  will  in  some  cason  grant  y<l'aii^SL:^;,Tg:Z 
;.r  an  insp,...tion,  m  order  Ihat  you  may  bo  aware  of  the  o  •  ,1  ' 
r..,vos,sary  to  pr.n-e  the  exeeution  (.y).  Tlu,  refusal  to  pro.lu  ■  •  ° 
nents  alter  notu;o  may  be  matter  for  observation  to  tlie  „  ^'" 
I     the  party  gmng    lie  not.^o  decline,  to  u.so  the  doeumen'  'ii;,:;; 

educed   tins,  though  matt,  r  of  observation,  will  not  ma  e  U 
o\  ,  ence  lor  the  oj.posite  pari,  («),  unless  tliey  are  i.ispecte    7/     ' 

l)ocuments_  required  by  il,e  Merchant  .Sliipping  Act,   Is  V'  („ 
be  executed  lu  the  presence.;  witnesses  maV  be  proved     v  f 
0    dence  of  any  person  who  is.Me  to  bear  witness  to  the  re  mi  i* 
iucts  without  calhng  tlio  attesting  witnesses  (c).  i'  I'n.^ito 


(hi)  Doe  d.  Thompson  v.  lloilqmiK 
2M.  &  ]{.  -ISi-  12  A.  &  E.  'ij.j: 
tolhiis  V.  (i'((sliu>i,  2  r.  k  ¥  47 

Oi)  Soo  post,  Cli.  LXV. 

(p)  Se.!  Onl.  XXXII.  r.  8,  ns  to 
whf'u  tho  scrvicu  can  bo  i)ruvcd  bv 
nlKdavit.  •' 

{p)  >Seo  Smith  V.  Sluip,  1  C.  &  K. 
4b :  Jlanr;/  v.  Mitvhtll,  2  M.  k  11. 
3G(j,  jior  J'iir/,r,  B. 

('/)  Taylor  on  Kv.  313  ;  Rose.  10. 

(r)  When  a  witiie.'^s  is  c:i\Uh\,  wlio 
proves  tlmt  lio  coniiiared  the  copy 
witli  tlio  original  Ueeul,  siieh  coi)y 
iu:iy  bo  read  in  cvidcnco  without 
beiiif,'  stamped,  for  it  is  only  used  in 
point  of  hiw  to  refresh  tho  witness's 
memory  as  to  tho  contents  of  tlio 
deed.  Jiriu/fhwai/tr  v.  Jlitchcock 
10  M.  &  W.  m\  2  Dowl.,  N.   s! 

(a)  Sec  Graham  v.  Hi/ster,  2  Stark. 
21  ;  G  AI.  &  S.  1 :  iSidfi'vai/s  v.  Di/aoii 
2  Stark.  49  :  Grove  v.  ir'ari\  Id.'lTi- 
Gorton  v.  Di/so)i,   1  13.  &  U.  219  ; 
Moo.  5.58.    There  are  no  decrees' 
secondary  evidence  ;  therefore  win 
a  party  is  entitled  to  give  it  at  all,  !  ■• 
may  give  any  species  of  it    -'thin  ' 
power.     Doe  A.  GilhirtY.  li,  ^i        i, 
&  W.  1 02  ;  8  Dowl.  389 :  7/r    .    !,'■ 
3.Sc.  N.  li.  r)77;  .'iM.  i-G-        > 

(0  Jliirvey  v.  itilehrU,  2  A.    .  ■\ 
360.    See  Boyle  y.  Wiseman,  1   J  v 


?''?V?,*f-/-'^^-2«l.whonMtv,-,„ 
held,  that  if  it  is  disputed  wIiifK,  vti,,. 
document  produced  is  tho  ori-iua!  or 
not  the  ludno  should  he;ir  evi.U.nco 
and  decide  the  question  hinisMf  Sro 
,SY»;r,'y   (^„r//,r,  39L.  J.,  IOx.'g,!. 

('0  "  lihvrsioiie  v.  Ethfuuit.m  " 
Camp.  94:  (/'wv/yw  v.  ,Sv  ir'- ^,v/  s 
l.ast,  018,  549:  Johnson  v.  /,,„■,//■,; 
0  Esp.  101:  Ji'earcfon  v.  Jf ;„/,,■  r') 
I-  J.,  C.  P.  l;J9.  nut  soc  /■,;,,•,■, 
v.Jfoojvr,  3  Taunt.  GO  :  Jt.  v.  //-/„//, 
0/  J/uM/ezoy,  2  T.  K.  41 :  (,„.7,„„  y' 
Ar////.'^/,  1  Q.  ]3.  117_ 

.Sf'^  ^'"''Y:  ^'<>-'!iss,  1  C,  M.  i-  It. 
/82.  Soo  Doe  v.  U;,inwr,.jhl,  ,0  A. 
&  E.  .WO;  1  N.  &P.  8.  See  P.-e 
I-v.  p  l;j_l,  as  to  wlien  proof  of  a 
deed,  A;e.  is  dispensed  with. 

(//)  See  King  v.  Kiny,  4  Taunt. 
uu(). 

(;)  Soc  per  Lyndhnrst,  C.  B.,  iu 
B„tc  y.  Ainscy,  1  C,  M.  cV;  U.  11. 
But  soo  Doe  v.  Il7utehe/!d,  8  A.  &  E 
Gil. 

(fi)  Sayc:-v.  Kitchen,  1  Esp.  210. 

{(j)  h'ilson  v.  i^offve,  1  Cur.  &  P 
J .' :  Boso,  12. 

(c)  17  &  18  V.  c.  104,  s.  .52t;.  Soo 
the  old  law,  Johnson  v.  LewJH;!.  (] 
Ivsii.  101  :  Jluinnan  v.  JJiiiize/,  'ii>i.  2 
t  auip.  WVt:  undsee  ante,  p.  IM,  :is  (o 
when  notice  to  produce  is  unuccossarv. 
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CHAPTER  XLVIII. 

DISCOVERY  OF  DOCUMENTS  («). 

A.Y  party  to  an  action  may  by  an  application  at  Chaml^ors  for  tha^^  _Cn^XLVIII. 
.,mv  so  (A)tain  an  ordov  that  any  otlior  party  do  malco  an  allulawt  ^.^^ 
^S^^^t  duc.uuunits  tho  latter  has  or  ha.  had  in  Iub  possos.ion 
relating  to  tho  matters  m  issuo. 

?  Si;  "\m' S.  P  vtv-lo  any  c.wo  or  .i»tt«v  b.  .„;»  ,l,.cov»ry 

E^BS  2SsSf£JLi£?»yS?:;cc:;S| 

rri  ^ri-S;  tint  ibi"0  of  llio  cau«o  or  matlor,  or  .nalic  such 
S;  S^^-^i  to  corlai,.  d,«..,  of  a.ou,no„.s,  a, 
"       '•    j^i._- .  „„  1,;,.  .i;a,.vn+  nn   hn  thousrht  ut. 


^ 


may,  in  their  or  his  discretion,  bo  thought  fit. 


,,1,.    md  it  mav  thoroi'oro  bo  made  at  any  timo(fZ).     15ut,  as  a 


(«)  As  to  tho  action  of  a.scovcij, 
see  On-  V.  J)i"pn;  4  Ch,  D.  92 . 
]l,imr  V.  .1^»'?»is  q/  .SVr?(s4'»7/, . ^ 
Ch  D  378:  Ainsworth  v.  iitar/ac, 
W.N.ISTO,  8. 
(/*)  yI»o/).,  Bitt.  Ul. 
((■)  Ante,  p.  335. 

?,/)  J/r//o>-  V.  Thowpsnu  (C-  A-). 
4C)  L  T  222:  /-'.!/  v.  MamhiiU,  \\ . 
N  1876 '23:  f ''';«"  J'""/'  of  Lomhn 
v'.Maubii,  13  Oh.D.239;  41  L.  r. 
893 :  Hnrhnrdv.  Monk,9Ch.r).  filO : 
/„  rfl  .S'«<f?i//;',  ^I'woH  V.  Almn,  oO 
L  .T„  Oh.  571.  „    ,       . 

- rtnd  Foiruin  Contract 


(,)  Jlr 


U'ri^ 
mk  V.  Uitcrin, 


ght,  32  W.  K.  413  :  Ih 


which  SCO  r»io«  linnk  of  i";;;^",  J; 

.V«»4y,  13  Ch.  D.  239  ;  41  L  i .  393 : 
IMok  V.  J/o»/.-,  9  Ch  D.  (UC;  see 
aUo  ./V»7/;;;s-  v.  PhiHips,  W.  N.  18,9, 
!)G:  v//io4w.  N.  187f;,  53:  Anon., 

Hty<m,bcrg,n  Ch.  D.  323 ;  40  L  1 . 

401:    Buvks    v.    n  ilhamx,   n    Ch. 

D    550;   42  L.  T.  469 :   I'hilipps  v. 

I>ki!ii>p--<,  40  L.  T.  815. 

( /•)  v/;(«».,  nitt.,  No.  Ixxy:  vf »o«., 
W  N.  1870,  55  :  Mmantile  Mutual 
Innur'anee  Co.  \.  S/ioesmith,  U.CA: 
I'lnm  V.  NormantoH  Iron  atid  t>teel 
/..     Tl    "'i  •    I'nymntit.   Jliiridl  Jloiird 

V.  Kyvemont  Iron  Ore  Co.,  14  CU.  i*. 


4  Ex.  D.  3;  as 


to       158. 


I  ^   Hi 


tl? 
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Postponcmpiit 
uutil  trial  of 
issue. 


Affidavit  in 
support. 


t; 


In  what  cases. 


Discovery  0/ Doctimenh. 

may  in  eomo  cases  bo  or.lcrod  Lororo  tho  plnintil!  Las  -ivcn  mv 
t.cular,soi  fraud  on  vl.icli  ho  bases  hi.s  claim (9).    It"i '"  ^T, 
olton  wil    bo  granted  after  i.suo  joined  (/,).     It  wi^l  not  s^Li  h 
and  possibly  cannot,  bo  made  after  tbo  action  anu  MuSf^' 
ditterenco  b.lvo  bo,  r,  referred  to  arbitration  (/).     It  has  been  rot       1' 
af*...r  iriterlocutory  judgment  has  been  signed  (/.•).  "<^'^"'^'»"*'a 

liy  R.  of  S.  a,  Orel.  A'A'AY.  r.  20,  "  If  tho  party  from  .vhom  dis 
covery  of  any  kind  or  inspection  is  sought  objects  to  the  k    no 
any  part  thereof,  tho  Court  or  a  Judge  may?  if  JS  S'Z 
rig'ht  to   ho  discovery  or  inspection  sought  depends  on  tho  d.  tcin 
na  ion  ol  any  issue  or  question  in  dispute  in  tho  cause  or  n     S" 
or  that  for  any  other  reason  it  is  desirable  that  any  issue  or  ,,     ^  „  ' 
in  dispute  in    ho  cause  or  matter  should  bo  detonnined  1,  ;"" 
deciding  upon  the  right  to  tho  discovery  or  inspection   o''  1,  r 
such  issuo  or  question  bo  deterininod  first,  and  risorvo  tho  qi  ,s  im 
as  to  the  discovery  or  inspection"  (/).  uut.snou 

-Affidavit  in  Support.-]-Rn\o   12  {supra),   it  will  bo  obseivr.l 
expressly  provides  that  no  affidavit  in  support  of  tho  apSZ 
sha  1  bo  necmary      In    his  respect  it  differs  from  tho  oOth  Jc     ' 
oi  tho  Com.  Law  I  roc.  Act   1864,  which  required  an  affidavit  t,lo 
made  in  support  of  tho  application  (,«).     The  Master  may  1  ,nvev, 
in  his  discretion  demand  from  the  party  applying  an  afIi,la^Vt ,  f 
his  belie     that  tho  partyfrom  whom  .fiscovery  is  sought    ,' 
documents  in   his  possession    to  tho  discovery  of  whi,.],     „    • 
cntitled(«).     Tho   affidavit  might  possiblyTo^required    n      i' 
where  thouaturo  of  the  action  makes  it  improbable  that  there  .b  3 
bo  any  documents,  and  when  none  are  mentioned  in  thrnL'uS 
or  otherwise  admitted  (o).    Under  tho  Com.  Law  Proc  aS    twf 

forlSrVtw  ""''^''"*  '-^rl'^  '''''  «^-  Bl-wreJsonibt'gi    : 
for  the  belief  that  some  specific  document  relating  to  the  matters 
dispute,  and  which  the  applicant  had  a  right  to  inspect!  was  in  t 
possession  or  powe.'  of  tho  opposite  ^«-ty? ;,).     A  nioro  iffid.  v  f    f 
tehef  that  he  had  " some "  i^euments  l^il  pote     on  "^'  o\  .' 
relating  to  the  matters  m  dispute,  to  tho  production  of  which   1  J 
aijphcant  was  entitled,  was  not  sufficient  {(j). 

.  In  tuhat  Caa^.l-Tho  order  will  be  made  in  all  cases  where  thoro 
is  any  probabihty  of  its  being  of  any  use.  The  fact  th°  t  11  0 
documents  when  discovered  will  be  privileged  from  inspection  is  no 

{£)  Whyte  V.  Ahrens  (C.  A.),  26 
Ch.  1).  717;  50  L.  T.  344  ;  32  W.  E. 
649. 

(/()  A»on.,  W.  N.  1876,  11. 

(0  I'enrice  v.  Williams,  23  Ch.  D. 
353. 

(A)  Ladds  V.  Walthcw,  30  W.  E. 
1000. 

(0  See  Wood  V.  Anglo-Italian 
liaiih;  34  L.  T.  255 :  In  re  Leigh's 
Estate,  6  Ch.  D.  256 :  fic.unders  v. 
Jones,  7  Ch.  D.  435 :  Verminch  v. 
Muurds,  29  W.  B.  189,  M.  E.  : 
Ilonnston  v.  Marouis  of  Sligo  (f!,  A.> 
W.  N.  1884,  61,  reversing  A'.  C.,  Id.' 


On)  Cp.    Itoehdale    Canal   Co.   v 
£-uig,  loBoav.  11. 

00  Johnson  v.  Umith,  36  L.  T.  741 
seduction.  ' 

{<>)  Cp.  Hancock  \.  Guerin,  4  Ex. 

0^)  Ivans  V.  Zouis,  L.  E.,  1  C.  P. 
boo, 

('/)  See  Woolley  v.  Pole,  U  C.  E., 
N.  t^.  538 :  Meuett  v.  Wek,  2  Jur. 
N.  S.  11S9;  28  L.  J.,  Q.'n.  121'. 
And  see  per  Branm-cll,  B.,  iu  ]!rau 
v-Iiiich,  1  H.  &  N.  408.  Seo  also 
lh(j!!:j!.-.n),  V.  Itobmn,  2  H.  &  IS'.  412. 
beo  form  of  affidavit,  Chit.  F., 
p.  270.  ' 


i?s?ii 


Against  ivJwm  Order  made. 

SSi;.)     And  BOO  a.  to  wb.t  doiumont,  avo  ptmlogod  trom  pro- 
auction,  post,  p.  497 
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Against  whom. 
Company. 


fovtho  purpose.  o^'JlJ^'^'f^'jy';);  o^,  <>  !„  ,,ny  action  against  or  by  Sheriff. 

^V''  MV  t  isto^o    any  matters  connected  with  tho  execution  of 
ashenltn   10^  octot  an>  ^^^^  application  of  either 

hisolhco  thoCout       '^  JJM  t^/,;^  ,„,iae  in  answer  cither  to 
l£;;>iSes^ol^t?-  -iSi:  discovery  shall  ho  made  by  the 

°riaS  SS^may  be  inade^n  the^^^^ 
a.;inst  third  parties  brought  m  under  0,d.  A  1 1,  r.  4»,  wno  a. 
^^^TX^^nLund  mind  sues  by  a  next  fx^end,  the  Next  friend, 
wiant  is^cnitletl  to  an  atfidavit  of  documents  by  tho   next 
defendant  is  cniuicu  defendant  is  not  entitled  to 

fric,idW;butithasbeenhoW  infant  plaintiff  (a)  . 

such  an  afhdavit  b>    the   noxi   i    ci  i  .^^,^^  Nommal 

Wlicreanacionis  brougM  ^^.^.^^^  ,j^^  j      parties. 

Sa^ls°SieX\osTeiStlcTto  an  at^lavit  of  documents  by 


!'  !  =  l 


(r)  SwanstoH  v.  Lishman,  45  L.  T. 
W  ■  see  per  /««/,  M.  R.,  at  p.  301 : 

(Tinlitt'd)   V.    itf'rf,  3   O.   i.   IJ-    i''"> 

£ufoLeeovery'ofland:g.^.|^'« 
V.  I'nrtescue,  34  L.  T.  817,  in.  ■ 
X,,,«  V.  A'<.'««(i<V,  8  App.  Gas.  217, 
li  L.,  recovery  of  laud :  ^i'"'.'*"/, 

however,  was  founded  on  LyiU  v. 
Kjmcll  before  it  had  been  reversed 
>  -  the  ilouse  of  Lords. 

,-.  B.  D.  450,403;  52  L.  J.,  Q.  B. 
406;  49  L.  T.  392:  Damcl  v.  lord, 

W  N  1875,  220.  See  a  case  where 
r  director  was  ordered  to  givo  in- 


spection, TMchnrmc  v.  Quartz,  ^-c. 
Co  IH.  &C.  134.  As  to  the  aflida- 
vit,'  see  Clinch  v.  FiiiiiicUil  Corpora- 
tion, L.  R.,  2  Eq.  271.  As  to  the 
case  of  the  official  liquidator  ot  a 
company,  see  lie  Mutual  Soct't>i,  48 
L.  T.  Cjil.  „.  „ 

iiC)  llepitblic  of  Costa  Rica  n    /.-- 
J;i,/ch.D.Va;33LT  632 

M   Wilson  V.   Church,  9  Ch.  D. 
552;  39L.T.413. 

(»■)  MdcAllister     v.     i?i,s7to;j     q/ 
liochester,  5  0.  P.  D.  194.    See  ante, 

^^'(z)  lUqginaon  v.  //■«//,  10  Ch.  D. 
23o ;  39  L.  '1'.  603 ;  but  see  next 
case':  cp.  Vivian  v.  Little,  11  Q.  B. 
p  370;.52L.J.,Q.B.771;48L.T. 

'  (/i)  iJc  Corsellis,  Laxvton  v.  .K^WfJ, 
48  L.  T.  425,  where  llipginson  v. 
Hall,  supra,  was  not  cited.  See 
Ingram  I  Little,  Vf.Tii.im,m. 
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govoiument. 


Person  not 
party. 


Security  fur 
costs  ot 
discovery,  &e, 
liy  paynii.'ut 
into  Court. 


Payment,  how 
made. 


Discovert/  of  Documents, 

?.'""//!)•  A?  *,"  "''t«"»"S  discovery  from  aforrim,  qnr.nmrut  .,>„ 
lhpul,hc  of  (Uta  Itku  V.  Krlnmrr'l  Cli.  Jj    171-   //  ,,l,;.n^ 

Tlio  Court  will  not,  except  in  insurance  casey,  stay  an  action  u,  til 
the  plam^.  11  ,  ..g  an  ain.lavit  of  docTinionts  froni  a  iht  L  ■? 
18  not  .party  to  thu  action  or  r.  mlont  within  tho  juri  1  t ,  "  • '" 
though  tho  phnntill-  derives  his  titlo  through  such  pernon  (r). '   ''" 

.S,'tv(;-/V//  /w   Costs  of  Discnm-,/,  .tr.  h;/  Pamnent  of  M,,,,,,,  ;,,- 
Court.-j-Uy  n.  of  S.  0.,  (ML  XXXL  r.2o,   "In  cverv   '  f 
mutter  tlio  cost,  of  discovery,  by  interrogatories  or  other  vis'    -  /Ji'' 
unless  ot/nnnsr  „n,red  /./  t/u-  Court  or  a  fw/,,e,  bo  secure,!  ,i;„  :  ,''; 
instance  as  provnled  by  Huh,  20  of  this  Or.lo  ■  bv  tlio  part  - 1         ! 
such  discovery,  and  shall  be  allowed  as  p:nt  of  his  coi  w L   .  '. 
only  whore,  such  discovery  shall  appear  to  tho  Judge  at  th'     ,     ' 
or.  If  tnn-o  is  no  trial,  to  tho  Court  or  a  Judge,  or  shall  a  nen"  ' 
the  taxing  olFicer  to  have  been  reasonablv  asLl  for  "        ^  ^-       * ' 
Iho  ru  0  gives  power  to  the  Master  or  :rudgo  to  dispense  with  tl,n 
security  but  this  wil  only  bo  done  in  speciafcasos,  as^  foi  in  t '     ' 
Where  th.  party  ajjplying  is  a  poor  man  (rH.     Tho  fact  that  In' 
part.os  consent  to  tho  securit/being  -'spensed  with  is  no      .tm 
cicnt  ground  for  dispensing  with  it[c,.   Vor  is  tho  fac     ,    t  £ 
apidicant  has  alread.v  given  security  for  tho  costs  of  tho  act         n 
When  an  application  for  discovery  is  made  against  sovor        '' 
plaintitis  or  co-dofendanls  at  tho  same  time,  onh^.  S  dep  4  of  i" 
IS  neces.sary  (y).     But  when  interrogatories'aro  delivered  to   o  on ' 
par  los,  the  prescribed  deposit  must  be  made  in  respect  of  o.  h 

This  rule  does  not  apply  to  tho  case  of  an  order  for  an  allidui-    , 
a  ship's  papers  (i).  a,uanm.i\i     i 

By  r.2G,  "  Any  party  seeking  discovery  by  interrogatories  sb-ill 
oofore  delivery  o    :  iterrogatories,  pay  hito'  Court  to  ^  opt  to 
account  in    ho  action,  to  be  called  '  Security  for  Costs  aJccS   • 
.'.bidefur      r  order  ti.o  smn  of  51.,  and,  If  the  number  oioh 
exceeds  luo,  tho  furtlicr  sum  of  IPs.  for  ov^-v  addition  ,l  .    • 
Any  party  seeking  discovery  (otherwise  than  by  tteJr^il^Itol'k':) 


v\  i-\. 


(4)   miso)i  V.  liaffalovich,  /  Q.  B. 
D.  553. 

(c)  Frailer  v.  Bitrn  ■%  2  Q.  B.  D. 
G24:  cp.  Wilson  v  Ituffalovich,  7 
Q.  B.  D.  553,  ''  ■  .:  Vbi>m  Stramnhip 
Co.  V.  ('•■mmo villi  Assurance  Co.,  S 
142;  i:;  L.  T.  647,  C.  A.  : 
■:iif//  1.  Bank  v.  Cantoi, 
Co..  Ex.  D.  472,  ship's 
^ee  .  »,  p.  508,  n.  (w). 
iial  At:w-i  (Jo.  V.  Eastern 
Telegraph  Co.,  53  L.  J.,  Q.  B.  23G ; 
SOL.  T.  235;  32W.  B.  493. 

(rf)  Burr  V.  Hubbard,  W.  N.  1884 
198  ;  Bit;  Oh.  Caa.  83:  In  re  Smith, 
Smith  V.  Went,  50  L.  T.  382;  32 
W.  E.  512.  But  where  the  plain- 
tills,  though  paupers,  were  'being 
supported  by  subscrijjtions,  the  Judge 


Q.  B. 

Wes: 
Insur 
paper 
See   6; 


refused  to  dispense  witli  tlio  (loi.owt 
licn,l,:rson  y.   liiphy,   \Y.  X.  \^^.i 

A,r  du  Pacifiq«.'  v.  Gnaw,  Co.,\\  V 
18S;!,  IW;  Bitt.Ch.Cas.  81. 

(«)  Asto  V.  Stnmorc  (C.  A  )  l;j 
Q.B.  D.  32G:  "SL.  J.,  Q.  B.  8' '•  « 
^/,;r.  742;    :>W.  1J.'219;J:-^;1 

(/)  Compagnle,  cjr.  du  racifiqw 
7.  (juano  Co.,  supra. 

(.^)  C-aw^fe//  V.  Lord  roulelt,  W, 
rs.  i.^si,  48. 

(/()  Smith  V.  liced,  W.  N.  1884 
19G.  ' 

('•)  law  V.  Linds.Tii,  w   -    lASi 

IGO;  Bitt.Ch.Cas.  85:  ' 


••,..iu.. 


-lJl"!L.ilBlM]-- 


Security  for  Costs  of,  (fee. 
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,k.„,  W..rc  ™»W„R  a„pli.;..U™  t,„.  ,.j-c„r.JJ^  W  jt",  Convt  to  a    C„.JCLVnI. 

onloioil  luituor  lo  pij  n^^  Tho  imitv  Hcokiuu'  discovery 

,us\vunnK  or  '"•^'^''p  "'•%,,/  -.^^.^  f,,„n  whom  discovery  i^  M>UKht 
S:itr\:tiniK  :a!^f  ::^L.ko  di.covory  unlo.  .nd  uut.l 
tlio  =aid  payniout  has  Ummi  lu.dt-.  ,Visrovorv  of  documout>i 

be  n.oncy  mist  b    P-    l  ,^^.^^  j^  j,  ...lUcient  to  make,  it 

but  that  in  tho  ^'i"*"  "|  "'^  '  .lolh^'ved.     The  limo  for  uuswrriug 

la  ordor  to  pay     f  ""j^l^^      ;,^r"oiSt  f1  uds  Euhs.  1884, 

or  hoforo  tho  --"lt,     i. 
,g  ..  th."  credit  .)f  tho  outotLouit. 
n-iiu  "i""'"''^>r":""A„pm,,,r  m  am- causo^or  matter,  shall,  aftuv 
.Socunty  tor  <-*«<^^^'^"""'\.;V  ,kn^^^^^^  "^it  to  tho 

eitor  on  -^V^}y\^,^:^;X:^  him.  but  iu  tho  event  of  the 


trill 


ir  tho  party  makii.K  '•'"/fl'Jf'i  »°  ,i„,.  ,,  ,t  ho  i-  -mtitlod  to 
m,„;  sot  a  cort.li»to  »'»>" 'I^".    ""^  f  °„  ,,  i,l„otiou  of  tl  •  corlift- 

c,to  at  tho  vay  olli™  ^'.th  a  '"W     »  'V,  isSl  tho  mo,ior«U 
Arpondix  1..  tho  Sumcmo  V;'"J*        ^.So  ™v  y  i^ontitlod  to  the 

t..„t™  of  co.t.  .hall  1.0  ''Xr^aV    oS  "b  ■    oaMht  ol  tho 
AkI  dork  (as  tho  oaso  may    »    ™'J^'  X  who  haa  lodgod  any 


(k)  Jones  V.  Jotiii,  W.  ^-Jf^y  J7. 
(0  S.  C.Funda  Kulea,  1884,  r.  32, 
ante,  p.  355. 


(,,,)  .T,M  V.  JJiiis,  W.  N.  1883, 

'^"(/i)  S.  C.  Funds  Rules,   1884,  r. 
44  (c),  ante,  p.  358. 


T&^^ 
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Taiit  VI. 


Tlio  airidavit 
of  documents, 


Claim  of 
privilcgo. 


iP' 


Boscription 
of  documents. 


Discovery  of  Docummta. 

has  bccomo  ontitlo.l  to  havo  tlin  samo  pui.l  out  to  him    i>iv„ 
cortiiinito  to  tlmt  effect,  which  cortitie.ito  shall  ho  ac      '„n 
have  ottoet  in  nil  rospects  as  if  tho  samo  hud  boon  au  ordor  Z.;: '■' 
the  .said  cause  or  matter."  ^"^  '" 

Affulnvit  of  Dncumenta  in  oheiUence  to  Order^—liv  II  of  v  o 
QnL  XXXI.  r   13.  "The  allidavit  to  be  made  iy  aUi/a,';;,  !: 
wh,)m  such  ..idor  as  is  mentioned  in  the  last  precilinj  r  A  r^i Z 
boon  made,  nhall  specify  which,  if  any,  of  the  docuirmnts  tl  ,, 
mentioned  ho  objects  to.  produce,  ami  it  s/k,// 1^  "    .,    l!! 
require""     ^^'"'^'^  ^'  ^'^'^  ''''^  """'^"""'^  ^'  circumstait..  C; 
The  form  given  in   tho  Appendix  referred  to  in  tho  rulo  w 
exhaustive  and  mu.t  bp  used  ( ;,)      The  documents  wliich  have  t 
in  the  i,arty  s  posnession,  as  well  as  those  which  are,  nm.t  1  ,  i  , 
closed  ami  then-  present  custody  stated  (:?).     The  omisjon  of  t 
words  "  never  liavo  had"  is  fatal  (r).  ""iis^ion  ot  tlio 

.  "l'  ^°  "^'"^  documents  are  privileged  from  production,  sr.  post 
P.  4'J^     Iho  objection  and  the  grounds  and  t'lcts  on  which  ft  £ 

state  "that  tho  documents  are  privilcifod "  r«)     AVhmi  fl,„  ,  \ 
objects  on  the  ground  that  the  documents  are  in  tho  ioiit  nol  }  ■^' 
of  himself  anda.  third  part.y  as  joint  owners,  ho  Ct^SrS 
nature  of  such  joint  ownerslilp  (<)  or  joint  possession  (u).  '° 

Iho  affidavit  is  conclusive  with  regard  to  the  relovancv  of  f1, . 
documents  and  tho  claim  of  ])rivilego  if  propcrlv  raised    r'^       i 
it  can  bo  shown  from  the  answer ltselfC^th?descri  tbi  S'  ho 
t^^Z:         '"'""'  '"  niisropresentod  oTnltlcJi.^Jj 
Such  a  description  of  tho  documents  must  bo  given  as  will  nublo 
he  Court  to  identity  them   and  to  make  an  order  for  thtl-  pn  i„  ! 
tion  (4     In  tho  case  of  documents  of  a  similar  nature  it  is      M 
cient  to  give  a  general  description  of  them,  as  "  letters  from  A  to 
B.,    and  to  roter  to  them  as  "  numbered  1  to  20,  and  tied  u,  i,  ^ 
bundle  marked  'A,'  and  initialed  by  mo"  (r,).      In  the  c'  o  of 
privileged  documents  the  opposite  party  is  not  entitled    o  such 
descrip  ion  as  will  enable  him  indirectly  to  discovei  thoii  (o„ 
tents  (^).     men  an  aHidavit  set  out  a 'largo  number  of  le  1 
instead  of  referring  to  them  as  tied  up  in  bundles  proper!;  i  L  ti£ 


I)  ui»  )S.j.l 


fo)  R.  12,  ante,  p.  491. 

(,p)  Wnystafe  v.  Anderson,  30 
L.  T.  332 ;  Vv.  N.  1876,  39,  per 
Luullei/,  J. ;  W.  N.  1875,  210,  per 
QuuiH,  J.  See  the  fonn,  Chit.  F. 
p.  272. 

Ol)  W.N.  1876,  38,perZj>(rf/cy,J. 

(r)   //  agstaffe  v.  Anderson,  supra. 

(s)  Gardner  v.  Irvin  (C.  A.),  4  Ex. 
D.  49;  48  L.  J.,  Ex.  223;  40  L.  T. 
3o7  :   JVebb  v.  JEast,  5  Ex.  D.  108. 

(0  BovM  V.  Cowan,  I  R.,  5  Ch. 
49.). 

('0  Lazarus  v.  Mozley,  Jur.,  N. 
S.  1119.  I"  ,     . 


(.r)  Bewickey.  Graham, 'tO.Ti  n 
400;50L.J.,Q.B.39G;44LT371 

(y)  CompagnieFinanciire  dit  IWi' 
fqtw  V.  Peruvian  Guano  Co.  (C.  A.) 
llQ.B.D.55;52L.J.,Q.kl81: 
<i,-'?t''i-  '^-  ^^>ne>-soii,  10  Q.  B.  D. 
191 ;  52  L.  J.,  Q.  B.  67. 

(2)  Taylor  v.  llatten  (C.  A.),  4  Q 
B.  D.  85;  39L.  T.  408. 

(rtO  Id.  Ihwicke  v.  Graham,  7  Q. 
B.p.400;60L.J.,  Q.B.  39C;44 

ij.    1.  .3(1, 

(<!■)  Per  Cotton,  L.  J.,  Gardner  v. 
Irein,  4  Ex.  D.  53. 

(f)  Walker  v.  I'oole,  21  Ch.  D.  835; 
51L.  J.,  Ch.  840.  ' 


rWHMMN 
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Further 
affidavit. 


»v  Ord  LX  V.  T.  27,  mh-r.  54,  "  It  Rhall  not  bo  nocossary  to  tako  Cn^LVni. 

.,n  .kro  conv  of  mi  iitll.Uvit  of  aiscuv.u'.v  of  (loouiuonts,  (iiid  tho  ofl,p„  ^^,,10, 

OOP    duUvoroa  by  tho  i-iuiy  liling  it  muy  bo  u.od  u:*  utjaiu«t  such  ^u^ecemry. 
party. 

Farther  Affldai'lt.-\-lt  tho  affidavit  bo  inforniivl  o'' .'J^/^^^'r,^.  ^^- 
iii  nnf  (in  arnlici  tion  luav  >o  luado  tor  a  tiirthor  atlldavit  {d], 
"'t^m^v\^V .^^  Hlusi^vo^buth  as  to  what  documout.  arc  m  tho 
po  :  aS  of  tho  party  laakin,^  it(0,.and  as  to  thc.r  roloyancy,  and 
Tto  tho  factH  Hworii  to  an  rondorm-  tlioni  privilo-od  (y ).  No 
fi,l  vit  bv  tho  oppoHito  party  will  bo  adinitlud  to  coutravort  the 
'  7ilnV,Vtho°o  mattoil(v).  Uulosa,  iiv  tlio  caso  of  documonts 
:il  i  d  to  hivo  bZ  onul/oV  thoir  oxiHtonco  can  bo  .nhown  or 
r  vbo  roanouably  Huspoctod  (Z-).  oith,;r  from  an  '^^l^^^^^'"  "^  ^^^ 

,  nnrts  (h)  that  th,)  party  has  orronoously  roprosontod  or  mis- 
Sn  ?of  tffir  nlL  f^).  "^Vn  iutorroKatory  a.  to  Hpocihc  docu- 
Sont   not  disclosed  in  tho  aiUdayit  is  adnussiblo  (/»). 

Wheii  a  plalntilf  amonds  by  introducing  now  matter,  ho  is  on- 
titled  to  a  further  affidavit  of  documonts  (h). 

What   Documents  are  privik,,al  fro,n  ^'■f^':^^;^-^}'^  SS" 
ruois  that  a  party  is  bound  to  produce  all  thodocumonts  in  ms      ;,,;!    ^d 
possoSion  or  cLti^l,  which  arc  material  to  tho  caso  of  his  op-  l^^^„,,^^^f,o. 

To'tiis'rulo  there  are  some  well-rocognizod  exceptions,  which 
arc  noticed  below. 


Privileged  Communications  with 
relating  to  tho  matter  in  question 

(iD  Fortcscue  v.  Fortc.scw  .Si  L.  T. 
847 :  Taijlor  v.  0/iar,  Iil.  1)02. 

U)  Jones  V.  Monte  ' '''^■?J''"*  ,  ' 
5Q  B.D.55G;  42  L.  T.  639  :  (  "»i- 

pagnk  Fimnciire   ''", /""^^^''^-Z'- 
(  n  Jlcwickcv.  Graham,  1  ih  U-  U- 
40ofW,4O8;44L.T.371:7|j</»<rn. 

V.  Young,  49  L.  T.  736 :  31  W.  R.  766. 
{g)  Jones  V.  Monte  J  idco  Oas  Co., 

D  l,per  CW<o)mL.  J.,  atp.  21,  50 
L.  T.  730. 

\k)  Id. :  Compagnic  Tiuancilre  du 
FmliQuc  V.  Vcrnvian  OuanoCo,  U 
Q.  Ij.  D.  55 ;  52  L.  J.,  Q.  B.  181 ,  48 
L  T  22;  31  W.  11.395(0. A.):  Wekh 
«;.«.,;  Cr'al  CnlHurics,  Limited  v.  Urts- 

c.A.r.— VOL.  I. 


Solicitors,  Ac.]— Communications  Privilogcd 
between  a  party  and  his  solicitor  ^PJ-'-^'^' 
^ ■  solicitors,  &c. 

V  Fitl,  L.  U.,  3  Ch.  809,  explaining 

A'od  V.  yovl,  1  Do  G.,  J.  &  S.  668 ; 

32  L.  J.,  Ch.  676. 


(A  Bewkkev.  (rrrt/ww, supra:  Att.- 
(Sen.  V.  £;HfMo«,  10  Q.  B.  D.  191 ; 
52L.J.Q.B.67;48L.T.18(C.A.): 
Vonipagnie  Financ'ure  du  I'aeipiue 
V.  Vi-ravian  (liinno  Co.,  supi'aj_n.  (/.■_): 
lliilmini  V.  Yonng,  49  L.  T.  736 ;  31 
W  U  766  :  Roberts  v.  Oppenheim 
(C.  A.),  26  Ch.  D.  724  ;  50  L.  T.  729 ; 
32  W.  R.  654. 

(w)  Catt  V.  Tourh,  22  L.  T.  775 ; 
18VV.R.  996. 

(),)   IVarden    v.     Feddiiigton,    32 
Beav.  639.  ^,       ,  _ 

(o)  Sec  JJ'ihon  y.   Thornbury,^  L. 


to, 


B  '  '17  Eq.  517  :  'Smith  v.  Dotvhni 
id'jur.  63:  M' Hardy  y.  IFitchcoc, 
11  Beav.  73 :  Flight  v.  Fobinson,  8 
Bcav.  22,  33. 

KK 


.■w-x^^^^d^OwTv-^^w^^^^sHPil^ls 


: 
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or  connsol,  marlo  confidpntially  and  in  his  iirofcssional  capacity  C/i\ 
whotlior  iruulo  pursoaally  (7),  or  tlivougli  an  aRcnt  cmployoil  liy'tho 
solicitor  (r),  or  employed  by  the  client  for  tho  purpose  of  convcviii'^ 
information  to  his  solicitor  (s),  and  communications  Lotwcon  a 
solicitor,  as  such,  and  hit,  agent  (1!),  arc  privileged  (n),  even  thou-'h 
no  litigation  existed  (.r),  or  was  contemplated'(?/),  at  tho  time  wlv'n 
they  were  made.  As  between  a  trustee  and  his  cestui  que  trust, 
the  former  must  disclose  all  communications  between  himself  and 
his  solicitors  relating  to  the  trust  (z). 

Tonimunications  made  by  a  non-professional  agent  in  answor  to 
inquiries  niado  by  a  party's  solicitor  ((j)  or  his  agent,  or  in  answer 
to  inquiries  made  by  a  party  himself  at  tho  instance  or  requr-t  of 
his  solicitor  (i),  relating  to  tlio  matter  in  question,  for  tho  puriwscsof 
anticipated  or  existing  litigation  (c),  are  also  privileged  {<l),  as  well  iu 
the  anticipated  or  existing  as  in  any  subsequent  («)  litigation.  So 
are  communications  irom  a  non-professional  agent,  obtained  for 
the  purpose  of  being  submitted  to  a  solicitor  or  counsel  for  liis 
advice  (/),  or  from  an  agent  employed  by  the  party  or  his  solicitor 
for  tho  purpose  of  tho  action,  or  of  getting  up  evidence  for  tlio 


(p)  Per  Cottoti,  L.  J.,  Gardner  v. 
Irviu,  4  Ex.  D.  at  p.  53  :  Thomas  v. 
liaivlitiffs,  27  Bcav.  liO :  Beadon  v. 
King,  17  Sim.  3-1:  Smith  v.  Ihodelt, 
L.  R.,  18  Eq.  649  :  Ihaiock  v.  Corn/, 
3  Q.  B.  D.  350 ;  38  L.  T.  102.  Seo 
generally  Wheeler  v.  I.e  Marchniit 
(C.  A.),  17  Ch.  D.  C75 ;  50  L.  J.,  Ch. 
703  ;  44  L. T.  C32. 

{q)  Grcenhough  v.  GaskeU,  1  My. 
&  K.  98 :  I'earsc  v.  I'earsc,  1  De  G. 
&  Sm.  12. 

(>•)  Steele  V.  Stewart,  13  Sim.  533: 
I.afoHCV.  Falkland  I  'aiuls  Co.,  4  K. 
&  J.  34 :  Simpson  v.  Ilroivn,  33  Beav. 
482. 

(«)  Iteid  V.  Laughis,  1  Mac.  & 
Gord.  G27,  G3G :  liunburij  v.  Bioi- 
burg,  2  Bcav.  173:  C'arpmacl  v. 
I'owis,  9  Id.  16 :  Hooper  v.  Gumm, 
2  John.  &  H.  002:  Maefarhm  v. 
iio/if,  L.  R.,  14Eq.  580.      " 

(J)  Ilampson  v.  Ilampson,  20  L.  J., 
Ch.  612:  Uughes  v.  Biddulph,  4 
Buss.  190  :  The  Pulermo,  9  P.  D.  6 ; 
53  L.  J.,  P.  0  ;  32  W.  R.  403. 

(«)  Anderson  v.  Bank  of  British 
Columbia,  2  Ch.  D.  644  ;  3oL.  T.  76  : 
Buitros  V.  White,  1  Q.  B.  D.  423;  34 
L.  T.  835  :  Bacon  v.  Bacon,  34  L.  T. 
349 :  Eadic  v.  Addison,  31  W.  R.  320. 

{x)  Maej'arlan  v.  Holt,  L.  R.,  14 
Eq.  580. 

(y)  Carpmacl  v.  Powis,  9  Boav.  IG : 
Minet  v.  Morgan,  L.  R.,  8  Ch.  361 : 
Wilson  x.Northamjdon  R.  Co.,  L.  R., 
14  Eq.  477  ;  TurCiin  \.  Barber,  L.  Ic, 
17Eq.  329:  Mosti/n  v.  West  Mostyn 
Coal,  ^c.  Co.,  34  L.  T.  531. 


{:)  In  re  Mason,  Mason  v.  Cultl,// 
22  Cli.  D.  609;  50  L.  J.,  Cli.  4'»-  « 
L.  T.  G31. 

(a)  Curling  v.  Perring,  2  JI.  &  K. 
380. 

(b)  Friend  V.  Z.  C.  and  B.  /,'.  r.. 

2  Ex.  D.  437  ;  36  L.  T.  721),  iv,,„rfg 
of  doctors  as  to  injuries  by  mi Uvay 
accidents:  Paeei/  v.  London  Trum- 
wags  Co.,  2  Ex.  D.  440,  n.,  S.  P.  Sco 
also  Steele  v.  Stewart,  1  Ph.  171; 
Bafoiic  V.  Falkland  I  '■inds  Co.,  1  k' 
&  J.  34  :  Boss  v.  Gibh:,,  I.  R.,  8  Kq. 
552,  as_  cxplaiucil  in  Aa'a  wn  v. 
Bank  of  British  Coluiiibiu,  avt.  :a. 

(f)  But  not  otherwise.  _/'./(/,;,„/ V. 
Winch,  L.  R.,  9  Eq.  OliO  :  1ll,i,ltr\. 
Le  Murchant,  17  Cli.  D.  075;  .V)  L. 
J.,  Ch.  793;  44  L.  T.  632:  West- 
inghoHse  v.  Midland  R.  Co.,  48  L.  T 
98. 

Ul)  Anderson  v.  Bank  of  Jlri/ish 
Columbia,  supra,  per  Jesse/,  M.  li. ; 
Bustrosv.  If/iite,  supra:  MetJoroiio- 
dale  v.  Bell,  1  C.  P.  D.  471 ;  35  L.  T. 
261. 

(f)  Bullock  V.  Corn/,  3  Q.  li.  r>. 
356;  38  L.  T.  102:  Ifughis  v. 
Garnons,  6  Beav.  352. 

(f)  South wark  WaterCo.v.Qu'uk, 

3  Q.  B.  D.  315 ;  38  L.  T.  28 :  The 
Theodor  Korner,  3  P.  I).  102;  38 
L.  T.  818:  Anderson  v.  Bank  of 
British  Columbia,  supra,  per  Jessel, 
M.  R.,  at  p.  648:  Fenner  v.  London 
#  S.l-:.  R.  Co.,  L.  R.,  7  Q.  B.  7G7 : 
cp.  Wesiinghuusc  v.  Midland  li.  Co., 
48  L.  T.  462,  C.  A. 
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n-inij,  2  JI.  &  K. 


trial  (!7),  even  though  the  documents  are  not  actually  submitted  to 

*'Baf  communications,  other  than  those  al>o re  --;'"'-;[;  ^^^^^o 
mrtv  and  his  non-professional  agent,  though  mado  ^^^^h  a  vicy  to 
^ml  in  contemplation  of  litigation  /),  and  though  made  alter  liti- 
3on  has  actually  commenced  (A-),  are  not  priyileged.  Noi  aie 
uZ  wrftton  by  third  persons  to  a  party's  solicitor,  expressed  to 
£  •'  rcmffilnce,''  and  under  a  pledge  not  to  disclose  their  con- 
touts  to  any  ono  but  the  party  and  his  legal  '^'^viscrs  . 
'  rommmfications  between  co-defendants  '^^'^  f «\P^/^Sor  Sv 
unless,  indeed,  ono  defendant  is  acting  as  agent  for  the  solictor  (n), 
or  they  aro  made  wi'th  an  express  direction  to  forward  them  to  the 

^"instructioii  to  counsel,  drafts  of  pleadings,  briefs  and  observa- 

S  l,«cnuont  litigation  involving  the  same  quosaon  (s). 

Coincs  of  a  document  made  siiico  action  brought  to  the  pmposcs 
nfe  action  aro  not  privileged  unless  the  ongiuil  tvouM  have 
of  tho  action  aionoi  i  ^  ^^  inscriptions  on  tomb- 

a  puisuivant  of  tho  Herald's  College  {y).  


499 
Ch.  XLVIII. 


(7)  The    Thmlor  K'urner,  supra: 
Widsham  V.  Slaiiitnii  2  B..  &  M.  1 : 

729,  C.  A. :  cf.  Martin  v.  llidchnrd, 

\h)%Hthwar/c  Water  Co. \. Quick, 

^''^)" BKstros  V.    iriHte,   and  An- 
derson v.  Bank  of  British  Columbia 

Bu pra  :  Emjtixh  v.  Tottie,  1  Q.  B.  D. 
u   ■  'n  L  T    721:    Wentinqhouw  ^. 

affirming  .S'.  C,  Id.  98.  _ 

(/,•■)  Kerry.  Gillespie,  7  Beav.  ;.,2. 
n  McVorqmtlale  v.  Bell,  supra : 

MhUer  V.  ic  Marehant   17  Ch   D. 

0-0;  50L.J.,Ch.793;41L.  1.C32 

(m)  Uumillon  v.  ^ott,  L.  B.,  lb 
Fii  112:  Belts  \.  Menzics,  20  h.  J., 
Ch  528:  Gomlull  v.  Little,  1  Smi., 
NS.155;20L.J.,Ch.  132. 

(0)  Jenki/ns  v.  Bmhby,  L.  E.,  2 

\ii)  iValsham  v.  Stainton,  2  H.  & 
Ml-   Virkollv.  Jones,  id-.  f)88. 

(n)  Mas  V.  Northern  and  Lastern 
R.  Co.,  3  M.  &  Cr.  366 :  Bearsc  v. 


rearse,  1  Do  G.  &  Sm.  12  :  Bunbury 
V.  Bunbunj,  2  Beav.  173:  Uynnex. 
Ilnmberston,  27  Id.  421 :  Moslyn  v. 
West  Musti/n  Coal.  cfc.  Co.,  34  L.  |. 
631 :  Ite  Bioirn,  Tyas  v.  Broini,  M 
L  T.  501:  Bridol  {Mayor,  S:c.)  v. 
Cox;  2G  Ch.  D.  678  ;  50  L.  T.  719. 

(,••)  J}o//o»  V.  Corporation  of  liver- 
,mi  I  M.  &  K.  88:  Manser  j.  Du, 
1  K.  &  J.  451:  Iteecc  V.  Jrye,  d 
Buav.  316:  Brown  v.  Oakshott,  \i 
Id.  252 :  Jenkyns  v.  BushOy,  h.  14., 

{Jj'lloimes  v.  Baddeley,  1  Thil, 
476,  rcversijiR  6  Beav.  621. 

(n  Z(»«/  Corporation  oj  Canada  v. 
I'nl'don,  W.  N.  1884,  1.  See  i/i« 
iVfovHo,  9  p.  D.  6.  See  iyf«  v. 
Kennedy,  iufra,  where  under  circum- 
stances  copies  were  held  pnviloged. 

(h)  Lycll  V.  Kennedy  (0.  A.),  27 
Ch.  D.  1;  60L.T.  730.  ^  „  .  .  , 
U)  Anderson  v.  iJ«»/-'  0/  Bntis/i. 
Colnmbia,  supra,  p.  498,  n.  («),  Per 
/.w/,  M.  K.,  at  p.  6u0  --If'/f^f-  ^' 
Le  Marehant,  17  Ch.  D.  6/5,  681. 

(v)  mde  v.  T«cA«>-,  14  Ch.  D.  824, 
43  ii.  T.  49. 
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Pabt  VI. 


Documents 
relntiiifj  ox- 
clusivcly  to 
cuao  of  part}'. 


Discovery  of  Documents, 

Tlio  roj.orts  and  iiiiimtcs  of  tlio  procooclings  of  committees  of  a 
corporation  liavo  boon  hold  to  Lo  privilcgod  (z). 

Documents  rvlatbuj  cxchisiveli/  to  Case  o/l'arti/.l—A  party  will  imt 
bo  compelled  to  produce  for  tho  iusjicction  of  his  opponent  (Idcu- 
mouts  whidi  relate  oxulusivoly  to  his  own  case,  and  contain  iiotluni; 
impeaching  his  case  or  supporting  or  tending  to  supjiort  liis  oi,. 
ponent's  case  (a).  Tho  rule  on  this  subject  is  well  stated  bv  tlio 
Vice-Chancellor  Kniglit-Iiruco,  in  tho  following  M'ords(i'>) :-—  ' 

"To  protect  a  defendant  from  tho  iiroductiou  or  discoverv  ef  a 
document  relating  to  tlio  subject  of  dispute,  it  is  not  suliicieilt  tlia't 
it  sliould  bo  evidence  of  his  title  or  contain  evidence  that  he  'uwtuU 
and  is  entitled  to  uso  in  supi)ort  of  his  case.  It  may  also  1m  •  of  a 
similar  character  with  regard  to  tho  jdaintiff's  case,  I'ltluT  in 
a  directly  aifh'mativo  manner  or  by  exhibiting  matter  at  vaiiaiicu 

w-ith  tho  defence  or  tending  to  impeach  it If  it  bo  with 

distinctness  and  positiveness  stated  in  an  answer,  that  a  docuiiient 
forms  or  sujiports  the  defendant's  title,  and  is  intended  to  bo  or 
may  bo  used  by  him  in  evidence  accordingly,  and  does  not  contain 
anything  impeaching  his  defence,  or  forming  or  supportin"  tho 
plaintiff's  thlfs  or  tlio  plaintiff's  case,  that  document  is,  1  eonccive 
protected  from  production,  unless  tho  Court  sees  upon  the  answer 
itself  that  the  defendant  erroneously  represents  or  misconc(!iv('.s  its 
nature.  But  when  it  is  consistent  with  tho  answer  that  the  docu- 
mont  may  form  tho  plaintiff's  title  or  part  of  it,  may  contain  matter 
supporting  tho  i)laintiff's  title  or  tho  plaintiff's  case,  or  may  contain 
matter  imi)eaching  tho  defence,  then,  I  apprehend,  the  document  is 
not  protected;  nor,  I  apprehend,  is  it  protected  if  tho  character 
ascribed  to  it  by  the  defendant  is  not  averred  by  him  with  a  rea- 
sonable and  sufliciont  degree  of  positiveness  and  distinctness  "  IIA 

This  rule  is  not  confined  to  muniments  of  title,  but  extends  to  all 
documents  whether  relating  to  tlio  title  to  land  or  otherwise  (c).  in 
ordei-  to  bring  the  documents  within  the  rule,  it  is  sufRcient  for  tho 
party  to  swear  that  the  documents  relate  solely  to  his  case,  and  not 
to  the  case  of  his  opponent,  and  do  not  tend  to  support  tho  caso  of 
his  opponent,  and  do  not.  to  the  best  of  tho  deponent's  knowledge 
information  and  belief,  contain  anything  impeaching  his  case' 
wherefor  ho  objects  to  jn'oduce  them,  and  says  they  are  ])rivi- 
leged(iZ).  It  is  not  sullicieut  merely  to  state  that  the  docu- 
meuts  relate  exclusively  to  tho  deponent's  case  without  adding 
that  they  do  not  impeach  it  or  support  that  of  his  opponent  [v). 


(z)  Urixtol  (Mm/or,  i^f.)  v.  Co.r,  26 
Ch.  D.  678;  r)OL.'T.  719. 

(a)  Att.-Ocn.w  Emerson,  10  Q.  B. 
D.  i'Jl;  iJ2  L.  J..  Q.  13.  07:  lUwicke 
V.  Oruliam,  7  Q.  U.  D.  400;  50  L.  J., 
Ch.  3i)('):  Miiiit  V.  Mori/an,  L.  K., 
8  Ch.  361 :  Cumpai/nic  luiaiicihr  dn 
I'acifiqite  v.  I'eruvian  Oitano  Cu.,  11 
Q.  IJ.  D.  r);5 ;  .V2  L.  J.,  Q.  B.  181,  and 
cases  cited  in  following  notes. 

(4)  In  Voombe  v.  Corporation  of 
London,  I  Y.  &  V,.  Ch.  031,  at  p. 
660,  051 :  0  -Jut.  672 :  affinued,  10 
Jar.  67.  Approved  of  by  tho  Court 
of  Appeal  in  .//^ -(/'(•».  v.  Eiiurson, 


supra. 

((•)  Tor  Kindershi/,  V.-C,  Joikiina 
V.  liuMnj,  35  L.  J.,  Ch.  lUl  ;  ML. 
T.  431,  432.  See  Jktvickc  v.  (irnlinm, 
7  Q.  B.  1).  400,  per  I'olloeh,  li.,  at 
pp.  406,  407  ;  per  Ucnman,  J.,  at 
p.  409.  ' 

(rf)  Ih-wkke  V.  Graham,  supra : 
miiii't  w.  Morgan,  supra;  Alf.-am. 
V.  Junirnon,  suimi :  Jiobcrts  v.  Opihu- 
hcim  (C.  A.),  26  Cli.  D.  724;  oO 
L.  T.  729;  32  W.  It.  054. 

(.-;)  JrjiJrjti:^  y.  liiishhy,  :<ajjr;i : 
Bolton  V.  Corpora /ion  of  J.nrrpool, 
1    M.   (k    K.     88;     Corporation   of 


t^im^mjtmiM-xiMmuimm^ 


ommittcoii  of  a 
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relevant  ^^'^^^l^^^^     ^ho  Court  cau  soo  with  roasona  ,lo  cortainty 
caso(,/j.    /■^\.^"^"'\\^  nitiflnvit  or  from  tho  description  of  tho 

ordorod  (</). 

Unnl,ne„s  of  ^V^'.^-A  party  ^.ill  not  bo  com  c^^^^^^^  ^^T^"^ 

muniments  of  iitlo  -hich  ho  sw.vrs  .1.  rH,t  ^^t^  b^t  ^^ 
leclgo,  information   '"»  J'^'J  '/^^"tt  Ja^"^^       "^^^^ 

,v,,*.Ki,  <..  .-■.•„.;«»<.  ..■  c,,~. « •''™",',?„,::t  £2,"";];;;;  s*,So? 


JM^i«-7sv. /«■-,//,  LR.,  8  Ch.  101.: 
,,cr  Lord  ,SV/ion«s  L  (i.  Minely. 
%r<i,w,  L.  11.,  8  Oh.  at  p.  .50j. 
AViir^s  V.  Opinnluim   supra. 

(/•)  M(irs/i<tll  y.  I'nncij,  2  John, 
icll.  li'iO,  i)cr  I'dgc-  Wood,  V.-C. 

(,/)  f;w///A(;  V.  Vorpuratwii  nj 
jXLi,  supra:  Jtt.-Oen.y.  J'.niei- 
:„„,  supra.'  There  must  ho  "  tluit 
,lc"rco  of  certainty  on  which  a  nmii 
„f  ivasonahle  care  would,  under  the 
(■iiTuiustances,  act  as  a  certainty. 

P.r  Unit,  L.  .T.,  10  Q-  !>•  "•  'l^  ^ 
201;.WL.J.,Q.  B.atp.  <•  :  Com- 

hritrwii  (lii'iHO  Co.,  U  <.i.  -U-  ■J^  •'■' ' 
6'  I.  J  U  B.  181:  BaIma>i\.louu(j, 
49L'.T:7;i6;  31W.K.70G. 

(/,)  jl/ixc/  V.  Moriwii,  L.  K.,  «  *^  i- 
301:  Oinww'i'"'  oflloxtwos  v.  irr;//, 
Id.  1017  :  Ikwiche  v.  af(i/iii»i,mma. 

(i)  o,(v»  V.  ;ry»«,  9  Ch.  1).  20 , 

lir';  L.  ll.'.'V  cii.'cSG.    bee  {'«//'"'  v. 
Corporation  of  Liverpool,  1  M.  iV  iv. 


8S  ■  I'lHf  V.  Sloddarl,  1  Mac.  &  Gord. 
193  •   Tooiic  V.   (Mporalioii   of  Lon- 

rfo»,  1 Y.  &  c.  Ch.  u.  c;n  :  /•>/'•'•'«««< 

/<«.>(«if  Hoard  V.  J:;/ re  III  out  Iron  Ou 
C.  ,  IJCh.l).  108;  I'iL.  T.  I (9.^ 
■  '/)  Lyi/l  V.  Kanmhj,  S  App.  Cas. 
217'-  roiisoiihij  V.  Jliirtlc;/  (C.  A.), 
W  N.  18h:i,  11 :  /.'"i(r/s  v.  Ojuhii- 
/„>;«-,  W.N.  1884,  o2. 

rn  See     I'oiiKoiiIni     V.     llarllc!/, 

supra:  .v/''i</'  v.  7/«/.r  «//''■'"'.(;;;;?; 

1  llaie,  007,  o22 ;  uthnne.t,  Ih.  209. 
H«w//  V.  Sirliohoii,  1  M.  i:  K.  08 ): 
ii«,,<v.  /•.V/»'.S '27  BeavG'2:  f;«w  <■« 
V.  *7-»^'.•A■<  W,  -t  I'"  <-i.  i:  J.  1  ,  ""d 
cases  cited  '2  Daul.  Ch.  Pr.  oth  cd. 

'm''!iVnT/(A-  V.  Queen's  College, 
0.r/o,r/,L.lt.,3E.p(5S3.  Scei/(./.< 
v.'.l/'/rv"".  L.  Rm  llEq.281 

1       See  nost,  1'.  •'ll. 
'\.)oU'v^»>»-,9Ch.D.29. 

(„)  Soo  A«iM  V.  Jam/-,  ^7  1^.   I  • 
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Liscocerij  of  Ducnmenfs. 


^"^^-       ^^"^'i  to  cnmmato  him,  even  tliough  ho  pledges  his  oath  that  iU 
production  would  have  that  effect  (Z).     In  any  case  the  obic.tin 
must  now  bo  taken  on  oath  and  by  the  party  himself  (,«),  though 
this  was  nQt  formerly  necessary  (n).     Documents  tendiii- to  crimi 
natoapartyc^o  not  come  within  the  rule  laid  down  in  nustro"- 
Wh^te,  1  Q.  B.  D.  423,  viz.,  that  no  document  other  than  a  ,  o nl" 
ment  of  title  is  pnyilef,-ed  from  production,  except  a  communication 
from  a  party  s  solicitor  or  from  an  agent  employed  by  or  at    ho 
instance  of  the  solicitor.  J     '  ^^  mo 

It  is  submitted,  however,  that  inasmuch  as  a  party  may  obiccf  tn 
answer  interrogatories  by  stating  on  oath  that  the  answer  miUt 
tend  to  criminate  him  (o),  and  "  the  principle  of  our  law,  ri..];^  or 
wrong,  IS  that  a  man  shall  not  be  compelled  to  say  anythin- wl,i  ■ , 
criminates  him  (p),  a  party  cannot  be  compel  fto  produce  o 
ments  which  ho  swears  might  tend  to  criminate  him  (7) 

In  an  action  for  penalties  discovery  will  not  bo  ordered  at  all  'A 
nor  in  the  case  of  forfeiture  (,f).  '  '> 

Joint  Possession.^l-Although  a  party  is  bound  to  disclose  in  his 
afhdavit  ot  documents  all  the  documents  in  tlio  possession  or  control 
of  himself,  or  of  some  other  person  as  agent  for  him  (t),  ],e  is  nnt 
bound  to  produce  for  inspection  any  document  which  is  iu;t  in  E 
exclusive  possession,  but  is  only  in  his  possession  iointly  with  anothor 
person,  who  is  not  a  party  to  the  litigation  (u).     thus,  ihen  a  do  en 
dant  justified  an  alleged  trespass  under  a  power  of  distress  in  i  n  ,? 
gage  deed,  but  stated  m  his  aifidavit  of  documents  that  ho  had,  ,1 
possession documentswhich  were  in  hispossession  iointly  with  13    ,7, ' 
were  the  muniments  of  title  of  himself  and  E.,  who  wai  not  a  in'     ' 
to  the  action  ho  was  held  not  bound  to  produce  them  (.>■)     So  1,V, 
committee  ot  a  lunatic,  whoso  title  deeds  are  in  the  custody  of  to 
Court,  will  not  be  ordered  to  give  inspection  (y).     And,  althou"!.  ■, 
party  is  bound  to  disclose  and  produce  all  documents  not  othoi 


Penalties  and 
forfeiture. 

Joint  posses ' 
sion. 


(0    n 'lib  V.  L'ast  (C.  A.),  5  Ex.  D. 
108;  41L.  T.  715. 
(»,)  Id. 

C  y  2^2^'  ^'   ^'""^^'"'  ^-  ^■>   10 
(0)  Zamb  V.  Mnmter,  10  Q.  B.  D. 

Ip)  Id.,  per  Field,  J.,  at  p.  m. 
As  to  the  effect  of  "might''  and 
"would,"  see  per  Htcpheii,  J.,  at  p. 

{11)  Sec  milv.  Campbell,  L.  R.,  10 
C.  P.  222:  Watemyf.EarlofShafles. 
bur;/,  14  W.  11.  25'J:  IMv'c  v. 
McKcriian,  30  Beav.  .'547:  Bullock 
V.  JiichanhoH,  11  Vcs.  373:  Jlolnnson 
V.  KUehin,  8  Do  G.,  M.  k  Q.  88. 

(r)  Htambiffs  v.  Jl'illiaiimii,  10  Q. 
B.  D.  459  ;  48  L.  T.  392. 

(■v)  United  States  of  America  v. 
Macrae,  L.  R.,  3  Ch.  79;  and  see 
post. 

(t)  Turner  v.  Itmidell,  1  Cr.  &  Pli. 
104,  lU  :  Lazarus  v.  Mozlcy,  h  Jur,, 


2^q^-b':-i,"%4!^i'-^-'----^^"''-^'; 

(«)  Rcid  V.  Lanqloiit,  1  Mac  & 
Gorf.  027, 036 :  Hadlnj  v,  McDnvqali 
L.  E.,  7Ch.312;  41  L.  J.,  Ch.'.Wk 
partucrs  :  Kcarsley  v.  l'hUi,,s(C  V  ) 
10Q.B.D.4C5;  51  L.  ,T.,  Q.  B.  are.; 
jiobcrtsoii  V.  Stmcclt,  15  Bcav  "7- 
dcceasod  co-dcfendaut :  Momll  v' 
//  ootlcn,  13  Beav.  105  ;  20L.  ,T..  Vh 
81,  co-executors  :  Taiilorw  ll^nnhU 
1  Cr.  &  Ph.  at  p.  Ill:  Wm-yuk  v! 
(Men's  College,  Oxford  (Xo.  2),  L. 
R.,  4  Eq.  2.')4,  conipromiso.  As  to 
the  casoM  of  Jf'alburu  v.  Ii,(ji//iit  1 
Mv.  &  K.  01,  and  Jfiilcl,'i„soh\: 
Morer,}  Q.  B.  D.  138,  see  Auir.hy 
V.  rliihps,  supra. 

(x')  Keari^lcij  v.  mii/is,  supra. 

0/)    /  tvian  V.  lit/.h;   11  Q.  11.  J). 

793  '  '"'''  ^'  ■^■'  ^-  ^-  ' '^ '  ^^  ^'  '^' 


sT  ; 


s  ■ 

LP    j> 


WlMt  Documenta  are  Privileged, 

iiS.:?yrZ%It;u^SS!t;onho    boon  ,uado  to  the  person 
jointTy  entitled  for  his  consent  to  the  production  (c). 

.     rr   r-i    Wliorn  a  material  document,  although  it  is  in  tho  Justertii. 

mmmmm 

in  provcnting  the  P™'l»^'=tion  of  a  document  wui^^^^^^  v^_ 

tet  that  tlio  .ulrfor  ha,  '  '  ™  »$ 'XAn^ vty  being  hound 
tkem,  is  no  nouna  (or  not  J  °^"°B  Sn  ™t  ho  WnnTonts  (()• 
ISVU^^li^t^oZ^-"'^'  Cotu.  .ill  givo  hi. 

tiuio  for  this  purpose  (/).  ^^_ 


(-)  Per  Cottcnha»u  I'-  C,  il/'c'jw/ 
V.  /  «/^r,  1  Cr.  &  rh  at  p.  12o: 
\,ytens  V.  i/fl/;//',  3  Do  G.,  J.  ^^ 

11  treasurer  on  behalf  ot  share - 
iVo  dcra :  Momll  v.  jroo«f«,  13Beav. 
105  "0  L.  J.,  Ch.  81,  co-executors: 
Lovrfv.  Deacon,  C  Beav  2ol :  i^rf- 
,Zds  V.  Lord  I'okt/,  30  Bcay.  282  ; 
3 ' L  J.,  Ch.  281,  soUcitors for  touauts 

S   1119:  Zioci//  V.  Coican,  L.  it.,  o 

p.  30;  (C.  A.),  Id.  400;  51  L.  J., 
Q.  D.  269. 
^  A^  rt'  Kiiic  of  the  Two  Sicilies  V. 

^^'('n^JVttf  V.  Guppi/,  13  Bcav.  457. 
{k)  Ilopkinson  v,  Xoerf  Jiurgniey, 


L  R  2  Ch.  447 :  Itichardson  v. 
ILaHtings,  7  Beav.  351.  The  party 
BcekiuK  production  will  be  put  to  an 
uudertakius  not  to  use  the  docu- 
ments lor  any  colUitcral  purpose 
Id  See  M'iUltims  v.  I'ruiccot  It  ales 
J.ifr,  £,■(■■  Co.,  23  Beav.  338 ;  3  Jur., 
Is   S  55. 

(I)  Goodchap  V.  Weaving,  IG  Jur. 
f)fih:  Itodickw.  GandcU,  10 Beav.  2,0. 
See  Kvivimjlon  L.  B.  X;.-^  f '■"'i"^^.^^ 
Ch.  D.  319;  49  L.  J.,  Ch.  231.     If  a 
solicitor   bo     called  on  a   subpxna 
duces  Urum  to  produce  a  document, 
he  cannot,  as  against  a  person  who 
is  not  his  client,  refuse  to  do  so, 
simply  on  the  ground  that  lie  Has 
a  lieu  on  it  in  i-eBpe^t  of    unpaid 
charges.     Eope  v.  LiddiU,  7  U.,  i"- 
&  G    338;  24  L.  J.,  Ch.  G91.    See 
%^e\    liost-l  M.'&W.102:/e« 
Cameron's  Coalbrook  E.  Co.,  25  Beav. 
1 :  Lockett  v.  Cnr>/,  10  Jur.,  ^.  S. 
144.  But,  as  against  the  person  from 
whom  the  charges  are  due,  the  hen 
protects  tho  solicitor  from  producmg 
tbe  dornmcnt.    .tic  Griflson,  20  Beav. 
§,./.„/„,,;,.,,.  Wri'iht,  10  Beav.  234  : 
Eodfcii  v'-  GandeUi  10  Beav.  27u.    A 
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Past  VI. 

Other  excep- 
tiong. 


Discovery  of  Documents. 

Other  Excej>tions.]-OtheT  grounds  upon  which  the  refusal  fn 
produce  documents  may  be  based  will  bo  found  post,  p.  520 

.Jt     ^^^?    ''°*  that  a  document  would  not  bo  evidence  will  nnf 
exempt  it  from  production  (?»).  ^  ''"' 

Shorthand  notes  of  a  case  taken  for  the  purpose  of  the  case  of  a 
party  m  another  action  are  privileged  («).  '^ 

As  to  the  production  of  a  compromise  of  a  former  acfion    . 
mtchymn  v.  Glover,  1  Q.  B.  B.  138 ;  33  Z.  T.  605™.r  1°/  h'M- 
irarric*  v.  Oueew's  Co//f«e.  Oxford  (Nn.  9.\    r    t?    a  i^'  o.:'/  ''  '^^■*- 


lien  against  a  bankrupt  does  not 
protect  donumouts  from  iiroduotiou 
to  his  trustee.  In  re  Tulcman  ami 
Enqland,  Ex  p.  llramhic,  13  Ch.  D. 
88u;  42L.  T.  413;  28  W.  R.  076. 

(«0  Nicholl  V.  Jones,  2  H.  k  M., 
per   Wood,  V.-C,  at  p.  093.     Sec 


///"^<',  1  Q.  13.  D.,  at  p.  42o-  J, 
per  mackburn,  J.,  m,tchi,mm  v 
^/zj-VT,  Id.,  at  p.  141. 

(")  Kordon  v.  Defrtcs,  8  Q    T!  n 
^.0S;61L.  J.,Q.  13.415;30W;1|: 


^'f-' 


ri  ! 
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CHAPTER  XLIX. 

PRODTJCTION  AND  INSPECTION  OF  DOCUMENTS. 

,...nE  cJocu™onts..lovant  to^^^^^  ^^^- 

BGSsiouof  ar»ityt""n^f^^°"'''.7.fXch  are  privileged  from  such  ^^a  inspection 
o{  tlioiu  unless  they  '^;;'\f  JT  I  J^ents  iliich  arc  referred  to_  by  a  of  documents, 
production..    In  tho  '^^^^  "^^J^it'    hi^  opponent  can  obtain  an 

necessary  in  tbo  first  instance. 

^r^tlce  to  Party  to  .roanceforlnsrectpn  I^curnartsr^rreatoin  ^^^ 
lis  Pleadings  or  Affidavita.-]--By  IL  of^S.  C.,prd.  AAA^.__  ^j^  inspection 


;.  c.,  Ord.  .\.^^i-  ■'■  '■".  [u,t,ection 
Vs  Pleadings  or  ff-;-^^-:-^  ^^^'^^  '^^^H  be  entitled,  at  any  timo,  by   [X^^cnts ) 
•Every  partyto  ^  cause  or  matter  sn.  .^  ^^^^^^    ^^^^^_    ^^^^^  ^^  .^^ 

.•^  *„   ^T^UiVirr    +n  mVO  notice  to  ail>    uluv-i    l-t*      j  .       i.„    ^,.r,<liinn    .,l„„,1i,.(Ta  n 


i  re- 
"Every  party  to  "■^^'^^^?"  "r  "A;:-::  „nv  other  party  in  whoso  plcaii-  furred  to  in  Ids 
notice  In  ^riting,  to  gi^^  notice  to  anjo^^^^^^^  ^^     ^.^^^        p|eading8or 

ings  or  affidavits  roferonco  is  niacie  ^^  "^^  -^      g,^^],  notice,  affidavita. 

2h  document  for  t^°  ^^^^P^Sim^^^^^^ 

or  of  his  sohcitor,  and  ^^r^^^-^ith  such  notice  shall  not  afterwards 

and  any  party  ^oV^^r^Sd^c^^^^^^^^^^^^^      evidence  on  his  behalf  m 

bo  at  liberty  to  put  any  ^.^^'^^^"Xn  "itisfv  tho  Court  or  a  Judgo 

Buch  cause  or  matter,  Y^f^nlv  to  his  own  title,  he  being  a  defon- 

that  such  document  relates  oly  to  ms  own         ,        ^^^^^^  ^^^^^  ^^ 

dant  to  the  cause  or  mattoi    or  that  no  .^^^  ^^^  ^^^  ^^^^_ 

excuse  which  the  C«y^t  o^. J^^ch  cto  the  Court  or  Judgo  may 
plying  with  such  notice :  m  ^^  <;^  ^^^;°  ^"",  t,,j,„,s  ^9  to  costs  and 
SK^the  same  to  be  pu  ^^X'sKrfh  nlf  fit^^  notice  may 

otherwise  as  tho  Cour  or  ^^^^^^^^^'^^^^^^^  f^,  ^  defendant  to 
lie  dvon  at  any  time  {a),  /"r'^ ","„„„  i^nff^rn  ho  trivcs  the  notice 
^  until  he  has  doUv^^^^^^^^^^  ,,  ,!„;,,  (,) 

•with  regard  to  documents  ui^i^iynv  +iin  nloadincs  m  a  general 

KSr^riSSc^dl  in  par?ioul.,.sdclivorcd  m  au 

action  (rf)-  „  which  urivileEe  is  claimed  cannot  bo 
.£rr£  ';i=?i*ti  &>•  .r.  ro.orr.d  to  m  tho 
pleadings  (e) . ^ 


rh  D  4''-  48  L.  T.  373;  31  W.  R. 

ftc'S/;  10  Oh.  D.   120,   are  dis- 
approved  of. 


(,,)  Smith  v.^i^«'-'-iM8  L.  T.  8Cv9. 
(rf)  Caw  v.  Fitzgerald,  W.N.  Ib84, 

-to 

•20  CU.  i).  I'^i ;  oui^.  X.  .^J,  -5-  •■  - 
R.  6.'i4. 
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Paht  VI. 

Form  of 
notice. 


— Notice  to 
inspect. 


*n 


Application 
for  order  foi 
inspection. 


Sh9  Tt  I5|.  (  TiS 


? 


in 


\V 


Affidavit  in 
support. 


Order  for  in- 
spection. 


Production  and  Insjjedion  of  JJucuments, 

Form  of  Notice.-}— By  Ord.  XXXI.  r.  IG,  "Notice  to  anv  partv 
to  produco  any  documonts  reforrorl  to  in  his  pleading  or  uiliilaviu 
sliall  bo  m  tho  Form  No.  9  in  Appendix  B.,  with  such  vuriuti,,,,. 
as  circumstancos  may  roquiro."  Tho  form  Jicro  rol'orred  to  will  hn 
found  in  Vhitti/a  Forms,  p.  275. 

Notice  to  Inspect.-]-By  Ord.  XXXI.  r.  17,  "  Tho  party  to  whom 
such  notice  is  givon  shall,  within  tioo  days  from  tho  receipt  of  such 
notice,  if  all  the  documonts  therein  referred  to  liayo  liooii  set  t  irth 
by  him  in  such  aflidavit  as  is  mentioned  in  Rule  la  (</),  or  if  any  of  tlw 
documonts  roforreil  to  in  such  notice  have  not  boon  set  fdrth  In- 
him  in  any  such  aflidavit,  then  within  /hur  days  from  tho  roccnit  ?,( 
such  notice,  deliver  to  the  party  giving  tho  saino  a  notice  statin-'  -i 
tnno  within  t/nre  days  from  tho  delivery  thereof  at  which  the  c1(jlu' 
incuts,  or  such  of  them  as  ne  docs  not  object  to  produce,  mav  bo 
inspected  at  tlio  oilico  of  his  solicitor,  or  iu  tho  case  of  baiik-rs' 
books  or  other  books  of  account,  or  books  in  constant  use  for  tlio 
purposes  of  any  trade  or  business,  at  their  usual  placo  of  ciistodv 
and  stutuig  which  (if  any)  of  tho  documents  ho  objects  toproduiv 
and  on  what  ground.  Such  notice  shall  bo  iu  the  Form  No.  Ki  [^ 
Appendix  B.,  witli  such  variations  as  circumstaucos  may  ru(nuru  " 
This  form  will  bo  found  in  U/iUtij's  Forms,  p.  276. 

Application  for  Order  for  Inspection.]— By  Jl  of  8.  0.,  Ord.  X  V  \7 
r.  18,  "  If  tho  party  served  with  notice  under  llulo  17  omits  i,i  .rivo 
such  notice  of  a  time  for  inspection  or  objects  to  giv  insiirctmn 
or  offers  inspection  olscwhoro  than  at  the  office  of  his  soliciior  tho 
Judge  may,  on  tho  application  of  the  party  desiring  it,  inuko  an 
order  for  inspection  in  such  idaco  and  in  such  manner  as  ho  lu'iy 
think  fit;  and,  except  iu  tho  case  of  documents  referred  to  in  tho 
pleadings  or  affidavits  of  tho  party  against  whom  tho  applicalion  is 
made,  or  disclosed  in  his  afiidavit  of  documonts,  such  ap])li,';iti,),i 
shall  bo  founded  upon  ar,  affidavit  showing  of  what  documents  in 
spection  is  sought,  that  tho  party  applying  is  entitled  to  inspi'ct  them 
and  that  they  aro  in  the  possession  or  power  of  tho  other  party,"    ' 

It  will  bo  observed  that  in  tho  case  of  documents  referred  to  in 
tho  party's  pleadings  or  affidavits,  an  order  is  only  necessary  when 
the  party,  after  having  been  served  with  a  notice  to  inspect,  omits 
to  name  a  time  for  tho  inspection  or  objects  to  givo  tho  inspection 
or  offers  it  elsewhere  than  at  tho  ofHco  of  tho  solicitor.  In  otlier 
cases  an  order  must  bo  obtained  on  an  application  supported  by 
affidavit,  which  latter  is  not  required  iu  the  former  case.  A  master 
may  make  tho  order. 

Affidavit  in  Support.]— ^qq  as  to  when  this  affidavit  is  necessary 
Ord.  XXXI.  r.  18,  supra.  ' ' 

Tho  affidavit  must  show : — • 

1.  Of  what  documents  inspection  is  sought. 

2.  That  tho  party  applying  is  entitled  to  inspect  them. 

3.  That  they  are  in  tho  possession  or  power  of  the  other  party  {<■). 

Order  for  Inspection.^—K  form  of  order  is  given  by  tho  R.  of  S.  C 
Appendix  K.,  No,  18(f).  '    '' 


OrS'^f  M  Inspection  or  Prududion. 
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IS  necessary, 


T,o  Master  has  -discretion  to  -^^^^^^^^^^^  '-^^^^^ 

,.it'h  thp  0X0VC1.0  5>f  [^"^,£'ot  tho  Holicitor  or  a^eut  ot  t ho  party 
jor  tho  inspection  is  Jh°    '"^'^S^f/^^  aocumonts  wore  in  constant  use, 

,.ho  has  to  Pi'^'^^.'^^^^^n'ir  inspection  at  the  place  where  they  were 
„nor(lorwasniadofo   tlioiinsiKCtw  i^^^^^  ^^  ^^  ^      ^^^^ 

„,ed  l^-) ;  ami  f '^.^:[^;iy^^*'  °  ";„,?  ..n  to  as  littlo  trouble  and  incon- 
u.ty  who  has  to  K^^^*^°  i  Xof  (0      The  docunients  of  a  corpo- 

S£t'^X;«^^^^^^^^^^^  (;;>•,,„,„„  „,  ,„„„„„. 

„     /•  Q   ^    0)'ri    YYY/   r.  14,  "It  shall  bo  Production. 
rroditdion.l—T^Y  '^-  ^'J   %•  V"'     'rn^v%imo  durinp;  tho  pendency 
J,ul  for  the  Conrio^:^^:\SX^  any  part?  thereto, 
ofanycauseormattol.tooraol  m   1  j,„,scssiou  or  power, 

upon  oath,  of  ^'^'^^  »*,.^  °  Sm  in  such  cause  or  matter,  as  the 
relating  t<.  any  matter  ^^^f^^^  '^^^.^  the  Court  may  deal  with 
Court  or  Judge  shall  th  "  f  JJn^i  ^^^^^^^.  ^,  g^all  appear 

such  documents,  when  pro(Uiceu,iu  »u  is,  and 

pf;.    This  i;ulo  is  taken  fr^;««-    ^^^        ^J^,,  p,t  upon  that 
uust  be  ^'"^^trued  accordiiis  to  m^  1        I        ^,,^^^  ^^  ^^^.  ^^)_ 
section  (?0;  tl^o  niles  of  equity  prev^au^^^.^^^  ^^  ^^^^^      ^^  ^.^^.^^^ 

Thus  defined,  the  P?^^^^'^  ."Vdocument  is  limited  to  documents 
order  for  the  production  of  a  do^^^^^^ 

S:Cnty  SrS^XU^^^^^^^^^    Buch  a3  that  of  professional 


i  * 

'   ? 

•        ! 


(0  i?oyc'-«  V.  :r»r«<;)S  21  L.  J., 
%^)  Bnstros  v.  Bustros,  30  W.  R- 
^'Ji)  Gardner  v.  ^^"mf'f'jj 
981:  ilf«-<c«s   V.   Eaigh,  1   Johns. 

f^^g.^^;^8L.  T.  749;31 
W,  R.  767. 


(»,)  C'ashin  v.  Craddock,  2  Ch.  D. 

StroHsbcrg,  11  Ch.  D.  323;  4  L.  T. 

410  •  C/('W  V.  Edmondson,  22  Id.  l^&. 
2  Daul.  Ch.  Pr.  5th  ed  1G74. 

Q!^!D.423;34LT83a:   Jf./.^, 
C.  A. :  cp.  Ex  p.  Campbdl,  X..  At.,  0 

^\n)\uknon  V.  Bank  of  British 
CoUmbiaiC.  A.),  2  Ch.  D.  fri4;  3o 

Q.  B.'d.  524V36  lVt.  551. 
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Part  VI. 
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Inspection  by 
j                  witnesses,  &c. 
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Copies. 


Scaling  up 
parts  of  docu- 
ments. 
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^ 


m 


■I 
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Production  and  Inspection  o/Docttmente, 

privile/?o.  Whore  the  parties  by  consent  submit  tho  rlocnmont. 
thcmsolvos  to  tlio  Judge  at  Chamhors,  the  decision  at  which  h. 
Judge  arrives  on  su  li  inspection  Mill  be  final (r). 

ruapeciion  by  Witnesses,  <eT.]-The  common  order  giving  a  iv.rtv 
'  his  solicitor  or  agent"  liberty  to  inspect  documents  does  not    ,  ' 
thonzo  mspoctipnby  a  non-professional  witness  («) ;  nor  dor     f 
authorize  a  plaintiff   who  has  obtained  the  order,  to  take  i  co 
dcfon.lunt  to  assist  him  {t).     The  Master  may,  however,  in  s,tr  i  J 
cases  on  an  application  made  on  special  grounds,  allow  insi,  ,11 ' 
by  witnessc8(«1     In  such  cases  inspection  by  an  accountant  (.r) 
by  a  surveyor  (y),  has  been  ordered.  ^  '' 

Copies -j-A  party  having  the  right  to  inspect  is  entitled  to  tik. 
copies  [z).  '^■ 

Sealing  up  Parts  of  Documcnts.-]—\Nh&vo  only  certain  parts  of  nm- 
document  relate  to  tlio  matters  in  question,' or  where  parts  o   ■, 
document  otherwise  liable  to  production  are  privileged  from  r,ro 
duction  by  reason  of  their  falling  within  any  of  the  rules  •,! ,  v" 
discussed,  tha  party  producing  the  document  may  seal  u'-)  tho'o 
parts  of  It  which  are  irrelevant  or  privileged  {a),    lie  must  not  in 
any  way  mutilate  the  document,  but  must  produce  it  intact  vi 
those  parts  M-hich  are  not  liable  to  inspection,  sealed  or  covoird  ,m 
^°  .^^^0  be  conrcaled  from  the  view  of  the  party  inspectin-fM 
Prima  facie  thi  svhole  of  every  document  disclosed  in  the  schnlulo 
to  the  affidavit  of  discovery  is  subject  to  inspection;  and,  in  order 
to  be  entitled  to  seal  up  any  portion,  the  affidavit  must  distinctly 
claim  the  right  to  do  so,  and  show  that  the  part  scaled  up  is  inc], 
vant  or  privileged,  and  the  grounds  on  which  it  is  so  (c)     li  tlu" 
party  has  not  claimed  the  right  in  his  original  affidavit,  he  may  do 
so  subsequently  by  a  separate  affidavit,  either  on  a  summons  for 
leave  to  seal  up  {d)  or  on  any  application  made  by  his  opponent  for 


(r)  Bustros  v.  White,  1  Q.  B.  D. 
422 ;  45  L.  J.,  Q.  B.  G42 :  7;Wto/i 
V.  Totlie,  1  Q.  B.  D.  141  ;  45  L.  J., 
Q.  B.  138:  M'Vurqmdalc  v.  Bell, 
L.  It.,  1  C.  r.  D.  471;45L.J.,C.r. 
329:  Dickson  v.  Harrison,  47  L.  J., 
Ch.  086:  Anderson  v. Bank  o/ British 
Columbia,  2  Ch.  D.  C44. 

(.s)  Summerjield  v.  Fritchard,  17 
Beav.  9 :  cp.  Draper  v.  Manchester, 
S;c.  It.  Co.,  30  L.  J.,  Ch.  ;136,  re- 
versing  -S'.  C,  Id.  90. 

(f)  Bartley  v.  Bartlcy,  I  Drew. 
2.S3;  22  L.  J.,  Ch.  47:  Draper  v. 
Manchester,  ijr.  It.  Co.,  3  De  G.,  F. 
&  J.  23 :  Bonnardet  v.  Taylor,  30  L. 
J.,  Ch.  523. 

{u)  Boyd  V.  I'etrie,  L.  R.,  3  Ch. 

818,  reversing  8.  C,  L.  R.,  6  Eq.  290. 

(a)  Bonnardet  v.  Taylor,  1  J.  &  H. 

383:  Lindsay  v.  Gladstone,  L.  E.. 

9  Eq.  132. 


li.  II.,  2  Eq.  274. 

(;)  I'ratt  v.  Pratt,  61  L.  J.,  fh 
838;47L  T  249;'30W.  It'.' «;/ ; 
athrmed  W.  N.  1882,  151  ;  cf.  74  L. 
1 .  Jour.  37 :  Coleman  v.  II  'est  llmiU  - 
pool,  efr.  Co.,  5  L.  T.  2C0. 

{a)  This  has  been  held  to  aijply  to 
T  ^^V,  {(i^nl'-erly  v.  (JairdrmnI,  S 
L.  J.,  Ch.  218 :  a  peihgree,  Edik. 
well  V.  Barstoiv,  L.  I{.,  7  Ch.  CWi. 
As  to  partnership  documents,  ^co  Li 
re  Pickcrinr/,  Piekcrinn  v.  Pukir  hi, 

(C  A.),  25  Ch.  D.  247;  63L.J.,th. 
550;  32  W.  R.  oil. 

ill)  Ayrcs  v.  Levy,  19  L.  T.  8. 

(<•)  In  re  Bickering,  W.  N.  1883, 
169. 

{'I)  Talbot  v.  Marshjtehl,  L.  i;., 
lEq.  6:  n.Ti,r.,N.  S,  001,  withuul 
payment  of  costs. 


lA^'^. 
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costs  "y  ^"°i^ vTTv 

,     „   „,  it  ™y  bo  -o  p«rt  0,  40  order  to.  m.pc.  'ta  c;;^^^^ 

iSChSil  bo  »'/»tt^A:ii',,|:  ,„.t  tho  part.  0.  tho  jloou- 

ThoBtateuiontiutho  vHda\itBno'^i  ^  conclusivo,  and  can- 

Jut.  Bcalod  "Pr;r^'l'fi,  m  y  Suaavit  of  th.  opposite 

S  bo  controvert.;d  by  ?,  ^",    ;  ^j"  4\ho  alUdavit  itsel    or  frorn 
arty  ('/)•    !'»*  if  it  ..'an  b  -  > bo  vn  1.  -m  statement  in  untvuo 

£  par  sol  tho  docuincn  ^i'^'  f  ^^^'^.^e  y  of  tbo  coucoalod  partn 
0  „mdo  uudoi-  a  nnsapi-roben^on  J^^;'  ^*^\>^  eouit  wouUl  uncover 
,i"St  bn  ordered  (0.  or,  m  ^m  to  seo\vb  tlun- thoy  ()Ught.to  bo 
iTsealed  parts  and  exai .    no  tbom  to  sto  ^^  ^^^^^^  .^  ^^  ^^ 

s;nx'''(»^||H;';or~ir!i?.^H 
i^iKt;;.  i;?s'roa-oro".-. ».-.» >-  --- "- 

up^itli  others  (/).  ,     „>,=pnco  Costs  of  in- 

Bv  (Wl.  i.V  V.  r.  ■■''. '"'''■!  .i-mcoi'  lo  bi  inmlo  lor  ni.y  notico 
„,Sr  Or.(.  -VA-Xf-  •■■  ^.''ij'^i'rrtlii  »ti,fatio«  ol  lb?  ta«n| 

i7tbtr«;o"c's»^^^^^^^^^^         — '» ^'™^"'* 

ff-p-tj^'SoUJiSi'riora'  o^.^  t„  ««>■  ^oo .» rcpoo* 

thereof."  -     "^^~ 


ei'^°^-"  ^    ir     •  .    7n<!,/ranc6.1— Tho  Inspection  in 

of  marine  insurance  is  still  m  ioico  \ 


,A  Cunl  V.   CunJ,   1  Hare    274^ 

?:^got  the  <^-^^,^'^tl^llS^- 
liave  to  pay  the  costs  °l"^\     ^^^x 

t^^^'^i:ir'48frx«.coi.-v.^^..r, 

37L.JMCh.n9. 


(;0  Bo^tYS  V.  -P^'-i'''^' «"PJ*A^^''£p. 
»•///  V  Barstniv,  L.  R.,  7  Ui-  ^pp. 

ante,  p.  490,  n.  (y). .  ,     j     rij 

946-  /:>'"•■  ^-  Falkland  Idands  Co., 
'''J)Mofv.  -Frm.«.  2Dr.  & 
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Production  and  Intpectton  0/ Documents. 

seom,  from  what  fell  from  Mr  JusWyi,,      •    ^''       'I*  '.*  ^'""''l 
caso  not  against  nndoi-writors  ami  fW  ^.?'f°^^'''^tio"  rule,  or  1,  a 

SSr  ^^°^«^^^-t^^^^tKSt™?^^^ -: 

found  in  C/5uy^ PormsU:m  '  ^^'  ^"  ^'^  ^^'  '^'^'^  ^""  l^'' 

Inspection  of  PuUic  Boohs  and  Documents  in  oeneral  1     A., 
may  inspect  tho  records  of  the  Courtrof  law-  fWnf  ?  """ 

writ  is  returned  and  filed,  it  may  bo  inspeSd      Whovo'.'l"?  " 

soliddlttugh  S'Zct:^'rlZl- '''  '"  *1"  P''-^'»'" 
nini'titifl-'  fr,  I,,,-  "ojtci;  ot  ine  application  was  to  cimbli' Hm 

piaintitt  to  bring  an  action  against  tlio  Tnnt.t.>.oi  *  i-n.tuiL  tiie 

row  to  compel  the  „Xolii  t,  to  o"Sal  S(,"°     '"',! 

Lrs;;;;zlrcrorerS\T&^^ 


L.  J,.  Q.  B.  132 ;  45  L.  T.  &47  (C.  A.). 
See  mu  of  Eni/land  Jiank  v.  Canton 
l>'yir<u,ce  Co  2  Ex.  I).  472  :  irUson 
^-  /'".^''"J'"-/'.  7  Q.  B.  D.  653  (C.  A.). 
(0  Park,  Ins.,  Gth  ed..  Introduc- 
tiou,  xhv  :  Ootdschmidt  v.  Marnjatt, 
1  Camj).  562:  and  Clifford  y.  Trndor 
ITauut.  167;  1  Camp.  563,  n.  '^  ' 
ggi*)  ■'?'«<''-«'^  V.  Alkn,  5  M.  &  W. 

\l)  Fox  V.  Jones,  7  B.  &  C.  732. 
^«)  Herbert  v.  Ashburncr,  1  Wils. 

(«)  C;«<.    V.   Blackburn,   1  Wils. 
240 :  OvM)  V.  Saunders,  Str.  1005. 
^  (0)  i?e««o«  V.  P(/»Y.  1  Wils.  240 
aee  AUwrfordy,  Beard,  2  T.  R.  616 


29 


Vm-  Bulla;  J  ■  R.  y.  Worsr.ham, 
I  lid.  Kaym.  705.  ' 

Ap)  Anon  2  Chit.  296:  Man  v. 
Gwynne,  4  B.  &  A.  301 :  R.  y.  Small- 
piece,  2  Chit.  Rep.  288 :  R  \   J  , 

*I'-.39i;6Binff.  565:i.v.  o,„/ 
Farringdon,  9  B.  &  C.  541 :  Ivhnmh 
V.  Bennett,  3  M.  &  P.  49  •  g  Ilinir 
230;3Y&J.458:7^\'.7,«,S'5- 
JiucktnghamaJnre,  8  B.  &  C.  375 
„ A?)   ''^0'"^  V.  Morewood,  it  Dowl. 

(0  MSS.:  a7c;»;  v.  Smith,  1  Str.  126: 
.»«>•«<;«  468  But  see  Re  Justice,  of 
fjf:f>.  ^  Chit.  Ecp.  G27.  Ah  to  Ihu 
ngut  to  inspect  records,  iudictineuta, 


«'■>*^■^■■--«*3^BK■ 
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CiiAP.  XLIX. 


viunf  ^r,lnoT  &c  1-Tho  rolls  of  a  manor  aro  open  to  tho  inspcc 
.-  Sttw  and  hi  copyholders (.s),  but  not  of  stnxngors      l^veu  j^^,,^  ^, 
t,onok  thclouiauu  i       j^j  ^^  ^  copyhold  is  entitled  to  ^^^^^^    4^. 

a  person  who  has  a  i)rm«/^^^^^^^^^  ^^^^  ^^  far  as  relates  to 

inspect  tf°  f,Xj^°;f  Sou^^  at  the  time  no  cause  bo  depending 
the  copyhold  cla^^^^^^  interested  in  copyhold  pro- 

respccting  i\W;,1  to  insnect  the  rolls  of  tho  manor,  without  the 
povty  are  entit  ed  to  ^JT';\.;^°  J,  ^,,^  ^  freehold  tenant  of  a 
others  joming  ^f,  J°  ^P^P/S^'^^^^^     (,^) ;  at  least,  not  unless  some 

xnanor  ha8  "«j£J /j^  J^^fto  the  mano;,  &c.  in  which  his  right  as 
cause  bo  depending  rcativt  to  tno  m     ^  ^^^^ 

a  luanor  t«/^^H^S^of  a^^^^^^^^^^^^  tenant  supported  by  an 
"lr1"vTfiat  he  Vs  applied  for  inspection,  and  that  the  same  has 
nthdavit  t^^t  ,^  ^*'^'Tt  Poms,  however,  that  this  rule  applies  only 
boon  refused  («)•  J^.-^^^^^T'lZin^  '  h).  The  demand  to  inspect 
to  cases  ^^l^^^-o.^J^^^S  bvS  ageAt  of  a  person  authorized  by 
'^^°:l\Xttornrtc^^ma^ethe3emandon  tehalf  of  the  tenant, 
warrrant  ot  attorney  w  1  writing,  so  as  to  obtain  a  man- 

althoughtheagentsautiontj  ism^sm^  of  a  manor 

damns  m  ca?e  f  re^ ^^^^'^^  ostab  sh  r  ghts^of  common  which  tho 
as  such  against  t^V^'^^*^  ?•!'' j"  "ntitled  to  production  of  tho 

rights  only  over  it,  they  aro  not  so  entitled  (/). 

,,„,,■„  «.*..5;.j-A  pi;t-;s  5Sr.ni:?;;  at™ 


■1:. 


depositions,    &c.,    see    3  ,Iluss    on 
Crimes,  by  Prentice,  pp.  4f-«J- 

h)  Warnck    v.    Qmcn''s    Colhffe 
OrM,L.E.,3Eq.C83.    See  .V wet 

V.  inhoii,  L.  E.,  4  Eq.  1. 

(0  7e.  V.  liicfn,  10  East,  23o.    See 
Adduwtol  V.  tVorf.,2  W.  Bl.    030: 

V.  7om's.  6  D.  &  R.  484.    See  7^r /). 
Coo/.-.  5  D.  &  L.  413,  as  to  the  form 

°'or^fp.   nutt,  7   Dowl.    690: 
£Sii.nf«,2Dowl.,N.S.20. 

(i)  6'mUA  V.  -0«ri«,  1  WUs.  104. 
But  see  cases  cited  in  n.  (s),  supra 
and  SCO  Owt"  t.  Jf>«n,  mfra,  n.  (.H- 


(y)  7f.  V.  .SW/cy,  3  T.  R.  141 ;  li. 

y.   Allffood,  7  T.  R.  746:    'f'on'ck 

V.  f^/<r»"6'  r;'o//,,7c,  36  L.  J.,  CU.  0O.X 

(z)  11.  V.  Eiirt  nf  Cadogan,  5  B.  & 

A. 'J02  ;  1  D.  &  L".  55!) 

(ff)  Co.  R.  H.  T.  18.53,  r.  31.    See 
Ex  p.   Jfiitt,   7  Dowl.   690:  Lx  p. 
Ihmicx,  2  Uowl.,  N.  S.  20. 
(«)  i;.r  ;>.  7Jm',  3  Dowl.  38. 
(c)  Exp.  ltiitt,%w\mx. 
Id)    Warrick    v.    Umeu's    CoUcfie, 
Crford,  L.  R.,  3  Eq.  683.    See  Miiiet 
V.  'Morgan,  L.  R.,  11  Eq.  284. 

^IVV  Ow««  V.  Wymi,  9  Ch.  D.  29 ;  38 
L.  T.  623 ;  26  W.  R.  644. 
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Ji^T^l_  "t  I'lwty  to  m^poct  thorn  an.l  Imvo  copies  (7).    Thus,  in  a  (li,n„t„ 
bcytwoou  corpomtor,..  an  in.spocti,,,,  of  the  corporation  .l...    m 
\t^')'^  ^^tho  matter  in  dispute  will  bo  gl-antcl  to  oith.  •   , 
them  (A).     But  the  moro  oircunistanco  of  a  party  boing  a  mcinlmr 
of  a  corporation  will  not  givo  him  a  right  to  Inspect  the  corpo, 
books,  rosncctiug  matters  of  private  concern,  Lving  no  r  -tV       " 

tol,  the  defoiulant.  it  lu  is  a  mombor  of  the  corporation,  but  , 
otherwise  (A-),  has  a  ru/.it  to  inspect  all  charters,  &c.  in  tlio  i.',s<  s 
sionot  the  cori)oraiion  relating  to  such  toll  (/).     In  an  act  on  i',; 
the  breiich  ,'.  u  byo-law,  the  Court  compelled  tho  corpon.ti.,  n    n 
allow  the    defendant   to   inspect  the  .yllaw  in   the  iornon   i, , 
hooks,  though  ho  was  not  a  member  of  tho  corporation  (m)      In  ■„ 
action  against  tho  Bank  of  England  for  refusing  to  pay  di'vi-bml' 
whore  the  doteiico  was  that  the  stock  had  been  transfo.re.l  IhZ' 
the  dividends  booamo  due.  tho  Court  allowed  the  plaintilY  to  hM 
the  entry  in  the  bank  b.,..k  as  to  the  alleged  transfer,  but  „„t  u  v 
other  part  of  tho  book  [n).     A  member  of  one  of  th^  univeisit   s 
may  insjiect  its  statutes  and  archives,  if  it  become  requisite  in  anv 
matter  anecting  him  in  his  relation  of  member  (<;).     Si    a  i.ro 
bendary  may  have  inspection  of  tho  charters,  &c.  of  the  chaiite'  in 

Polin'r   r..r''-^-""    n  ^}''  r''^^1>^'"'Up)-     So,  a  memb,.r\.f 'tho 
College  of  Physicians   but  not  a  stranger)  may  inspect  tho  book^ 
of  the  college  (v)      Where  an   information  was  filed  again     an 
pficer  ot  the  Eas     India  Company,   on  charges  of  delinc  lu'ncj 
in  India  forxyarded  upon  the  report  of  a  board  of  inquiry  thiro 
tho  Court  relused  to  grant  tho  defendant  an  inspection  of  tint 
report,  saying,  that  they  had  no   power  to  grant  it  (r).    In  a, 
action  against  a  shareholder  of  a  company  for  calls,  it  was  hd'.l 
that  tho  doloudant  could  not  claim  to  inspect  tho  minute  book^ 


(.'/)  2  Phil.  Ev.  0th  ed.  181 ;  ")  Due. 

Abr.  Kv.  (F.);  12  Via.  Ab.  101;  2  T. 

It.  2S  t ;  l>eako,  Ev.  94,  95 :  May  v. 

Owi/iiiit;  4  II.  Si  Aid.  301  :  A/tii/ur  of 

J-Hiiii  V.  Jtenloii,  1  T.  U.  C89,  and  n.': 

AllicrJ'ord  v.  Jiftin/,  2  Id.  GIG  :  Cor- 

pom t ion  of  Jl(inislti/)!e  v.   Lathti;   3 

Id.  303 :  k.  V.  lluUdud,  4  Id.  091 ;'  2 

East,  70  :  Mni/or  of  t^oKtliampion  v. 

Grnirs,  8  Id.  590  :  Iinperiiit  (liu  Co. 

V.  Vlarhr.  4  M.  &  P.  727;  7  Biiif,'.  95  : 

J{.   V.   Jlosimen   %n  Neivcaxtli-itpoif 

Time,  2  Str.   1223.    Soo  liimell  v. 

JS'kholaoH,  1  Myl.  &  K.  G80 :  It.  v. 

SiiMhm'  Co.,  10  VV.  It.  87. 

(//)  Mni/or  of  Southampton  v. 
Graves,  8  T.  R."592,  per  Ld.  Kenyan, 
C.  J.  See  It.  V.  liabb,  3  T.  B. 
679. 

(i)  See  Stevens  v.  Afayor  of  lier- 
U'iclc,  4  Dowl.  277. 

{k)  Mayor  of  Southampton  v. 
Graves,  8  T.  R.  590.  See  llodqea  v. 
Atkiss,  2  W.  Bl.  877 ;  3  Wils.  398. 

(/)  Barnstaple  y.  Latkey,  3  T.  E. 


303 :  Mayor  of  Lynn  v.  Dcntoii,  1  T, 
ii>  089. 

(«i)  Harrison  \.  V'Ulidms,  3  D.  & 
C.  102  ;  4  D.  &  n.  820. 

B  k'^r/'l'l'.''"'-  '^^'<'-Ba"ko/£>,ffk„d, 

0  \.i.  u.  uny. 

^)  Soo  7?.  r.  Turn,  11, 1  Wils.  239; 

1  VV  >  lii,  o7* 

(p)  young  V.  Lynch,  1  W.  ni.  21. 
Soo  fiirtlicr  as  to  the  insitcctinn  nf 
clmrters  of  a  clianter,  Miirrmi  v 
Tonihill,  1  Wils.  71/ :  Jt.  v.  Jromii- 
ham,  I  Ld.  Itaym.  705:  Ca-  v 
Copping,  Id.  337  ;  5  Mod.  395:  Jllm 
V.  Tap  2  W.  Bl.  850. 

,  k\  ''J*^  '•  ^'""'■i'*  "/  Thysiciaus, 
1  W  ds.  240. 

(>•)  It.  V.  IfoUand,  4  T.  R.  691. 
See  farther  as  to  inspectiou  of  re- 
ports of  East  India  Company,  Rex  v. 
Shelley,  3  T.  B.  141 :  It.  v.  Lucas,  10 
East,  235 :  It.  v.  Tower,  5  M.  &  S. 
162  :  Warriner  v.  Giles,  2  Str.  951 : 
Wilson  V.  Itoiiers,  Id.  1242:  Iteq.  v. 
3uad,  2  Ld.  Kuym.  927. 


rrodudion  for  purposes  of  SUmping. 


SIS 


V}.i]a      'I'ho  luiuuteH  1)1'  tho  iiioui'i'ihiigs  ot  a  couumttoo  ot  u  coi 
ilomanil  is  a  rcusouablo  ouo  (cc). 


,„„„i'a  ill  tlio  or.J»r,  boli.ro  tho  t-™'"'™  ™ ',;,  ;^,,  „'„,il.l  uot 
Steuu.  Olljco,  to  bo  »t»'nl»J,W;  J!'"  °,rtv  ti  „  .  i.tnimoi.tH, 
to  Ei,il,l»l  "'trJ'\°  ;7S"Ko?ioiiG    t  W  snuitoil  whcvotlio 

„ri».Mly  .licet.  th»    otoics    »i.a  right  0.   J^"     PJ     J  )„,„^ 

*sri.s°ix:s^g.S^^^ 

puvposo  of  being  ?tamped,  8  ands  ou  a  vciv  ainmc      b^^^ 
pieiuisos.tlioLouitieiuseu      ^""'F  ^Dniicd  to  tho  vendor,  or 


(,s)    JlirmiiKjham      IMstol      and 

TliJmcs  J"»'-tr  .?■  ^%^''\%  A 
1  a  13  282 ;  4  1'.  &  U-  y^  J-  •'^ 
Bhuroholder  in  u  joint  atock  comi-any 
is  not  entitled  to  an  inspection  ot 
their  books  for  the  purpose  of  proving 
a  plea  of  iustitication  in  uu.  action 
against  him  for  libel,  imputing  in- 
solvency to  tho  company.  Mct,o. 
polilan  Saloon  Omnibus  to.  v.  Itaw- 
^•iH»,4  H.  &  N.  14G;  5  Jur.,  N.  S. 
201.  SeoCh.  XCII.  ^^  ^  „, 
(A  Bristol  {Mayor  of)  v.  Cox,  2G 

(«)i^  v.iVnit"  1  W.B1.37,  1 
Wils.  239:  It.  V.  llaydon,l  W.  131. 
301 :    A*.  V.   Cornclim  and  anotncr, 

'  \x)  R.  v."  TAc  Directors  of  London 
(W.P.— VOL.  I. 


«»(?  St.  Katharine's   Dock  Co.,  44 

^'f,l)%oke  V.  S^or/.s,  Tidd,  9th  cd. 
AfY'  JIateman  v.  i'AiVif;;;*',  4  launt. 
l,-)7:  Oii/ner  v.  7/«,v///,  •'' M""'-'°' H  ! 
T/irclfall  V.  H'tAv/a-,  1  Brng.  161 , 
7  Moore,  559,  «.  C'. ;  JfM«»  v.  6orf- 
bold.  3  Bing.  292 ;  1 1  Moore,  49. 

(:)  Taylor  v.   Osborne,  4  launt. 
159 

(«■)  ifrt?;  V.  Bainbridge,  3  D.  c&  L. 
92V14  L.  J.,  Q.  B.  289. 

(A)  Lawrence  v.  ifooA-«r,  2  M.  « 

^\^)^w"v.^ivi»rf,2C.&J.278; 
2  Tvr.  318;  1  Dowl.  314;  and  per 
Wiyhtman,  J.,  iu  Jlaltw.  Bambridge, 

^"((0 "  r'«ns  V.  Uultins,  2  C.  &  J.  626- 
LL 
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Production  and  Inapedion  o/Document», 


. :__  cant  was  not  poncmlly  mado  to  pay  tho  coats  of  tho  annl.Vnf 

and  ORpecmlly  if  tho  opposite  party  had  iXo  rofu8odT.  ^  ''"' 


(c)  JiiDikin  V.  J/fimUfnii,  15  Q  D 

i?l :  ^\i''""-^'^'L''- (■"''/>■<!/,  suing. 

418;  2  Moo.  &  P.  771:  6W^»^v. 


/'»//<■>•,  14  M.  &  W.  4  :  r,.,,,,.,  V 
Co//(«,«,  supra:  Att.-Gni.  v  7Vv/, 
itionffera'  Co.,  4  Myl.  &  Cr.  1.' 


««« 


.i'..^j.!!iii.'a(i»miM!Mi 


(  M»  ) 


CnAPTER  L. 


CiiAr.  L. 


INTERROGATORIES. 

With  a  view  to  jotting  infoi-jiation  or  admissions  relating  to  tho 
matters  in  issue  m  an  action,  citlu>r  party  may,  snt)joct  to  tho  rules  j  .,,^, 
heroinaftor  roforred  to,  ilolivor  intoi'rogatorios  to  his  opponent  to  ^^^..^.^^  >= 
bo  answorcil  by  tlio  lattor.  In  actions  whero  relief  by  way  of 
damages  or  otherwise  is  sought  on  tho  ground  of  fraud  or  breach 
of  trust,  this  may  bo  done  without  any  leave,  but  in  all  other  cases 
leave  is  necessary. 

By  li.  of  S.  d,  Ord.  XXXI.  r.  1,  "  In  any  action  whero  rehef 
by  way  of  damages  or  otherwise  is  sought  on  tho  groimd  of  fraud 
or  breach  of  trust,  tho  plaintiff  may  at  any  time  after  delivering 
his  stfttoment  of  claim,  and  a  defendant  may  at  or  after  tho  time  of 
delivering  his  defence,  without  any  order  for  that  purpose,  and  in 
every  other  cause  or  matter  the  plaintil?  or  defendant  may  by  leavo 
of  tlie  Court  or  a  Judge,  deliver  iiiterm/utoriva  in  writiwj  for  tho 
examination  of  tho  oppoaitc  jiarties,  or  any  ono  or  more  of  such 
parties,  and  such  intoiTogatorics  when  delivered  shall  havo  a  noto 
at  the  foot  thereof,  stating  which  of  such  interrogatories  each  of 
wich  persons  is  required  to  answer :  provided  that  no  ])arty  shall 
deliver  more  than  one  set  of  interrogatories  to  tho  samo  party  with- 
out an  order  for  that  purpose :  provided  also  that  interrogatories 
which  do  not  relate  to  any  matters  in  question  in  tho  cause  or 
matter  shall  bo  deemed  irrelevant,  notwithstanding  that  they  might 
bo  admissible  on  tho  oral  cross-examination  of  a  witness." 

Leave  to  deliver  Interrogatories.']— In  all  actions  other  than  thoso  Leave  to 
where  relief  by  way  of  damages  or  otherwise  is  sought  on  tho  "uuver. 
ground  of  fraud  or  broach  of  trust,  interrogatories  cannot  bo  de- 
livered without  leavo  (r.  1,  supra).    Even  in  these  excepted  cases 
leave  is  necessary  for  the  delivery  of  a  second  set  of  interrogatories 
tothesamoparty  (r.  1,  «i//'ra).  _  ,      ,  .     i-    t- 

Tho  application  tor  leave  to  deliver  interrogatories  is  made  by  a  —Application, 
summons  returnable  before  a  Master.     It  may,  and  generally 
should,  bo  included  in  the  summons  for  directions  {see  ant',  p.  335). 

On  the  hearing  of  the  application  for  leave  to  deliver  interroga- 
tories it  is  only  necessary  to  satisfy  tho  Master  that  the  case  is  ono 
in  which  interrogatories  should  bo  allowed,  and  that  tho  general 
character  of  the  proposed  interrogatories  is  not  improper  (a).  Tho 
proposed  interrogatories  need  not  even  bo  produced  at  tho  hearing 
of  tie  application ;  a  statement  of  the  general  nature  of  tho  pro- 
posed questions  is  sufficient  {a).  Tho  Master  will  not  look  at  the 
interrogatories  themselves,  still  less  will  ho  consider  tho  propriety 
of  each  particular  question  (a). 


|lii 


It 


(a)  Hall  V.  Liardet,  W.  N.  1883,  165: 
Field,  J.,  at  chambers. 

ll2 


S.  C,  W.  N.  1883,   176.    Cor. 


.Mil 
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—Offer  of 

Sarticulars, 
:c.  to  bo 
cousidereU. 


Time  for 
dolireriog. 


In  what  cases. 


Interrogatoriet. 

_  TiyOrd.XXXl.  r.  2,  "In  deciding  upon  any  atiplication  for 
loavo  to  exhibit  interrogatorios,  tho  Court  or  Judjo  EtkoiZ 
account  anv  offer  whicS  may  bo  made  by  tho  party  so  4t  t-  n 
mterrogate,i,  to  deliver  particulars,  or  to  make  admi^sSs.  o  to 
pmchice  documouta  relating  to  tho  matter  in  question,  or  any  of 

Time  for  delii,eri,uj.]—Aa  a  general  rule  tho  plaintiff  shoul.l 
not  deliver  intorrogatorios  until  tho  dofenco  has  Lon  , loliv^ 
ho  mu,,  do  80,   however  (6).   but  if  ho  does,  they  may     o     i  ' 
jectod  to  under  Onl.  XXX f.  r.  <i  {j.o.^f,  p.  520),  unless  sumcio,; 
reason  bo  given  why  thoy  6ho..ld  bo  ulb^-od  at  that  S 'e  5     ' 
nc  mn  (.).     Leave  mil  not  onlinurily  be  given  to  the  d  S  ut 
deliver  interrogatories  until  ho  has  .leliverod  his  defence  //     W  ,, 
a  party  applies  for  leave .t<,  deliver  interrr^atories  after  th    el 
tho  pleadings  ho  is  required  to  explain  his  <lelay ;  but  tho  faJ    h 
tho  interrogatories  have  boon  advised  by  couuse  in  his  op  ii  „    ' 
c yidenco  is  generally  considered  sulliciont.     In  (,no  case  wot 
plamtifl  having  himself  closed  tho  pleadings  apjiiodli       v, 
dehver  interrogatories  without  offering  any  explanation   tl.    J  ,1,  o 
refused  to  give  tho  leave,  an.l  the  Court  uphold  his  onl  .(.ft 

pa^LrK&r^t£L:t7?rSirJ;^^i;;;V 

In  ivhat  Cam  a//oim/.]-Interrogatorio8may,  subject  tothonm 
visions  of  r.  1  {ante,  p.  515).  be  put  in  all  cases  v^  ere  (11^0,? cSi 
formerly  have  been  obtained  in  Chancery.  They  may  be  put  notw  tl 
standing  the  party  interrogated  is  a  foreigner  residini^  abr  id  ! " 
They  may  bo  allowed  in  an  interpleader  issue  (h)  or  ii.   in      ff^ " 
^^r  recovery  of  land  (,)  or  a  petiLn  to  S'Lters  paten   S' 
Ihey  will  not  be  allowed  in  an  action  to  recover  a  penalty  S      l\ 
a  patent  action  interrogatories  as  to  prior  user  m^ay  bo  i  lowed 
notx^ithstanding  the  stat.  15  &  16  V,  c.  83,  ..  41,  as  to  pJrticu  aSS' 


(*)  OcAsleu  V.  Refi/em,  Q.  B.  D.. 
rimes,  6th  Juno.  1876  :  llarbord  v! 
Mouk,  9  Ch.  D.  616. 

(c)  Mercier  v.  Cotton  (C.  A.).  1  Q 
B.  D,  4.12;3.'iL.  T.  79:  Strong^, 
lappin,  W.  N.  1876.  22  :  Fenwickv. 
Johnston,  W.N.  1876,  54:  Cotchina 
V.  Hancock,  W.  N.  1876.  55.  This 
does  not  appear  to  bo  followed  in 
the  Chancery  Division.  llarbord  v 
Monk,  supra. 

(rf)  Disneu  v.  Longbourne,  2  Ch 
D.  704 ;  35  L  T.  301.  M.  R.'.  where 
the  defendants,  executors,  supported 
their  application  by  an  affidavit  that 
they  had  no  means  of  framiuL'  their 
(Ictenco  without  fheni.  Sec,  how- 
livur,  llawli'ii  V.  Kcnde,  W.  N.  1876, 
(H :  t;)>.  (iniirlaii  v.  r!uii»,/l,  L.  R.  8 
C.  P.  :j()2  :  Ifnrlmrd  v.  Moiik,  .minn 


(e)  £liu  V.  Ambler,  36  L.  T.  410 
(J)  London  and  J'rovincinl  M„r 
f;*.i,''J^^-^«'«.5Ch.D.  775;;37 

{gj  Pohl  V.  Young,  25  L.  J..  Q. 

?■  i^  •■  ooo"  ^"■^  ^-  ^Io^>-'ter,  27  L. 
J.,  biX.  299. 

{h)  White  V.  Watts,  12  C.  B.,  N. 

S.^207;31L.J.,C.p:381;6L.t: 

(0  Lgelly  Kennedy,  H.  L.,  8  App. 
5«^gy217;62L.J.,(5h.  385;  481. 

190     ^^  ^'"^'^'"*''  I'<'ient,  51  L.  T. 

(0  irnnniugs  v.  Williamson,  10  Q. 

B.fi.4o9;  52L.  J.,  Q.  B.  273;48 
L.  T.  i>81  ;  :il  W.  ]{.  3:)fi. 

{m)Jli>rh  V.  Mather,   22  Ch.  D. 


629 


52  L.  J.,  Ch.  292 
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/;(  what  Ousts  allowed. 

mioro  tho  writ  is  to  bo  aon-od  out  of  tho  iurisdictiou,  loavo  to 
ilflivor  intorromvtorioH  -n-ith  it  may  1)0  obtained  («)• 

A  Kuardiau  wl  litem  to  aa  iufuut  cannot  l.o  compoUod  to  answer 
interrogatories  (o). 

"If  any  party  to  a  cause  or  matter  b.,  a  body  cnToruto  "i  a  Pi  t  tomj^^to  ^^ 
.tockccnnVanv.^-hother  incorporated  or  "''t,  or  .u,y  ..ther  body  of  ,„,;„Ji„„. 
norsons,  e  nn.  wered  by  law  to  huo  or  be  «ued,  whetl.or  in  its  o^yn 

amo  or  I  tbe  namo  of  any  -^lli.er  or  other  person,  any  opposjto 
pS?  nmy  apply  for  an  order  allowing,  him  to  deliver  mterroRa  ori^ 
to  anv  mem  .er  or  ollieor  of  such  corporation,  company  or  b..dy,  and 
an  order  may  bo  made  accordingly  "  ( ,')•  In  these  eases  the  Master 
fsSbrmnd  to  consider  tho  propriety  of  the  proposed  interroga- 
I   ol  bu?only  to  bo  satisfied  that  some  member  or  olhcer  is  named 

o  inswer  wh.  is  likely  to  bo  ablo  to  give  the  discovery  sought  g). 
When  a  corporation  answers  by  their  town  clerk  ho  cann(,t  object 
toffSo  the  information  on  tho  ground  that  it  was  denved  from 
nriS£ed  communications  between  liimself  and  the  corporation  (r). 
Kolnordrismado  giving  tho  plaintiff  l^^^o  to  dehver  i^^^^^^^^^ 
rogatories  to  a  member  of  a  defendant  company,  tho  latter  cannot 
refuse  to  filo  the  affidavit  until  he  has  been  paid  his  costs  {$). 

it    o;.w/r'<.  o/?irfr  1— An  order  mav  bo  made  that  —To  Bberiff's 

int^rXTac5ivSfoa&^ 

actually  concerned.     (See  Ord.  XXXL  r.  28,  ante,  p.  493.) 

What  I„terro<,atoriesanowed.-]-Any  ^.f  ""f  ""jS^^^  Stories 

the  nassinc  of  tho  Judicature  Acts,  could  have  been  o'^,t'"'i°^^^y  ^  allowed, 
hill  for  Scovery  in  tho  Court  of  Chancery,  may  now  bo  obtained 

'^'.JTwT~n"law  rule  is  at  an  end,  and  it  is  not  the  practice 
for  a  mrtv  toTbTain  liberty  to  administer  such  interrogatories  as  a 
Tnd  J  shall  think  fit.     But  everyone  has  a  right  (subject  to  ob- 
iec  fon,  as  m  Xned  in  the  rulesj  to  ask  of  the  opposite  party  a 
nuestiVns  ho  chooses.     But  the  onus  m  all  cases  lies  on  tho  part 
SLc  tng  to  the  interrogatories.     Frima  fnae    any  question  may 

int^ogLo'lf  irlrtL"S^^^^^                    in  tho  pleadings  may 
bo  put  for  that  purpose  (x). 


(h)  Yoimj  v.  Brassey,  1  Ch.  D. 

277 

(o)  Liijram  v.  Little,  11  Q.  B.  D. 
231 :  31  W.  R.  858. 

Ip)  See  per  Lush,  J.,  Bitt.,  iNo. 

\xvi 

(n)  Bcrkelcu  v.  Standard  Discount 
Co,  9  Ch.  D."643,  V.-C.  Malim:  en. 
per  Jessel,  M.  R.,  JFilson  ^fhurch, 
id.  552,  657 :  In  re  The  Alexandra 
Mace  Co.,  Limited,  16  Ch.  D.  o8; 
50L.J.,Ch.7;43L.T.406.  But 
see  per  Lush,  J.,  Hewetson  v. 
Whitfingion  life  Insurance  Societti, 
W.  N.  1875,  219:  Anon.,  Bitt. 
No.  ix. 


(»•)  Mayor  of  Swansea  v.  Quirk,  5 

C.  P.  D.  106.  ,    ,  T.-         , 

(s)  Berkeley  v.  Standard  Discount 

Co.,13Ch.  1).  97;  49L.  J.,Ch.l; 

41  L.  T.  374,  C.  A. ;  roversmg  -S.  C, 

12  Ch.  D.  295.  ,      oo  T    T 

(t)  Kamsdcn  v.  Brcarley,  33  L.  1. 
3''2  •  Bustro.1  v.  White,  ante,  p.  498: 
Andersonv.  Bankof British  Columbia, 
Id. :  Atherlci/y.  Harvey,  2  Q.  B.  D. 

524;  30  L.  T.  55H,^"r,^T"- 7" 
Gaskell,  20  Ch.  D.  519 ;  51  L.  J., 
Ch.870;46L.T.180,C  A. 

(u)  Bade  V.  Jacobs.  3  Ex.  D.  335  , 

47  L.  J.,  Ex.  74,  C.  A.,  Colon   L  J. 

{x)  Att.-Gen.  v.  Gaskell  (0.  A.), 


1 

■  \ 

1 
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liUtrrotjiitvriu. 


If 


As  to 
domagos. 

As  to  docu- 
mouts. 


Security  for 
costs  by 
deposit. 


Form  of  in. 
torrogatories. 


Setting  aside 
interroga- 
tories. 


Hhu>^.  U...U..  wl.i.h  tho  injurioH  wo.:^  iSlI  .  wl  a    .^   l^S: 
out  11  I  iiothor  Himilur  cawo  inhMTo-atorios  as  to  what  f  luV .  ?,      ^  ' ' 

inlonaatio.i  ro.,»iro,l  .-..uld  l.o  obta  nod  hy^r^Sl-Hl^    I   .  '" 

claim,  l.ut  pays  m.,.icv  into  Court  (</)  ^  ''""^'"  " 

miswo,  r.     ";,^,  "^''".'■^^''''''.  ">'J  If  put  ...ay  ho  oh.jocto.l  to  i  i    h„ 

J'}'rmofInU'rrogutorieB.']—Ti\yOrd    Y  VV/ »•  .1    <«T«f«..        i    • 


20  Ch.  p.  &!>,,  51  L.  J.,  Ch.  870;  4G 
L.  T.  180 :  milier  v.  Ellis,  W.  n! 
1884,  9:  cp.  Joints  v.  /««(«,  13  Ch.  D. 
370. 

21/ ;  S'i  L  J.,  Ch.  385;  48  h.k.  585. 
(j)  Id. ;  i/o/-<OM  V.  liott,  2  H.  &  N. 

■.•.Miy"""'  ^-  London  Road  Car  Co.. 
W.  N.  1883,  196.  ' 

(b)  O'M^rrr,  t.  Siona,  W.  N.  iSS4, 
7«. 


W  J7^//((r  V.  mis,  W.  N.  issi,  t). 
(rf)  t/rt/'Xf  V.  Jlf Illicit,  32  W.  11. 

(e)  Jacobs  V.    6';-m/    U'eslmi    B. 

Jiitdgett,  Id.  94. 

(.()  See  ante,  p.  497.  u.  (w). 

Cy    See  form,  6hit.  f.,  p.  28 J. 

(/()  Grumbncht  v.  iV»Ty,  49  L.  T. 
0(0;  32  W.  R.  203;  aflinneH  in 
C.  A.,  32  W.  li.  668:  Cawley  v. 
i?«>-<o»,  32  W.  R.  33.  ^ 


AlO 

Stttiwj  a$ide  [nterroyatorUt, 

Court  willn..t^n,;;    '  -rSta  .t  wAl'l'^lli^oKroat  oxpon«o 
ritollm^;^  ulltw^'r  th^^  in  not  iu  it.clf  a  nulUoont 

ro:i«(.u  for  ilisallowinh'  tliuni (;/»)• 

J  •     T     n.r    /?    <!/■  S    r'     Ord.  TlmafBilavit 

i^M^vithin •t.n'tJ-H.  o^  within  .uh  other  time  ub  a  Ju.lgo  ,nay  -1"-. 
'''Th.;''ulUauvit  in  an.wort..thoint.rr..pvtori.«  muHt  answor  each  -Content.. 

dt.rM;0,  V>\'"^i' T  "  S  told  to  di  X,»^^ 
him  by  his  BoUcitors  or  thoir  ajronta  [y). 


J/,' //»•«//  V.  Mm-an,  W.  N.  1884,  48- 
(yt)  Oai/  V.  Labouchvrc,  4  «.  u.  u. 

(0  iVHicc  V.  Creasy,  L.  B-.  ^  9^. 
y.'  ;r.   Cu/Zitri/  t'w.  V.   ifuAtr,  Id. 

35  L.  T.  848:  Mackintosh  v.  d.  W- 
R.  Co.,  tilt.  J-,  Ch.  72.  _   „    .  „ 
()i)  Hoffman  v.  i'osii//,  L.  B.,  4  Lh. 

G73. 

^p)  la.,  and  n.  (7),  "ifra-    ,,.,.„ 
(q)  Mackintosh  V.   6V««<   "«<«/» 

(/■,•)..  V.  y^M,  12  Bcav  50. 
(r)  liokkow  V.  /'»«/<«»"  (C  A.),  lu 


(1  D.D.  101;  f)2L.J.,Q.B.  12;  47 
L.T.724;31W.K.330 

W  1(1.     See  l>er  /''('<.  L-   J-'  ^" 
Q.   B.  D.,  at«.    10''>:  -'"'f;7»''  V 

6u,  «i  p.  057:  J;'r'i,:i-..^'L':^ 

Metrop.  Tramways  Co.,i'i  h.  I.  iM. 

U)  liasbutham  v.  .Shropshire,  ^c. 

Canal  C,  24  Ch.  1).  HO  ;  o3  L  J  , 

Ch.  327  ;  48  L.  T.  902 ;  32  W.  It.  117, 

^7u)'ravitf  V.  North  Metrop.  Tram- 
tcai/s  Co.,  43  L.  T.  730.  „,  „    _    . 

6^  Ivell  V.  Kennedy,  27  Ch.  D.  1; 
63Y.J.fch.937;50L.T.730:and 

SCO  cases  cited  auto,  p.  498. 

(y)  J.ydl  V.  JunHcclj,  D.P.,  9  App. 
Ca«.81;  .^3L.J..CL.449;  .50  L.  T. 
277;  32  W.  It.  497. 


020 
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-rrinfiiig 
aniwor. 


— TJno  of 
armwiT  at 
trial. 


Objection  to 
aus,vor. 


— Mode  of 
atatiiig,  &c. 


Grounds  of 
objection. 


—Scandal. 
— IrroIoToncy. 


Inlerrngatoriti. 

n  lettor  co ntmiunK'  mtnm  BtatomcmtH  or  ..tlaT  Htutonio  , N  f 
l.ko  oftoct.  It  wa«  },..1.I  snlliiient  lor  hvv  to  a.isw  u- 1  lutT,  W  1      " 
rocolloct.,1  ,nul  l...Ii„vo.l  nho  novor  wrnfn  «,      ^t  or     ,  t    ,  n  - Th 

Uy  r.  (>,  "An  lUIiduvit  in  iinswor  to  irit<«rroij(itorios  «lmll   „„i 

S'lJanhotTi''  •^'"^;!^'^"^ '»■  j"'"'-''"'^' '-  toll' ,;",;'  ■,:f 

and  Hhall  1  o  in  th..  J.orni  No.  7  in  ApiK'ntlix  li..  wit li  s,,  h  vi.  i, 
as  cimnaMtancos  muy  rcquiro"  (/,).!„  nrko.  in     fl.       .).       •     " 
8c-lHMlul„i,i,,eI„,I,,,/h„tnotanV^ihil,it/;)  "^  "'    ^"'  '"'"'^ '' 

J5y  r.  LM    "Any  ]Hirty  may,  at  tlio  trial  of  a  cause    n.att.r  ,. 
wrn.o,  U80  in  oyi.Ionco  any  on.,  or  nioro  of  fho  a,,MWu  n  or  »  ., 
o   "n  annwor  of  tho  oppo.sit..  party  to  intc-rr..Kut/,?^rw  tl    nt  ...  i 
m   tho  othors  or  tho  w  hoh;  of  Huch  answer-    IW  i,      '^       ^^ 

OhJediiKj  to  «n«(fer.]— By  J{.  of  S.  C.    Onl    VVV/  r  r    ..  » 
object.on  to  answorinK  "nv  ono  ,,r  n/oro'o    ;oV;l:ainioVr.  ^^ 
I  ot  /.o„rf  y,</.  i„r  tho  ,.„riK..s,.  of  fl^o  cau.so  or  inatt.T  or  t     t  , 

S?|,;'„°  ««'"'?'""(/).  l>ut  „„ll,i„R  that  i,  r..lov»  It  Sfc     ,7 
Soli,  muy  oLjcct  to  anmcr  quostim,  which  uro  /m  W  l!  it; 

(-)  Swinborne  v.  AW.mh,  10  Beav. 
410:  Ihe  Orent Liucmbourg U.Co  v 
Mag  nay,  23  Id.  OlC  :  ii-Mf/'v.  //oorf.' 
r(#,  24  Id.  421 :  liobson  v.  ^y,V7//< 

4  Ch  6-3  "  ^^"■^"'""  ^-  -''''*''"•  !-•  I*-, 
(rt)  Dalrymple  v.  Zm/iV-.  8  Q.  D.  D 

(*)  SMtLoform,  CWt.  F.,  p.  293. 

if)  '•;/!'*  V.  BumJ'ord,  W.  N.  1877,  S, 

Where  the  Court  gave  leave  to  file  the 


affi.lMvit  without  its  boiiiK  printed. 
Smith  V.  Ikrg,  36  L.  \\  471 

;   «•  ^'^  ^;  •^I'  .Q-  ^-  ^'2  :  AmkrmH 

V.  lircarleij,  33  L.  T.  323. 

„„(/)  iixhtr  V.  Oif(«,  8  Ch.  D  64.5  • 

38  1,  T.  252,  577.    See  ante,  p  3  8' 


arvundt/vrvhJfcti,i!itom$wer. 

„.ttor.  in  aun.ti;.n  in  tho  -«- ^^ ;ri^«;;;JSi'S'i"S;^(i^  - 
Uxt  iutorroKat..n..H  am  not  "•[">«; '^nt       V"'>i,;"^,  ,„  mu.lo  by  tho 

is  suji,HHl  tho  party  !"t*''"-ff;;,'^^  ;  '\^,;'    j''Lt>      o,  .("-tiouH 
^;rout  nccumcy  th.,  UToh«vuncy  ct  ;>''     '^^-^y^-S  ^  ,„,,.,„,„« 

whovo  a  ,lofoua.ut's  ausworuiK  ';  ^",    '  ^'^^f    \,Vr  o  hint  'if  h„ 

d,.f.-n,hint  to  answer  It  hot.,  o  ^ ;'^;' "' ^^^^^^^^^  -n,    Ponrt  will 

j„:ii„K  Huch  d.sc-ovory  ^^''l'^^,      .^IP  ."^JXt     urposo.  th-  intor- 

wore  ordored  to  bo  stni.k  '''^Y'uu  t  iTo  S  tho  dofondant 

aei^^nCr^lSi  Aot^SXrged.  intcrro^atori..  to 


021 


Cnu".  L. 


i 


,/)  W.  N.  18-C,  39, per  I.imlhi/,  J. 

'/,)  M'OortI  V.  Moon,  L.  H-..  "/ 
t,(i'  22:  Oinllcstoiivv.XnrthJInUnh 
hlmmncc  Co.,  L  K.,  U  P^l- 107. 

(i)  A'oAso/i  V.  Crawley,  2  II.  &  «• 
TM-iUvrv.  »V//»,  18Ch.I).477. 


E.i 


(A-)  ;»'((■>•  V.  T«cA-«»-,  L.  R.,  H  l^'l- 
V.  Jlutchina,  10  C.  B., 


.829. 


25 

(0  Mi 
N.  S.  82.,. 

^^  Oirdlcstone  v.  North  liritish 
Inmrancc  Co.,  L.  R-.ll  Eq.  197. 

(o)  Morris  v.  Buthell,  1..  K.,  i 
C.  P.  703. 

( u)  liew  V.  Iliitclnns,  supra. 

Ch   673:  McGarel  v.  .S/uom,  L.  K., 
10  Eq.  22 :  Morris  v.  BethcU,  supra : 


ClieKhr field,  iSc  Co.  v.  /J'«'-^-.  W.  N- 
1876,  201 :  Hulherland  v.  SitthcrUtmt, 
17Beav.  209. 

(»•)  IM'man  v.  /'««<)//,  supra. 

?.,S  Clunterfield,  ^-e.  Co.  v.  i^/acA, 
W.  N.  1876, "201.  ,  .,      T    T> 

(0  Carver  v.  i'i«<o  Leite,  L.  K., 
7    Ch    90:   Moore    v.    Craven,    Id. 

iUir,  l!  n.,  1?  E.I.  33 :  P^W.jr 
Y.  /r;//.,  18  Ch.  D.  477;  45  L.  r. 
517  :  Ma>isficld  v.  Chdderhouse,  4  Ch, 
D.  82  :  6'»ii7A  v.  Itcrg,  30  L.  1.  471. 

-  ■    "    /i..-......^  supra. 

supra.     Seo 


(m)  .Voorcv.C>'rt !•<•)),  si 

(j)  Parker  v.   Jre//«, 
r.  20,  ante,  p.  492. 

((/)  i'mi^/j  V.  ii<;r«7,  supra. 

(is)  Mannjield      v.      CnHt/er 
supra. 


house, 


I        '     H 


'    li; 
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Paet  VI. 


—Not  bond 
fide. 


—Not  mate- 
rial  at  stago 
of  action. 


— Criinination 


luterrv^utvriei, 

criminal  charge  against  liim    or  oviin^n  i,,-.^,  1  estublLsk  a 

forteiture  imat  bo  ouo  stricllv  so  call»,l  ■  Jk.  „''  .        P<»»i  ty  or 
which  a  party  never  ,-as  oil    ed(J)?„?  „}  a^oitatelXr'"''"' '» 

^>euld  mjure  the  eharaeter  of  Lp'S^tfw'eSltr  a,',';. 


V. 


(rt)  Shcwardv.  Lonsdale, bC.V  D 
47  ;  aiHrmed  in  C.  A.,  42  L.  T.  172 

lb)  Bolckow,  Vaiit/han  *  Co.  v 
ro««i7,  42  L.  T.  690. 

(fi)  AUhitsenv.  Laboucherc,  3  Q. 

.fl^it-ifow,  W.N.  1876,  8.  Seei/(7to-v. 
Za«(;  3  H.  &  C.  644,  as  explained  in 
mcktordy.parcey,  L.E.,  1  Ex  Z:,i. 
,W  Mercier-v.  Cotton,  1  Q.  B.  D 
442;  46  L.  J.,  Ch.  184. 
W  ParX-er  v.  Wells,  18  Ch.  D.  477 

tM)  H"  "'•  ^"^'^y  S  Beav.  381." 
^"^eii  Stales  0/  Americu  v.  J/rie^^, 
ii.  It.,  o  un,  79. 

(o)  Atlhusen  v.  Labouchere,  3  O 
B.  6,  664;39L.T.207:  f'isA^rv.' 


p«;«i,  8  Ch.  D.  645 ;  38  L.  T 


177.  '  ui~T  —  "t,"  '  ""  ^-  T.  252, 

524;36t'fe,''^'"''^^'^Q-^'^' 

1 1^'''^  -o  T"'*r  ''■Jt"»^ter,  10  Q.  B.  D. 
110    o2L.J.,Q.B.46;  47LT.4r> 

10S.R2-22^"'^-^'-'^'*^''-I'-R- 

20?'^'*  ^"'"'"''"'^  ^-  'S'""''/',  17  Sim. 

(/)  Cliatinoetj  v.  Tahoundcn,  2  Atk. 
/  ••/'«£■«■«  V.  .ftww,  3  Atlf.  260. 

BeSv!  88!'     "-^  ^''''■^'^'^  ^-  ■*<""''  6 

^'0  ^iffjr  V.  Pncc,  11  Beav.  104. 
w)   W  j//;,wi*  V.  :f>yt.,  is  Beav.  m. 


HS'''  ■■  '^g;?*sB9BM^---*'--.'Ww<aewai 


Orounds  of  Ohjedion  to  Answer. 

Urrogator  OS  in  an  actiono^^^^^^^^^^  ^^  ^  ^  ,10     p     ^ 

//at^ftma,  11  Exch.  210  •  .^^^'f  £''/.  ^.  jj.  17 ;  U  L.  T.  448  :  Lydl 

V.  A'ennecZy,  «f «'.  P;  fj  Viy^J-.closo  the  evidence  («)  or  the  names  of 
Neither  P^^ty '\^";f^^  \°/'J"^^^^^^     he  intends  to  supports  his 
the  witnesses  hy  ^^'f.^-^XJhlTiatmiBtoivv.rn^^ 
case  {X),  or  the  ^l^'^'^^^.Z^^^aiSbry  of  all  the  facts  on  which 

ernense  is  not  a  sufficient  objection  (J).  ^. ^  ^^^^  ^^o 

'X  to  «r/./%erf  com«^u..c«  2;  the  rule«  as  ^^  ^^ 

same  in  the  case  of  interrogatories  as  intm  ^^  ^^ 

Ss  (c),  the  privilege  ff^^''^.^^  ^^^^.^J^eUvom  privileged 
SmpleWterso    factpaten^oth^^^  their  town 

SXwT:  it  ttersStr.  wis  held  to  have  wved  the 
^"iSltobjectiou  on  the  ground  of  i>ubZ/c  poh-c,,  see  Beatson  V. 
Shne,  8  W.  R.  344;  and  see  ante,  p.  501. 


523 


Chap.  L. 


— Evidence, 
&c. 


—Privileged 
communica- 
tions. 


—Public 
policy. 


such  affidavit  objected  *«  ^^^^  ^f ."^'^^^^^^^^^  Possibly  a  summons  to  insufficiently. 
Court  or  a  Judge  on  motion  or  summo  ^^  ^^^^^^  out  under 

Tsfl^MtThtrariL?^^^^^^^^^^                proceeding!/),  and 
iUs  better  to  apply  for  a  further  answer.  


!n\  Tetleii  V.  Eaiton,  18  C.  B.  643. 
'iilSof  Two  Sicilies  y.WUcox, 

'^^CaA^ri'JfU^.  Green,  S  yes. 

^V^L>ninffsv.  Williamson,  W^ 
B.D.459;48L.  T.  393,52L.  J., 
Q.B.273;31W.B.336. 

D.^;  SOL.  J.,  Ch.  35 ;  44  L.  T. 

17^'l  T  621 :  Saunders  v.  Jones,  7 
Ch  i)  4'35 ;  38  L.  T.  395,  769 :  Johns 
on.  iJ- 'ioj  ,  u  370:  Z«onv. 

'fiS'l3Ch.D,375:i/««^v. 
£2H.&M725:6W— r* 

nf  Sewers  v.  Gta«e,  L-  ^■'  ^^  ^^■ 
SC"  •  M  to  i:«rf«  V.  /«co*s,  Bee  per 
fco-^L  J.,20Ch.TD.atp.o29. 

v.^^#r,  37L.T.622;38ld.  44: 


2?/»H<,  -B«w«  V.  Burrell,  W.  N. 
1880,  193,  particulars  of  contr^c*  " 
Kuhliocr  V.  iJaf/f,'/.  W.  N.  1881, 
SnLes  and  addresses  of  persoiis 
making  prior  user :  Birch  v.  Mather, 
22  Ch.  D.  629,  prior  user. 

U)KuhUger    v.    SMey,  supra: 
Birch  y.  Mather,  mpra^ 

lb)  Hall  V.  L.  *  .JVr.  IF.  -B^  Co„ 
35  L   T   848:  Mackintosh  y.  G.  iV. 

^\f£L';«v!'»,16Beav. 
416 :  Clcgg  v.  £rf»ton5^o«,^,22  Beav. 


4'      i.i 


125.    See  fully,  ante,  p.  497. 
Cas.81;  63  L.  J.,  Ch.  449 ;  60L.  i. 


977 '•  32  W.  E.  497. 

^  (.')  iff«-/or,    ^c.    of  Swansea   y. 

QMiri-,  5  C.  P.  D.  106.     ,  „    „    „ 

583. 


J  I  ■  r 


t   !•     . 


fi21 


Tart  VI. 


Costs  of  un- 
necessary iu- 
terrogatorics. 


Interrogatories. 

■T-^^-^y^iCli^t^^^^^^  ^.answer  or  „n..„, 

Judge  for  a^  ordor^c?uhtgS  J^S^^^^^^^  ^"'"'^  "■" 

as  the  case  may  bo.  And  an  orrW  r^n  JT  '  a^°  "'^^.'^"'  ^"itl'fr 
answer  or  answi  further^ tier  W  afflJav?tZ  h/'^T"^  ^""  ''^ 
nation,  as  the  Judge  may  direct  »       "''''^^'**  °'  ^y  *''«'^  ^we  oxaii.i. 

paHsVrtSSatt'  ^^^^.^'^  interrogatorio,  o,- 
unless  they  aro  til  oStcd  to  /S     An  J\''  ''°'^"^:  ^?  ^^'l^^^l   7' 
nont  or  en  barrassino-  Wfl.?  ^  '\     ■     ^^S'''''^^'  containing  imuMi 
but  rcasonabwTla^nSlo^'r^^^^^  ^^  tl5,  S  ' '; 

order  a  further  answer  merely  on  thrgronndVhnfff""'*^  ^'^'^ '"'' 
untrue  nor  will  they  do  so  on  a  susScfon  if  r*  • '°  '^'^'^'^'''^  «•« 
on  untrue  grounds;  unless  thrrsSSv  sl^wJ'  '^'.i'  ^''"""^''l 
Itself  or  other  documents,  or  from  the  nature  of^«  ^Z  *^«  «"«^oi. 

event  {m).  ^"^  ^'^''^  ^^  t^«  Party  interrogated  "in  any 

nogVec\rtSLr«^?;,:^;"5°2^^^^^^^^     "^^  '^  P-^^  -^-es  or 

adj^Sfniftre"rs?r^of^?£T"'''''''^-^-^y  ^^'^^  ^'^'^^-  »••  3  "In 
ins^ance^flnypartybemadeTtotL'"'"'^  ^^"^^  «^^«»  "t  t £ 
interrogatories,  and- if  it^rthoon,-nfe  propriety  of  exhibiting  suS 

the  CoU  or  Jud^,  eiUer  wiT  or  w?>     '^  ^^^^"^ 
inquiry,  that  such  interrogatories  L^^^^  application  for 

yexatiously,  or  at  impropofSSh  the  costs  S^-?'-'"'"""''^^"' 
interrogatories  and  the  Answers  thereto  sbilir^''°T^  ^^  *^°  ^"« 
by  the  party  in  fault."  ^""^^^  ^^"^^  ^«  V^^^  ^n  any  event 


i-.J,  ^9L.T.478:  Ly ell  ^.Kennedy, 


f^^/'.ff^-^^?""^^,  supra. 

(0  Xyf«  V.  Kennedy,  supra  Sw 
oases  cited  ante,  p.  496  " 

^_(g   n.«,.^v.(?.i\r^.C,,9Q. 


"•••    I '  niriii  iiwiiiijijgi^ 


(    525     ) 


Chap.  LI. 


Dismissal  of 
action,  &c. 


CHAPTER  LI. 
,.Toa  TXT  Pa^f  of  Failtiue  to  comply  witii  Order  to 

^'^"SrifTERROOVrmUES  OR  rOR  D.SCOVKRV  OR  IKSPKCXIOK 

OF  Documents. 
T,     V  .f  ^   r    Orel    XXXr.  r.  21,  "I£  any  party  fails  to  comply 

.poction  of  docmnonts^^^h^^^  dismissed  for  want 

also,  if  a  plaintiff,  bo  f '^»'®  ^"  ",^  ^  ^  ],,^yo  his  defence,  if  any, 
of  prosecution    and,  i^/^^'^f^^.^f^^o^p^^^^^^^  if  ho  had  not 

struck  out,  and  to  J^  Pj'^f  °^,^!^„^^5„'^''^^ara^^^^    to  the  Court  or  a 
^tS^tp^orro%^^:n:t^^^  ■^noZ'n..y^.o  made  ac 

cordingly."  ■  „„i  „r  sf rikinff  out  "iven  by  this  rulo  is  discre- 

Thepojro|d«aorsti^^^^^^^^ 

tiooaty  («)■     ^*','^     -./  tw  mvl^r  without  crivtns  him  ii  further  op- 
i„tc„d,  to  comply  with  the  o.d^^^  «""  *»  P™'?  '" 

^X^^S^^i  avoid  J^»?,fX7h'?;.i,mi.ed  .„.e„ 
„rrrmed°lSi"f  ccSu'lS^rc...  V,  «,.«.,  aud 
other  cases  cited  ante,  p.  320. 

rr  rde^^'^iuTtrp^rrala^n^t"^^^^^^  - 


1 1 
■J  j 


f  . 


■.i.i 


(rt)  Hartley  v.  0(W«,  34  L.  T.  (.)2. 
Keimed!/  v.  Zye«  (C  A.),  W.  N. 

1882,  137.  r.       ,     w     V 

(h)  Twyo-oss   V.    Grant,    W.    N. 
r-i  "ni-  Id   f'^9:  ^»o>i..  Id.  202  : 

>l''l  -"^L-,^  „•„.—  _  -_     .....I,      T  Sun 


18' 


Anon.,  Id.  204,  per  Lush,  J. 


See 


Itemiblic  of  Liberia  v.  J?oyc,  1  App. 
Cas.  139  ;  L.  R.,  9  Ch.  569. 

(c)  Daiivillier  v.  ilfyers  (C.   A.), 

\V.  N.  1883,  .58.  _    ^   „, 

un  jo„x.lMley,11C\x.T).ba; 

47L.T.'61.0. 


'rH 


, 

?' 

fH 
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Proceedimja  on  failure  to  <j!vc  Diacovmj. 


—Solicitor 


neglecting  to     *„„  Ll"      '    ^-A-. solicitor,  upon  whom  an  order  amiinsV  nnrr  ^„  * 
give  notice  of    ff  ,  interro|>atoriGs  or  discovery  or  inspection  fs  sSverl  Zl  ^^t^ 


(/)  Hampden  v.   Wallis  (C.  A.), 


26  Ch.  D.   746;  (50  L.  T.  515    m 
W.  R.  808.    Sec  Ord.  XLI 
post,  Ch.  LXX. 


5, 


(    «27    ) 


CHAPTER  LII. 


INSPECTIOX,  ETC.  OF  PROPERTY  OR  PERSONS. 

Order  for  Inspection  of  Property,  <fcc. ,  taking  of  Samples,  or  making 
of  Observations  or  Experiments.^ — By  ^.  of  S.  C,  Ord.  L.r.  3,  "It 
shall  be  lawful  for  the  Court  or  a  Judge,  upon  the  application  of 
any  party  to  a  cause  or  matter,  and  upon  such  terms  as  may  be 
just,  to  make  any  order  for  the  detention,  preservation,  or  inspection 
of  any  property  or  thing,  being  the  subject  of  such  cause  or  matter, 
or  as  to  which  any  question  may  arise  therein,  and  for  all  or  any 
of  the  purposes  aforesaid  to  authorize  any  persons  to  enter  upon  or 
into  any  land  or  building  in  the  possession  of  any  party  to  such 
cause  or  matter,  and  for  all  or  any  of  the  purposes  aforesaid,  to 
authorize  any  samples  to  he  taken,  or  any  observation  to  be  made  or 
experiment  to  be  tried,  which  may  bo  necessary  or  expedient  for  the 
purpose  of  obtaining  full  information  or  evidence." 

The  application  under  this  rule  should  be  made,  in  the  first 
instance,  to  a  Judge  at  Chambers  (a).  A  Master  has  no  jurisdic- 
tion to  make  the  order  (6).  It  may  be  made  ex  parte  {c),  but 
should  generally  be  made  by  summons  (a),  and  should  be  supported 
by  an  affidavit  setting  out  the  facts  on  which  it  is  founded,  unless 
these  sufficiently  appear  on  the  pleadings  or  other  proceedings. 
The  application  should  not  generally  be  made  before  the  defence  is 
delivered.  The  Judge  may  order  the  party  applying  for  the  in- 
.  spection  to  pay  the  costs  of  it  in  any  event,  and  there  is  no  appeal 
against  such  an  order  {d). 

An  order  for  inspection  of  mines  is  frejjuently  made  under  this 
nile(e).  In  an  action  to  restrain  the  discharge  of  sewage  into 
a  drain,  an  order  was  made  authorizing  the  plaintiff  to  enter  upon 
and  dig  up  part  of  a  street,  the  soil  of  which  belonged  to  the  defen- 
dant, for  the  purpose  of  making  experiments  and  ascertaining  the 
position  of  a  pipe  (/).    The  order  will  not  be  made  when  the  pro- 


fa)  By  B.  of  S.  0.,  Ord.  L.  r.  6, 
"An  application  for  an  order  under 
section  25,  sub -section  8  of  the 
principal  Act,  or  xmder  Rules  2  or  3 
of  this  order,  may  be  made  to  the 
Court  or  a  Judge  by  any  party.  If 
the  application  be  by  the  plaintiff 
for  an  order  under  the  said  sub- 
section 8  it  maybe  made  either  ex 
parte  or  with  notice,  and  if  for  an 
order  under  Bules  2  or  3  of  this 
order  it  may  be  made  after  notice 
tn  the  defendant  at  any  time  aft-er 
the  issue  of  the  writ  of  summons, 


Chap.  LIT. 

Inspection  of 
property,  &c. 


and  if  it  be  by  any  other  party,  then 
on  notice  to  the  plaintiff,  and  at  any 
time  after  appearance  by  the  party 
making  the  application." 

(«)  R.  of  S.  C,  Ord.  LIV.  r.  12, 
post. 

(c)  Hennessij  v.  Rohmann,  36  L.  T. 
51,  V.-C.  Matins. 

(d)  Mitchell  v.  Darlet/  Main 
Colliery  Co.,  10  Q.  B.  D.  457. 

le)  See  Cooper  v.  Ince  Hall  Co., 
W.  N.  1876,  24. 

(f)  Inmbv.  Bemimont.21  Gh-Ti. 
356  ;  51  L.  T.  197  ;  32  W.  R.  985. 
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ImpecUon,  &c.  of  Property  or  Persons, 


Inspection  by 
jury. 


-  ^^^  ^^-     f^e*KrUr?°  P"'^®^^^^'^  ""'  "O'^trol  of  a  party  w^o  is  not  beforo 
_  As  to  inspection  in  actions   for  infringement   of   patent    see 

Inspection  by       £fpectwn  by  Judge.]-Byli.  of  S.  C,  Ord.  L.  r.  4,  "It  shall  bo 
judge.  lawful  for  any  Judge,  by  whom  any  cause  or  matter  may  bo  heaS 

or  tried  with  or  without  a  jury,  or  before  whom  any  cause  or  ii.att  >v 
may  be  brought  by  way  of  appeal,  to  inspect  any  property  or  thin<> 
concerning  which  any  question  may  arise  therein."  ^ 

Tnspectwnh>,Jimj.-]-liy  r.  5,  "The  provisions  of  rule  3  of  this 
Order  {h),  shall  apply  to  inspection  by  a  jury,  and  in  such  caw  tho 
Court  or  a  Judge  mav  make  all  such  orders  upon  tho  sheriff  or 
other  person  as  may  be  necessary  to  procure  tho  attendance  of  a 
special  or  common  ,iury  at  such  time  and  place,  and  in  such  manner 
'^^,    rVrl}"^  "I'ly  timk  fit."     See  as  to  inspection  by  a  jury,  Jt 

Inspection  in  Actions  for  Infrimjement  of  Patent.!— Hy  the  Patenfc, 
Designs  and  Trade  Marks  Act,  1883  (which  came  into  force  on  tho 
1st  January  1884),  s.  30,  "In  an  action  for  infringement  o  a 
patent,  the  Court  or  a  Judge  may,  on  the  application  of  eitlier 
party,  make  such  order  for  an  injunction,  inspection  or  account 
and  imiioso  such  terms  and  give  such  directions  respecting  tho 
sam^o  and  the  proceedings  thereon  as  the  Court  or  a  Judgo  may  soo 

This  enactment  is-similar  to  the  15  tfc  16  V.  c.  83,  s.  42  f repealed^ 
which  gave  the  same  power  to  the  common  law  Courts  as  was 
previously  possessed  by  the  Courts  of  equity  (/).  It  did  not  warrant 
an  apphcation  for  an  inspection  of  books  (/.-),  and  an  order  for  this 
should  in  general  be  obtained  under  Ord.  XXXI.  r  T'  ,,nte 
p.  491,  and  0;-rf.  LH.  r.  3,  ante,  pp.  438  and  527.  The  application, 
darni^?)""        ^        plaintiff  before  delivery  of  the  statement  of 

The  affidavit,  on  an  application  by  the  plaintiff,  should  show  that 
there  IS  such  property  or  machinery  as  is  required  to  be  inspected,  and 
that  he  has  reason  to  believe  it  to  be  an  infringement  of  the  patent 
and  that  the  inspection  is  necessary  for  tho  purpose  of  the  cause  im) 
It  should  also  show  what  the  patent  is  for,  that  the  Court  or  Judso 
may  see  whether  there  is  necessity  for  the  inspection.  The  order 
will  not  be  granted  on  tho  plaintiff's  application,  unless  the  Court 
IS  satisfied  that  it  is  essential  to  enable  him  to  prove  his  case  in] 
It  IS  not  sufficient  to  allege  "that  the  machinery  used  by  tho  defcndint 


Inspection  in 
actions  for 
infringement 
of  patent. 


{g)  lieid  v.  Powers,  28  Sol.  Joum. 
6.53. 

(h)  Seo  ante,  pp.  438  and  527. 

(j)  Seo  Holland  v.  Fox,  3  El.  &B1. 
977.  983  ;  23  L.  J.,  Q.  B.  357. 

{k)  See  Vidi  v.  Smith,  3  El.  &  Bl. 
969  ;  23  L.  J.,  Q.  B.  342. 

(/)  Amies   V.   EeU'i/,    22   L.  J., 


Q.  B.  84. 

(»0  Id.:  Shaw  Y.  Bank  of  Emjhind, 
22  L  J.,  Exch.  26:  Patent  Type 
Founding  Co.  v.  Lloyd,  6  H.  &  N. 
192;  29  L.  J.,  Exch.  207. 

(«)  Batlei/  V.  Kynock,  L.  E.,  19 
Eq.  90:  Meadown  y.  K>yk'"a"  "'9 
L.  J.,  Exch.  206.  ' 


''■^-iiim 
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is  tlio  saino  as  that  for  which  tho  plaintiff  has  obtained  a  patent"  [o). 
Ill  tlu)  ciiso  ()t'  'I'ld'  I'liltiit  'J'l/jic  FiiHiuliii;/  Co.  V,  /jloy(l{p),  which 
WHS  an  action  for  inl'rinj,'cnicnt  of  u  patent  relating  to  type,  tlio 
Court  of  Exchequer  refused  inspection  and  delivery  tor  tho  pur- 
poso  of  analysis  of  a  sample  or  jxirtion  of  the  tj-po  used  by  tho  do- 
foudant,  tho  aflidavits  being  iiisulliciont  to  warrant  it ;  and  although 
tho  Court  doubted  its  jurisdiction  to  make  such  order,  they  did  not 
rol'uso  one  on  that  ground.  An  order  for  such  inspection  and  de- 
livery was  afterwards  inado  by  the  Court  of  Chancery  in  the  samo 
case  [<]) ;  and  so  tho  Court  of  Chancery  have  ordered  machinery  to  bo 
put  in  motion  (r) ;  and  now  the  Court  or  a  Judge  has  power  to 
do  this  under  tho  above  rules.  In  Vidi  v.  Hinit/i  (.s),  in  an  action  for 
tlio  infringement  of  a  patent,  tho  Court  refused  to  grant  un  order 
(jct'ore  final  judgment  for  a  retrospective  account  of  the  defendant's 
sales  and  profits  of  tho  patented  article,  and  held  that  tho  former 
oimctmcnt  did  not  give  power  to  order  an  inspection  of  the  defen- 
dant's books  containing  entries  relating  to  such  sales,  but  that,  upon 
oviJonco  of  the  existonco  of  a  valid  patent,  and  of  its  having  been 
iiitiinged  by  tho  defendant,  and  of  tho  defendant's  making  a  i)rotit 
by  such  infringement,  the  defendant  would  bo  ordered  to  kjej)  au 
account  of  all  sales  to  bo  niado  of  the  article  alleged  to  be  an 
infringement  of  tho  patent,  and  of  tho  i>rofits  thereon,  until  tho 
further  order  of  tho  Court,  upon  condition  of  the  plaiutitf's  waiving 
aU  right  to  more  than  nominal  damages  at  tho  time  of  tho  action, 
and  undertaking,  in  case  tho  verdict  and  judgment  shoidd  bo 
in  favour  of  tho  defendiint,  to  pay  to  tho  defendant  tho  ex- 
lienso  of  keeping  such  account.  In  JlnUaml  v.  Fox  {t),  it  was  held, 
that  tho  enactment  vested  in  the  Courts  of  oonimon  law  tho  loowors 
before  exercised  exclusively  by  Courts  of  equity,  and  enabled  them 
to  grant,  either  by  interlocutory  order  an  account  of  all  patent 
articles  sold  during  tho  suit,  or  after  verdict  for  tho  plaintiff,  and 
as  part  of  tho  final  judgment  in  the  action,  an  account  of  all  profits 
made  by  the  defendant  since  tho  commencement  of  tho  action,  and 
alter  notice  that  au  account  would  bo  required.  But  it  was  held 
tliat  tho  Court  had  no  power  where  damages,  nominal  or  subst.nntial, 
liave  been  recovered  by  tho  plaintiff,  to  order  an  account  of  profits 
made  by  the  defendant  prior  to  the  commencement  of  tho  suit,  tho 
damages  assessed  by  tho  jury  being  considered  as  tho  compensation 
tor  the  loss  of  such  profits  (<).  In  T/ie  Singer  Manufacturing  Co.  v. 
Wilson  (m),  tho  Court  refused  in  a  suit  for  infringement  of  a  patent 
relating  to  sewing-machines  to  give  the  plaintiff  inspection  of  tho 
defendant's  stock  before  decree,  but  ordered  tho  defendant  to  verify 
by  affidavit  all  tho  different  kinds  of  sewing-machines  which  ho 
had  sold  since  tho  last  disclaimer  entered  by  tho  plaintiff,  and  to 
produce  one  of  each  sort  for  inspection. 


Chap.  LII. 


(o)  Shaw  V.  Bank  of  England, 
supra.  See  f  ui  ther  as  to  the  aiiida- 
vit,  The  ratont  Type  Founding  Co. 
V.  Lloyd,  supra. 

I'jU")  Supra,  n.  (m\. 

(q)  John3.'727  ;  8  W.  K.  353. 

(i)  Seo  liiisse/l  v.  Cowley,  1  Webs. 
P.  Cases,  459 :  Bcardman  v.  Schwann, 

C.A.P.— VOL.  r. 


Set.  on  Dec.  3rd  ed.  910 ;  Lush,  Pr. 
by  Dixon,  851. 

(«)  Supra,  u.  (Jc) . 

(0  3  Ef.  &  Bl.  977;  23  L.  J^  Q.  B. 
357.  And  see  lloltand  v.  Fox,  23 
L.  J.,  y.  Jl.  211,  as  to  obtaining  an 
accouut  after  verdict. 

(«)  13  W.  E.  5G0,  Ch. 

M  M 
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lMj)€cUon,  etc.  0/ Property  or  J'crsona. 


—l^I^IL.   Tj/^'^f.''""    f/'.r'O'ns    Injnrvd    in    Ihnln'm,  AnUlenh.-]-^,.  ,1,, 

p.TM.ms  in-  >>  lu'nov.T  uiiy  pciMiti  ii.juicd  l.y  iiii  acci.li.nt  oi,  a  milwiu-  ,.1'  ;" '! 

jiiml  111  mil.     cuiii])rnHati()ii  im  am.uiit  of  lh(3  iniiiiv   aiiv  .Iiiilfm  ,,f  tlw,  i  •       , 

w,.y  accidents,  .iji.h  r,oco...ii.p  to  n...or  su.h^::;^,p::::Luo;liu.;aki ';;;',;;: 

0 rson  wlu,  by  tlio  oonsi.nt  of  tl.o  ,,arti..i  or  otluTwis,,  has  jo     .      . 
IX  t],o  aiiiom.t  of  co.njM.nsal.on,  may  ovlor  (hat  tho  piTso,   i,    ,  ,, 
0  cxamnu.,1   ,y  son.o  duly-.,ualific.a  i.u.,h-..al  i-nutilionor  na 
the  onlor,  and  not  bo.n- a  witness  on  oitlior  «ido,  and  may       i- 
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CHAl^ER  LIU. 


EVIDENCE  or  ENTKIKS  IN  UAN1CER8    BOOKS. 

Copies  of  Ei)trirn  in  lUnihrK  Iloalf  iiKuIr  Kriilence.'] — Hy  tlio  Haiilcci's' 
HuolxH  Kvidencc  Ad,  lH7i) («),«.  15,  "Su1)jiHt  to  tlio  provisions  of 
this  Act,  a  copy  of  any  cutiy  in  a  haiikf.'i'H  Look  nliall  in  all 
legal  procoodiiigs  1)0  received  a.s  primd  Javic  ovidenee  of  hucIi 
cutiv,  and  of  tlio  inatterH,  transactions  and  aoeonuts  therein  re- 
corded." 

'J'liis  section  makes  copies  of  entries  in  lianUerfl'  books  evidence 
afiiiiist  all  persons,  even  in  eases  where  tlio  oriyinuls  would  not 
luivo  been  so  admissible  before  the  Act  (//). 


(fl)  Stat.  42  V.  c.  11.  Hy  this 
statuto  it  is  I'liactnil  aw  follows  : — 

"1.  Tliis  Act  mny  be  cited  as  tliu 
DiUikoiH'  liooks  Kvitlcnco  A<'t,  1S7!). 

2.  Tho  Hunkers'  BookH  Evidence 
Act,  1H70,  slmll  Lo  ropcaled  iis  from 
tho  passing  of  this  Act,  but  siidi 
repeal  shall  not  uH'ect  uuythiag  wliich 
has  been  done  or  happened  before 
such  repeal  takes  eiVect. 

9.  In  this  Act  the  cxincssinns 
<  hank  '  and  '  banker  '  inuan  any 
person,  persons,  pai'tnership,  or  com- 
pany carrying  on  tho  business  of 
bankers  and  having  duly  made  a 
return  to  the  Commissioners  of  In- 
land Ilovenac,  and  e.lso  any  savings 
bank  certified  under  the  Acts  re- 
lating to  savings  banks,  and  also  any 
post  office  savings  bank. 

Tho  fact  of  any  such  bank  having 
duly  made  a  return  to  tho  Comniis- 
sioncrs  of  Inlaiul  Ilovenuo  may  be 
proved  in  any  legal  proceeding  by 
jirodnction  of  a  copy  of  its  return 
veritied  by  the  affidavit  of  a  partner 
or  officer  of  tho  bank,  or  by  the  pro- 
duction of  a  copy  of  a  newspaper 
purporting  to  contain  a  copy  of  sacli 
return  published  by  the  Commis- 
sioners of  Inland  Hevenue  ;  the  fact 
that  any  such  savings  bank  is  certi- 
fied imder  the  Acts  relating  to 
savings  banks  may  bo  proved  by  nn 
office  or  examined  copy  of  its  certi- 
ficate ;  tho  fact  that  any  Bueh  bank 
is  a  post  office  savings  bank  may  be 
proved  by  a  certificate  purporting  to 
be  under  the  hand  of  her  Majesty's 
Postmaster- General  or  one  of  the 
Bccrotaries  of  the  Post  Office. 


Chap.  LIII. 

Copies  of 
cnlrieH  in 
bankers'  booliB 
made  evi- 
dence. 

Proof  of 
eidries  in 
bankers' 
books. 


E.x]n'eHsionH  in  this  Act  relating  to 
'lumkers'  ))ooks'  include  ledgers,  day 
books,  cash  books,  account  books, 
and  all  other  books  used  in  tho 
ordinary  business  of  the  bank. 
10.  In  this  Act— 

The  expression  '  legal  in'oceediug ' 
means  any  civil  or  criminal  pro- 
ceeding or  incjuiry  in  which  evi- 
denc(!  is  or  may  lie  given,  and 
includes  an  arbitration  ; 
The  expression  'the  Court'  means 
the    Court,    Judge,    arbitrator, 
persons,  or  person  before  whom 
a  legal   proceeding   is  held  or 
taken ; 
The  expression  '  a  Judge '  means, 
with  respect  to  England,  a  Judge 
of  the  Higli  Court  of  Justice,  and 
with  respect  to  Scotland,  a  lord 
ordinary  of  the  Outer  House  of 
the  Court  of  Session,  and  with 
respect  to   Irelaiul,  a  Judge  of 
tho  High   Court  of   Justice  iu 
Ireland ; 
Tlio  Judge  of  a  County  Court  may 
with  respect  to  any  action  in  such 
Court  exercise  the  powers  of  a  Judgo 
under  this  Act. 

11.  Sunday,  Christmas  Day,  Good 
Fridaj-,  and  any  bank  holiday  shall 
be  excluded  from  the  coinjiutation  of 
time  under  this  Act." 

By  Stat.  45  &  4(3  V.  e.  72,  s.  11,  the 
ex]ne.ssions  "bank"  and  "bankers" 
in  the  above  statute  are  extended  to 
banking  companies  under  the  Acts  of 
1802  to  1«80. 

(/<)   Jlnydin'J  V. 

D.  197;  49L.J.,  Ch.  661. 
M  M  2 


WiUinms,  U  Ch. 
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Taiit  VI. 

Proof  that 
book  ia  a 
banker's 
book. 


Vorifloation 
of  copy. 


When  banker, 
&c.  not  com- 
pellable to 
produce 
book,  &c. 


Court  or 
Judge  may 
order  inspec- 
tion, &c. 


Costs. 


Evidence  o/Entries  in  IJanKera'  Booh. 

_  By  soct.  4,  •;  A  copy  of  tin  entry  in  ii  biinkor's  book  slmll  nut  hn 
rocoivod  in  ovi.louco  uiiilor  this  Act  unless  it  bo  first  provod  tint 
tho  book  was  ut  tho  tinio  of  tho  making  of  tho  ontry  ono  of  tliu 
ordinary  books  of  the  bank,  mid  that  tho  ontry  was  niado  in  tlio 
usual  and  ordinary  courso  of  biisiuoss,  and  that  tho  book  is  in  tlm 
custody  or  control  of  tlio  bank. 

"Such  proof  may  1)0  given  by  a  partner  or  oflicor  of  tho  '.ank 
and  iiiay  bo  given  orally  or  by  an  allidavit  sworn  before  any  coni- 
missionor  or  person  authorized  to  take  aflidavits." 

By  sect.  5,  "A  copy  of  an  entry  in  a  banker's  book  shall  not 
bo  received  in  ovidenco  under  this  Act  unless  it  bo  further  niovod 
that  tho  copy  has  boon  oxaiiiiuod  with  tho  original  entry  and  is 
correct.  °  .?      >  i  is 

"  Such  i)roof  shall  bo  given  by  sorao  person  who  has  cxnininod 
tho  copy  with  tho  original  ontry,  and  may  bo  given  either  orallv  or 
by  an  allidavit  sworn  before  any  commissioner  or  person  authorized 
to  take  auidavits.' 

By  soot.  (5,  "  A  banker  or  ofRoor  of  a  bank  shall  not,  in  any  lo^al 
proceeding  to  which  tho  bank  is  not  a  party,  bo  compollabK  "to 
produce  liny  banker's  book,  tho  contents  of  which  can  bo  i)n)vid 
under  this  Act,  or  to  appear  as  a  witness  to  prove  the  matters 
transactions,  and  accounts  therein  recorded,  unless  by  order  of  il 
Judge  made  for  special  cause." 

Application  to  Judge  for  Leare  to  inspect  and  take  Copics.l-T.v 
sect.  /,  "On  the  application  of  any  party  to  a  legal  proceodin<Mi 
C  ourt  or  Judge  may  order  that  such  party  bo  at  lihorty  to  ius,".ct 
and  take  copies  of  any  entries  in  a  banker's  book  for  any  of  tho 
purposes  of  such  proceedings.  An  order  under  this  section  may  bo 
made  either  with  or  without  summoning  tho  bank  or  any  otiior 
party,  and  shall  be  served  on  the  bank  throe  clear  days  before  tho 
same  is  to  be  f)beyod,  unless  tho  Court  or  Judge  otherwise  directs  " 

Ihe  apphcauou  should  bo  made,  in  the  lirst  instance,  to  a  Master 
at  Lharabcrs.  In  ordinary  cases  it  should  be  made  on  a  suin- 
mons(c  supported  by  au  affidavit  stating  shortly  tho  facts  eu 
which  tho  apphcation  is  grounded. 

Costs  of  Application.2-By  sect.  8,  "  The  costs  of  any  application 
to  a  Court  or  Judge  under  or  for  tho  purposes  of  fiis  Act,  and  tlio 
costs  of  anything  dono  or  to  be  done  under  an  order  of  a  Court  or 
Judge  made  under  or  for  tho  purposes  of  this  Act,  shall  be  in  the 
discretion  of  tho  Court  or  Judge,  who  may  order  the  same  or  any 
part  thereof  to  bo  paid  to  any  party  by  tho  bunk,  where  tho  saino 
have  been  occasioned  by  any  default  or  delay  on  tho  part  of  tho 
bank.  Any  such  order  against  a  bank  may  be  enforced  as  if  tho 
bank  was  a  party  to  tho  proceeding." 


(c)  It  should  not  be  made  ex  parte.    Davies  v.  White,  50  L.  T.  327. 
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CILVrTER  LIV. 

EXAMIXATIOX  OF  WITNESSES  AND  rAUTIEfi  OUT  OF  COUHT. 


SECT.  PAGE 

1.  Examinailnn  before  Special 
Examimr   533 

<y  Examination  before  Examiner 
of  the  Court    612 

3.  Ex'imination  out  of  the  Jiiriii- 
diction  OH  Commission   ....  645 


SFXT.  PAOB 

4.  Examination   on  Request   in 

lint  uf  Commission    554 

5.  Examination  out  of  the  Juris- 

diction (in  Mandamus    ....  556 


[As  to  taking  evidence  at  the  trial  by  affidavit  by  consent,  sec 
post,  Ch.  LVI.}  


Sect.  1.  Examination  he/ore  Special  Examiner. 
Power  to  order  Examination.]— A>i  has  alreaily  been  jiointcd  out     Chap.  LIV. 


the  evidence  of  the  parties  and  their  witnesses  must  m  ordinary  p^^^^jto 
cases  bo  given  rivil  voce  and  in  open  Court  («).  order  exami- 

But  Onl.  XXX  VIL  r.  1  {ante,  p.  452),  provides  that  "  the  Court  nation, 
or  a  Judge  may  at  any  time  for  sullicient  reason  order  that  any 
piu'ticukir  fact  or  facts  may  be  proved  by  utlidavit,  or  that  the 
allidavit  of  any  witness  may  bo  read  at  the  hearing  or  trial,  on 
.s\iL'h  conditions  as  the  Court  or  Judge  may  think  reasonable,  or 
that  any  witness  whoso  attendance  in  Court  ought  for  some  suffi- 
cient cause  to  be  dispensed  with  be  exumined  by  interroj/atories  or 
otherwise  before  a  commissioner  or  examiner  ;  provided  that,  where 
it  appears  to  the  Court  or  Judge  that  the  other  party  hoiul  Jlde, 
desires  the  production  of  a  witness  for  cross-examination,  and  that 
such  witness  can  bo  produced,  an  order  shall  not  bo  mado  autho- 
rizing the  evidence  of  such  witness  to  bo  given  by  affidavit "  (i). 

In  what  Cases.'] — By  Ord.  XXXVII.  r.  o,  it  is  provided  that  In  what  cases. 
"  The  Court  or  a  Judge  may  in  any  cause  or  matter  where  it  shall 
appear  necessary  for  the  purposes  of  justice,  make  any  order  for 
the  examination  upon  oath  before  the  Court  or  Judge  or  any  officer 
of  the  Court,  or  any  other  person,  and  at  any  place,  of  any  witness 
or  person,  and  may  empower  any  party  to  any  such  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms,  if  any, 
as  the  Court  or  a  Judge  may  direct." 


/.IHI^^R' 


(n)  See  Ord.  XXXVII.  r.  1,  ante, 

^'(4)"Tho  statute  1  Will.  4,  c.  22, 
B.  4,  which  formerly  gave  power  to 


order  such  examination,  is  repealed 
by  tlio  Statute  Law  Revision  and 
Civil  I'rocuduro  Aut,  l«Sa  (40  Sc  47 
V.  c.  49). 
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PibtVI. 


Order  for 
examination. 


L'xaiHination  of  Witneaaet  uud  I'urtiet  out  of  (Juiirt, 

Under  those  rhl-M  an  onlor  mny  bo  mado  Ly  a  ^Nrustor  at  Chamlcrg 
for  tho  ••xiuiiinut'  ■"  of  ii  party  [r)  or  ii  witiu'ss  ui.ou  oath  boloio  a 
srtoc'iul  oxiiiuiiiorout  of  Court  wln'iu^vur  it  iiiiiy  iii>i.c;ir  iicccwiiiy  for 
tho  imri)oso8  of  justico  to  do  mo  {U),  uh,  for  instiuicc,  when  ii  witness 
iH  L'oiuif  vbroad,  or  in,  from  HIwhh,  ul'o  or  othor  iiitinnity,  uiilikily 
to  bo  ubio  to  iittond  tlio  trial  («/).  Tins  iipplio.s  0(iiially  wli.'thcr  tlio 
witnoss  iM  ill  tliis  country  or  abroad,  and  m  many  caso.s  un  onhr  lor 
examination  boforo  an  oxaniinor  will  bo  found  u  nioro  I'oiivcni.'nt 
course  tliau  a  commission  (c).  Tho  riilos  also  apply  to  tho  cas,.  „{ 
a  person  who  refuse-^  to  make  an  ullldavit  («■),  and  to  tho  taking 
ot  ovulcnco  <le  bene  issc{/).  ° 

Tho  above  rules  aromuch  more  extonsivo  in  tlioir  terms  than  tlu. 
repealed  statute  1  IF.  -1,  c.  22,  s.  1  {,/),  under  which  those  examin- 
tioiiH  wore  formerly  ordered.     Tliat  statute  was  hold  not  to  aii.ilv 
to  proeeedniKH  to  which  tho  Crown  was  a  party  (//).     Neither  ihu 
statute  nor  the  rules  api)ly  to  a  criminal  information (i).     Tlii'v 
extend  to  tho  ease  of  a  witness  Avho  intends  to  leave  the  couiitrv 
before  tho  trial  of  the  action  (/.).     It  has  been  doubted  whcthur 
pregnancy  or  imminent  delivery  be  a  cause  for  tho  examination  of 
a  witness  uudor  tho  Act ;  at  all  events,  if  it  be  so  the  alllda\  its  of 
competent  persons  should  be  produced,  showiiifj  that  tiie  ddivirv 
would  prob«bly  lianpon  about  the  time  fixed  for  tho  trial  (/).     Tlicv 
extend  to  a  case  where  the  witness  is  so  unwell  that  thoVe  is  no 
probability  of  his  bein^'  able  to  attend  tlio  trial  {m).     Tho  allidavit 
ot  a  medical  man  as  1o  tho  health  of  tho  witness  must  in  Keneid  bo 
produced  (h).     Tiicy  ,  .ctend  to  the  case  of  ohl  iiersous  who  mi-dit  dio 
beioro  tho  trml  (o).     If  tho  plaintiif  in  an  action  seeks  to  lurve  liis 
deiiosition  taken  as  a  witness  on  his  own  behalf  on  tho  f,'round  that 
ho  18  about  to  loavo  tho  country,  he  must  him-:ielf  make  an  alliduvit 
that  the  application  is  bond  fulc  and  that  tho  voyage  he  is  about  to 
tako  18  onoof  necessity  (p). 

Order  for  Examination. ]— In  general  tho  application  cannot  ho 
mado  until  after  issue  joined  ((/) ;  but  this  rule  may  bo  and  often  is 


(c)  Kadin  v.  Basset t,  25  Ch.  D.  21 ; 
63  L.  J.,  Ch.  253;  49  L.  T.  451;  32 
W.  R.  70. 

((0  Warner  v.  Mosses  (C.  A.),  IG 
Ch.  D.  100;  50  L.  J.,  Ch.  28;  43  L. 
T.  401 ;  29  W.  K.  201 :  Nadin  v. 
Bassett,  supra. 

{e)  Id.  See  Winfield  v.  Shoolbrcd, 
TV.  N.  1881,  192. 

(/)  Bidder  v.  Bridges  (C.  A.),  20 
Ch.  D.  1 ;  53  L.  J.,  Ch.  479;  50  l!  T. 
287  ;  32  W.  R.  443. 

(ff)  Repealed  by  tho  Stat.  L.  Rev. 
and  Civil  Proc.  Act,  1883  (46  &  47 
V.  C.49). 

(/()  Sue  R.  V.  Ifood,  7  M.  &  W.  571 : 
If  ^  Doiiaias,  2  Dowl.,  N.  S.  416. 
.';v  Ord.  LXV^III.  r.  2,  ante,  p.  203. 

(«)  R.  of  S.  0.,  Ord.  LXVIII.  r.  1 : 
Ji.  V.  Upto..  ■■:'.  Leonards,  10  Q.  B. 
827:  17  L.  \,M.C.  1.3. 

(A)  See  Carruthers  v.  Graham,  8 
Dowl.  947. 


(0  Abraham  v.  Xewton,  8  Biiii' 
274;  1  M.  &  Scott,  384  ;  1  Dowl.  L'(;?i. 
See  Jlaeiland  v.  Havilrnid,  Wl  L  J 
Prob.  144  :  /,'  v.  jKhabitantnof  lli„'i. 
dersfield,"  .■    fc  K.  7W     26L.J.,M. 
C.  169:  It.  -v   .S7,;;//,,,w,,  31  L.  J. 
M.  C.  147  ;  \,<^-u    ^  r  ,  ,^^  k;,-,.    (. 
Jteff    V.  '/' .'i',wyv,  \i  y.  .b.  D.  426;  47 
L.  J.,  M.  0.  100. 

(m)  Vond  V.  Dimes,  3  M.  &  S.  161  • 
Dowl.  730. 

(^0  Jiuvisy.  Lowndes,  7 Dowl.  101. 

(«)  Bidder  v.  Bridi/ex  (0.  A.~),  26 
Ch.  D.  1;  53L.  J.,Ch.479;  oOL.T. 
287;  32VV.  R.  443. 

(/))  Fischer  v.  Ilahn.  infm.  In 
this  case  tho  Court  also  ordered  plain- 
tiff to  give  security  for  costs.  Cii. 
Casfelh  v.  Groom,  18  Q.  B.  490.  See 
post,  p.  510,  u.  (yi). 

(y)  Moiiihi  V.  AftJti,  8  M.  i;  W. 
300 ;  9  Dowl.  812 :  Fi/nnei/  v.  Beas- 
ley,  20  L.  J.,  Q.  B.  395;  17  Q.  B. 


Order  fur  Kcnminaiion, 
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ou 


ril.ixod  whoro  n  cnno  of  nocoHsity  ^^  mudn  out  (r).    Tho  applioatii 
,u:iv  Ix'  vi'I'uhimI  if  nut  iiiiidn  within  ii  i    moniuilo  liiiio  after  i.ssi 
iiiini'ilfi).     TliiM  iiiniv  piiiticuliirlv  iijji.lit's  wIk'ii  tho  npplioation 
IH  mado  l)j'  thi)  ilof.'uaaut  (0  ;-but  it  iilao  iipplio^  whoii  it  is  made  by 

th    idiiiutit^OO- 
Tfinapplicatinn  HhouM  ho  madn  to  a  Master  at  Chambors  on  a 
mrniuons  or  under  fho  «uninions  for  dinctionH. 

'!  ho  application  whouhl  bo  supported  by  an  allldavit,  stating  that 
isjtuo  has  boon  joined  in  tho  action.     If  it  has  not  boon  joined, 
siiti.-<factory  reasons  for  tho  application  shouM  bo  stated  in  tho 
nllldavit  (r).     Tlio  nanio  (v),  and  perhaps  tho  residcncoof  thowitncsa 
Rou"ht  to  bo  oxaniinod,  (>uj,'ht  to  bo  stated.     Uiit  this  is  not  essen- 
tial U).    It  should  bo  stated  that  he  is  a  material  and  necessary 
witness  in  tho  action   for  tho  party  niakinf?  tho  api)licatini\,  and 
tlr.it  tho  party  cannot  safely  pro(^et>d  to  tiiiil  without  tho  ovidenco  "f 
thi'  witness  {a),  that  tho  latter  is  ;,'oinj,'  aliroad,  or  is  so  ill  or  intina 
that  it  is  likoly  tliat  ho  will  not  bo  able  to  attend  tho  trial,  and  a 
medical  tnan  should  in  Roneral  depose  to  tho  illnoss  or  infiruuty  {b). 
Souiutinies  it  may  bo  necessary  to  state  upon  what  facts  it  is  pro- 
lii)«-ud  to  have  the  witness  oxaminod,  but  this  is  in  fj;enoral  uniiecos- 
H,rv(p).    Thonamo  of  tho  person  before  whom  it  is  propose  d  tho 
oxaniination   shall   take   place  should  bo   stated  (r/).   or   olso   this 
siiniild  appear  on  tho  summons,  or  on  tho  hearinj,' of  tho  applica- 
tion ('■).     In  peiieral,  it  is  not  necessary  for  defendant  to  swear  to 
merits  wlien  tho  application  is  made  cm  his  part,  norneed  ho,  in 
m.acral,  swoar  that  it  is  not  made  tor  delay  (,/).     If  there  has  boon 
delay  in  makiuf,'  tho  application,  such  delay  shouhl  bo  accouiited 
for     In  some  cases  it  may  be  necessary  to  depose  to  other  facts 
besides  tho  above.    Tho  allidavit  may  in  ordinary  cases  bo  made  by 
the  solicitor  or  tho  clerk  havinj,' tho  management  of  tho  action  or  by 
the  client  accordiuf,' to  circumstances  (,v)._ 

The  ai)plication  will  not  be  granted  if  it  bo  made  for  delay  (/t),,  or 
from  some  improper  motive  [i).    The  fact  of  plaintift'  not  proceeding 


Cbap  ■  LIV. 

.Vhi  n  apnlU 
catiou  to  00 
tuado. 


To  whom. 

Affidavit  in 
Hupport  of. 


Wii    I  appli- 
cati'  11  will  not 
bo  g  untod. 


80:  CMkrbuck  v.  Jones,  0  D.  &  L. 
2.)1,  D.  0.  ^     , 

Ol  Fi/iiih'ij  V.  lieash'!/,  supra : 
llmni  V.  M-IMf,  '11  L.  J.,  C.  P.  213 ; 
10  C.  B.  iVi  :  Fischer  v.  Jlnhn,  ."5  C. 
B.,  N.  S.  m ;  32  L.  J.,  0.  P.  209, 
where  thi!  application  was  niudo  bo- 
foru  appeariuico.  FAin  v.  Wilson,  75 
L.  T.  Jour.  47.  _ 

(.«)  tiUniirt  V.  Gladstone,  7  Ch.  D. 
301;  ITL,  J.,  Ch.  151,  /•>,'/,  J. 

(0  l!ri/(lyis  V.  Fis/ui;  -l  M.  &  Scott, 
4.53:  tSuii.mcrav.Jtiiirsoii,  3. Tar.  288. 
Sou  Wctiks  V.  Faitl,  (i  Dowl.  102  :  JJe 
Jtossi  V.  Folhill,  7  Sc.  83G  :  Buthr  v. 
Jb.r,  0  0.  B.  199.  . 

(m)  I'irie  v.  Iron,  8  Bing.  143 ;  1 
Dowl.  252:  Htcmrt  v.  Gladstone, 
sujira. 

{x)  See  supra. 

(J)  Gunttr  V.  jM'Far,  1  M.  &  W 
20i :   Ntjtiun  v.  Lord  Mdhanrm: 
Bmg.  N.  C.  67. 

(z)  Nadiny.  BussM,  25  Ch.  D.  23, 


3 


25;  53L.J.,Ch.  253. 

(it)  Soo  Baddeky  v.  Gilmore,  1  M. 
&  W.  55. 

(4)  Davis  v.  Lowndes,  7  Dowl. 
101. 

((•)  Soo  Abraham  v.  Norton  or 
Newton,  8  Biug.  274 ;  1  M.  &  Scott, 
381 ;  1  Dowl.  200  :  Cow  v.  Kijnners- 
Id/,  1  D.  ic  L.  900 ;  0  M.  &  ar.  981. 

((0  .1)0,^  V.  J'.'nllips,  1  Dowl.  50. 

W  Fcaron  v.  IHiite,  5  Dowl.  713. 
And  sue  Htcinkeller  v.  Newton,  1  Sc. 
N.  R.  148. 

(/')  See  BaddeUf/  v.  Gilmore,  I 
Gale, 410;  IM.  &\V.  55:  Westmore- 
land V.  Hitgyins,  1  Dowl.,  N.  S.  800. 
Sec  Lloi/d  V.  Key,  3  Dowl.  253. 

Iq)  S'co  M'lLardii  v.  Hitchcock,  17 
L.  J.,  Ch.  250.  Where  plaintiff  is  to 
bo  examiiicil  on  his  own  behalf,  seo 
Fischer  v.  Hahit,  auto,  u.  (»•). 

{h\  LloK'd  v.  Kc'h  3  Dnwl.  253. 
(i)  Hco'  Bn/dffes  v.  Fisher,  4  M.  & 
Scott,  458:  i'irie  v.   Iron,  8  Biag. 
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Form  of 
order. 


Service  of. 


Framing  in- 
terrogatories. 


Examination  of  Witnesses  and  Parties  out  of  Court. 

p.  0-1^),  and  bo  exumiueil  rn/  voce  (l\  •   hnf  i.r  „,r  •  i  ^       ■'      ' 

witnesses  to   bo  examined    shonld    SmlK"i,„   .  "•'''  "^' 

order  (m).  But  this  is  not  oleS  f^^  tS  i  '"""^  "'  t''" 
sequent  ^order,  should  ^^tS^L^r^^:]:^^^^^- 
manner  of  the  examination  {„\  'Pi,,.  ■  •  i  ,'^'-^  i''^  'H'd  tjio 
tutes  an  ir..^^^^^  t^,  "--f--  Wver    eon.ti- 

will  sometimes  impose  terms  on  tlio  Lr  -  apXii^for  fho  J^^^ 

SiTc^rr&^tSiSX^^^S^ 

CourtC,).  nexnaycomnSndratcXncooi  hr^Sn^'/f^ 
tho  purpose  oi  being  examined,  and  aLso  thrpiXctL  b  1  ;^  '; 
any  writings  or  other  documents  whifl,  tl,n  ,.  V  w  • '^-  ^""  "^ 
rule  or  order  may  rcouiro  rT  tL  i  "^°  P'^'^y  "l^taining  th„ 
in  the  order,  as  2  IZttlC^r,  S™t  ''?''  '?  '^^^^'"■'""^ 
be  made    without  consent,  th.it    h^^^^^^^^^^ 

documents  m  his  possession  before  tlio  ex  min^^^^^^^  Lnf  li^  ^'^'!™ 
may  provide,  that,  the  witness  shaU  be  exSed  as  to  thoir'n^'" 

make  it  convenieit^or  ne  essaiv  so  to'do  C'  '*  "7  l^''''  ^''^"■^" 
be  examined  at  his  own  pS^e^S'abod     J  "oi^ffi  '°  '"'"^^'^  ^° 

nature  of  a  commission  for  the  examS:;n  of'ttiiV-Sntsf  "  "" 

tories  care  should  beVken  tU  tS°S^^^ 

to  them;  tl/ough  not  -  ^^1:^^^^^^^;^^^^^^^^^^^^ 


143 ;  1  M  &  Scott,  223 ;  1  Dowl.  252. 

K  ^'^  if  f ''^■•'  ^-  ^''""'.  6  Dowl.  402  ; 
L^"-}}^'-  Jl'^Jioxd  V.  I'o//,i//,7Sc. 
»f> :  Cinrnf/icrsy.  Gyaham.  9  Dowl 
y47  where  the  witness  was  the  sou 
ot  the  party  applying. 

(0  See  the  form,  Chit.  F.,  p.  302. 
^o^Diickett  V.  mil  laws,  1  Tvr.  50' ■ 
IC    &J.  510;    IDowi.  291:   iw; 

780        *'     ^'^'  ^'^  '  '^  ^'"^'  ^-  ^• 
,„('")   n^criitr  V.  JJ/o,w,9,  16  Cli 
100,  per  Jesse/,  M.  11..  at  p.  Kw.' 
VO^^udiH  V.  Jiassctt,   25  Ch. 


D. 


D. 


23,24;53L.  J.,Ch.253;4'JL.T: 


454  ;  32  W.  R.  70. 
anS^.l33."'^'™"-^'^-^-^5. 
Q.  B^  m  "'''"'  ""'  ^"^'^"''"'  '•^0  J^-  J-- 

('/)  Jh/to)/  V.  Z/rtyrA  ]  Galo    10'' 

;0  Oi;d    XXXVil.\.r.  7  am  120, 
post,  p.  537.  ' 

(*)  I'er  IM-e,  B.,  at  Chambers, 
who  nuulo  an  order  in  the  latter 
tenns  in  a  case  of  JJem//in  v.  l',r- 
yym-     lOth   May,    1848.     And   soo 

^  (0  ^ec  JInMihifon  v.  //,/■;/,,,•,/,  2 

L.  J.,  Q.  B.  405:   Williams  v.  Wil. 
hams,  4  M.  &  Sel.  497:  Akock  v. 


-  /"S'f'f^tmmmM 


Ms  behalf  for 
n {,' abroad  (/,), 
ittoiid  bofoi'o 
3foro  ono  of 
oso  (sec  jic't, 
cial  ca.scs  im 
atorios  ooulil 
loiio  now  ill 
0  witness  or 
lined   in   tlui 

31'  801110  Sllb- 

for  and  tlio 
3ver,  consti- 

Tho  Master 
V  the  order; 
ifoudant,  the 
coTored  into 

witness  for 
11  by  him  of 
Jtaining  tli(! 

bo  siiecified 
srder  cannot 
lall  jirodiico 
it  the  order 
3  their  con- 
;y  refuses  or 
other  cause 

directed  to 

The  order 
Itself  in  tlio 
ess. 

voce  one,  in- 
siuterroga- 
ading  ones, 
oy  and  tlio 
larty  object 
It  is  the 


'.  rr.  1  aij(l  5, 

fw, '20L.  J., 

Giilc,  IOl'. 
■•  7  imd  I'O, 

:  Chambers, 
1  the  latter 
'//in  V.  I'tr- 

•  And  SCO 
Pnwl.  6;] I, 

/)'( iiiiinl,  2 
U'/ii/iitun;  it 
ms  V.  Wil- 

•  A/cock  V. 


witness. 
Subpoena. 


Comj)tUiii(f  Witnesses  to  attend,  Ac.  537 

practice  to  got  the  interrogatories  signed  by  connscl.  They  must  Chap.  LIV. 
bo  iiigrosscd  and  a  coi^y  of  thoin  served  on  the  ojiposito  solicitor 
or  af'ont.  The  latter  nuiy  also  draw  np  interrogatories  by  way  of 
cross-examination.  If  he  does,  they  should  bo  di'awn  up,  ingrossed 
and  signed  by  counsel.  It  seems  not  to  bo  necessary  to  deliver  a 
copy  of  these  cross  interrogatories  to  the  opposite  party  («). 

Compelling  Witness  to  attend  and  answer  Questions,'] — By  7?.  of  S.  Compelling 
C,  Ord.  XXX  VI 1.  r.  20,  "  Any  party  in  any  canso  or  matter  may  attendance  of 
by  suhpwna  ad  testificandum  or  dttres  iecnni  require  tho  attendance 
of  any  witness  before  an  otiieer  of  tho  Court,  or  other  person  ap- 
pointed to  take  tho  examination,  for  the  puri)oso  of  itsing  his 
evidence  upon  any  proceeding  in  tho  cause  or  matter  in  like  manner 
as  such  witness  would  be  bound  to  attend  and  be  examined  at  tho 
hcariu"'  or  trial ;  and  any  party  or  witness  having  made  an  alli- 
davit  to  bo  used  or  which  shall  be  used  on  any  iiroccediug  in  tho 
cause  or  matter  shall  be  bound  on  being  served  with  such  sulqjuina 
to  attend  before  such  oflicer  or  person  for  cross-examination." 

"Under  this  rule  a  snhpcena  may  be  issued  requiring  tho  attendanco 
of  the  witness  before  tho  examiner  (x).  A  witness  is  not  bound  to 
attend  unless  ho  is  served  with  a  snhjxena  (?/). 

l}y  11.  of  S.  C,  Ord.  XXXVII.  r.  13,  "  If  any  person  duly  sum- 
moned by  suhpcena  to  attend  for  examination  shall  refuse  to  attend,  attend,  &c. 
or  if,  having  attended,  he  shall  refuse  to  bo  sworn  or  to  answer  any 
lawful  question,  a  certificate  of  such  refusal,  signed  by  the  ex- 
aminer, shall  bo  filed  at  the  Central  Ollice,  and  thereupon  tho 
party  requiring  the  attendanco  of  tho  -witness  may  apply  to  tho 
Court  or  a  Judge  ra;w/'<e  or  on  notice  for  an  order  directing  tho 
witness  to  attend,  or  to  bo  sworn,  or  to  answer  any  question,  as 
the  case  may  be  (z)." 

Bv  r.  7,  "  Tho  Court  or  a  Judge  may  in  any  cause  or  matter  at  Production  of 
any  "stage  of  tho  proceedings  order  the  attendanco  of  any  person  documents, 
for  the  purpose  oi  producing  any  writings  or  other  documents  named 
in  the  order  which  the  Court  or  judge  may  think  lit  to  bo  i^roduced  : 
provided  that  no  person  shall  bo  compelled  to  jiroduco  under  any 
such  order  any  writing  or  other  document  which  he  could  not  bo 
compelled  to  produce  at  the  hearing  or  trial." 

The  object  of  this  rule  appears  to  be  to  give  power  to  summon  a 
person  to  produce  a  document  upon  tho  hearing  of  any  particular 
application  and  the  order  will  only  bo  made  for  that  purpose  ('/). 

By  r.  8,  "Any  person  wilfully  disobeying  any  order  requiring  Disobedience. 
his  attendance  for  the  purpose  of  being  examined  or  producing  any 
document  shall  bo  deemed  guilty  of  contempt  of  Court,  and  may 
bo  dealt  with  accordingly." 

By  r.  9,  "  Any  person  required  to  attend  for  tho  purpose  of  being 


;■       ■  \"i 

1 

1 

\ 

If 


f  j 


Refusal  to 


Conduct 
money. 


Jtoi/al  Exchange  Assurance  Co.,  13 
Q.'B.  292  ;  18  L.  J.,  Q.  B.  121.  Sco 
Unudl^.  Nairnc,  13  Q.  B.  2G. 

(h)  Norton  v.  F.dge/cn,  Ex.,  19th 
Nov.  1H44  :  For.stcrv.  J-'orster,  Juno, 
1804,  Sir  J.  JI'i/</e,  Prob.  Court. 

U)  Juii/iiwxil  y.  Tapsoii  (C.  A.),  22 
Ch.  D.  430 ;  48  L.  T.  C03  ;  31  W.  K. 
394. 


(v)  iStunrt  V.  The  lUdkis  Co., 
53  L.  J.,  Ch.  791 ;  50  L.  T.  479;  32 
W.  li.  670. 

(;)  Soo  r.  15,  post,  p.  538. 

(a)  Centra/  News  Co.  v.  Eastern 
Ti/e,iraph  Co.,  W.  N.  1884,  23, 
Maihrw,  J.,  at  Ch!lliibi,-rn  ;  allhlilfd 
iu  Div.  C,  53  L.  J.,  Q.  B.  23G  ;  50 
L.  T.  236 ;  32  W.  E.  493. 
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Examination  of  Witnesses  and  I'artits  out  of  Court. 

cxamiuod  or  of  producing  any  document,  shall  bo  entitled  to  tho 
like  conduct  money  and  i)aymont  for  expenses  and  loss  of  time  as 
upon  attendance  at  a  trial  in  Court." 

By  r.  14,  "  If  any  witness  shall  object  to  any  question  wliich 
may  bo  put  to  him  before  an  examiner,  the  question  so  put,  and 
tlie  objection  of  the  witness  thereto,  shall  bo  takim  down  by  tlio 
examiner,  and  transmitted  by  him  to  the  Central  Oflico  to  be'tliero 
fded,  and  thi>  validity  of  tho  objection  shall  Ije  decided  by  the  Court 
or  a  Judgo." 

^  By  r.  15,  "In  any  case  under  tho  two  last  preceding  rules,  llio 
Court  or  a  Judge  shall  have  power  to  order  the  witness  to  pay  any 
costs  occasioned  by  his  refusal  or  objection." 

By  1  W.  4,  c.  22,  s.  G  («),  "It  shall  bo  lawful  for  any  sheriff,  gai.l.r 
or_  other  oflicer,  having  tho  custody  of  any  prisimor,  to  tiiko  such 
prisoner  for  examination  under  the'autliority  of  tliis  Act,  by  viitiio 
of  a  writ  of  luibens^  corpus  to  be  issued  for  that  purpose,  which  wiit 
sliall  and  may  bo  issued  by  any  Court  or  Judge  under  sucli  circum- 
stances and  in  such  manner  as  such  Court  or  Judge  may  now  by 
law  issue  the  writ  commonly  called  a  writ  of  Imbeus  corpus  vd 
testificandum,^' 

Appointment  for  Examination.'] — Take  the  order  to  the  j'frsdii 
apjiuiuted  to  tulic  the  examination  ami  yet  an  appointment  of  tin-  time 
and  place  of  attendance  for  the  luiiness  to  be  examined,  and  sercc  it 
with  a  copy  of  the  order,  on  the  witness.  Serve  a  copy  or  iwticr  I'f 
such  (ippointinent  on  the  opposite  solicitor.  Tlie  witness's  condix't 
money  and  expenses  must  be  paid  or  tendered  to  him  on  the  service 
of  the  appointment  (6).  Take  the  tvitness,  or  yet  him  to  attend  at  the 
time  and  place  appointed, 

_  If  it  bo  sought  to  give  evidence  of  any  document  in  tho  posses- 
sion of  the  opposite  party,  he  must  bo  served  with  a  notice  to 
in'oduce  it,  as  in  other  cases  (c). 

Byi(.  of  H.  v.,  Ord.  XXXVII.  r,  10,  "Where  any  witness  or 
person  is  ordered  to  be  examined  before  any  oHicer  of  the  Court,  or 
before  any  person  appointed  for  the  ])urpose,  the  person  taking  tlio 
examination  shall  bo  furnished  by  tho  party  on  whoso  ajiplication 
the  order  was  made  with  a  copy  of  tho  writ  and  pleadings,  if  uny, 
or  with  a  copy  of  _  the  documents  necessary  to  inform  tho  i)er,-<'iil 
taking  tho  examination  of  tho  questions  at  issue  between  tho 
parties." 

The  Examijmtion,]— By  It,  of  S,  C,  Ord,  XXXVII,  r.  11,  "Tho 
examination  shall  take  place  in  the  presence  of  tho  parties,  tlair 
coinisol,  solicitors,  or  agents,  and  tho  witnesses  shall  be  subject  to 
cross-examination  and  re-examination." 

By  r.  19,  "Any  ollicer  of  the  Court,  or  other  person  directed  to 
take  tho  examination  of  any  witness  or  person,  may  administer 
oaths." 

By  r.  22,  "The  practice  with  reference  to  the  examination, 
cross-examination,  and  ro-oxamiuation  of  witnesses  at  a  trial  shidl 
extend  and  bo  applicable  to  evidence  taken  in  any  cause  or  matter 
at  any  stage." 


(")  Not  repeiikd.     See,  as  to  the 
habeas  corp.  ad  test.,  post,  p.  507. 
(A)  See  r.  9,  supra ;  and  post,  p.  562. 


((■)  Cunliffc  V.  Whitehead,  3  Uowl. 
034;  ante,  p.  530,  n.  («). 
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Tlvr  23  "  Tho  practice  of  tlio  Court  with  respect  to  ovidonco  at     Chap.  LIV. 
n  trial  'when  applie.l  to  cvidenco  to  be  taken  boforo  an  ofRcer  of 
tho  Court  or  other  person  in  any  cause  or  matter  alter  tho  hearing 
,r  trial,  shall  bo  subject  to  any  special  directions  which  may  bo 

^'¥hCTO  S'no  ni'o  as  to  tho  order  in  which  witnesses  aro_  to  bo 
examined,  but  tho  examiner  may  oxerciso  his  discretion  in  tho 

'"lfv?i">   "  Tho  dnpositions  taken  before  an  ofTieer  of  tho  Court,  Depositions. 

or  before  any  other  p(3Vson  appohited  to  tako  tho  examination,  shall 

he  taken  d.fwn  in  w-riting  by  or  in  tho  presence  of  the  examiner, 

^ot  ordinarily  by  question  and  answer,  but  so  as  to  represent  as 

vonrlv  as  may  bo  tho  statement  of  tho  witness,  and  when  eomploted 

.hall  be  read  over  to  tho  witness  and  signed  by  him  in  the  rro^,^»«o 

„f  the  parties,  or  such  of  th.3ni  as  may  think  iit  to  attend.     It  tho 

witness  shall  refuse  to  sign  tho  depositions,  tho  oxammer  shall  sign 

+ho  saino.     The  examiner  may  put  down  any  particular  question  or 

.i„swcr  if  there  should  appear  any  special  reason  tor  doing  so,  ami 

iim  put  any  question  to  tho  witness  as  to  tho  meaning  ot  any 

aSvir,  or  as  to  any  matter  arising  in  the  course  ot  the  ex-ami- 

;'!    on  '    Any  questions  which  may  be  objectcnl  to  sha     bo  taken 

down  by  the  examiner  in  tho  depositions,  and  ho  shall  state  his 

Son  thereon  to  tho  counsel,  solicitors,  or  parties,  and  shall  refer 

fJiS  statement  in  tho  depositions,  but  ho  shall  not  liave^  power 

tn  decide  upon  the  materiality  or  relevancy  ot  an.v  question. 

1  vrl7  ''The  person  taking  tho  examination  of  a  Witness  Special  report, 
under  these' rules  may.  and  if  need  bo  shall,  make  a  special  report 
o  he  Court  touching  such  examination  and  the  conductor  absenco 
of  ny  witness  or  other  person  thereon,  and  the  Court  or  a  Judge 
may  direct  such  proceedings  and  make  such  order  as  upon  tho 
report  they  or  he  may  think  just. ' 

TriUna  <fcc  Denositions.l-By  H.  of  S.  C,  Ord.  XXXVIL  r.  16    Filing  &c. 
..  (vS  the  examination  of  any  witness  before  any  examiner  shall  clopositions. 
hav-e  been  concluded,  the  original  depositions,  authenticated  by  tho 
signature  of  tho  examiner,  shall  be  transmitted  by  him  to  tho 

Central  Oflico,  and  there  filed."  _         ,        .^-        .        -i 

Mv  Ord  LXVI  r.  5,  "  Where  any  written  deposition  of  a  witness  Pnnting 
has  been  "filed,  such  deposition  shall  bo  printed,  unless  otherwise  depositions. 

'''iW^r  "g  "Tho  rules  of  Court  as  to  printing  depositions  and  affi- 
davits "to 'bo  used  on  a  trial  shall  not  apply  to  depositions  and 
athdavits  which  have  previously  been  used  upon  any  proceeding 
without  having  been  printed." 

Notice  of  TvteMon  to  me  I)cpositiom.-]-T^y  Ord.  XXXVTLr.  24,  Notkoof  in- 
"No  affidavit  or  deposition  filed  or  made  beforo  issue  joined  in  any    « t^°2;^°^^«° 
cause  or  matter  shall  without  special  leave  of  the  Court  or  a  Judge  SSe 
bo  received  at  tho  hearing  or  trial  thereof,  unless  within  one  month  ^^^^  ^^^^^^_ 
after  issue  joined,  or  within  such  longer  tiino  as  may  bo  allowed  by 
special  leave  of  the  Court  or  a  Judge,  notice  in  writing  shall  have 


>IH: 


(e)  Stuart  v. 
W.  R.  676. 


The  Balkis  Co.,  63  L.   J.,  Oh.  791;  50  L.  T.  479;    32 
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Examination  of  Wilneasca  and  Parties  out  of  Court. 

beoa  given  by  the  party  intending  to  use  the  same  to  the  opposito 
party  of  lus  intention  iu  that  behalf."  "I'posito 

Use  of  Depositions  at  the  Trial.']— Hy  Orel  XXXVIT  r   18   "  F  • 
copt  where  by  this  Order  otherwise  provided,  or  directed ' by  tho 
Court  or  a  Judge,  no  deposition  shall  bo  given  in  evidence  lit  tin 
hearing  or  trial  of  the  cause  or  matter  without  the  consent  of  tlm 
party  against  whom  tho  same  may  be  offered,  unless  tho  Court  („■ 
Judge  IS  satisfaed  that  the  deponent  is  dead,  or  bevond  the  imi 
diction  of  the  Court,  or  unable  from  sickness  or  other  infinnitv  to 
attend  tho  hearing  or  trial,  in  any  of  which  cases  tho  depositi,,, 
certiied  under  the  hand  of  tho  person  taking  tho  examination  ^h   I 
boadmissibe  in  evidence  saving  all  just  exceptions  without  piou 
ol  the  signature  to  such  certificate."  ^ 

To  provo  the  illness  of  the  witness  at  the  trial  it  is  better,  if  p„s 
sible,  to  call  a  medical  man,  or  some  competent  witness  who  cui 
depose  to  the  state  of  his  health.     In  some  cases  an  affidavit  m'  v 
bo  sulhcieut  but  it  is  safest  to  produce  a  witness  who  may  bo  c>'oss 
examined  ((ij.  ''    ''^'^»- 

Where  it  is  alleged  that  tho  examined  witness  is  abroad,  evidcnon 
must  bo  given  to  satisfy  tho  Judge  that  tho  witness  is  actually  out 
of  the  jurisdiction  of  the  Court  at  tho  time  of  tho  trial.     -What  i 
sufhcient  evidence  for  this  purpose  depends  on  circumstances     It 
IS  iisual  to  prove  that  defendant  was  at  a  certain  time  on  Innr, 
a  ship  bound  lor  a  place  abroad,  and  to  produce  and  prove  his 
handwriting  to  a  letter  datedfrom  such  place  or  some^Ndiero  do 
abroad  (e).     The  fact  of  the  witness  being  abroad  should  bo  slio^;! 
by  some  one  who  can  speak  to  it  of  his  own  knowledge  (  f)  ■  stato 
mcnts  in  the  depositions  that  the  witness  is  going  abroad,  or  proof 
of  inquiries  made  at  tho  residence  of  the  witness,  and  of  ansVe  s 
given,  IS  not  sufficient  to  provo  it(^).     The  order  directin-  tl.o 
examination  generally  provides  that  an  affidavit  made  by  th."s„li 
citor  tor  the  party  on  whoso  behalf  the  witness  is  to  be  exaininod 
of  his  (the  sohcitor's)  belief  that  tho  witness  is  beyond  tho  iuri 
diction  ot  the  Court,  shall  be  sufficient  evidence  on  the  trial  of  his 
being  so. 

The  interrogatories,  depositions,  &c.,  when  filed,  become  a  rofonl 
of  the  Court,  and  may  bo  proved  by  an  examined  copy,  or  an  ollico 
copy  tho  same  as  any  other  record  (//).  A  commission  ^as  sent  l,v 
post  to  commissioners  at  Newfoundland,  in  the  beginning  of  Lsp) 
At  the  end  of  May,  184G,  a  sealed  packet  was  left  at  the  ilaskT's 
othce  by  a  person  not  known:  it  contained  tho  commission  tlio 
return  to  it,  and  tho  examinations  of  tho  witnesses  signed  bv  tlio 
persons  named  as  commissioners,  who  were  proved  to  havo'bewi 
living  at  bt.  John  s,  Newfoundland,  Mhere  the  return  puri)ortod  to 
have  been  made,  seven  years  before  the  alleged  return,  and  tlnvo 
months  after  it.  Iho  return  and  examinations  were  produ.o.l  iu 
the  same  state  as  when  left  at  tho  Master's  office,  and  bore  no  luaik 


(rf)  SeeDK/ceofBt'ditfortv.  Craw- 
shall,  L.  R.,  1  O.  P.  GOy,  and  Knifjht 
V.  (.'(Ditjihill  (ib.  cit.),  comni  J'o/ioc/:, 
C.  B.,  who  adniittoil  lui  affldiivit. 
^  (<■)  t<ee  /  (tnciiit  v.  Iniic/i,  2  C.  & 
K.  1008.    Sec  Ccirriithcrsv.  Grnh<iw, 


Car.  &  M.  5. 
(/)  Itobinson  v.  Markis,  2  M.  &  R. 

(y)   Prnrtor  v.  L  inson,  7  Car.  &  P. 

(/()  Uifiiciiii  V.  Srotf,  1  Camp.  ino. 


C'VlSiinW* 


Use  of  Dejmitiuns  at  the  Trial. 

of  alteration:  it  was  hoU,  that  there  was  Hufiiciont  proof  of  tho 
?etu  .1  without  further  evidcnco,  to  .how  that  the  examinations 
Sro  iA  tho  same  state  as  when  sent  forth  hy  tho  commissioners  (0- 
It  was  also  presumed  in  this  case  that  the  witnesses  wore  oxaminoa 
nmrt  as  was  directed  by  tho  commission.  i  n    i     • 

Ve  have  noticed  and  shall  notice  several  en  ses  where  defects  in 
the  nroceedings  will  render  examinations  taken  under  an  order  or 
0  n    Sion  inadmissible  (/,•).     Where  the  commission  directed  tho 
lepoUions  to  bo  returned,  but,  instead  of  thcni,  certihcd  cop  es 
So  so,  it  was  considered  that  they  were  inadmissible  (/)•     But 
whore  the  commission  has  been  issued  irreoiilarly,  or  the  examina- 
tion was  against  good  faith,  it  seems  the  Judge  must  receive  the 
So^i  ionsat  Nih'rins,  if  there  was  due  notice  of  the  examination 
7the  other  side,  though  the  Court  may,  under  sudi  circumstances, 
set  aside  the  verdict,  and  grant  a  new  commission  (-O-     It  the  i  lo- 
eo(hi  -s  are  irregularlv  conducted  without  anv  notice  to  plamtitf 
0  enable  him,  Ci  ho  pleases,  to  put  cross-u  terrogatones    such 
irri'ularity  is  a  good  objection  to  tho  admissibility  of  tho  doposi- 

'"S\n'ge^S!ll;'^^  depositions  are  taken  with  autliority  the  Judge 
cnZi  rehise  to  receive  thein;  any  irregularity  m  the  modo  ot 
taking  them  should  bo  taken  advantage  of  by  a  substantive  appli- 
cation to  suppress  them  (o).  n  1  -u  I.  f  \ 
The  depositions  may,  it  seems,  be  road  by  either  party  (;0- 
The  wholo  of  the  answers,  both  to  tho  interrogatories  and  cross- 
iuterrogatories,  must  be  read  as  part  of  the  party  s  case  who  is 
desirous  of  making  use  of  any  of  them  (7). 

bicctionablo  questions  or  depositions,  or  any  pait  ^^-l  of  an 
obiecionable  question  or  deposition,  maybe  ^^''.'lii^l^Vi"™  ^ho 
£vo  the  trial ;  but  not  so  by  the  party  who  pu  them,(.).  Wh«-o 
a  Stness,  who  had  been  examined  on  interrogatories  ma  fore  g 
country,  stated  in  one  of  his  answers  the  contents  ot  a  letter  which 
«t  produced  :  it  was  held,  on  the  tna  of  the  ^^f^J^^J^^^;}' 
that  so  much  of  the  answer  as  related  to  the  contents  ot  the  letter 
l^s  not  receivable  in  evidence,  although  it  was  argued,  m  support 
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(0  SI111.1  V.  Ifemhrson  11  Q.  B. 
101;').  It  has  been  deemed  advisable 
to  insert  here  cases  decided  as  to  the 
admissibility  of  examinations  taken 
abroiul. 

(/,)  See  infra.  -   »    r   -. 

(/■)  CUiii  V.  Slephcnuon,  1  A.  ic  i^. 
18.)  •  2  N'.  &  P.  189.  And  see  Al^iOis 
y.l\iliiier,iB    &  Aid.  377. 

Im)  t;teinkctlcr  v.  ^cu^tnll,  1  fee. 
X.  U.  148;  8  Dowl.  579;  9  Car.  &  P. 
;il3  •  but  tho  reports  vary  from  each 

'  in) '  See  Scott  v.  Van  Sandau,  8  Jur. 
nil  Q.  B.,  25th  June,  1844  :  U  lu/te 
V.  llalktl,  28  L.  J.,  Ex.  208,  where 
the  irregularity  was  held  to  be 
waived.  ,   , 

(0)  Gnll  V.  General  Tmi  Screw 
Collivr  Co.,  L.  K.,  1  C.  P.  COl;  3:) 


L.  J.,  C.  P.  321.    See  also  7/^o(/(7«  v. 

Toii,  30  L.  J.,  Q.  B.  205. 
(p)  Froctor  v.  Lainaon,  7  Car.  & 

P.  029. 

(n)  Temperki)  v.  Scott,  5  Car.  & 

P.  341 :   M'hcekr  v.  Atkins,  5  Esp. 

240.    Sec  Stephens  v.  Foster,  0  Car. 

&  P.  280.  where  it  was  held  that  a 

document  proved  on  cross-ex  >,muia- 

tion  was  not  to  be  road  as  pari,  of  the 
cross-examination. 

(r)  Seo  Small  v.  Nairne,  13  Q.  B. 
840 

(.s)  Hutchinson  v.  Bernard,  2  M. 
&  It.  1:  Taftun  v.  Whitmore,'d  L.  J., 
Q.  B.  405.  See  Williams  v.  Wil- 
liams, 4  M.  &  S.  497 :  Alcoek  v.  lloyal 
Kvcha,„/c  A,<->.  Co.,  13  Q.  B,  292:  18 
L.  J.,  Q.  B.  121  :  Lamley  v.  6>',  23 
L.  .T.,(i.  B.  112. 
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Costs  of  pro- 
ceedings. 


Mode  of 
taking  evi- 
dence subse- 
quently to 
trial. 


Uxamination  of  Wiineaaea  and  Parties  out  of  Cvurt. 

of  its  admissibility,  that  thcro  wore  no  moans,  as  the  witness  was 
out  of  tlio  jurisdiction  of  tho  English  Courts,  of  compclliTi<'  tho 
production  of  tholettor  (<).  i        o  mc 

Costs  of  Proceedinga.l—Tiy  It.  of  S.  C,  (ML  LXV.  r.  1  (poit 
Ch.  LX  VII.),  the  costs  aro  in  tho  discretion  of  tho  Master.  The  Slat 
I  W.  4,  c.  22,  s.  9,  provided  that  in  tho  absence  of  a  special  rud-r 
they  should  bo  costs  in  tho  cause.  This  section  is  repealed  by 
42  ii'  43  V.  c.  59,  sc/icd.  j,t.  \  ;  but  the  usual  practice,  in  \\l 
absence  of  si)ocial  circumstances,  is  to  make  them  costs  in  the 
cause  (m). 

As  a  general  rule,  the  costs  of  examining  a  witness  under  these 
rules  will  not  be  allowed  when  the  depositions  have  not  been  us«l 
at  the  trial  (x) ;  but  they  maybe  allowed  oven  in  tho  case  of  n  imilv 
to  the  action  whore  the  costs  were  reasonably  incurred  (y).  "Whciv 
a  witness  was  so  old  and  infirm  that  it  was  a  prudent  coiirso  to  tiiko 
his  examination  lost  ho  should  die  before  the  trial,  but  ho  did  niwwi 
the  trial  and  was  not  called,  tho  Court  of  Common  Pleas  refused  a 
rule  to  review  tho  taxation  of  a  Master,  who  had  allowed  tho  co<ts 
of  the  examination  r.s  well  as  the  costs  of  the  attendance  of  tlio 
witness  at  tlie  trial  (z), 

Seeposi,  p.  552,  decision!,  under  the  rules  when  witnesse;^  uro 
examined  abroad  under  a  commission. 

Mode  oftal-ing  Evidence  suhsequeuti//  to  Trial]— By  Ord.  XXX  VI I 
r.  21,  "  Evidence  taken  subsequently  to  the  hearing  or  trial  of  am' 
cause  or  matter  shall  bo  taken  as  nearly  as  may  bo  in  tho  saiiio 
manner  as  evidence  taken  at  or  with  a  view  to  a  trial." 


Examination 
■before  exa- 
miner of  tho 
Court. 


Sect.  2.  Examination  before  Examiner  of  the  Court. 

Rules  of  Court  were  published  in  February,  1884,  providing'  for 
the  appointment  of  examiners  of  the  Court,  boforo  whom  exami- 
nations of  witnesses  may  bo  taken.  These  rules  aro  in  continuation 
of  Ord.  XXX  VII.,  and  aro  numbered  from  39  to  50.  Some  of  them 
were  amended  by  tho  Ii.  of  S.  C,  October,  1884. 

Examination  before  Examiner  of  the  Court.]— By  Ord.  XXXVIf. 
r.  39,  "Tho  examination  of  any  witness  or  person  ordered' to  bo 
taken  under  Rules  1  and  5  of  this  Order  shall,   in  any  cau><o  or 


(0  Steinkeller  v.  Xcwtoii,  9  Car. 
&  i*.  313 ;  but  differently  reported  in 
2  M.  &  E.  372.  But  this  decision  bus 
been  qualified  by  Boyh^  v.  U'isema)!, 
11  Ex.  3G0;  24  L.  J.,  Ex.  160  ;  from 
which  case  it  seems  that  secondary 
evidence  is  receivable  of  tho  contents 
of  a  piivate  document  in  tho  posses- 
sion of  a  pei-son  out  of  tho  jurisdic- 
tion, and  who  refuses  to  produce  it. 
But  it  was  held  in  this  case  that  a 
mere  demand  of  the  document  made 
by  a  stranger,  who  does  not  even 
disclose  his  object  in  making  it,  is 
insufficient  to  render  such  evidence 
admissible.    It  seems  that  a  party 


may  give  secondary  evidence  of  a 
private  document  wliich  is  out  of 
the  jurisdiction,  if  lie  has  ustd  all 
reasonable  efforts  to  procure  its  pro- 
duction. 

(«)  Soo  Triiice  v.  Sanw,  4  Dowl.  5: 
Cldi/  V.  tStrp/iensoii,  3  Ad.  &  El.  807, 

(jc)  ItuUeif  v.  Suttuii,  1  H.  k  C. 
741;  32  L.  J.,  Ex.  122:  Curl,„:i  v. 
Robertson,  7  M.  &  G.  o2u ;  2  D.  &  L. 
307. 

(y)  Belaroqiic  v.  Oxcuholme,  W.  Is. 
1883,  227. 

{z)  Duke  of  Biaitfort  v.  Earl  nf 
Ashbnrnham,  13  C'  B.,  N.  S.  898  ; 
32L.  J.,C.  P.  97. 


■^-^i*f^'t$  mftm^iiam^  <wipwwiii|jiwi 


'iiholme,  W.  X. 


Examination  he/orc  Enm iner  of  the  Court. 
ntfnr  \n  Hio  Chancory  Divimoii,  unless  Iho  Court  or  a  Ju-^go  shall     Chap.  LIV. 

so  direct,  bo  takcu  before  ono  of  sucli  oxammcrs. 

Sail  be  at  auy  time  removable  by  the  same  authority. 

Dlstrilution  of  Emminailons.y-Byr.4X,  7^^°Xb?SSted  SISSs"* 

^°^:^^rr^sr?£s^ideJi:tt£^^'^  — -^- 

among  them  V\ 'f  ^'i^iV'f  •.  nbsonce  bv  the  second  clerk,  and  in 

S  dutv  to  keep  a  record  thereof  ^.'ith  proper  mdexcs  an^f;tc^. 
1?v  r  43   -The  party  prosecuting  the  order  or  Ins  solicitm^  shall 

add  at  tho  ^^^.V^ 'j^^°' /'•,"'„,,tation  beforo  ^vllom  the  examination 
exanuner  of  tho  C^it  .^^JJ^ahon  b^^^^      ^^^^  ^^^^^  ^^^        ^^ 

■vvith  the  examination 
rS  sh^orter  time  (if  any)  as  imiy  bo  mentionea  m  the  order. 
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i 
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■ 

consent  in  -writing  of  all  parties, 


iW 


{a)  As  amcuded  by  R.  of  S.  C,  October,  1884,  r.  7. 


Patit  VI. 

Depositions. 


Inability  of 
examiner  to 
take  examina- 
tion. 


Transfer. 


The  examina- 
tion. 


Fees. 


Examination  of  Witnesses  and  Parties  out  of  Court. 

witnesses  or  persona  in  addition  to  tlioso  named  or  provided  for  ;,, 
-  the  order,  and  shall  annex  such  consent  to  the  original  dopositious.'' 

neposJtions.l~.-liy  r.  47  (i),  "Upon  the  completion  of  an  eKami- 
nation  taken  betoro  an  examnier  of  the  Court,  ho  shall  indorse  tlio 
origiiiiil  depositions  with  a  note,  authenticated  by  his  si"nituiv> 
cortilying  the  number  of  hours  or  days  (as  tho  case  may  be")  exelu' 
sively  employed  thereupon,  and  tho  fees  received  in  respect  there(jf.'' 

Inahility  of  E.nnniiar  to  take  J'Jxaminatiun.l— By  r.  -i^'.r)    •'T,, 
case  any  oxaminorof  tho  Court,  before  who:-  according  to  thc'ioti 
tion  any  examination  is  to  bo  taken,  shall  be  engaged  as  comi-,,.]  hi 
the  cause  or  matter  to  which  such  examination  relates,  or  slmll  iv,,,,. 
Illness  or  from  any  other  cause  be  unable  or  decline  to  takr  sic k 
examination,  the  same  sliall  be  assigned  by  tho  clerk  in  llulcii 
mentioned  to  another  examiner  of  tho  Court  according  to  the  i(,t  i 
tion  aforesaid :  provided  that  it  shall  bo  tho  duty  of  any  examinev 
bolore  whom  any  examination  is  pending  to  decline  an'v  other  ex 
ammation  in  any  case  where  tho  accej)tanco  thereof  is  likelv  "to 
bofor'^  h^^'^"  °^  "^'^'^^^^''"i'^'i*^'^  ill  ^'^^  taking  of  any  examina"tion 

Tramfer^-By  r  49,  "  The  Court  or  a  Judge  may,  if  tliey  or  ho 
tliink  fat,  direct  or  transfer  an  examination  to  any  one  in  narticulir 
of  the  e.xaminer3  of  tho  Court."  I'^'ui-uiar 

Tlie  Examination.]— Tho  examination  before  tho  examiner  of  tho 
Court  is  conducted  in  exactly  tho  same  manner  as  that  before  a 
special  examiner.     See  ante,  pp.  538  et  seq. 


£   s.  d. 


0 
(i 

0  10    G 


Fees.2~l .  For  overy  examination  before  an  examiner  of 
tho  Court  within  three  miles  from  the  principal 
entrance  of  tho  Eoyal  Courts  of  Justice  ((0  .     .     .     i 

2.  For  the  examiner's  clerk !     !     0 

3.  For  each  hour,  or  part  of  an  hour,  occupied  in  siicli 

^examination  beyond  two  hours 

4.  For  the  examiner's  clerk,  where  such  examination 

occupies  more  than  three  hours  (in  addition  to  fee 
_No.  2),  per  day 0    "    G 

5.  For  every  examination  before  an  examiner  of  the 

Court  elsewhere  than  within  three  miles  from  the 
pnncipal  entrance  of  the  Eoyal  Courts  of  Justice  ((0    o    o    0 
G.  ior  every  day  of  six  hours,  or  part  of  a  day,  occu- 
pied in  such  examination  bej-oud  tho  first  day  ..550 

The  party  prosecuting  tho  order,  or  his  solicitor,  shall  also  pay 
all  reasonable  travelling  and  other  expenses,  including  charges  for 
the  room  (other  than  the  examiner's  chambers)  where  tho  cxami- 
nation  is  taken. 

N.B.— The  fees  Nos.  1,  2  and  5  (as  tho  case  may  be)  shall  be 
paid  by  tho  party  prosecuting  the  order,  or  his  soHcitor,  on 


{■'))  Ar  nmondefl  by  E.  of  S.  C, 
October,  1884,  r.  8,  which  annuls  the 
last  paragraph  of  the  original  rule. 


(<-)  Id.  r.  U. 

(rf)  As  altered  by  the  E.  of  S.  C, 
October,  I88J,  r.  10.  ' 


nirt, 

)viJo(l  for  ill 
loi)o,siti(jn,s."' 

E  ill  cxauu- 
l  indorsu  tlio 
H  signatuvo, 
y  bo)  uxchi- 
3ct  tlioruuf." 

to  tlw  rota- 
s  counsel  ill 
!■  ■sliull  I'roiu 
;o  tuku  such 
ill  Itiilc  41 
to  the  riitu- 
y  oxuuiiia.i' 
-y  (Jthor  ox- 
is  likely  to 
xaminution 


'  they  or  ho 
1  pai'ticular 


liner  of  tho 
at  bot'oro  a 
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1  also  pay 
;hargos  for 
;lie  exaini- 

0  shall  bo 
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obtaining  the  examiner's  note  of  time  and  place  for  the  exami-     Chap.  LIV. 

nation.    Tho  foes  Nos.  3,  4  and  G  (as  tho  case  may  be),  shall  

be  paid  so  soon  as  tho  examination  has  been  concluded,  to- 
gether with  any  travelling  or  other  expenses  as  above  men- 
tioned. 
By  Ord.  XXXVII.  r.  50  {R,  of  S.  C,  Odoler,  1884,  r.  10),  "Tho  -Order for 
Court  or  a  Judge  may,  on  the  application  of  an  examiner,  order  payment  of. 
tho  payment  to  him  by  tho  party  prosecuting  tho  order  of  the  fees 
and  expenses  payable  to  him  on  account  of  any  examination,  but 
without  prejudice  to  any  question  ou  tho  taxation  of  costs  as  to 
the  party  by  whom  the  costs  of  such  examination  ahoixld  eventually 
bo  borne." 

Sect.  3.  Examination  of  Witneaea  or  Parties  out  of  the 
Jurisdiction  on  Commission  (e). 

The  niles  as  to  examination  of  witnesses  before  a  special  examiner 
apply  to  witnesses  out  of  the  jurisdiction,  and  in  many  cases  it  is 
mere  convenient  to  have  such  an  examination  than  one  on  com- 
mission (e). 

Power  to  order,  in  what  Cases."] — TJnder^.  of  8.  C,  Ord.  XXXVIl.  Commission 
rr.  1  and  5,  a  Master  may  order  a  commission  to  issue  for  tho  ^^^  i^^"®  *.? 
examination  of  witnessv.s  on  oath  at  any  place  or  places  out  of  the  nesses'o^utof" 
jurisdiction  of  the  Court  by  interrogatories  or  otherwise  (/).    See  the  jurisdic- 
the  rules  ante,  p.  533.  tiou. 

It  is  in  the  discretion  of  the  Master  or  Judge  to  grant  this  order,  when  order 
and  they  will  do  so  only  whore  it  appears,  from  tho  affidavits  in  will  bo  made 
support  of  the  application,  to  be  conducive  to  tho  duo  administra-  for  such  pur- 
tion  of  justice  ((/).    This  discretion,  however,  is  subject  to  review  P°^®* 
by  the  Court  of  Appeal  (/t).    All  that  tho  Court  ordinarily  requires 
is  to  see  that  there  is  a  bond  fide  claim  or  defence,  and  that  the 
evidence  is  loud  fide  requu'ed,  and  cannot  reasonably  be  obtained 
without  a  commission  (»').    Tho  point  to  be  considered  is  whether  it 
is  necessary  for  the  purposes  of  justice  that  tho  commission  fchould 
bo  issued  (/*).     A  commission  may  issue   under  tho  -lules  into 
Dublin  {k),  France  {I),  a  British  colony  (m),  or  India  {n\  or  to  any 
other  place  out  of  the  jurisdiction  of  the  Court.    It  is  generally 


'  ' 


(«)  Nadin  v.  Bassett,  25  Ch.  D. 
21 ;  53 L.  J.,  Ch.  253  ;  49  L.  T.  454; 
32  W.  R.  70. 

(/)  As  to  ordering  a  commission 
to  issue  out  of  tho  superior  Courts  for 
the  examination  of  witnesses  at  any 
place  or  places  beyond  the  limits  of 
England  and  Wales  iu  aid  of  the 
Salford  Hundred  Court  of  Record, 
sec  31  &  32  v.  c.  cxxx,  s.  103. 

(ff)  Armour  V.  Walker  (C.  A.),  25 
Ch.  b.  673;  53  L.  J.,  Ch.  412;  50 
L.  T.  292 ;  32  W.  R.  214 :  Castelli 
V.  Groome,  18  Q.  B.  490 ;  21  L.  J., 
Q.  B.  308:  Barru  v.  Barclay.  15 
C.  B.,  N.  S.  849  r  titeuart  v.  Glad- 
stone, 7  Ch.  D.  394 ;  47  L.  J.,  Ch. 
154 :  Berdan  v.  Greenwood,  20  Ch.  D. 

C.A.P.— VOL.  I. 


764,  n.;  4G  L.  T.  526,  n.,  C.  A. :  In 
re  Boyse,  Crofton  v.  Crofton,  20  Ch. 
D.  760;  51  L.  J.,  Ch.  660:  Laugen 
v.  Tate,  24  Ch.  D.  522 ;  49  L.  T.  758. 

(A)  Berdan  v.  Greenwood,  supra. 

(.i)  Lire  Boyse,  supra. 

{k)  Norton  v.  Lamb,  5  Dowl.  181 : 
Norton  v.  Lord  Melbourne,  3  Bins. 
N.  C.  67 ;  3  Sc.  398. 

(0  Buckett  V.  Williams,  1  Dowl. 
291;  1  C.  &  J.  510;  1  Tyr.  502;  9 
L.  J.,  Ex.  177:  Reynard  v.  Cope,  1 
Tyr.  505,  a. 

0«)  Solaman  v.  Cohen,  15  Jur.  362, 
Ex. 

(w)  uee  Bain  v.  Be  Vetry,  3  Dowl. 
516. 
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"1,4    "'" 


Examination  of  Witnesses  nnr?  Parties  out  of  Court, 

advi8a1)lo  to  oxamino  witnesses  undoi"  a  commission  when  they  nro 
in  India  or  the  Queen's  dominions  abroad,  and  whero  thoy  mo 
willinpf  to  attend  tho  commissioners  and  give  their  testimoi-.y, 
instead  of  proceeding  by  a  writ  of  7nand(tiHit^,  under  13  0.  3,  c.  (i.j, 
fl.  40,  and  1  W.  4,  c.  22,  a.  ^,  jwst,  p.  5Jj,  as  it  is  generally  Iws 
expensive  to  do  so.  Tho  Court  will  not  order  a  commission  to 
issuo  into  an  enemy's  country  (o).  A  party  to  a  suit  who  is  ubniad 
may  bo  examined  under  a  commission  ( p) ;  but  in  this  case  it  must 
bo  shown  that  tho  application  is  made  honil  fide,  and  not  to  avoid 
cross-examination  (7).  And  where  it  is  not  sliown  that  tho  pliiintill' 
cannot  attend  at  the  trial  the  Court  may  impose  terms  suili  us 
that  his  deposition  shall  not  bo  read  if  tho  opposite  jiarty  requires 
him  to  attend  to  bo  cross-examined  (r).  Wliere  a  cluim  was  of  a 
suspicious  nature,  a  commission  to  a  foreign  Court,  w  lore  a  witncsis 
would  not  bo  cross-examined  in  tho  ordinary  way,  ivr  the  exiuni- 
nation  of  a  witness  whom  it  was  necessary  to  cross-oxamino  strictly, 
was  refused  (a). 

Tho  cases  which  have  been  decided  as  to  tho  time  formakinj.';  an 
application  for  an  order  to  oxamino  a  witness  within  tho  jurisdiLtion 
of  tho  Court,  and  which  are  referred  to,  ante,  p.  534,  apply  to  tho 
time  for  making  an  application  for  a  commission. 

The  application  should  in  general  bo  made  to  a  Master  at  Chambers, 
and  bo  supported  by  an  affidavit,  showing  that  issue  has  boon 
joined  in  the  action  (<),  or  that  the  case  is  such  that  a  commission 
should  issue  before  issuo  joined  (.■),  Tho  affidavit  should  in 
general  state  tho  names  of  witnesses  uroposed  to  be  cxaruiucd(f). 
This,  however,  is  not  absolutely  necessary  (x) ;  but  unless  some 
reason  bo  given  for  not  stating  them,  tho  non-statement  mi^dit 
furnish  a  ground  for  contending  that  the  application  is  made  for 
delay  or  some  other  improper  purpose.  In  many  cases  it  may  bo 
impracticable  to  state  them.  The  affidavit  should  also  state  "that 
tho  witness  is  out  of  tho  jurisdiction  of  tho  Court  (y) ;  and  in  cases 
where  tho  nature  of  the  case  is  such  that  it  is  important  that  tho 
witness  should  bo  examined  hero,  it  should  show  that  the  appliciint 
cannot  bring  him  to  this  country  (z).  It  rawt  show  that  ho  is  a 
material  and  necessary  witness  in  the  action  for  the  party  making 
the  application  («),  and  such  other  facts  as  will  satisfy  the  Master 


(0)  Barrick  v.  Buba,  16  C.  B.  492. 

(«)  Armoury.  IFa/ker  (C.  A.),2b 
Ch.  D.  673  ;  32  W.  11.  214  :  Cnstdli 
V.  Grooine,  18  Q.  B.  490;  21  L.  J., 
Q.  B.  308 :  Codd  v.  BoiiHellij,  9  Ir. 
Com.  Law  Rep.  465,  C.  P. :  Banque 
Franco- Eg i/ptwnne  v.  Lutscher,  41 
L.  T.  408i  Fry,  J.,  whore  ono  of 
several  parties  was  so  examined. 

{q)  Bcrdan  v.  Greentvood,  supra: 
Castelli  v.  Groome,  supra :  Corbet  v. 
Baldock,  Ex.  D.,  "Times,"  11th 
June,  1880  :  Kadin  v.  Bassett,  supra. 

(r)  Nadin  v.  Bassett,  supra. 

Is)  In  re  Boyse,  supra. 

It)  Mondel  v.  Steele,  8  M.  &  W. 
300 ;  9  Dowl.  812. 

(h)  See  ante,  p.  524. 

(/■)  Sec  Guntcr  v.  M'Tear,  1  M.  & 


W.  201 ;  1  T.  &  G.  245 ;  4  Dowl. 
722:  Nortonv. Lord  Melbourne,  SBiii;,'. 
N.  C.  67;  3  So.  398:  Varbonndl  v. 
Bessell,  5  Sim.  63G:  M' Hardy  v.  Uitch . 
cock,  11  Beav.  93  ;  17  L.  J.,  Ch.  2.')fi. 

{/)  Cow  V.  Ki/nnerdei/,  1  D.  &  L. 
906 ;  7  Sc.  N.  R.  892 ;"  6  M.  (Sc  G. 
981 :  Ilcaty  v.  Youug,  2  C.  B.  702 : 
Bcrenford  v  Ftsthope,  8  Dowl.  294 : 
Dimond  v.  ,  ullance,  7  Dowl.  ui)0: 
Nadin  v.  Bassett,  25  Ch.  D.  21. 

(y)  See  Lloyd  v.  Key,  3  Dowl.  253. 

(z)  Lawson  v.  Vacuum  Brake  Co., 
0.  A.,  27  Ch.  D.  137 ;  51  L.  T.  27"). 

(a)  Langen  v.  Tate,  24  Ch.  D.  522 ; 
53  L.  J.,  Ch.  361^;  49  L.  T.  lb% ;  32 
W.  E.  189.  Sco  Badddcy  v.  Gihnore, 
1  M.  &  W.  55 ;  1  T.  &  G.  3G9 ;  1 
Gale,  410. 
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215 ;  4  Dowl. 
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of  tho  nocosflity  for  issuing  tho  •writ.    It  is  as  woU  also  to  stato     Chap.  LIV. 

that  tho  party  cannot  siil'uly  ])rocood  to  trial  without  tho  witnosa's 

evidonco.    Whoro  an  allldavit  stated  that  tho  facts  alleged  in  tho 

pleadings  took  place  in  tho  prosenco  of  tho  witnesses,  that  thoy  woro 

resident  abroad,  and  that  their  ovidenco  was  niatorial  and  nocossary, 

tlie  Court  hold  it  to  bo  sufficient,  and  that  it  was  not  necessary  for 

it  to  state  that  tho  ovidonco  was  admissible,  or  that  tho  application 

\vas  hou/i  fide  and  not  for  delay ;  and  also  that  no  atlldavit  of  merits 

was  necessary  (/»).     It  is  not  necessary  that  tbo  affidavit  should 

state  what  facts  tbo  witness  will  bo  able  to  depose  to,  or  tho  matters 

as  to  which  it  is  ir  tended  to  examine  bim  (c).     But  this  niight,  in 

some  cases,  bo  required  where  there  is  ground  for  imputing  that 

tlio  application  is  made  for  delay  or  for  a    nnpropor  purpose.    Whoro 

the  commission  is  asked  for  tbo  purpose    i  obtaining  ovidenco  as  to 

a  point  of  foreign  law  tho  affidavit  should  show  that  tlio  ovidenco 

could  not  equally  well  bo  produced  at  tho  trial  boro  ((/).   Tho  names 

of  tho  commissioners  need  not  bo  stated  in  tho  affidavit  (e).     Tho 

affidavit  may  in  ordinary  cases  bo  made  by  tho  sobcitor  or  tho 

clork  having  tho  management  of  tho  cause,  or  by  tho  client, 

according  to  circumstances  (/).  .    .       r.  , 

13y  It.  'i/fe'.  0.,  Urd.  XXX  VII.  r.  0,  "An  order  for  a  commission  Order, 
to  examine  witnesses  sball  bo  in  tho  Form  No.  UG,  in  App.  K.,  and 
tho  writ  of  commission  shall  bo  in  tho  Form  No.  13,  in  App.  J., 
with  such  variations  as  circumstances  may  require"  (g). 

Tho  appUcation  should  bo  made  to  a  Master  at  Chambers  on  a 
summons  for  the  purpose.  Tbo  order  will  bo  for  the  commission  to 
issue  for  tho  examination  of  tho  witnesses  on  oath,  by  interrogatories 
or  vii-ii  voce,  or  otherwise,  as  tho  Court  or  Judge  may  direct  {h). 
Tho  usual  course  is  to  order  tho  examination  upon  written  intorro- 
gutorios,  and  a  power  is  given  to  put  additional  questions  vivd 
voce  upon  facts  arising  out  of  tho  answers  to  tbo  interrogatories, 
and  a  power  is  added  to  enable  tho  opposite  party  to  cross- 
examine  tho  witnesses  vivd  voce  (i) ;  tbo  order  generally  requires 
the  examinations  and  answers  to  bo  afterwards  reduced  into 
writin"",  and  returned  under  tbo  seals  of  the  examiners,  with  the 
commitsion,  to  tbe  senior  Master  of  tbo  Supreme  Court  of  Judica- 
ture''it):  besides  tbo  witness  or  witnesses  named  in  tho  affidavit, 
tho  Master  or  Judge  may  direct  generally  an  examination  of  any 
other  witness  who  may  bo  found  at  tho  place  of  tho  oxannna- 
tion  knowing  anything  of  tbo  matter  (/).  By  tbo  same  or  somo 
subsequent  order,  tbe  Court  or  Judgo  should  givo  such  diron- 


{b)  Bachleley  v.  Gilmore,  supra. 
And  sec  Westmoreland  v.  JIugyins, 
1  Dowl.,  N.  S.  800  :  Bye  v.  Bennett, 
1  L.,  M.  &  P.  92. 

(c)  Seo  Cow  v.  Kynnersley,  supra, 
11.  (.(■) :  Slrachan  v.  Green,  9  Jur. 
554,  B.  0. :  M'Mardy  v.  Eitchcock, 
17L.  J.,Ch.  25G;  11  Boav.  93. 

W)  The  M.  Mexham,  1  P.  D.  107  ; 
3t  L.  T.  559  (C.  A.),  where  a  com- 
misaion  to  Spain  to  get  e\'idenco  of 
tlie  law  of  "-.rti.  r.ountry  was  refused. 

(e)  Kicol  V.  Alison,  11  Q.  B.  lOOG; 
17L,  J.,Q.  B.  355. 


(/)  See  M'Eardy  v.  Hitchcock, 
supra. 

(r/)  See  Chit.  F.  p.  310. 

(/()  Id.  p.  314. 

(i)  &ce  fileinkellery.  Xeivton,  1  So. 
N.  11.  150,  per  Tindal,  C.  J. 

(A)  ScoR.ofS.C.,App.J.,No.l3: 
Buckett  V.  Williams,  1  Tyr.  502 ;  1 
C.  &  J.  510 ;  1  Dowl.  291 :  Bole  v. 
Boaers,  3  Bing.  N.  C.  780 ;  4  Sc.  479. 

(l)  See  Bimond  v.  Vallance,  7 
Dnwl.  .590:  Bercsford  v.  Easthope, 
8  Dowl.  294. 
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Examinatio7i  of  Witnesaet  and  Partits  out  of  Court. 

tions  as  may  be  thought  fit,  touching  the  timo,  placo  (m)  oml 
manner  of  tho  examination,  and  other  matters  connoctod  with  it  (.). 
more  rjudgo'8  order  in  December,  1815,  directed  a  c..mmi«Hi..u 
to  S.   for  tho  examination  of  cortain  witnosHOS  mvu   voce    at 
Nowfoundland,  returnable  on  the  last  day  of  Cnnity  Tern  thou 
next  it  was  hold,  that  tho  order  gavo  suttkuont  direction  as  to  l,o 
"thne    So  and  manner"  of  examination  (o)     If  a  commi.su.u 
bo  SeS  under  an  order  which  neither  .names  the  conuniHH.o.u.rs 
nor  tho  timo,  place  or  manner  ot  examination,  the  Couit  m  i>  not 
So  a  virdict  which  haB  been  intluencod  by  ovidonco  obtamod 
under  such  commission  (p) ;  and  this,  although  those  omissions  uro 
8uppHe<Un  the  commisVion  (7).    But  any  omission  in  this  respect 
Soi     1  the  order  or  commission  amounts  to  no  moro  than  an 
Lrogulavity.  which  may  bo  waived  by  tho  parties  by    hoir  agroe- 
mont  or  consent,  or  by  tho  conduct  of  the  opposite  party  (r).     iho 
provis  o,n     the  long  order  for  a  commission  that  tho  doposi  u.ns 
SiaU  bo   signed  by  the  witnesses,  is  directory  only    and  tlioir 
omission  to  do  so  is  no  ground  for  ro  ecting  the  depositions  at  tho 
Si   "    is  a  mo?o  irregularity  {»).    Tke  Court  will,  if  the  circum- 
8  ancesU  the  case  rcfuire  it.'order  the  comniission  to  fo  addressed 
to  two  commissionors,  or,  in  tho  absence  of  ono,  to  tho  other  ot 
heuTm^^y  tho  law  of  tho  Duchy  of  Schlesw.ig,  no  one  but  a 
bmgomaster  is  allowed  to  administer  an  oath  in  that  couu  ry; 
therTro  a  commission  to  that  country  should  ^e  d|r°cted  to  a 
bureomastorfiO.     A  commission  may  issuo  to  tho  Judges  ot  a 
Hgn  Cour    is  individuals,  although  it  appears  that,  according 
to  tfo  foreign  law,  tho  mode  of  examination  will,  bo  conducted 
dyerenlyfrmre  English  practice,  counsel  not  being  allowed  to 
put  questions  to  tho  witnesses  except  through  the  Judge;  and 
Sough  hearsay  evidence  is  there  receivablo  (x').    A  commission 
SbtaS  by  defendant  under  1  W.  4,  c.  22,   o  oxamino.  witnesses, 
addressed  to  the  Judges  of  a  Court  at  .Posth,  as  individuals  was 
Surned  unexecutodT  defendant's  solicitor  was  in  termed  at    ho 

Ausiian  embassy  that  it  ought  to  have  ^>«°^  ij'^'l^^^^f  ^tr  n"! 
Court,  and  not  to  tho  individual  Judges;  tho  Court  of  Quoon  s 
Bench  allowed  a  commission  to  issue  addressed  to  the  Court  its.lt 
the  usual  cluso  prescribing  tho  form  of  oath,  being  omitted  and 
directed  that  tho  costs  of  the  abortive  commission  should  bo  plain- 

*'whroTappVar;i?Lnable  whether  tho  application  is  .not 
made  to  delay  t\e  plaintiff,  defendant  will  sometimes  bo  requuod 
to  bring  the  money  sought  to  be  recovered,  or  part  of  it,  into 


(Hi)  Greville  v.  Stuh,  A  Q.  B.  997 ; 
17  L.  J.,  Q.  B.  14. 
(/i)  Ord.  XXXVII.  r.  5,  ante,  p. 

(0)  t^ims  V.  Henderson,  11  Q.  B. 
1016;  17L.J..Q.B.209. 

(p)  Utein/celkr  y.  Newton,  ISc.N. 
E.  148 ;  2  Dowl.  579;  9  L.  J.,  C.  P. 
262 :  Greville  v.  Stuh,  supra. 

{q)  Greville  v.StHlz,B\x^Ta,:  Hodges 
v.  Cobb,  36  L.  J.,  Q.  B.  ^05      . 

(»•)  See  Hawkins  v.  Baldwin,  20 
L.  J.,  Q.  B.  198 :  Whyte  v.  Hallett, 
28  L.  J.,  Ex.  208. 


(s)  Hodges  v.  Cobb,  L.  R.,  2  Q.  B. 
662 ;  36  L.  J.,  Q.  B.  265,  where  the 
writ  omitted  tho  dofeudaut's  uarao. 

(0  Mills  V.  Wellbank,  3  So.  N.  E. 

177. 

ill]  Boelen  v.  Melladew,  10  C.  B. 
898  ;  20  L.  J.,  C.  P.  172. 

(x)  Iiunlei/  V.  Gge,  23  L.  J..  «.  15. 
112;  2E.  &B.  216:  Valentinv. Mull, 
35  L.  J..  Q.  B.  121. 

fu\  vUflifr  V.  Sztarau  (or  Itata- 
rajA,  2Yl.' J.,  Q.  B.  239;  E.,  B.  & 
E.  321. 


ExaminaUon  on  Commission. 

Court  (z),  or  clso  to  pivo  security  for  it  to  the  PatlMfaotion  of  tlio 
Master.  In  ono  case,  tho  Court,  upon  granting,'  the  order,  rol'orrod 
it  to  tho  Master  to  say  wliothor  ov  not  tho  security  tho  plaintiff  (tho 
party  applying?  ff)r  tuo  order)  had  piven  for  costs  should  not  ho 
increased  (f»).  Tho  Court  have  refused  to  nuiko  it  part  of  tho  order 
that  pluintilV  should  produce  a  bill  of  exchange  in  liia  possession  at 
tho  timo  of  his  executing  tho  coininissiou  {h). 

Tho  order  is  generally  drawn  up  witli  a  stay  of  proccedinRS  until 
tho  return  of  tho  comnnHsiou  (c).  Whoio  there  is  no  noce.'-sity  for  it, 
a  stay  of  proceedings  will  not  bo  ordered  ('/).  _    _ 

The  order  generally  limits  tho  timo  within  which  tho  commission 
must  bo  returned  (e).  .    , 

Prepare  and  sue  otit  the  commission  (/),  directed  to  the  commi.^siuiiera 
wcording  to  the  order;  get  it  sealed  at  the  proper  office ;  and  anner. 
the  interrogatories  and  cruss-interrogatoriia  {if  any)  to  it. 

A  form  of  commission  is  "provided  by  tho  7^.  of  S.  C,  A  pp.  J., 
Nil.  13.  Its  uso  is  authorized  by  Ord.  XXX  VJl.  r.  G  {ante,  p.  547). 
The  commission  is  tested  of  tho  day  of  issuing  (</).  It  may  bo 
doubtful  whether  any  teste  at  all,  properly  so  called,  is  requisite  (A). 
The  interrogatories  and  cross-intt-rrogatories,  if  any,  should  bo 
annexed  to  it.  Tho  names  of  tho  commissioners  may  bo  agreed  on 
by  tho  parties,  and  inserted  in  tho  commission,  if  they  are  not 
named  in  the  order  (/*)•  I*  tho  commission  is  to  bo  directed  to  tho 
Judges  of  a  foreign  Court,  it  should  contain  words  of  authority 
only,  not  of  command,  and  it  should  omit  the  usual  clause  requiring 
tho  commissioners  to  bo  sworn  (i).  Tho  omission  of  tho  time  and 
place  for  tho  examination  of  witnesses  in  tho  commission,  is,  as  we 
„havo  seen,  ante,  p.  548,  only  an  irregularity,  which  may  bo  waived. 
The  master  will  not,  without  special  grounds,  depart  from  the 
ordinary  1  vtn  of  commission  {k).  Where  tho  commission  is  directed 
to  a  single  commissioner,  the  form  of  order  given  in  the  AppeudLx 
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(:)  Dallon  v.  Lloyd,  1  Galo,  102 : 
flparkes  v.  Barrett,  6  So.  402.  Seo 
Lignun  v.  Bligh,2  3\vc.  1044:  Adams 
y.  Corfield,  28  L.  J.,  Ex.  31.  If, 
after  the  money  is  paid  into  Court, 
defendant  become  bankrupt,  this  will 
not  deprive  plaintiff  of  his  right  t^ 
the  money :  Murray  v.  Arnold,  3 
B.  &  S.  287:  Birnic  v.  Janson,  2  O. 
&  D.  630. 

(«)  Be  liossi  V.  Polfiill,  7  Sc.  836. 

(b)  Cunliffe  v.  Whitehead,  3  Dowl. 
634.  And  see  Baddelcy  v.  Gilinore, 
IM.  &W.  55;  1  Gale,  410.  See  also 
Cliitton  V.  I'eabody,  7  M.  &  G.  399, 
where  the  Court  directed  certain 
notes  to  be  deposited  with  tho 
Master,  and  afterwards  directed  them 
to  he  sent  out,  to  bo  produced  under 
the  commission,  upon  facsimiles  being 
deposited  in  lieu  of  them. 

(f)  See  the  form  referred  to,  ante, 

,  047,  n.  (i/).    Up.  lorbes  v.  lIVus, 

Dowl.  318. 


I 


(d)  Beresford  {Lord)  v.  Easthope, 
8  Dowl.  294  ;  4  Jur.  104,  B.  C. 

(c)  See  Sparkcs  v.  Barrett,  5  So. 
402 :  Birnie  v.  Janson,  2  G.  &  D.  630: 
lieynard  v.  Cope,  3  Tyr.  605,  a. 

(/)  See  the  form,  Chit.  Fonns, 
p.  314.  As  to  tho  impressed  fee 
btamp,  see  Vol.  2,  App. 

(7)  Me<d\.  Alison,  11  Q.  B.  lOOG  ; 
17  L.  J.,  Q.  B.  355. 

(/i)  Nieol  V.  Alison,  miMO,.  A  com- 
mission directed  to  "the  judges  of 
tho  Supremo  Court  at  Calcutta," 
after  that  Court  had  uuun  abolished 
and  the  High  Court  of  Judicature  at 
Fort  William,  in  Bengal,  substituted, 
was  held  good.  Wilson  \.  Wilson,  d 
P.  D.  8  ;  49  L.  T.  430 ;  32  W.  R.  282. 

(i)  I'onsfard  v.  (P Connor,  6  M.  & 
W.  073 ;  7  Dowl.  860 :  Clay  v.  Stephen- 
son, 3  A.  &  E.  807:  Fischer  v. 
Sztarat/  (or  Izataray),  El.,  B.  k  E. 
321 ;  27  L.  J.,  Q.  B.  VSW,  ante,  p.  54S. 
{k)  Follett  V.  Dclany,  7  C.  B.  775. 
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'Examination  of  Witnessea  and  Parties  out  of  Court. 

to  tho  Eules  empowers  him  to  iidminlster  tho  oath  to  himself  (/). 
•  A  Judge's  order,  made  in  December,  1845,  directed  a  couiniis.-^ioii 
to  issue  for  tho  examination  of  ■witnesses  viva  voce  at  Nowfoundlund, 
returnable  on  the  last  day  of  Trinity  Term  thoTi  next :  tho  coiiimis- 
sion  issued  in  jjursuance  of  this  order,  was  addressed  to  ccituia 
commissioners,  described  as  of  St.  John's,  in  tho  island  of  "New- 
foundland," and  commanded  that  at  a  certain  day  and  place,  or 
certain  days  and  places,  to  be  appointed  by  them,  they  should  cause 
the  witnesses  to  come  before  them  at  "Newfoundland,"  and  tla'u 
and  there  examine  each  of  the  said  witnesses  apart:  it  was  licLl, 
that  the  commission  wag  warranted  by  the  order  (m).  It  should  bo 
sued  out  without  delay.  It  seems  that  any  mistake  in  the  dircctiou 
of  tho  commission  would  bo  waived  by  appearing  before  the  com- 
missioner and  cross-examining  (»i). 

If  tho  examination  is  not  to  bo  viva  voce,  interrogatories  must  he 
prepared  as  directed  ante,  p.  53G,  and  signed  hi/  counsel  (o) ;  thci/  mniit 
then  be  engrossed,  and  a  copy  of  them  served  on  the  opposite  solicitur.  The 
opposite  solicitor  may  also,  if  it  be  thought  advisable,  draw  up  iithrru- 
gatories  bi/  ivaij  of  cross-examination ;  they  should  be  signed  l,i/ 
counsel.  The  Master  has  power  to  strike  out  or  disallow  any  of 
tho  interrogatories  or  cross-interrogatories  which  he  may  tliink 
improper  (p).  Thus,  when  tho  interrogatories  were  calculatoil  to 
deter  a  witness  from  giving^  ovidcnco  at  all  they  were  struck  out  on 
tho  application  of  the  opposite  party  ( j)).  It  is  not,  it  seems,  neces- 
sary to  deliver  those  cross-interrogatories  to  tho  opposite  part}-  for 
inspection  ((/).  It  seems  that  the  opposite  party  is  entitled  to  notice 
of  tho  several  procoodings  under  tho  commission  and  to  cross- 
examine  the  witnesses  though  ho  has  not  joined  in  tho  commission ; 
but  he  is  not  entitled  to  examine  witnesses  in  chief  (r).  lie  is  also 
entitled  to  a  copy  of  tho  interrogatories  and  doi)ositions,  -wlien 
taken,  although  he  did  not  join  in  the  commission  or  cross-examine 
the  witnesses  (s). 

After  the  commission  has  been  sued  out,  it  should  be  forwarded,  with 
full  instructions,  to  an  agent,  luho  will  deliver  it  to  the  commissioners, 
'The  directions  of  the  commission  should  be  followed  {t).  The  cummls- 
sioners  will  give  the  agents  of  both  parties  notice  of  the  time  and  jdace 
of  examination  (it). 


O)  Chit.  F.  p.  318.  See  Wilson  v. 
Be  Coulon,  22  Ch.  D.  811  ;  53  L.  J., 
Ch.  248  ;  48L.  T.  514;  31  W.  R.  839. 

(Hi)  Sims  Y.  Henderson,  11  Q.  B. 
1015  ;  17  L.  J.,  Q.  B.  209 :  Ponsford 
V.  O'Connor,  5  M.  &  W.  073 ;  7 D'owl. 
866. 

(n)    Wilson  V.  Wilson,  supra. 

lo)  Sec  tho  forms.  Chit.  Forms. 

Ip)  Stocks  V.  Ellis,  L.  R.,  8  Q.  B. 
451;  42  L.  J.,  Q.  B.  241. 

{q)  Ante,  p.  637,  u.  («)• 

(>•)  ^co  Attorney-General  v.  Davi- 
son, M'Cl.  &  Y.  160:  Cazenove  v. 
Viatghan,  1  M.  &  S.  4  ;  2  Stark.  Ev. 
264 :  aud  per  Tindal,  C.  J.,  in  Stein- 
kvlhr  V.  JS'cicion,  1  Sc.  N.  11.  119. 
One  who  altogether  disclaims  to 
have  anything  to  do  with  a  com- 


mission is  not  entitled  to  notice  of 
the  proceedings  under  it.  M'Coni/iie 
V.  ylntoH,  6  Sc.  N.  R.  923 ;  li  M. 
&  G.  27.  Whore  an  order  dircctud 
that  the  defendant  was  to  liavo  six 
days'  notice  of  tho  examination  of  a 
witness,  it  was  held  that  a  notice  hy 
tho  opposite  party,  though  not  signed 
or  directed  by  the  commissioners,  was 
sufhciont.  Scott  v.  Ian  Saiidua,  8 
Jur.  1114,  Q.  B. :  Whyte  v.  Ualldt, 
28L.  J.,Ex.  208. 

M  Davis  V.  Kicholwii,  7Biug.  358. 

(<)  See  Scoit  v.  Van  Saiiduu,  8 
Jur.  1114,  Q.  B.,  where  a  list  of  tlio 
witnesses  was  not  delivered  to  the 
oijpoaito  party  as  directed. 

(«)  Kay  V.  Gcnnell.  2  D.  &  L.  21: 
Whyte  V.  Ualklt,  28  L.  J.,  Ex.  208. 
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Take  the  witness,  at  the  time,  to  the  place  appointiil,  unless  he  will     Chap.  LIV. 
atii-nd  of  his  own  accord.    13y  G  <£•  7  V.  c.  82,  s.  o,  after  reciting  that,  g;„„,^iii 
"TLoro  aro  at  present  no  means  of  compelling  ^he  attendance  ot  attcildanceof 
persons  to  be  examined  under  any  commission  for  the  examination  -wiiuoss  out  of 
of  witnesses  issued  by  the  Courts  of  law  or  equity  in  England  or  the  juriadic- 
Iroland,  or  by  tlio  Courts  of  law  in  Scotland,  to  bo  executed  in  a  tiou  but 
nart  of  the  realm  subject  to  dirt'erent  laws  from  that  in  which  such  J^'^{Uj'\^x° 
commissions  aro  issued,  and  great  inconvenience  may  arise  by 
reason  thereof,"  it  is  enacted,  "that,  if  any  person,  after  being 
served  with  a  written  notice  to  attend  any  commissioner  or  commis- 
sioners appointed  to  execute  any  such  commission  for  the  examina- 
tion of  witnesses  as  aforesaid  (such  notico  being  signed  by  tho 
commissioner  or  commissioners,  and  specifying  tho  time  and  place 
of  attendance),  shall  refuse  or  fail  to  appearand  be  examined  under 
such   commission,    such   refusal   or   failure   to   appear   shall  bo 
certified  by  such  commissioner  or  commissioners,  anti  it  shall  there- 
upon bo  competent  to  or  on  behalf  of  any  party  suing  out  such 
commission  to  apply  to  any  of  the  superior  Courts  of  law  in  that 
part  of  tho  kingdom  within  which  such  commission  is  to  bo  executed, 
or  any  one  of  tho  judges  of  such  Courts,  for  a  rule  or  order  to 
compel  the  person  or  persons  so  refusing  or  failing  as  aforesaid  to 
appear  before  such  commissioner  or  commissioners,   and  to  bo 
examined  under  such  commission ;  and  it  shall  bo  lawful  for  tho 
Court  or  Judge  to  whom  such  application  shall  bo  made,  by  rule  or 
order,  to  command  the  attendance  and  examination  of  any  person 
to  be  named,  or  the  production  of  any  writings  or  documents  to  be 
mentioned  in  such  rule  or  order."    This  enactment  extends  to  a 
commission  from  tho  Scotch  Courts  for  the  production  of  documents ; 
a  rule  to  compel  a  party  to  produce  the  documents  required  will 
not  be  granted  on  an  ex  j)rtr<e  application  (2/).  „    . ,,       x 

Sect  6  "  Upon  the  service  of  such  rule  or  order  upon  tho  person  —Punishment 
named  therein,  if  he  or  she  shall  not  appear  beforesuch  commis-  ^*™^^^\°'' 
sioner  or  commissioners  as  aforesaid  for  oxaniination,  or  fail  to  ^^^^ 
produce  the  writings  or  documents  mentioned  in  such  rule  or  order, 
the  disobedience  to  such  rule  or  order  shall,  if  the  same  shall  happen 
in  England  or  in  Ireland,  render  the  person  disobeying  subject  and 
liable  to  such  pains  and  penalties  as  he  or  she  would  bo  subject  and 
liable  to  by  reason  of  disobedience  to  a  writ  of  subpoena  in  England 
or  in  Ireland ;  and  if  such  disobedience  shall  happen  in  Scotland, 
it  shall  be  competent  to  the  Lord  Ordinary  on  the  bills,  upon  au 
application  made  to  him  by  or  on  behalf  of  any  pcarty  suing  out 
such  commission,  and  upon  proof  of  such  disobedience  made  before 
him,  to  direct  the  issue  of  letters  of  second  diligence,  according  to 
the  forms  of  the  law  of  Scotland,  to  be  used  against  tho  person 
disobeying  such  rule  or  order."  •    3      -r,         „„  „♦ 

Sect   7" "Every  person  whoso  attendance  shall  be  so  required  -Expeuseaol 
shall  bo  entitled  to  the   like  conduct-money  and    payment   of  witneaaes. 
expenses,  and  for  loss  of  time,  as  for  and  upon  attendance  at  any 


(.1)  See  22  V.  c.  20,  au  Act  to 
provitlo  for  taking  nvidence  in  suits 
and  procoedlugs  pending  boforo  tri- 
bunals in  her  Majest^^'s  dominions, 
in  places  out  of  the  jurisdiction  of 


such  tribunals,  noticed  Vol.  2,  Ch. 

cxx. 

(y)  Hoe  (icollv,  I'an  Sandau,  a.Tite, 
p.  oJO,  n.  (»•). 
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trial  in  a  Court  of  law  («) ;  and  no  person  shall  bo  compelloil  to 
produce,  under  such  rule  or  order,  any  writing  or  other  document 
that  he  or  she  would  not  be  compellable  to  produce  at  a  trial  (h\ 
nor  to  attend  on  more  than  two  consecutive  days,  to  bo  named  iu 
such  rule  or  order."     See  22  V,  c.  20,  noticed  Vol.  2,  Ch.  CXX. 

The  commissioners  to  whom  the  commission  is  directed  must  exauune 
the  witness  on  oath  (c) ;  in  some  cases,  however,  the  luitness  may  make  a 
solemn  affirmation  or  declaration  instead  of  heing  sworn  {d).    Any 
objection  to  the  right  of  a  tuitness  to  affirm  must  he  taken  at  the  time  (A. 
When  a  witness  affirms  and  there  is  nothing  on  the  face  of  the  dvp,'. 
eitionto  show  that  his  affirmation  was  not  properly  taken  it  is  too  lute 
to  raise  the  objection  at  the  trial  (e).     His  examination  should  be  con- 
ducted by  the  same  rules  as  the  examination  of  luitnesses  on  a  trial  at 
Nisi  Prius{f).     Care  should  be  taken  that  the  facts  required  to  bo 
proved  are  proved  by  legal  evidence.     An  answer  which  is  not 
evidence  will  bo  rejected  on  the  trial  (g).    But  secondary  evidonoo 
of  written  documents,  which  is  taken  at  the  commission  without 
objection,  cannot  be  objected  to  at  the  trial  (A).     Whore  the  com- 
mission directed  the  witnesses  to  bo  examined  on  interrogatories, 
and  directed  that  the  commissioners  might  put,  or  cause  to  bo  put] 
additional  Questions,  when  it  should  appear  to  them  to  be  nocossary 
and  proper ;  it  was  held,  that  the  commissioners  ought  to  have 
decided  as  to  the  necessity  and  propriety  of  additional  questions 
that  were  put,  and  that  they  were  wrong  in  leaving  the  point  for 
the  Court  (i). 

The  commissioners  should  return  the  commission  and  interroga- 
tories with  the  depositions  according  to  tho  time  and  mode  directed 
by  the  commission,  certified  under  their  seals.  Either  party  -u '  ' 
be  entitled  to  a  copy  of  the  depositions,  and  this  though  ho  did  not 
join  in  the  commission  (A;).  When  the  order  directed  that  tho 
depositions  should  bo  signed  by  tho  witnesses,  but  tlie  commissiou 
only  required  them  to  be  signed  by  the  commissioners,  and  they 
alono  signed  them,  this  was  held  sufficient  as  the  order  was  only 
directory  (;).  When  tho  proceedings  are  filed,  they  boeomo  a 
record  {m).  The  original  depositions  should  be  returned,  and  not 
merely  a  certified  copy,  unless  the  commission  directs  the  return  of 
such  a  copy(«).  If  no  time  be  mentioned  for  the  return  of  the 
commission,  but  it  appear  from  tho  order  that  the  cause  is  to  bo 
tried  at  some  particular  time,  the  commission  should  be  returned 
before  such  time(o).    Where  the  commissioners  were  directed  to 


(a)  See  post,  p.  562. 
(*)  See  post,  Ord.  XXXVII.  r.  7, 
ante,  p.  537. 

(c)  Boelen  v.  JIMladew,  10  C.  B. 
898;  20  L.  J.,  C.  P.  172. 

(d)  See  C.  L.  P.  Act,  1854,  s.  20, 
aud  other  enactments  noticed  Ch. 
LXV. 

(e)  Richards  v.  Hough,  51  L.  J., 
Q.  B.  361 ;  30  W.  R.  676. 

(/)  Cunliffe  V.  Whitehead,  3  Bowl. 
634. 

(g)  See  Alcock  v.  Moual  Exchnnne 
Assurance  Co.,  13  Q.  B.  '2'J2  :  Luin/ei/ 
V.  Gi/e.  23  L.  J.,  Q.  B.  112.  As 
to  leading  questions,   see  Small  v. 


Xairuc,  13  Q.  B.  840. 

(/()  liobinson  v.  Darics,  5  Q,  B.  D. 
26  ;  40  L.  J.,  Q.  B.  218. 

(j)  Williamson  v.  l'a<n\  1  C.  B. 
464 ;  3  D.  &  L.  14 ;  14  L.  'S.,  C.  P.  172. 

{k)  See  Davis  v.  Nicholson,  7  Biug. 
358. 

(/)  Hodges  v.  Cobb,  L.  E.,  2  Q.  B. 
G.32  ;  36  L.  J.,  Q.  B.  265. 

(»()  As  to  filing  tho  depositions, 
see  Ord.  XXXVII.  r.  16,  ante,  p.  539; 
and  see  p.  540. 

(«)  Clnii  V.  Stephenson,  7  A.  &  E. 
185  ;  2  N:  &  P.  189. 

(o)  Steinkeller  v.  Newton,  1  So. 
N.  R.  148 ;  8  Dowl.  679. 
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take  the  examinations  and  reduce  them  into  writing  in  the  English   

language,  and  power  was  given  them  to  swear  an  interpreter  well 
and°duly  to  interpret  the  oath  and  interrogatories  which  should  bo 
administered,  out  of  the  English  language  into  that  of  the  wit- 
nesses, and  also  to  interpret  their  depositions  into  the  English 
lan'Tuage ;  it  was  holdon  no  objection  that  the  original  depositions 
were  not  reduced  into  English  till  six  weeks  after  they  wore  taken, 
and  were,  therefore,  properly  a  translation  ;  and  the  Court  observed 
that  it  was  not  necessary  to  send  the  identical  paper  or  parchment 
on  which  tho  commissioners  made  their  minutes,  because  the  wit- 
nesses may  occasionally  make  corrections  in  their  depositions  :  that 
the  examinations  would  necessarily  be  first  taken  in  a  rough  manner, 
and  would  afterwards  be  fairly  copied  out  ( p).  As  to  the  statement 
in  the  return,  that  the  interpreter  interpreted  tho  evidence,  see 
Greville\.Stuh,nQ.'B.9d1.        /      .  .    -u    •       a.  •     . 

If  the  timo  for  taking  the  examinations  prove  to  be  msutticient, 
the  Court  or  a  Judge  may  enlarge  it  (?). 

The  party  obtaining  the  commission  may,  if  nothing  has  boon 
done  under  it,  quash  it  almost  as  of  course,  and  the  Master  will 
grant  an  order  for  this  purpose  (r). 

AdmissiUlity  of  Examinations  on  the  Tnai.]— As  to  this,  see  ante,  Adrms^Uty. 
p.  540.  tions  on  tho 

Costs  of  Proceedings,  &c.'\—See  ante,  p.  542,  as  to  the  costs  of         " 
the  proceedings.    The  costs  of  executing  a  commission  m  a  foreign  cgedings,  &c. 
land  are  now  always  made  costs  in  the  cause,  unless  there  is  some 
special  reason  for  ordering  otherwise  («).    It  is  a  question  for  the  dis- 
cretion of  the  Master,  in  each  particular  case,  whether  the  expenses 
of  bringing  witnesses  from  abroad  should  be  allowed  on  taxation, 
or  only  the  costs  of  the  commission ;  and  the  stat.  1    W.  4,  c.  22, 
made  no  alteration  in  this  respect  (<).    In  order  to  review ataxation 
by  the  Master  for  disallowing  tho  expenses  of  a  detention  of  a 
foreign  witness  in  this  country,  it  should  be  shown  that  the  Master 
did  not  exercise  his  discretion  on  the  subject,  after  special  grounds 
for  the  allowance  had  been  laid  before  him  M.    The  Court  have 
refused  to  interfere  with  the  discretion  of  the  Master  as  to  the  costs 
of  a  solicitor  for  going  abroad  to  attend  a  commission  for  tho  ex- 
amination of  a  witness  {x) ;  and  though  the  increased  expense  of 
sending  out  counsel  to  act  as  commissioner  in  taking  evidence  abroad 
will  not  generally  be  allowed  on  taxation,  yet  it  majr  bo  allowable 
under  peculiar  circumstances  ;  and  where  the  Master,  in  tho  exerciso 
of  his  discretion,  allowed  such  increased  expense,  the  Court  dechned 
to  interfere,  but  suggested  that,  for  the  future,  it  would  be  better 
that  the  propriety  of  sending  out  counsel  shoulf^  be  settled  before 


.H.,|| 


(p)  AtMiis  V.  Palmer,  4  B.  &  A. 
377 

(q)  Shorey  v.  ShebeUi,  1  Tyr. 
505,  a.  „  ^     , 

(;•)  See  Eodges  v.  Daly,  8  Dowl. 
808- 

(s)  I'rince  v.  ISamo,  4  Dowl.  5. 
And  see  Clay  v.  Stephenson,  6  N. 
&  M.  318;  3  A.  &  E.  807;  1  H.  &  W. 


409 :  Brydges  v.  Fisher,  1  Bing.  N. 
C.  510  ;  1  Sc.  485,  where  the  com- 
mission was  peculiarly  for  the  benefit 
of  one  party. 

(t)  Ar Alpine  v.  Poles,  1  C.  &  M. 
795 ;  3  Tyr.  871 ;  2  Dowl.  299. 

((()   W/iile  V.  Mayor,  5  Tyr.  487. 

(x)  Cornet  v.  Dempsey,  1  Dowl., 
N.  S.  422. 
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Part  VI.  sending  ont  tho  commission  (y).  And  whoro  a  commission  to  tako 
evidence  abroad  authorised  (luostions  beyond  tho  written  iiitorroi,';!- 
tories,  and  tho  commissioners  ajipointed  solicitors  to  put  siuh 
questions,  and  tho  Master,  in  tho  exorcise  of  his  discretion,  alldwt.'d 
the  expenses  occasioned  thereby,  tho  Court  refused  to  intcrfuro  (j). 
Tho  costs  of  a  letter  of  instructions  sent  with  the  commission  may 
be  allowed  («).  Whoro  tho  Master  allowed  a  largo  sum  for  ousts 
incurred  in  the  execution  of  a  commission  for  tho  examination  of 
witnesses  abroad,  without  exercising  any  discretion  as  to  th(^  jiro- 
prioty  of  tho  particular  charges,  tlio  Court  directed  him  to  ro\iew 
nis  taxation  {b). 

Sect.  4.  Examination  on  Request  in  lieu  of  Commission. 

Byi?.  of  S.  C,  1884,  Orel.  XXXVII.  r.  6a  (E.  of  S.  C,  Od., 
1884,  r.  6),  "If  in  any  case  tho  Court  or  a  Judge  shall  so  onloi-' 
there  shall  bo  issued  a  request  to  examine  witnesses  in  lieu  of  a 
commission.  Tho  Forms  1  and  2  in  tho  Appendix  hereto  shall  bo 
used  for  such  order  and  request  respectively,  with  such  variation 
as  circumstances  may  require,  and  may  bo  cited  as  Forms  iiln  ami 
37b  in  Ai)pendix  K." 

This  request  in  lieu  of  commission  is  a  now  mode  of  proccdiiro. 
It  is  necessary  where  tho  witnesses  whom  it  is  desired  to  cxainino 
reside  in  a  country,  such  as  Germany,  where  the  examination  can 
only  be  held  by  an  officer  of  tho  Court.  It  will  be  found  very  useful 
and  advantageous  in  cases  whoro  tho  witnesses  reside  in  one  of  her 
Majesty's  dominions  where  there  is  a  Court  to  which  it  may  bo 
directed ;  and  also  in  the  case  of  foreign  tribunals  having  po^^'ol'  to 
examine  witnesses  at  the  request  of  other  tribunals  similar  to  thoso 
given  to  tho  Courts  of  this  country  by  the  stat.  19  tfc  20  T^.  c,  113 
(see  post,  Ch.  CXX.). 
The  order.  Tho  form  of  order  given  in  tho  Appendix  to  the  H.  of  S.  C, 

October,  1884  {Ap2).  K.  No,  37a),  is  as  follows  (c) : — 

"It  is  ordered  that  a  letter  of  request  do  issue  directed  to  tho 
proper  tribunal  'or  the  examination  of  tho  following  witnesses, 

that  is  to  say:  E.  E.,  of ,  G.   11.,  of ,  and  /.  j\ 

of .     And  it  is  ordered  that  tho  depositions  taken  pursuant 

thereto  when  received  bo  filed  at  tho  Central  Office,  and  bo  given 
in  evidence  on  tho  trial  of  this  action,  saving  all  just  exceptions." 

The  request.  The  form  of  request  given  in  tho  Appendix  to  the  ^.  of  S.  C, 

October,  1884  {App.  K.  No.  37b),  is  as  follows  (c)  :— 

"  Whereas  an  action  is  now  pending  in  tho Division  of  the 

High  Court  of  Justice  in  England,  in  which  A,  B.h  plaintiff  and 
C.  D.  is  defendant.  And  in  tho  said  action  the  plaintilf  claims 
[^endorsement  upon  ivrif]. 

And  whereas  it  has  been  represented  to  the  said  Coui-t  that  it  is 


y 


{y)  Yglesiaa  v.  Royal  Exchange 
Assura-  ce  Corporation,  L.  K.,  5  C. 
P.  141 ;  39  L.  J.,  C.  P.  173. 

iz)  rotter  V.  liankin,  38 L.  J.,  C.  P. 
130. 

(a)  Mann  v.  Harbord,  39  L.  J., 
Ex.  27. 


lb)  Stewart  v.  Steele,  4  C.  B.  400. 

(c)  It  is  thought  useful  to  give 
these  *"rras  hero,  as  illustrating  tho 
rule,  ana  as  they  were  issued  subse- 
quently to  tho  list  liJitiuu  uf  Cliitly's 
Forms,  and  are  ccnsequoutly  not  given 
there. 


WiA. 
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I  as  to  i\n\  ]iro- 
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mntaBxon, 

of  S.  C,  Od., 
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Forms  37a  autl 
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saminatiou  cau 
und  very  upoi'ul 
^0  in  one  of  her 
lich  it  may  ho 
laving  po\\  "er  lo 
similar  to  those 

tfc  20  V.  c.  m 

he  R.  of  S.  C, 

directed  to  the 
ving  MutiKv^sc's, 
— ,  aud  /.  J., 
taken  pursuant 
J,  and  be  given 
t  exceptions." 

tho  li.  of  S.  C, 

Division  of  tlio 
is  plaintiff  and 
plaintilf  claims 

'oui't  that  it  is 


eele,  4  C.  B.  4G0. 
;  useful  to  give 
a  ilhistrating  tho 
ore  iasiied  subsc- 
iiliUuuol'  Cliilly'a 
quoutlyuot  given 


Examination  on  Request. 

rcccssarv  for  tho  purposes  of  justice  aud  for  tho  duo  determination 
of  the  matters  in  disputo  between  tho  parties,  that  tho  iollowiug 
,,r,v<nn9  should  bo  examined  as  witues&os  upon  oath  touching  such 
!!"ifnvt   that  is  to  say:  K  F.,  of  ,  O.  II.,  of ,  and 
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matters, 

/. /.,of . 

And  it  appearing 


that  such  witnesses  arc  resident  •within  tho 
iurisluction  of  your' honourable  Court.  . 

3"xTo^'  I  — .  as  tho  President  of  tho  said Division  of 

♦l,n  Tli^h  Court  of  Justice  have  tho  honour  to  request,  and  do 


iiprebvl'oqucst,  that  for  tho  reasons  aforesaid  and  for  the  assistance 
o   the  High  Court  of  Justice,  you,  as  tho  I'resident  and  Judges  of 

^L  g.^ij  _r or  some  ono  or  uioro  of  you,  will  bo  pleased  to 

summon  tho  said  witnesses  (and  such  other  witnesses  as  tho  agents 
of  the  said  plaintiff  and  defendant  shall  humbly  request  you  m 
^Titin"  BO  to  summon)  to  attend  at  such  time  and  place  as  you  shall 
auioiirt  before  some  ono  or  more  of  you,  or  such  other  person  as 
neeoraiuK  to  the  procedure  of  your  Court  is  competent  to  take  tho 
eSnination  of  witnesses,  and  that  you  will  cause  such  witnesses 
to  bo  examined  upon  tho  interrogatories  which  accoiupany  this 
etter  of  request  (or  vivd  voce)  touching.tho  said  matters  in  question 
n  tllie  presence  of  the  agents  of  tho  pluintitl'  and  defendant,  or  such 
of  them  as  shall,  on  duo  notice  given,  attend  such  exaraiiuition. 

And  I  further  have  the  honour  to  request  that  you  will  be  pleased 
to  cause  tho  answers  of  tho  said  witnesses  to  bo  reduced  into 
writing,  and  all  books,  letters,  papers  and  documents  produced 
ui on  such  examination  to  be  duly  marked  lor  identihcation,  and 
I'lt  vou  will  be  further  pleased  to  authenticate  such  examination 
bv  tbo  seal  of  your  tribunal,  or  in  such  other  way  as  is  in  accord- 
ance with  your 'procedure,  and  to  return  the  same,  together  mia 
such  request  inciting,  if  any,  tor  tho  oxamiuation  ot  other 
Sne'T  through  Her^Majesty's  Secretary  of  State  for  Forei^m 
MaSfoi  transmission  to  the  said  High  Court  of  Justice  m 
England." 

Sect  5.   Examination  out  of  the  Jurisdiction  on  Mandamus. 

Enactments  on  the  Sulject)-By  13  O.  ^-^^'-fXo^^ata'cZl  ESl-" 
of  indictments  or  informations,  laid  or  exhibited  in  tho  said  Couit  j^^^_ 
of  Kin<-'8  Bench,  for  misdemeanors  or  ollonccs  committed  in  India,  q    •   ^j  ^^^^    ^g 
?t    hSl  and  may  be  lawful  for  his  Majesty's  ^''f  ^^-ourt    upon  l^^^H^'' 
motion  to  be  made  on  behalf  of  the  prosecutor  or  of  tho  defendant  ^ions. 
or  defendants,  to  award  a  writ  or  writs  of  mandamus,  requiring  tho 
?5iief  Justice  and  Judges  of  the  said  Supreme  Court  of  Judicaturo 
for  the  time  being,  or  the  Judges  of  tho  Mayor's  Court  at  Madras  (e) 
Bombay  (/),  or  Bencoolon,  as  tho  case  may  lequire,  who  are  hereby 
rcsrectfvely  authorized  and  required  accordingly  to  hold  a  Court 
with  all  convenient  speed,  for  tho  examination  of  witnesses,  and 
n)ceiviug  other  proofs  concerning  the  matters  charged  in  such 
ndictments  or  informations  respectively  and  m  «^o  ^^^^^^^^^^ 
cause  such  pubUc  notice  to  be  given  ot  the  holding  of  the  said 


((■)  This  Court  k  abolished.  ^Sce 
M.  v.  Jjoiigks,  13  Q.  B.  42;  3v  G.  3, 
c.  142;  39  &  40  G.  3,  c.  79 ;  4  G.  4, 
c.  71. 


(/)  See  24  &  25  V.c.  104;  28  4  29 
V.  e.  15,  acts  for  cstaWishing  High 
Courts  of  Judicature  in  ludia  instead 
of  these  Courts. 
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Part  VI. 


In  actions  or 
suits. 


In  the  colonies 
and  abroad, 
wthin  the 
dominions  of 
her  Majesty. 


Court,  and  to  issue  such  summons  or  other  process  as  may  bo 
■  requisite  for  the  attondanco  of  witnesses  and  of  the  agents  or 
counsel  of  all  or  any  of  the  parties  respectively,  and  to  adjourn 
from  time  to  time  as  occasion  may  require ;  any  such  examinatioii 
as  aforesaid  shall  be  then  and  there  openly  anil  publicly  taken  rii-il 
voce  in  the  said  Court,  upon  the  respective  oaths  of  wrtnessos,  and 
the  oaths  of  skilful  interpreters,  administered  according  to  the  forms 
of  their  several  religions,  and  shall,  by  some  sworn  olHcer  of  siu-h 
Court,  be  reduced  into  one  or  more  writing  or  writings  on  paiih- 
mont,  in  case  any  duplicate  or  duplicates  should  be  required  Lv  or 
on  behalf  of  the  parties  interested,  and  shall  bo  sent  to  his  Majesty, 
in  his  Court  of  King's  Bench,  closed  up,  and  under  the  seals  cif  twd 
or  more  of  the  Judges  of  the  said  Court ;  and  one  or  more  of  tlio 
said  Judges  shall  deliver  the  same  to  the  agent  or  agents  of  tlio 
party  or  parties  requiring  the  same :  which  said  agent  or  agents  'or 
m  case  of  his  or  their  death,  the  person  into  whose  hands  the  same 
shall  come)  shall  deliver  the  same  to  one  of  the  clerks  in  Court  of  liis 
Majesty's  Court  of  King's  Bench,  in  the  public  office,  and  luako 
oath  that  he  received  the  same  from  the  hands  of  one  or  more  of  the 
Judges  of  such  Court  in  India  (or,  if  such  agent  be  dead,  in  what 
manner  the  same  came  into  his  hands),  and  that  the  same  has  not 
been  opened  or  altered  since  he  so  received  it  (which  said  oath  such 
clerk  in  Court  is  hereby  authorized  and  required  to  administer) ;  and 
such  depositions  being  duly  taken  and  returned,  according  to  the 
true  intent  and  meaning  of  this  Act,  shall  be  allowed  and  read,  and 
shall  bo  deemed  as  good  and  competent  evidence  as  if  siich  witness 
had  been  present,  and  sworn  and  examined  vivd  voce  at  any  trial 
for  such  crimes  and  misdemeanors  us  aforesaid  in  his  Majesty's  said 
Court  of  King's  Bench,  any  law  or  usage  to  the  contrary  notwith- 
standing ;  and  all  parties  concern  1  shall  be  entitled  to  take  copies 
of  such  depositions  at  their  own  costs  and  charges." 

By  s.  44,  "When  and  as  often  as  the  said  united  company,  or  any 
person  or  persons  whatsoever,  shall  commence  and  prosecute  any 
action  or  suit,  in  law  or  equity,  for  which  cause  hath  arisen  or  shall 
hereafter  arise  in  India  against  any  other  person  or  persons  wliat- 
ever,  in  any  of  his  Majesty's  Courts  at  Westminster,  it  shall  and 
may  bo  lawful  for  such  Court  respectively,  upon  motion  tliere  to  ho 
made,  to  provide  and  award  such  writ  or  writs,  in  the  nature  of  a 
mandamus  or  commission,  as  aforesaid,  to  the  Chief  Justice  and 
Judges  of  the  said  Supreme  Court  of  Judicature  for  the  time  being, 
or  the  Judges  of  the  Mayor's  Court  at  Madras,  Bombay,  or  Ben- 
coolen,  as  the  case  may  require,  for  the  examination  of  witnesses  as 
aforesaid  ;  and  such  examination,  being  duly  returned,  shall  bo 
allowed  and  read,  and  shall  bo  deemed  good  and  competent  evi- 
dence, at  any  trial  or  hearing  between  the  parties  in  such  cause  or 
action,  in  the  same  manner,  iu  all  respects,  as  if  the  several  directions 
hereinbefore  prescribed  and  enacted  in  that  behalf  were  again 
repeated"  {g). 

By  1  W.  4,  c.  22,  a.  1,  after  reciting  that  great  difficulties  and 
delays  are  often  experienced,  and  sometimes  failure  of  justice 
takes  place,  in  actions  depending  in  Courts  of  law,  by  reason  of 


{g)  See  if.  v.  Jone$,  8  East,  31 :       Grillard  v.  Hague,  1  B.  &  B.  519 ;  4 
Francisco  V.  Gilnwre,  1  B.  &P.  177 :       Moore,  313. 
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the  want  of  a  competent  power  and  authority  in  the  said  Courts  to  Chap.  LIV. 
order  and  enforce  the  examination  of  witnesses,  when  the  same 
may  he  required  before  the  trial  of  a  cause,  and  the  above  enact- 
ment of  13  G.  3,  c.  G3,  a.  44,  and  that  it  is  expedient  to  extend  the 
powers  and  provisions  therein;  it  is  enacted,  "that  all  and  every 
the  powers,  authorities,  provisions  and  matters  contained  in  the 
said  recited  Act  relating  to  tho  examination  of  witnesses  in  India 
shall  be,  and  tho  same  are  hereby  extended  to  all  colonies,  islands, 
plantations  and  places  under  the  dominion  of  his  Majesty  in  foreign 
parts  (/t),  and  to  tho  Judges  of  the  several  Courts  therein,  and  to  all 
actions  depending  in  any(i)  of  his  Majesty's  Courts  of  law  at 
Westminster  in  what  place  or  county  soever  the  cause  of  action 
may  have  arisen,  and  whether  tho  same  may  have  arisen  within 
the  jurisdiction  of  the  Court  to  the  Judges  whereof  the  writ  or 
commission  may  bo  directed,  or  elsewhere,  when  it  shall  appear 
that  the  examination  of  witnesses  under  a  writ  of  commission 
issued  in  pursuance  of  the  authority  hereby  given  will  bo  necessary 
or  conducive  to  tho  due  administration  of  justice  in  tho  matter 
wherein  such  writ  shall  be  applied  for." 

When  Enactments  apply."] — These  provisions  do  not  apply  to  a  When  enact- 
caso  where  the  Crown  is  a  party,  at  least  where  the  application  is  ments  apply, 
not  made  on  the  part  of  the  Crown  (/c).  The  Courts  have  jurisdic- 
tion under  1  W.  4,  c.  22,  to  issue  the  writ  into  India,  though  the 
cause  of  action  arose  out  of  it(/).  A  mandamus  cannot  be  issued 
to  examine  a  witness  in  Scotland  or  Ireland ;  for  these  are  not 
"foreign  parts"  within  tho  meaning  of  1  W,  4,  c.  22,  s.  1.  In 
order  to  examine  a  witness  before  trial  in  either  of  those  countries 
a  commission  must  be  issued,  or  a  Judge's  order  obtained  for  tho 
purpose  (m).  A  mandamus  will  not  in  general  be  granted  where 
the  same  end  may  bo  attained  by  a  commission  (n). 

Obtaining  Mandamus,  &c.'j — Under  the  former  practice  the  appli-  Obtaming 
cation  for  leave  to  issuo  this  writ  had  to  be  made  to  the  Court ;  a  mandamus, 
Judge  at  Chambers  could  not  order  it  (o).     Looking  at  the  words  of  *°" 
the  section  this  would  appear  to  be  so  still,  and  it  is  submitted  that 
it  is  so,  though  sect.  39  of  the  Judicature  Act,  1873,  might  be  held 
to  justify  an  application  to  a  Judge  at  Chambers.     It  should, 
in  general,  be  mado  within  the  same  time  that  an  application 
should  be  made  to  examine  a  witness  within  the  jurisdiction. 
As  to  which,  see  ante,  p.  534.      It  should   be  founded  on   an 


were  again 


(A)  This  does  not  include  Scotland. 
See  Wainwright  v.  Bland,  1  Gale, 
103;  3Dowl.  653. 

(i)  Savage  v.  lliiinci/,  2  Dowl.  013. 

\k)  E.  V.  mod,  7  M.  &  W.  571 ;  9 
Dowl.  310.  See  li.  v.  Douglas,  2 
Dowl.,  N.  S.  416.  In  Att.-Gen.  v. 
Mlty,  13  M.  &  W.  676,  a  rule  was 
grautod  to  examine  a  witness  on  the 
part  of  the  Crown,  leaving  open  the 
question  whether  the  examination 
would  be  admissible  as  evidence. 

(/)  Bain  v.  De  Vetry,  3  Dowl. 
616;  1  Gale,  62. 


(»i)  Wainwright  v.  Bland,  I  Gale, 
103 ;  3  Dowl.  653:  Norton-v.  Lamb,  5 
Dowl.  181 :  Norton  v.  Lord  Melbourne, 
3  Biug.  N.  C.  67 ;  3  Sc.  398.  As  to 
obtaiuing  a  judge's  order,  see  Ord. 
XXXVII.  r.  5,  aute,  p.  533.  As  to 
subpoenaing  a  witness  who  is  in  Scot- 
land or  Ireland,  see  post,  p.  570. 

(«)  Farnworth  v.  Hyde,  U  C.  B., 
N.  S.  719. 

(o)  Clarke  v.  East  India  Co.,  6 
D.  &  L.  278,  B.  C;  18  L.  J.,  Q.  B. 
23. 
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aflBdavit,  except  when  made  on  behalf  of  the  Crown,  whon  tlio 
fitatomont  of  the  Attorney-General,  that  the  writ  is  neccssaiv 
is  sulli,ciont(2)).  'J-'^o  cases  which  have  been  decided  as  to  tl'io 
affidavit  for  a  commission  to  examine  witnesses  abroad,  and  wliidi 
will  bo  found  ante,  p.  u46,  will,  for  the  most  jmrt,  ajiply  hen;.  Notico 
of  the  application  to  the  Court  must  bo  given.  Terms  may  bo 
imposed  upon  granting  tho  order,  in  tho  same  way  as  when  an  order 
is  granted  for  a  commission  to  examine  witnesses  abroad  (ste  unte 
p.  648).  Distance  and  tho  smallness  of  plaintiff's  claim  form  no 
ground  for  refusing  tho  writ  (7). 

T\iO  mandamus  is  directed  to  tho  Court  which  is  to  take  tlio  exa- 
minations (r).  The  writ  must  bo  sealed  at  tho  proper  office  ami 
a  stamiwd  pracipe  filed  there  at  tho  time  of  issuing  tho  wiit.  A 
jiracipe  impressed  with  tho  proper  foe  stamp  can  bo  purchased  at  a 
stationer's.     /Stc  Appendix. 

rroceediiifja  after  Mandamua  oltained.'] — Send  out  the  ivrit  to  an 
agent  in  India,  with  fall  instructiona  to  examine  the  luitnesses,  ainl  he 
tm'll  get  the  lurit  executed. 

By  1  IF.  4,  c.  22,  s.  2,  "When  any  writ  or  commission  sliall 
issue  under  tho  authority  of  tho  said  recited  Act  (13  G.  3.  e.  (i.'J),  or 
of  the  power  hereinbefore  {a.  1)  given  by  this  Act,  the  Judgo  or 
Judges  to  whom  tho  same  shall  be  directed  shall  have  the  liko 
power  to  compel  and  enforce  tho  attendance  and  examination  of 
witnesses,  as  tho  Court  whereof  they  aro  Judges  docs  or  may 
possess  for  that  j^urposo  in  suits  or  causes  depending  in  such 
Court." 

By  13  G.  3,  c.  63,  a,  40,  the  witnesses  are  to  bo  examined  vint 
voce  in  the  Court  to  which  tho  mandamus  is  directed,  and  their 
examinations  aro  to  bo  reduced  into  writing.  Where  a  maiKhtmits 
wa  directed  to  the  Chief  Justice  and  other  Judges  of  tho  Su]n'(>ino 
Court  at  Madras,  and  only  the  Chief  Justice  and  one  other  Jmh^o 
sat  and  took  the  examination,  it  was  held  that  tho  mandamus  \\as 
well  executed  (s). 

Tho  13  G.  3,  c.  63,  a,  40,  ante,  p.  000,  points  out  the  way  in  which 
the  examinations  are  to  bo  returned  to  this  country.  The  Jiuluos 
of  the  Supremo  Court  at  Madras,  who  took  tho  examinations  undfv 
a  writ  of  mandamus  for  that  puri)oso,  made  a  return,  stating  that 
they  had  held  a  Court,  and  certifying  that  parchment  writings 
which  they  transmitted  were  the  examinations  reduced  into  writing 
by  T.  and  0.,  tho  clerk  and  deputy  clerk  of  the  Crown,  openly 
taken  viva  voce  boforo  tho  said  Judges,  on  tho  oath  of,  &c, 
[witnesses]  under  the  mandamus ;  and  they  certified  that  T.  and  0. 
were  the  clerk  and  deputy  clerk,  &c.,  and  sworn  officers  of  tlio 
Court.  T.  and  0.  added  a  certificate  stating  they  wore  present,  as 
clerk  and  deputy  clerk,  during  the  proceedings  under  the  -nrit; 
and  that  the  parchments  annexed,  containing  tho  several  examina- 
tions of  W.  II.  B.,  &c.,  witnesses,  "aro  true  and  faithful  copies  of 
the  vivd  voce  examinations  of  tho  said  W.  II.  B.,"  &o.,  "  who  wore 


(p)  R.  V.  Douglas,  2  Dowl.,  N.  S. 

{q)  Dye  V.  Bennett,  9  C.  B.  281. 
(r)  See  It.  v.  Douglas,  13  Q.  B.44. 
See  form  of  mandamus,  Chit.  Forms, 


p.  325. 

(s)  R.  T.  Do'iglas,  13  Q.  B.  42 ;  et 
per  Cur.,  "Two  out  of  the  three 
judges  might  well  compose  a  Court," 


iiU:!*., 
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severally  produced,  Bworn,  and  examined  as  witnesses,  in  pur-  Chap.  LIV. 
suanco  of  the  said  writ  of  mandamus,  such  parchment  writings 
having  been  transcribed  in  the  Crown  Offico  from  the  original 
examinations  of  the  several  witncs.«c,s  taken  by  us,  the  said"  'T, 
and  0,  "  in  open  Court,  as  such  clerk  of  tho'Crown  and  deputy 
clork  of  the  Crown  as  aforesaid,  the  enmo  having  been  careful,  y 
collated  and  compared  by  us,  the  said"  T.  and  0.,  "as  sucn 
officers  as  aforesaid,  with  uuch  oi-iginals  ;  and  tliat  the  said  exam  - 
nations  are  subscribed  by  the  said  \V.  II.  11.,"  &c.,  "  respectively. ' 
The  examinations  were  not  in  the  handwriting  of  2\  or  O.,  nor  did 
it  appear  by  whoni  thoy  had  been  transcribed :  it  was  held,  that 
tlio  parchment  writings  so  returned  sullicicntly  appeared  to  bo 
such  examinations,  reduced  into  writing,  as  wero  required  ])y  1!! 
(/.  3,  c.  (J3,  s,  40,  and  wero  evidence  on  the  trial  of  the  informa- 
tion (<).  "VVhero  one  of  the  witnesses,  examined  xmder  a  writ  of 
mandamus  before  tho  Court  at  Madras,  gave  in  evidence  certain 
original  accounts,  copies  of  which  wero  returned  to  tho  Court  of 
Queen's  Bench  by  tho  Court  at  Madras,  with  tho  examinations,  it 
vuH  ruled  by  Lord  Denman,  that  these  coi)ios  wero  liot  receivable 
in  evidence  on  tho  trial,  and  that  tho  Court  of  Madras  should  havo 
transmitted  the  original  accounts  {u). 

As  to  tho  admissibility  of  tho  examinations  at  tho  trial,  see  tho 
latter  part  of  tho  40th  and  44th  sects,  of  13  O.  3,  c.  G3,  ante, 
p,  556. 

Costs  of  the  Proceedings.'] — Tho  costs  aro  in  tho  discretion  of  the  Costs  of  the 
Court  or  Judge.  {Sve  Ord.  LXV.,  x>osi,  Ch.  LXVII.)  By  1  IF.  4,  proceedings. 
c.  22,  s.  3  {or),  which  is  repealed  by  stat.  46  tfc  47  V,  c.  49,  it  was 
provided  that  the  costs  of  every  writ  or  commission  to  be  issued 
under  tho  authority  of  13  G.  3,  c.  63,  s.  44,  or  of  the  power  given 
by  1  ir.  4,  c.  22,  s.  1  {ante,  p.  o5G),  in  any  action  at  law  depending 
in  either  of  tho  said  Courts  at  Westminster,  and  of  the  proceedings 
thereon,  should  bo  in  tho  discretion  of  the  Court  issuing  the  same. 


(0  R.  V.  Doufflas,  13  Q.  B.  42. 

(i()  Ji.  V.  Doiujlas,  1  C.  &  K.  670. 

(.!•)  As  to  the  practice  before  tliia 
enactment,  see  Tidd,  Suppl.  159: 
Utephms  v.  Crichton,  2  East,  259: 
Taylor  v.  lloyal  Exchange  Co.,  8 
East,  393 :  Mulkr  v.  Ilartshorne,  3 
B.  &  P.  556 :  Imrlie  v.  J'nr/.ir,  1 
M.  &  P.  438:  iSaraffc  v.  Binncy,  2 
Dowl.   643.    Where   defendant  ob- 


tained depositions  from  India  under 
13  G.  3,  c.  C3,  plaintiff  was  held  en- 
titled to  copies  at  his  own  expense. 
J)aris  V.  Nicholson  or  Davidson  v. 
Kicol,  7  Bing.  358 ;  5  M.  &  P.  185 ; 
1  Dowl.  220.  And  if  the  plaintiff 
gained  the  cause,  he  was  held  entitled 
to  tlie  costs  of  cross-examining  those 
witnesses.  IFhi/it  v.  M'lntosh,  8 
B.  &  C.  317 ;  2  iVI.  &  E.  133. 
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what  cases 
issued. 


Form  of  (e). 


CHAPTER  LV. 

WITNESSES— COMPELLING  ATTENDANCE  Ci;'. 
SECT.  I>AOE 

1 .  JFhen  theij  are  within  the  Jurisdiction ,-j(;q 

2.  Winn  thf.y  are  out  of  the  Jurisdiction,  but  within  the  United  Kixgdom  570 

[As  to  compolung  the  nttenJance  of  witnesses  before  an  examiner 
see  ante,  p.  537;  before  a  referee,  see  post,  C/i.  CXXXV,;  boforo 
an  arbitrator,  see  post,  Ch,  OXXXVL;  at  Chambers,  see  post  Ch 
CXXIIL] 


\ 


Sect. 


1.  Compelling  Attendance  of  Witnesses  when  they  are  within  the 
Jurisdiction, 

Subpoena.l — If  it  is  not  certain  that  a  witness  will  attend  at  tlio 
trial  voluntarily  and  give  evidence,  he  must  bo  served  with  a  sub- 
poena. It  has  been  held  that  a  person  actually  present  in  Court  at 
the  trial  of  a  civil  case  is  not  guilty  of  a  jontempt  of  Court  if  ho 
refuse  to  bo  sworn  as  a  witness,  imless  ho  has  been  duly  sub  loenaed 
and  an  attachment  was  refused  («). 

A  subpoena  may  now  be  issued  by  either  party  at  any  stage  of  tlio 
proceedings  {b) ;  but  the  Court  has  and  will  exercise  a  control  over 
this  privilege  to  prevent  its  being  abused  (6). 

A  subpoena  is  the  proper  mode  of  compelling  the  attendance  oi:  a 
witness  before  an  examiner  (c),  but  it  cannot  be  issued  to  conuiel 
the  attendance  before  an  arbitrator  (ri). 

The  subpoena,  when  the  witnesses  are  within  the  jurisdiction,  is 
directed  to  them  by  their  christian  and  surnames,  and  commands 
them  to  attend  at  the  time  and  place  of  trial,  and  from  day  to  day 
till  the  action  is  tried,  to  give  evidence  on  behalf  of  the  party  who 
issues  it  (e).  It  has  been  considered  that  the  writ  may  be  issued  in 
blank,  and  the  name  of  the  witness  inserted  after  he  has  been 
served,  and  at  the  time  he  is  called  in  Court  (/);  but  this  seems 
questionable.    The  writ  must  name  the  place  of  trial  {g) :  also  the 


(a)  Bowles  v.  Johnson,  1  W.  Bl. 
37 ;  2  Bac.  Ab.  Ev.  (D). 

(b)  Raymond Y.  Tapson  (C.  A.),  22 
Ch.  D.  430 ;  48  L.  T.  453 ;  31  W.  E. 
394. 

(c)  Stuart  v.  The  Balkis  Co.,  59 
L.  J.,  Ch.  791;  60  L.  T.  479 ;  32  W. 
E.  676. 

{d)  Fooneu  v.  Whiteleg,  W.  N. 
1883,225. 


(e)  By  E.  of  S.  C,  Ord.  XXXVII. 
r.  27,  "A  writ  of  subpoena  shall  Le 
in  one  of  the  Forms  1  to  7  in  Ap- 
pendix J.,  with  such  variations  as 
circumstances  may  require."  See 
the  forma,  Chit.  F.  p.  328  ct  sir/. 

(f)  Wakefield  v.  Gall,  Holt,  N.  P. 
C.  526.         "  .         . 

(ff)  Milson  V.  Laij,  3  M.  &  P.  333. 


mIiIi  I 


;  P.  333. 


Subpoena  ad  testificandum. 
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nartio8  in  tho  action  (/»).  When  a  aubpoona  in  an  action  in  the 
Common  Pleas  required  the  attendance  of  a  witness  m  Westminster 
Ilall  tho  Nisi  Prius  sittings  being  then  liold  in  a  detached  building 
called  Westminster  Sessions  House :  it  was  hold,  that,  notwith- 
standine  tho  apparent  inconsistency  of  the  writ,  an  attachment 
r,  iffht  be  granted  for  disobedience  to  it,  by  reason  of  the  witness 
noKlocting  to  appear  at  the  Nisi  Prius  Court,  there  being  notices 
ntlWed  to  tho  walls  of  the  Court  in  Westminster  Hall  directing 
w  tnesses  to  proceed  to  tho  Sessions  House  (0-  A  subpoena  re- 
nuirine  tho  party  to  attend  tho  trial  of  an  action  on  tho  commission 
lav  of  the  assizes  extends  to  the  whole  assizes,  and  it  need  not  go 
on  to  require  his  attendance  from  day  to  day  until  tho  action  la 
+riP(l  Ik)  But,  whore  a  subpoena  required  dotendant  s  soUcitor  to 
appear  on  a  particular  day,  but  did  not  command  him  to  appear 
''from  day  to  day  "  after  that  day,  and  tho  action  was  postponed  at 
the  instance  of  defendant,  and  the  soUcitor  did  not  appear  on  the  day 
when  he  action  was  called  on,  tho  Court  refused  an  attachment 
7orSsobedienco  to  tho  subpoena  {I).    As  to  the  date  and  teste  of  the 

"""^Vif.  o/S.^C?.?ok  XXXVILr.  26,  «« Where  it  is  intended  to  ^.i»ued- 

BuoLt  a  subpoena,  a  precipe  for  that  purpose,  in  the  Form  No    P«ec.pe. 

Ti'  in  Appendix  G.,  an^  containing  the  name  or  firm  and  the  place 

of  business  or  residence  of  the  soUcitor  intending  to  sue  out  the 

Same  and,  where  such  soUcitor  is  agent  only  then  also  the  name 

or?m  and  place  of  business  or  reBi^ence  of  the  principal  so  icitor. 

oLii  Wi  nil  rases  be  deUvered  and  filed  at  the  Central  Office. 

"^llnk/ZmTh^^^^^^         ««  «"J/  '«^"  stationer's.    A  pmcipe  How  Bued  out. 

Jh  aZ.immesJfee  damp  on  it  (aee  Orders  as  to  Stamps  and  Fees 

Zlt  Vol  2  Am.)  must  be  taken  with  the  writ  to  the  proper  office,  and 

the  clerk  there  will  stamp  the  writ  a nd  file  the  prwcipe. 

Make  as  many  copies  of  the  writ  on  paper  as  there  are  i^/  ne«  «  <o 
hembvoenaed.  In  each  copy  it  is  the  practice  only  to  insert  the  name 
ofSwZss  on  whom  it  is  to  be  served  although  there  ar^  other 
lames  Tthe  eubpxna  itself  {m).    Care  must  be  taken  that  the  copy 

"rf  29TEtTXSla  other  than  a  subp.na  duces  tecum  NomW 
shall  contain  three  names  where  necessary  or  required,  but  may  witnesses. 

''tr  y  <annL'intrvafberen  the  suing  out  and  service  of  Co^ection  of 
any  subpoena  the  party  suing  out  the  same  may  correct  any  em)r  errors, 
i^n  the  names  of  parties  or  witnesses,  and  may  have  the  writ 
resealed  upon  leaving  a  corrected  praecipe  of  such  subpoena  marked 
Si  the  words  "  altlred  and  resealed,"  and  signed  with  the  name 

%ftd\iTvlft'2V^^'Cl  ?subp-na  is  required  for  the  For  attend- 
atSdaice^a^^nirfor  the  ™  of  p|ceedingB\n  Cha^^^^^^^  -e  cl  wit- 
such  subpoena  shall  issue  from  the  Central  Office,  upon  a  note  from  chambers, 
the  Judge." 


(h)  Doe  d.  Clarice  v.  Thomson,  9 
Dowl.  948.  ,   ^     , 

(A  nfiapm""^  y  Davm.  1  Dowl.. 
N.S.239;'3So.N.R.238.  ' 

(k)  Scholes  V.  mito)i,  10  M.  &  W. 
15 ;  2  Dowl.,  N.  S.  229. 

C.A.P.— VOL.  I, 


(;)  Vaughton  v.  Brine,  9  Dowl. 

179 
(m)  Mullen  V.  Hunt,  1  C.  &  M. 

752 

(«)  Doe  d.  Clarke  v.  Thomson,  9 
Dowl.  948. 

0  0 
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Tender  or 
payment  of 
expenses,  &c. 


Wilnmea— Compelling  Attendance  of. 

By  OriL  XXXV  11.  r.  32,  "Tho  eorvico  of  a  siibpooiia  glinll  lo 
offectod  by  dolivoriiig  a  copy  of  tho  writ,  and  of  tho  iiuloiHcmeut 
thoroon,  and  at  tho  Mumo  timo  producing  tho  original  writ." 

By  r.  3U,  "Affidavits  filed  for  tho  purposo  of  proving  tho  sorvico 
of  a  Hubpoona  upon  any  dofondant,  must  state  when,  where,  and  how 
and  by  whom,  nuch  service  was  effected."  ' 

By  r.  34,  "  Tho  service  of  any  subpoena  shall  bo  of  no  validity 
if  not  made  within  twelve  weeks  after  tho  teste  of  tho  writ." 

A  copy  of  the  aubponna  must  be  peraonullij{o)  served  on,  and  hft 

with  the  ivitness,  and,  at  the  same  time,  the  tuhpvena  must  be  produoi 

and  shown  to  him{p),  and  this  tuhetfier  he  requires  to  see  it  or  nottn) 

Tho  witness  has  also,  perhaps,  a  right  within  a  reasonable  tiim". 

after  the  service  has  been  ett'ectcd,  to  inspect  tho  subpoena  ;  and  it' 

inspection   of  it  bo  refused,  the  service  might  be  hold  b;i(l(;-) 

It  may  be  sometimes  advisable  to  infonn  tho  witness  when  it  w 

likely  his  attendance  will  actually  be  required  («).     At  the  time  ,,f 

the  service  (t)  the  practice  is  to  payor  tender  to  the  witness  Is.  in  tuirii, 

actions,  if  he  live  within  the  weekly  bills  of  mortality  («) ;  or  his 

reasonable  expenses  of  yoimj  to,  stayiny  at,  and  returning  from  (l,e 

place  of  tr}al,  if  he  live  at  a  greater  distance,  or  the  action  is  to  be  trinl 

at  the  assizes  (a;).     It  seems,  however,  that  it  is  not  absolutely  necos- 

sary  that  these  expenses  should  be  tendered  at  the  timo  of  serviii" 

the  writ,  but  that,  if  they  bo  tendered  to  the  witness  a  reasonable 

time  before  he  is  required  to  appear,  it  is  sufficient  {y).    Wlicro  a 

witness,  who  is  subpoenaed,  but  whoso  expenses  are  not  tenduiod 

attends  at  tho  trial,  he  may  refuse  to  answer  any  questions  uutii 

his  expenses  are  paid  to  him  (2) ;  and  where  such  a  witness  roiusud 

to_  be  sworn,  although  his  expenses  were  tendered  to  him  at  tho 

trial,  tho  Court  rolusod  to  grant  an  attachment  against  him  (,t) 

It  seems  not  necessary  to  pay  or  tondec  his  expenses  if  they  havo 


(0)  Smalt  V.  Jniitmin,2StrA0oi: 
Gnrilen  v.  Creswcll,  5  Dowl.  461 ;  2 
M.  &  VV.  319;  6L.  J.,  Ex.  84:  IFads- 
worth  V.  Marshal',  I  C.  &  M.  87  : 
M.  V.  Sloman,  1  Dowl.  618 :  Jacob  v 
Himjdti',  3  Dowl.  450 :  Smith  \ . 
Truscotl,  12  L.  J.,  C.  P.  336;  6  Sc. 
N.  E.  808  ;  1  D.  &  L.  530. 

(p)  liarncs  v.  Williams,  1  Dowl. 
6I0  :  Thorpe  v.  Gisboiirne,  11  Moore, 
55 ;  3  Bing.  223 :  Wadsworth  v.  Mar- 
shall, 1  C.  &  M.  87:  Jacob  v.  II ungate, 
3  Dowl.  456:  Smith  v.  Truscott,  1  D. 
&  L.  530 ;  6  80.  N.  K.  808 :  Pitcher 
V.  King,  2  D.  &  L.  755  :  Marshall  v. 
York,  Xeivcastle  and  Ilvrwick  It.  Co., 
11  C.  B.  398. 

(q)  It.  V.  Sloman,  1  Dowl.  618. 

(>•)  See  ante,  p.  232,  as  to  service 
of  a  writ  of  summons. 

(«)  See  Blandford  v.  Be  Tastet,  5 
Taunt.  260. 

(0  Chapman  v.  Pointon,  3  Str. 
1150 ;  13  East,  16  a :  Fuller  v.  Pren- 
tice. 1  H.  Bl.  48;  nnwlen  v.  Inhnomi 
1  W.  Bl.  36:  Eorne  v.'  Smith',"h 
Taunt.  9 :  Ashton  v.  Haigh,  2  Chit. 
201.    As  to  the  mode  of  payment  of 


f.M's  and  expenses  when  an  officer  of 
the  Court  is  subpccnaed,  see  Orders 
post.  Vol.  2,  App.  ' 

(m)  Jacob  V.  Muiiijdte,  3  Dowl  45C; 
1  Sel.  454 ;  but  tliis  does  not  scorn 
absolutely  requisite. 

(,x)  Newton  V.  norland,  1  Sc.  N.  R, 
502;  1  M.  &  Gr.  95G;  9  Dowl.  10  ■ 
Puller  V.  Prentice,  1  H.  Bl.  48:  Ash. 
ton  V.  Haigh,  2  Chit.  201.  Tho  Court 
of  Queen's  Boiidi  has  held  that  con- 
duct money  received  with  a  subiiiuiia 
to  give  evidence,  may  bo  rocovered 
back  by  the  party  who  paid  it  as 
money  Lad  and  received  to  liis  use 
when  the  attendance  of  tlic  witness 
becomes  unnecessary,  and  no  ex- 
penses or  trouble  have  been  incnnud 
under  the  subpojua :  Martin  \.  An- 
drews, 26  L.  J.,  Q.  B.  39 ;  7  E.  A:  U.  1. 

{y)  Whitelund  v.  Grant,  ■»  Jur. 
1061,  B.  C:  Home  v.  Smith,  0 
Taunt.  9 :  Newton  v.  Uarland,  supra. 

(z)  In  re  Workiuf)  Men's  MiUiml 
Society/,  21  Oh.  D.  Hiil ;  51  L.  J.,Cli. 
850,  Kay,  3. 

{a)  Bowles  v.  Johnson,  1  VV.  Bl.  30. 
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Chap.  LV. 


Amouut  of. 


nlroady  hoen  paid  by  tho  opposite  partv  who  ha«  sulipoonao J  him  {h). 
If  tho  witnosM  bo  a  married  woman,  tho  money  should  bo  tondorod 
to  her,  and  not  to  her  husband  (-•).    Tho  witno.-<s  may  waivo  hw 
rj.'ht  to  those  oxponsoH  (d).    Tho  amount  of  them  Bhould  bo  calcu- 
1  itod  according  to  tho  witnossV  Htation  in  lit'o,  and  tho  circumstances 
under  which  ho  is  placed,  and  tho  distance  of  his  rosidenco  Irom 
the  place  of  trial  {>■).     And  if  ho,  at  tho  time  of  tho  seryico  of  tho 
subpoena  on  him,  makes  no  objection  on  tho  ground  of  tho  amoimt 
toiidored  for  his  exponsos  beinj,'  insufficiont,  l)ut  offers  to  boir  his 
ovm  expousos,  ho  cannot  avail  himself  of  tho  insulhciency  of  tho 
amount  tendered  as  an  answer  to  a  motion  for  an  attachment  (./  ). 
Whore  tho  wife  of  an  irmkeeper  in  tho  country,  residing  sixty  niilos 
from  tho  place  of  trial,  accepted  without  objection  a  sum  which 
was  sufllciont  to  pay  tho  outside  coach  fare,  but  not  tho  uisido,  and 
•  did  not  attend,  and' it  appeared  that  she  had  an  infant  at  her  breast 
in  dolicato  health,  the  Court  refused  an  attachment  against  her  on 
tho  Kround  that  sho  was  entitled  to  tho  inside  fare,  but  without 
costs,  as  sho  did  not  retpiiro  a  further  sum,  observing  that  tho 
mrtv  must  resort  to  his  action  (r/).     A  professional  witness  may  No  right  to  be 
flaim  cXonsation  for  loss  of  timof/Ol'but  an  ordinary  witness  pa^dforlossof 
cannot  do  so  as  of  right,  though  tho  Master,  in  his  taxation  of  time, 
costs  may,  in  certain  cases,  allow  tho  witness  compensation  tor 
itf/o!    And  except,  perhaps,  in  tho  case  of  professional  men,  oven 
though  there  be  an  express  promise  to  pay  a  witness  for  loss  ot 
me  ho  could  not  maintain  an  action  for  it  /  .    The  witness  may  Witness's 
Zse  to  appear  or  givo  o.  i,1,>uce  at  tho  trial  unt  1  the  expenses  ^;™«dy  '^"^ 
whS  he  is^entitled  ?-  hav,     ,oen  mid  him  (A').     And  in  one  case    -penses. 
it  was  considered    u,  „  a  witness,  who  had  como  to,  and  .stayed  at, 
the  assizes,  on  subpoena,  without  requiring  payment,  might  rofuso 
to  appear  till  payment  of  the  expenses  of  his  returning  was  made  [I). 
Ho  may  also  maintain  an  action  for  his  expenses  against  the  party 
on  whoso  Iv.half  lie  was  subpconaod  at  tho  trial,  though  ho  rotusod 
to  give  ovidenco  unless  his  expenses  were  pai<l,  and  ho  was  there- 
upon not  examined  (v/i).    Tho  solicitor  of  tho  party  on  whoso  behalf 


(b)  Betteky  v.  M'Leod,  5  Dowl. 
481 ;  3  Bing.  N.  C.  405  :  Edmonds  v. 
harsoH,  3  Cur.  &  P.  113 :  Allen  v. 
Foxall,  1  C.  &  K.  315. 

((■)  Goodwin  v.  West,  Cro.  Car. 
522:  5.  C,  W.  Jones,  430. 

((A  Newton  v.  Harland,  1  So.  N.  R. 
502;  1  M.  &  Gr.  956;  9  Dowl.  16, 
per  Tindal,  C.  J.  _     ,    „,„ 

(e)  Dixon  v.  Lee,  3  Dowl.  2o9; 
1  C.  M.  &  R.  045.  And  see  1  ice  v. 
Anson,  M.  &  M.  90.  Inin  re  Working 
Men's  Mutual  Society  (sapra).  au 
auctioneer  was  held  entitled  to  first- 
class  travelling  expenses.  As  to  what 
expenses  the  Master  will  allow  on 
taxation,  see  post,  Ch.  LXVII. 

(/*)  Goff  V.  Mills,  13  L.  J.,  Q.  B. 
227;  2D.  &L.  23. 

((/')  Dixon  V.  Lee,  1  C.  M.  &  K. 
045";'  3  Dowl.  259. 

\h)  As  to  this,  and  what  will  bo 
allowed  by  tho  Master  on  taxation 


see  Ch.    LXVII.  :    In  re   Working 
Men's  Mutual  iiociety,  supra. 

(i)  See  Cotliiis  v.  Oodefrou,  1  B.  & 
Ad.  950;  1  Dowl.  320.  See  Bentall 
V.  Sydnni,  10  A.  A  i ;.  162;  2  P.  &  D. 
410,  where  it  was  held  that  the 
senjor  clerk  of  the  Petty  Bag  Office 
might  recover  for  his  attendance  at 
a  trial  to  produ  j  the  rolls  of  the 
Court  of  Chancery. 

(Jc)  In  re  Working  Ms'i's  Mutual 
Society,  supra.  ,  ,  „  »  „ 

(I)  Newton  V.  Harland,  1  M.  « Ur. 
956 ;  1  Sc.  N.  E.  502 ;  9  Dowl.  16. 
And  see  Bowles  v.  Johnson,  1  W.  Bl. 
30:  Chapman  v.  I'ointon,  2  Stra. 
1150;  13  East,  ICa. 

(m)  Ilallett  v.  .7,<.^ars,  13  East,  15. 
See  Webb  v.  I:ige,  1  C.,&  K  23: 
Pell  V.  Daubeny,  6  Ex.  95o;  20  L.  J., 
Ex.  ii :  Ealc  v.  Bates,  E,  B,  &  E. 
575;  28  L.  J.,  Q.  B.  14. 
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Paet  VI. 


Time  of  ser- 
vice of  sub- 
poena. 


Witnesses— Compelling  Attendance  of, 

_  the  witness  was  subpoenaed  is  not  liable  for  these  expenses  unless 
he  expressly  pledged  his  credit  for  the  payment  of  tfiem,  and  tS 
witness  gave  credit  to  him,  and  him  only,  accordingly  (n) 

Ihe  subpoena  must  be  served  before  the  time  mentioned  in  it  for 
the  witness's  attendance  o).    Where,  however,  the  subpoena  ,o 
qmred  the  attendance  of  the  witness  on  31st  March,  and  so  on  from" 
ctay  to  day  till  (the  cause  should  be  tried,  and  it  was  sorvei  oTi 
2nd  April  with  notice  that  sufficient  time  remained  for  witnoss  fn 
repair  to  the  place  of  trial,  and  the  trial  took  place  on  6th  Sin 
plaintiff  was  nonsuited  for  want  of  the  witness\s  evidence  •  it  wr 
held,  that  the  witness  was  liable  to  an  action  for  disobevina  itr !,?• 
but.  perhaps,  such  service  would  not  suffice  to  render  him  liab  t  o 
an  attachment  (o).  _  It  should  be  served  a  reasonable  time  befo  o 
the  trial,  so  as  to  give  the  witness  reasonable  time  to  put  his  aff  lir! 
in  such  order  that  his  attendance  may  be  as  little  prejudickl  to 
himself  as  possible  (g       mother  it  has  been  so  sei-vcd  is  a  miSion 
for  the  Court  (r).    What  is  a  reasonable  time  depends  upcn   ho 
circumstances  oi  each  particular  case :  where  a  witness  was  serS 
at  twelve  o'clock,  while  he  was  standing  on  the  steps  of  the  CW 
house,   and  was  told   that  the  trial  would  come  on  the  same 
day    w^ch  It  did  at  five  o'clock,  it  was  held  that  the  se'Se 
was  sufficient  (s)      Where  a  person  subpoenaed  was  placed  [n 
charge  of  a  quantity  of  malt  in  the  process  of  manufacture  by  W 
master,  wiio  was  a  maltster,  resident  at  a  considerable  disK 
with  strict  injunctions  not  to  leave  it  night  or  day,  as  it  reqS 
constant  watching.,  it  was  held,  that  tfis  was  not  a  reaSk 
excuse  for  disobeying  the  subpoena,  although  it  was  served  ?pon 
him  so  short  a  time  before  the  trial  as  not  to  admit  of  his  commTn? 
eating  with  his  master  («).     On  the  other  hand,  a  service  in  lS. 
at  two  o'clock  in 'the  afternoon,  for  a  witness  to  attend  the  s^^tit 
at  Westminster  on  the  same  afternoon,  has  been  held  to  bo  too 


(«)  Jtobins  V.  Bridge,  6  Dowl.  140 : 
3  M.  &  W.  114.  See  Fendall  v. 
Mkes,  7  Sc.  647,  where  it  was  held, 
that  the  mere  circumstance  of  a  party 
being  the  solicitor  in  the  cause  will 
not  make  him  responsible  for  re- 
freshments supplied  by  a  coffee-house 
keeper  to  the  witnesses  while  attend- 
ing; the  trial.  But  the  fact  of  his 
bemg  found  in  communication  with 
the  witnesses  at  the  coffee-house  is 
some  evidence  to  go  to  the  jury  that 
the  supplies  were  sanctioned  by  him. 
V.  Dixon,  1  Bing. 

178; 


(o)  Alexander 
366. 


(»)  Davis  V.  Lovell,  7  Dowl 
4  M.  &  W.  678. 

(q)  Bammond  v.  Stewart,  1  Str.  510. 

Ir)  Barber  v.  Wood,  2  M.  &  R.  172. 

(«)  Maunsell  v.  A  insworth^  Dowl. 
869 :  Jackson  v.  Seager,  2  D.  &  L. 
13;  13  L.  J..  Q.  B.  21/.  where  the 
solicitor  of  defendant  was  served  just 
before  ten  o'clock  at  night  at  his 
residence   at   Chelsea,    to    produce 


papers  which  were  at  his  chambers 
m  Symond  s  Inn.  on  the  trial  of  the 
cause  which  stood  in  the  list  for  trial 
on  the  following  day.  next  after  a 
special  jury  action,  which,  it  was 
believed,  would  last  a  considerable 
time  ;  the  solicitor,  being  clerk  to  a 
board  of  guardians,  had  previously 
made  arrangements  to  perform  hi3 
duty  in  that  capacity,  and  was  absent 
when  the  cause  came  on  at  ten  o'clock 
on  the  following  morning,  in  conse- 
quenceof  the  unexpected  termiuatiou 
of  the  special  jury  cause,  and  it  was 
neia,  that  these  facts  were  no  suffi- 
cient  excuse,  and  that  an  attachment 
might  issue  against  him.    See  I'itcher 

,  («)  Hammond  v.  Stewart,  1 
510:  Sms  V.  Kitchen,  6  Esp. 


Tidd,  806.    SeiBa'rdcr 
M.  &  Rob,  172. 


Str. 

46; 

V.  Jf^ood,  2 
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Chap.  LV. 

How  long  in 
force. 

Amendment 
of. 


Re- sealing 
where  cause 
a  remanet. 


Subpmna  duces  tecum. 

SubpoDuas  remain  in  force  only  till  the  end  of  tho  sitting  or 
assize  for  which  they  wero  issued.  A  now  writ  must  afterwards  be 
issued  or  the  former  writ  may  be  (at  the  option  of  the  parties) 
altered  as  to  date  and  sitting,  or  assize,  and  re-issued  as  a  new  wnt(a;). 

The  date  of  return  in  the  writ  and  precipe  may,  before  service, 
be  amended  without  the  direction  of  a  Master,  and  without  fee, 
provided  the  amended  date  be  within  tho  sitting  or  assize  for  which 
the  subpcena  issued  (.i'). 

If  the  action  be  made  a  remanet,  tho  subpcena  must  be  ro-sealed, 
and  a  cop-  of  it  again  served  {y). 

Suhpocna  duces  <ec««i.]-If  a  person,  even  a  party  to  the  action  (..)    |;jjr"^^^^j^. 
have  in  his  possession  any  written  instrument,  &c.,  which  could  be  dices  tecum 
evidence  for  a  party  at  the  trial,  instead  of  tho  common  subpoena,  ho 
must  be  served  with  a  subpoena  duces  tecum,  commanding  lum  to 
bring  the  written  instrument  with  him  and  produce  it  at  the 

^"bv  Ord  XXXVIL  r.  30,  "No  more  than  three  persons  shall  be 
included  in  one  subpoena  duces  tecum,  and  the  party  suing  outthe 
same  shall  bo  at  liberty  to  sue  out  a  subpoena  for  each  person  it  it 
shall  be  deemed  necessary  or  desirable."    ^         ,  ,        . 

Let  the  writ  he  stamped  at  the  proper  office  and  a  copy  served,  and 
the  witness's  expenses  {if  he  he  entitled  to  any)  paid  or  tendered,  in  the 
same  manner  as  in  the  case  of  the  common  subpmna  (6).  ^    ,    ,, 

^vOrd  LXL  r.  28,  "  No  affidavit  or  record  of  tho  Court  shall 
be  taken  out  of  the  Central  Office  without  the  order  of  a  Judge  or 
Master  and  no  subpoena  for  the  production  of  any  such  document 
S  be  Lsued."  It  seems  that  neither  the  Master  of  the  Rolls  nor 
the  senior  clerk  in  the  Petty  Bag  Office  can  be  compelled  to  produce 
the  rolls  of  the  Court  of  Chancery  upon  a  suhpmna  duces  tecum,  b\it 
that  the  proper  mode  of  obtaining  their  production  at  a  trial  is  to 
apply  to  the  senior  clerk  of  the  Petty  Bag  Office  to  get  an  order 
ffom  the  Master  of  the  Rolls  for  their  production  which  order  the 
former  will  procure,  and  will  produce  the  rolls  at  the  tria  ,  upon 
being  served  with  a  suhpmna  duces  tecum  for  such  purpose  (c).  It 
the  subpcena  is  served  on  a  public  officer,  and  his  personal  attend- 
ance be^rejuired,  he  must  be  informed  of  it  at  the  time  of  service ; 
otherwise  the  Court  will  not  grant  :.n  attachment  against  him  for 

^"WrxiT^^^^lny  officer  of  the  Central  Office,.being 
reqmi-ed  to  attend  with  any  record  or  document  at  any  assizes  or 


I    1 


1    '5 


(x)  See  Masters'  Practice  Rules, 

^0/)  'Amh.,  23rd  June,  1792,  M.S. : 
Sydenham  v.  Bond,  2  Tidd  85o ;  3 
Doug.  429 :  Barber  v.  Wood,  2  M.  & 

^t)  See  14  &  15  V.  c.  99.  See 
CoVey  V.  Smith,  6  Dowl.  399,  a  case 
before  this  Act. 

(a)  See  the  form.  Chit.  Forms, 
p.  328.  As  to  the  proecipe,  and  the 
fee  stamp  on  same,  see  ante,  p.  o61. 

(b)  As  tu  the  mode  of  pftJ^«cnt  of 
fees  and  expenses  when  an  ofiicer  of 
the  Court  is  subpoenaed,  see  Orders 


as  to  Stamps  and  Fees,  post,  Vol.  2, 

^(c)  Bciitall  v.  Sydney,  10  Ad.  & 
E.  162  ;  2  P.  &  D.  416.  Tho  form  of 
the  order  will  be  found  in  the  report 
of  this  case.  See  Jud.  Act,  1873, 
s.  17,  sub-s.  6.  ^, .    „ 

{d)  Bennett  v.  Jones,  2  Chit.  Rep. 
403.  Where  an  inferior  clerk  in  a 
public  office  is  subpoenaed  to  produce 
a  document,  it  may  sometimes  be 
necessary  to  communicate  with  hia 
priuiiipnl  on  the  subject.  See  Austen 
V.  Evans,  9  Dowl.  498. 
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excused  from 
producing 
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Witnmes— Compelling  Attendance  of. 

■  ^*  %7,C!ourt  or  place  out  of  tho  Eoyal  Courts  of  Justice,  shall  bo 
enti  led  to  roquiro  that  the  solicitor  or  party  desiring  his  a  toncL  ncS 
shaU  deposit  with  him  a  sufficient  sum  of  money  to  answer  his  us? 
fees,  charges,  and  expenses  m  respect  of  such  attendance,  and  under 
take  to  pay  any  further  just  fees,  charges,  and  expenses  which  mav 
not  be  fully  answered  by  such  deposit;"  ^ 

Upon  being  served  with  a  copy  of  this  subpccna,  the  witness 
must  attend  at  the  trial  with  the  document  required  and  pro£o 
itin  e>^dence  unless  he  have  some  lawful  or  reasonable  excuse  or 
withholding  It  of  the  validity  of  which  excuse  the  Court,  an d  ,"[ 
the  witness,  is  to  judge  (/).     The  witness  has  no  right  to  hatx>  £ 
question  of  his  liability  to  produce  argued  by  counsel  retained  W 
that  purpose  (jr).     It  is  no  excuse  that  the  legal  custody  of  tho 
document  belongs  to  another,  if  it  be  in  tho  actual  possession  of  to 
witness  (/O;  or  that  the  production  of  the  document  is  no  tn  ■ ! 
teriaim.     But    if  tho  document  required  to  bo  produced  won! 
If  disclosed  subject  the  party  to  a  criminal  charge  or  penal  v"' 
or  If  It  be  his  title  deed  (/)  or,  if  ho  be  a  solicito?,  his  S's  S  j 
title  deed,  or  if  he  be  a  clerk  in  a  public  office,  and  he  is  calB 
upon  to  produce  an  official  paper,  which  his  principal  has  not  given 
him  leave^to  produce  (n,  the  Court  will  not  compel  him  to  prSuco 
It.      When  the  production  of  a  document  is  excused,  secon   i 
evidence  may  bp  given  of  its  contents  (o).    But  this  cannot  bo  c  S 
If  the  witness  improperly  neglect  or  refuse  to  produce  tho  docj! 
ment(;;).     If  the  witness,   instead  of  bringing  tho  papers    &r 
^1I!S  ft^'p  '  ttem  to  the  opposite  party,  gy  whom^thev  arc 
withheld,  the  Court  will  allow  secondary  evidence  of  tho  contents 


{e)  As  to  when  a  bank  is  not  com- 
poUable  to  produce  its  books  unless 
a  judge  so  orders,  see  39  &  40  V. 
0.  48,  s.  G,  ante,  p.  532. 

(/)  -E'l'^J-  Reynolds,  In  re  Reynolds, 
20  Ch.  D.  294;  51  L.  J.,  Ch.  756: 
Ainey  v.  long,  9  East,  473.  And 
see  rcarson  v.  Fletcher,  5  Esp.  90. 
It  seems,  that,  if  a  judge  improperly 
overrule  a  privilege  claimed  by  a 
witness,  and  compel  him  to  produce 
documents  in  evidence,  which  aro 
good  evidence  in  the  cause,  the  Court 
cannot  review  the  decision  of  the 
Judge  at  the  instance  of  a  party  to 
the  suit.  Doe  d.  Fnrl  of  F.qremont  v. 
Bale,  3  Q.  B.  609,  dub.  Lord  Bemnan, 
C.  J.  Sec  Boe  v.  James,  2  M.  & 
Hob.  47. 

{(/)  Boe  d.  liowcliffe  v.  Egremont 
(Eiirl),  2  M.  &  Rob.  386. 

(h)  Ainey  v.  Zone/,  9  East,  473 ;  1 
Camp.  14,  18Ua;  6  Esp.  116:  Corsen 
V.  Bubois,  Holt,  239.  See  Roberts  v. 
Simpson,  2  Stark.  203 :  Boe  v.  Bate, 
6  Jur.  990,  Q.  B. 

(t)  Boe  V.  Kelly,  4  Dowl.  273. 

(/■)  Roe  V.  Hitrcct!,  i  Burr.  2184: 
Whttaker  v.  Izod,  2  Taunt.  115. 


(/)  Pickerina  v.  Koycs,  1  B  &  C 
263;2I).  &R.  386:i/.  v^>;,^; 
Boddmgton,  8  D.  &  R.  726:  JheiH 
tarter  v.  James,  3  M.  &  Rob.  4-! 
Boe  d.  Bou-dler  v.  Owen,  8  Car.  &  p 
110:  JTodson  v.  Jf'arden,  1  1).  ic  L 
286.  Secondary  evidence  of  tho  deed 
can  bo  given  on  refusal  to  produce. 
See  Boe  d.  Gilbert  v.  Ross,  iufra- 
MtHs  V.  Oddy,  6  Car.  &  P.  728 

ii"'^rf;-'^'"'''i'^  ^-  ^^'"'  =*  Stnrk. 

I  r?  ■  ■^i''''''^''  ^-  J>-C»>-ic/c,  1  Car.  &  1>. 

h  T  *°  '"•  solicitor  beiug  com- 
P9i;ed  to  produce  a.  docuiiieut  uiiou 
which  he  has  a  lien,  see  auto,  p.  503 

4^r^  A^","'"'  r-  ^'''"""^  -  M.  &  G. 
430.   And  see  lord  Falmouth  v.  Ross 

II  Price  456,  whore  the  witness  was 
the  plaintiff's  steward.  See  Crowtlur 
V.  Appleby,  43  L.  J.,  C.  P.  7 :  llraU 
son  V.  Skene,  6  Jur.,  N.  S.  780;  5 
H  &  N.  838 ;  29  L.  J.,  Ex.  430, 
where  it  was  objected  that  the  pro- 
ducf  ion  of  a  document  was  injurious 
to  the  public  interests. 

(o)  Boe  d.  Gilbert  v.  Ross,  7  M.  & 
W.  102.  See  Marston  v.  Bowiws,  1 
Ad.  &  K.  31. 

23^.^jf  M."  a  33**'  "-^  ^^'"'■^''^''^'J^ 


Haheai  Corpus  ad  testificandum. 
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f  fT,fim  to  bo  given,  ^'ithout  a  notice  to  produce  the  originals  (9).      Chap^LV^ 
A  Sbs  nroduS  papers  under  a  suhpcBna  ducesiccumne,.inot  ^^ituess  need 
tl^ruStWex^mined  W     Even.here  tho  w.tn^js  P-  .^t  bo  sworn, 
ducing  a  document  -was  sworn,  but  ^Y  mistake,  ana  a    1 
Sedfbut  to  which  he  made  no  answer,  t^^f,?'\*  wtocss  beLs 
sfte  nartv  had  no  right  to  cross-examine  him  (s).     A  ^^tf  ess  being 
6ite  party  iiaiib   document  in  his  possession,  was  held  bouna 
r;?oduce  ii'Sough  irJad  not  bSeu  served  with  a  subp.na 
duces  tecum  (<). 

^"""L^.^^Thi^wS  is  obtained  upon  appUcationto  a  Judge  at 
candumW.  -^^^^J^.^f,"  ronrtfo-l  founded  upon  an  aihdavit, 
Sum  rfo  CouS  S  ?aut      :  Ling  t  J  the  party  i.,5 

refused  (d).    The  ^  ^^f  ^2'  "P° V''  jle  wrrt  viust  he  directed  to  the 


Habeas  corpus 
ad  testifi- 
candum where 
witness  is  iu 
custody  on 
civil  process, 
&c. 

How  obtained, 
and  proceed- 
ings on. 


(,)  Leeds  V.  Cook,  4  Esp.  256. 
)■{  Davis  V.  Dak,  1  M.  &  M.  5U. 
reny  V.  Gibson,  lAi.&-E.iS;SN. 

&  M.  462 :  Hummers  v.  Mosehj,  4 1  yr. 

^%)Bush^.SmitKlC.-isi.k'R.^i. 
\t)  Snelgrove  v.  Stevens,  Car.  &  M. 

^°(»)  See  Geery  v.  Hopkins,  2  Ld. 
Kaym.851;7Mod.l29:  JJ.v.i?«r- 

baoe,  3  BuiT.  1440  :  Leigh  v.  bherry, 
2  "Moore,  33:  Burdits  w.J>horter, 
Barnes,  222;  Comb.  17,  48.  As  to 
compelling  attendance  of  wi  ncsses 
by  habeas  corpus  before  an  election 
committee  of  the  House  of  Commons, 
see  Re  Pilgrim,  3  Ad.  &  E  485,  nom. 
Hex  V.  Filgrim,  4  Dowl.  89  :  Ee  Sit 
Edward  Fricc,  4  East,  587. 

(.1)  Browne  v.  Gisborue,  2  Bowl., 
N.  S.  963.  See  Gordon's  case,  2  M. 
&  S.  582  :  and  Fenncll  v.  laU,  1  C. 
M.  &R.  584. 

()/')  /i.  V.  Sayer,  Fost.  396. 

(.  See  the  form.  Chit.  Formp., 
p.  332.  See  R~  v.  ifwrray,  2  Tidd, 
809,  n.    It  is  said  in  Chit.  Cr.  Law, 


610,  that  the  affidavit  of  readiness  to 
attend  only  appHes  when  the  ^arty 
is  on  board  ship,  and  not  then  in  all 

^  (a)  R.  V.  Roddam,  Cowp.  672.  See 
43G.3,c.l40;44G.3,c.l02. 

(i)  See  Com.  Dig.  Tcstm.  A.  1. 

(ci  Fiirlu  V.  Newnham,  2  Doug.  419. 

U  A'.  V.  i?»rJrry.,  3  Burr.  1440 

\ei  By  "The  Prison  Act,   I860'' 
(28  &  29  V.  c.  126,  which  by  sect.  3 
does  not  extend  to  Scotland  or  Ire- 
laud,  and   docs   not   apply  to   the 
prisons  for  convicts  under  the  super- 
mtendence  of  the  directors  of  convict 
prisons,  or  to  any  military  or  naval 
prisons),  s.  61,  "Any  wnt,  warrant, 
or  other  legal  instrument  addressed 
to  the  gaoler  of  a  particular  prison, 
describing  the  prison  by  its  situation 
or  other  definite  dcscnption,  shall  bo 
valid,  by  whatever  title  such  prison 
is    usually  known  or  whatever   be 
the  description  of  the  prison,  whether 
Tool,  linuso  of  correction,  bridewell, 
penitentiary,     or    otherwibe.'      iiy 
sect.  57,  "Every  prison  wheresoever 
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Witnesses— Compelling  Attendance  of. 

a  Judge  at  Chamhcrs,  and  he  will  indorse  his  name  upon  the  writ  (  f] 
Then  take  the  writ,  together  with  the  prcecipe,  which  can  be  purchased 
at  a  law  stationer's  with  the  impressed  fee  stamp  on  it  (g),  to  the  promr 
office,  and  the  clerk  there  tvill  seal  it.  Then  leave  the  writ  tvfth  the 
officer  to  whom  it  is  directed.  Payor  tender  to  him  hif  reasonable 
charges  for  bringing  up  the  witness,  and  the  officer  will  brimi  the 
witness  into  Court  on  the  day  of  trial,  according  to  the  exiqencv  of  the 
writ.  If  the  officer  disobey  the  writ,  he  will  be  subject  to  au 
attachment.  '' 

By  Ord.  XXXyi.  r.  35,  "  Where  a  party  is  brought  up  to  uttciul 
the  trial  or  hearing  of  a  cause  or  matter  by  virtue  of  any  writ  of 
habeas  corpus  duly  issued  from  the  Central  Office,  and  by  reason  of 
the  pressure  of  other  business,  or  from  any  other  cause,  the  trial 
or  hearing  of  the  ca,use  or  matter  in  which  such  party  is  concernotl 
10  postponed  to  a  future  day,  a  new  writ  of  habeas  corpus  mav  1m 
issued  for  such  future  day,  if  the  Court  or  a  Judge  shall  so  direct 
■without  payment  of  any  fee."  ""^-u, 


•I 
be 


Privilege  of 
witnesses  from 
arrest. 

Punishment 
for  not  obey. 
ing  subpoena. 


Attachment. 


n  arrant  or  Order  to  bring  up  Prisoner  not  in  Custodu  under  Ciri 
Process  to  give  Evidence. -\--Ry  16  c&  17  V.  c.  30,  s.  9,  "  It  shall  be 
lawful  for-  one  of  her  Majesty's  principal  Secretaries  of  State  or 
any  Judge  of  the  Court  of  Queen's  Bench  or  Common  Pleas'  o  • 
any  baron  of  the  Exchequer,  in  any  case  whore  he  may  see  fit  to 
do  so,  upon  application  by  affidavit,  to  issue  a  warrant  or  order 
under  his  hand,  for  bringing  up  any  prisoner  or  person  coniined  in 
any  gaol,  prison  or  place,  under  any  sentence,  or  under  commit- 
ment tor  trial  or  otherwise  (except  under  process  in  an-'  civil 
action,  suit  or  proceeding)  before  any  Court,  Judge,  iustice  or 
other  judicature,  to  bo  examined  as  a  witness  in  any  cause  or 
matter,  civil  or  criminal,  depending  or  to  be  inquired  of,  or  deter- 
mined m  or  before  such  Court,  Judge,  justice  or  judicature;  and 
the  person  required  by  any  such  warrant  or  order  to  be  so  brou-lit 
before  such  Court,  Judge,  justice  or  other  judicature,  shall  bo^ao 
brought  under  the  same  care  and  custody,  and  be  dealt  witli  in 
like  manner  in  all  respects,  as  a  prisoner  required  by  any  writ  of 
habeas  corpics  awarded  by  any  of  her  Majesty's  superior  Courts  of 
law  at  Westminster  to  be  brought  before  such  Court  to  be  examined 
as  a  witness  in  any  cause  or  matter  depending  before  such  Court  iq 
now  by  law  required  to  be  dealt  with." 

Privilege  of  Witnesses  from  Arrest.']— ks  to  this,  see  Ch.  CXXVII, 

Punishment  for  not  cheying  the  Subpoena,  <tc.]-There  are  three 
ways  of  proceeding  against  a  person  who  refuses  or  neglects  to 
attend  a  tnal,  after  being  regularly  served  with  a  subpcena  for 
that  purpose:  by  attachment;  by  action  on  the  stat.  b  El  c  9- 
ana  by  action  at  common  law.  '     ' 

The  Court  wiU,   in  general,   grant  an   attachment  against  a 


situate  shall  for  all  purposes  bo 
deemed  to  be  within  the  limits  of 
the  place  for  which  it  is  used  as  a 
prison."  Aud  by  suet,  i,  "gaoler" 
shall  mean  governor,  keeper,  or 
other  chief  officer  of  a  prison.    Sue 


40  &  41  V.  c.  21,  9.  60,  post,  Ch.  CV. 

(/)  Ji.  v.  Moddam,  Cowp.  C72. 

(//)  See  fonn,  Chit.  FonnR,  p.  ?.m. 
As  to  the  impressed  stamp  on  tlie 
pra3cipe,  see  Order  as  to  Stamps, 
post,  Vol.  2,  App. 


PmiiahmentfornotoleyingSuhpcena. 

witness,  if  ho,  in  contemptuous  disregard  of  the  process  of  the  _ 
Surt(ii),  do  not  attend  a  trial  when  duly  served  with  a  subpoena 
for  that  purpose  (0,  whether  the  cause  wore  called  on  or  not.(fc), 
provided  a  copy  of  the  subpcena  was  served  a  reasonable  time 
Lfore  the  trial  (0,  the  witness  was  personally  served  with  it  (m), 
the  orieinal  was  at  the  same  time  shown  him  (n),  and  his  reason- 
able expenses  (m),  when  he  was  entitled  to  them,  were  paid,  or 
fflndored  to  him  at  the  time  of  service  (o),  or,  it  seems,  a  reasonable 
t^e  before  he  was  required  to  appear  (o),  and  there  has  been  no 
uMcasonable  delay  in  applying  for  the  attachment  (i)).     It  seems 
?hat  tho  Court  will  grant  the  attachment,  though  the  witness  was 
,,nt  called  on  his  subpoena,  if  it  be  clearly  shown  that  he  was 
absent  at  the  time  his  testimony  was  required  (7).     If  the  witness 
be  called  on  his  subpcena,  it  is  not  indispensab  e  for  the  granting 
of  an  attachment  for  his  disobedience,  that,  when  he  is  so  called, 
the  officer  of  the  Court  should  hold  the  writ  in  his  hand;  it  is 
sufficient  that  the  writ  should  be  exhibited  m  Court,  and  the  officer 
call  him  three  times  (r).    But  to  warrant  an  attachment  against  a 
mrtv  for  not  attending  or  not  producing  documents  pursuant  to  a 
Spcena,  it  must  be  made  out  to  the  satisfaction  of  the  Court  that 
Kon-attendance  or  neglect  to  produce  the  documents  was  the 
result  of  a  contemptuous  disregard  of  the  process  of  the  Court  (s). 
Therefore,  where,  In  answer  to  a  motion,  for  _  an  attachment  the 
witness  swore,  thut  he  had  been  for  some  time  m  bad  health ;  that, 
Xe  day  be  ore  the  trial  camo  on,  he  had  been  in  readiness  to 
attend  and  give  evidence ;  that,  on  the  morning  of  tho  trial,  he  was 
unwell    anfdid  not  rise  until  ten  o'clock,  and  that,  on  going 
Etlv  afterwards  to  his  office,  which  was  m  his  way  to  the  Court, 
he  found  the  cause  had  been  tried  ;  the  Court  refused  the  rule  <). 
If  it  clearly  appears  that  the  subpoena  was  served  merely  for  the 
nurpose  of  vexation  and  annoyance  to  the  witness    and  that  his 
presen-e  would  have  been  of  no  use  to  the  party  subpoenaing  him, 
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(h)  See  Chapman  v.  Davis,  4  Sc. 
N.R.319;3M.&G.609;  IDowl 
N  S  239 :  li.  v.  lord  John  llusselC, 
7  Dowl.  693:  Scholes  r.  Hilton,  10 
M.&W.  15;  2Dowl.,N.  S.229. 

(0  Hammond  v.  Stewart,  1  Stra. 
610 :  Wyatt  v.  Wingford,  2  Stra.  80  ; 
2  Ld.  Baym.  1528 :  Doe  d.  Juppv. 
Andrews,  Cowp.  845:  Pearsonv.  Iks 
2  Doug.  55G.  See  Blandford  v.  De 
Tastet,  6  Taunt.  260  ;  1  Marsh.  42  : 
Holme  V.  Smith,  6 Taunt.  9;  1  Marsh. 
410 

(k)  Lament  v.  Crook,  8  M.  &  W. 
615 ;  8  Dowl.  737  :  Barrow  v.  Hum- 
phreys, 3  B.  &  Aid.  598. 

(0  Ante,  p.  664. 

(wi)  Ante,  p.  562.  ,  ^    r,   ^ 

<n)  Smith  v.  Truscott,  I  D.  &  L. 
630;  6Sc.N.R.808;12L.J.,C.P. 

336. 

(0)  Ante,  p.  562.  „     ,  ,     . 

Ip)  Tidd,  723:  E.  v.  Stretch,  4 
Dowl.  30 ;  3  A.  &  E.  503.    In  that 


case,  where  the  trial  was  on  11th 
December,  and  the  application  was 
not  until  23rd  April,  the  Court  re- 
fused it.  „   ,     „„ 

(0)  Gof  V.  Mills,  2  D.  &  L.  23  ; 
13  L.  J.,  Q.  B.  227,  per  Cur.:  Mal- 
colm V.  liai/,  3  Moore,  222:  li.  v. 
Stretch,  3  i)owl.  363:  lie  Jacobs,  1 
H.  &W.  123.  ,    _^     ,^ 

(r)  li.  V.  Fenn,  3  Dowl.  546.  It 
is  at  all  events  necessary  that  the 
writ  should  be  producea.  Latialey 
V.  Faircross,  C.  P.,  8th  November, 
1844. 

(s)  Chapman  v.  Davis,  4  Sc.  N.  E. 
319  ;  3  M.  &  G.  609 ;  1  Dowl.,  N.  S. 
239:  M.v.  Lord  John  Russell,  7  Dowl. 
693 :  Scholes  v.  Hilton,  10  M.  &  W. 
15;  2  Dowl.,  N.  S.  229:  Dixon  v. 
Lee,  1  C.  M.  &  R.  645 :  Nethertvood 
V.  Wilkinson,  17  C  B.  226:  Crowther 
V.  Apphbif,  43  L.  J.,  C.  P.  7. 

(0  Scholes  V.  Hilton,  10  M.  &  W. 
15  ;  2  Dowl.,  N.  S.  229. 
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Witnesses— Compelling  Attendance  of. 

the  Court  will  refuse  an  attachment  against  him  (?/).  Illness  is  a 
-  Bufflcient  excuse  for  his  not  attending  («).  So  is  leave  of  abseuro 
g^en  by  the  sohcitor  of  the  party  who  has  subpoenaed  him  (w).  Tho 
aflBdavit'  for  the  attachment  must  distinctly  show  all  that  is  rcquisito 
to  brmg  the  party  into  contempt  (z) ;  ex.  gr.  that  he  was  a  material 
T  V  V  vV^r°"  ^^^'    ^^  *°  proceedings  by  attachment,  see  post,  (Jh, 

Also,  by  Stat.  5  M.  c.  9,  s.  12,  if  a  person,  being  regularly  sub- 
poenaed as  a  witness,  and  having  his  expenses  tendered  to  him  iiiul 
not  having  any  reasonable  or  lawful  impediment,  do  not  iiiwoar 
accordmg  to  the  tenor  of  tho  process,  he  shall  forfeit  10/.,  and  shall 
P^3^  such  damages  to  the  party  grieved  as  to  the  Court  out  of 
which  the  process  was  awarded  shall  seem  meet.  These  daina^os 
must  be  assessed  by  the  Court,  and  not  by  tho  jury  or  Judge  at  Nisi 
Prius.and  an  action  will  lie  afterwards  on  such  asaessment  (h). 

Or,  instead  of  this  action  on  tho  statute,  the  party  injured" may 
have  an  action  against  the  witness  for  his  non-attendance  (c),  when 
his  evidence  was  wanted  (tZ),  or  for  his  not  producing  papers  required 
of  him  by  a  subpoena  duces  tecum  (e).  An  action  will  lie,  altlioui?]i 
in  consequence  of  the  witness's  absence,  the  cause  was  not  callcii 
on,_or  the 'jury  sworn  (/).  Nor  is  it  necessary  to  maintain  tho 
action  to  show  that  the  defendant  was  called  on  his  subpa-na  Ijy 
the  officer  of  tho  Court,  if  it  bo  shown  by  other  satisfactory  ovidcnco 
that  he  was  not  present  at  the  proper  time  and  place  when  ho  was 
requii-ed  to  give  evidence,  or  even  that  he  was  absent  when  the 
cause  was  called  on  for  trial,  under  such  circumstances  that  he 
could  not  have  been  forthcoming  when  required  to  give  evi- 
dence (jr).  Actual  damage  must  be  sustained  in  order  to  maintain 
the  action  (A). 


Sect.  2.  Compelling  Attendance  of  Witnesses  when  out  of  the  Jurisdic- 
tion but  within  the  United  Kingdom. 

Enactments  as  to.]— The  17  cfc  18  V.  c.  34,  recites  that  "groat 
inconvenience  arises  in  the  administration  of  justice  from  tlio  waut 
of  a  power  in  the  superior  Courts  of  law  to  compel  the  attoudanco 


(«)  Dicas  V.  Lauson,  3  Dowl.  427. 

{x)  Ite  Jacobs,  1  H.  &  W.  123. 
See  Scholes  v.  Hilton,  supra. 

( ?/)  Farrah  v.  Eeat,  6  Dowl.  470. 

(z)  See  Garden  v.  Vreswell,  2  M. 
&  W.  319 ;  5  Dowl.  461 :  6  L.  J.,  Ex. 
84. 

(a)  Tinleu  v.  Porter,  5  Dowl.  744. 
And  see  Chapman  v.  Davis,  supra: 
R.  V.  Lord  John  Mussell,  supra. 
Though  it  seems  it  is  not  sufficient, 
in  answer  to  au  applicaiiou  for  an 
attachment  against  a  witness  for  dis- 
obedienco  to  a  subpoena,  to  show  that 
his  evidence  was  not  material.  Id. : 
Scholes  V.  Milton,  supra. 

{b)  Pearson  v.  Iks,  2  Doug.  65G, 
561. 


{c)  Pearson  v.  lies,  2  Doug.  i55G 
See  Mullett  v.  Hunt,  1  C.  &  M.  Ih2 : 
Davis  v.  lovell,  4  M.  &  W.  67S ;  7 
Dowl.  178:  Maunscll  \.  Aiiimcorth. 
8  Dowl.  869. 

(rf)  See  Lamont  v.  Crook,  G  M.  & 
W.  615  ;  8  Dowl.  737. 

(e)  Amey  v.  Zona,  9  East,  473 ;  1 
Camp.  14,  180a. 

{J)  Mullett  y. Hunt,  1  C.  &M.  7.52: 
Hopper  V.  .S'»it'i!/(,  Mood.  &  M.  11.5: 
Lamont  v.  Crook,  supra :  overruling 
Bland  v.  Swafford,  Peako,  00.  ° 

ig)  I  'iionlv.  Crook,  supra :  Yeat- 
man  v.  Dempsei/,  infra. 

(/()  Coulinij  V.  Coxe,  6  D.  &  L.  399 ; 
6  C.  B.  703;  18  L.  J.,  0.  P.  100: 
Yeatman  v.  Dempseu,  7  C.  B..  N.  S. 
G28  ;  29  L.  J.,  C.  P.  177. 


Witneases  in  Scotland  or  Ireland. 

of  witnesses  resident  in  one  part  of  the  United  Kingdom  at  a  trial 
n  another  part,  and  the  examination  of  such  Tvitnesses  by  com- 
mission is  not  in  all  cases  a  sufficient  remedy  for  such  incon- 
venience." ,  !_•         1.  tl 

By  8.1,  "  If,  in  an  action  or  suit  now  or  at  any  time  hereatter 
dcvjending  in  any  of  her  Majesty's  Superior  Courts  of  Common  Law 
at  Westminster  or  Dublin,  or  the  Court  of  Session  or  Exchequer  m 
Scotland,  it  shall  appear  to  the  Court  («)  in  which  such  action  is 
ponding,  or  if  such  Court  is  not  sitting,  to  any  Judge  of  any  ot  the 
said  Courts  respectively  (t).  that  it  is  proper  to  compel  the  personal 
attendance  at  any  trial  (/c)  of  any  witness  (/)  who  may  not  bo  within 
the  iurisdiction  of  the  Court  in  which  such  action  is  pending,  it 
shall  be  lawful  for  suv^h  Court  or  Judge,  if  in  his  or  their  discretion 
it  shall  so  seem  fit,  to  order  that  a  writ,  called  a  writ  of  subpoena  ad 
testificandum  or  of  suhpccna  duces  tecum  or  warrant  of  citation,  shall 
•ssue  in  special  form,  commanding  such  witnesses  to  attend  such 
trial  wherever  ho  shall  bo  within  the  United  Kingdoni,  and  the 
service  of  any  such  writ  or  process  in  any  part  of  the  United 
Kingdom  shall  be  as  valid  and  effectual  to  all  intents  and  purposes 
as  if  same  had  been  served  within  the  jurisdiction  of  the  Court 
from  which  it  issues."  ,  „    ,  .,         »       l  i         t. 

By  3.  2,  "  Every  such  writ  shall  have  at  foot  thereof  a  statement 
or  notice  that  the  same  is  issued  by  the  special  order  of_  the  Court  or 
Judge,  as  tho  case  may  be ;  and  no  such  wnt  shall  issue  without 

such  special  order."  ,   ,    „      ,  v  ™ 

By  s.  3,  "  In  caso  any  person  so  served  shall  not  appear  accorUmg 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawful  for  the 
Court  out  of  which  tho  same  issued,  upon  proof  made  of  the  service 
thereof,  and  of  such  default,  to  the  satisfaction  of  the  said  Court, 
to  transmit  a  certificate  of  such  default  under  the  seal  cf  the  same 
Court,  or  under  the  hand  of  one  of  tho  Judges  or  justices  of  the 
same,  to  any  of  her  Majesty's  Superior  Courts  of  Common  Law  at 
Westminster  in  case  such  service  was  had  in  England.or  m  case 
such  service  was  had  in  Scotland  to  the  Court  of  Session  or  Ex- 
chequer at  Edinburgh,  or  in  caso  such  service  was  had  mlrelana 
to  any  of  her  Majesty's  Superior  Courts  of  Common  Law  at  Dubhn ; 
and  the  Court  to  wl^ich  such  certificate  is  so  sent  shall  and  may 
thereupon  proceed  against  and  punish  the  person  so  having  made 
default,  in  like  manner  as  they  might  have  done  if  such  person  had 
neglected  or  refused  to  appear  in  obedience  to  the  writ  ot  subpoena 
or  other  process  issued  out  of  such  last-mentioned  Court    (m). 

By  s  4  "None  of  the  said  Courts  shall  in  any  case  proceed 
against  or  punish  any  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  ot  subpoena  or 
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(i)  A  judge  has  now  power  to 
make  the  order  when  the  Court  is 
sitting.  See  Jud.  Act,  1884,  s.  16, 
post,  p.  572. 

(A)  This  act  is  not  available  to 
compel  the  attendance  of  a  person  in 
Ireland  as  a  witness  before  an  arbi- 
trator upon  a  coT-ipulsory  reference  : 
O'Ftanagan  v.  Geoghegan,  16  C.  B., 
N.  S.  6'^6 :  or  a  reference  by  con- 
sent of  the  action  and  all  matters  in 


difference  :  Hall  v.  Brand,  12  Q.  B. 
D.  39  ;  53  L.  J.,  Q.  B.  19  ;  49  L.  T. 
492;  32  W.  K.  133. 

(0  See  Earris  v.  Barber,  25  L.  J., 
Q.  B.  98,  where  the  Court  ordered 
a  subpoena  to  issue  to  compel  the 
attendance  of  the  plaintiff. 

(wA  As  to  the  mode  of  proceeding 
-A-hen  a  witness  within  the  juriadic- 
tiou  neglects  to  attend  in  obedience 
to  a  subpoena,  see  ante,  p.  668. 
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Paet  VI. 


Commission  to 
examine  wit- 
nesses may 
still  be  issued. 


Act  not  to 
affect  the  ad- 
missibility of 
evidence. 


Application 
may  be  made 
to  Judge  al- 
though Court 
sitting. 


Practical  di- 
rections as  to. 


Indoraemetlt. 


Witnessea—Compelling  Attendance  of. 

°i^??"  ^^°^^^^  lasvLG^  under  the  powers  given  by  this  Act,  unless  it 
shall  be  made  to  appear  to  such  Court  that  a  reasonable  and  suffi- 
cient sum  of  money  to  defray  the  expenses  of  coming  and  atteudinR 
to  give  evidence,  and  of  returning  from  giving  such  evidence,  had 
been  tendered  to  such  person  at  the  time  when  such  writ  of  sub- 
poena or  prcicess  was  served  upon  such  pcson"  {n) 

By  a.  5,  "  Nothing  herein  contained  shall  alter  or  affect  the  power 
of  any  of  such  Courts  to  issue  a  commission  for  the  examination  of 
witnesses  out  of  their  jurisdiction,  in  any  case  in  which,  notwitli- 
standing  this  Act,  they  shall  think  fit  to  issue  such  commission  " 
(See  ante,  p.  545.) 

By  a.  6,  "Nothing  herein  contained  shall  alter  or  affect  tie 
admissibility  of  anv  evidence  at  any  trial  where  such  evidence  is 
now  by  law  receivable,  on  the  ground  of  any  witness  being  beyond 
the  jurisdiction  of  the  Court;  but  the  admissibility  of  all  such 
evidence  shall  be  determined  as  if  this  Act  had  not  passed."  f.S'ec 
ante,  p.  541.)  ^ 

By  the  Judicature  Act,  1884  (47  &  48  V.  c.  61),  s.  16,  "Section 
one  of  the  Act  seventeen  and  eighteen  Victoria  chapter  thirty-four 
entitled,  '  An  Act  to  enable  Courts  of  Law  in  England,  Ireland,  and 
bcotland  to  »ssue  process  to  compel  the  attendance  of  witnesses  out 
of  their  jurisdiction,  and  to  give  effect  to  the  service  of  such  process 
in  any  part  of  the  United  Kingdom,'  is  hereby  amended  so  as  to 
authorize  and  empower  a  Judge  of  the  High  Court  to  make  orders 
as  therein  mentioned  as  well  when  the  Court  is  sitting  as  at  anv 
other  time.  '  •' 

Practical  Directions  as  to.^—Make  an  affidavit  stating  that  the 
action  18  pending,  the  nature  of  it,  and  the  issue  to  be  tried.  In  some 
cases  it  may  be  advisable  to  make  the  pleadings  an  exhibit  to  the  affida- 
vit. Show  by  the  affidavit  where  the  witness  proposed  to  be  examined 
is  residing,  and  that  he  is  a  material  and  necessary  witness  for  the  parti/ 
making  the  application  upon  the  trial  of  the  cause  (o).  It  is  advisable 
to  show  what  is  the  nature  of  the  evidence  he  will  give.  Any  other 
facts  should  be  stated,  showing  the  necessity  for  the  personal  attendance 
of  the  witness  at  the  trial  (p). 

Indorse  the  affidavit  thus :  "  Affidavit  in  support  of  application  for 
an  order  for  a  writ  of  subpoena  to  <■  mpel  the  attendance  of  W.  W 
L*^«  loitnessl  as  a  witness  at  the  trial  of  this  action."  Take  the 
affidavit  to  a  Judge  at  Chambers,  and  apply  ex  parte  for  the  order.  It 
tsnot  necessary  to  take  out  a  summons  or  to  give  a  notice  of  motion  (q) 
If  the  Judge  is  satisfied  with  the  affidavit,  he  will  indorse  on  it  an 
order  for  the  subpoena  to  issue.  It  is  not  necessary  to  draw  uu  the 
order  {Ord.  LII.  r.  14).  Take  the  affidavit  indorsed  by  the  Judge, 
tvith  a  precipe,  which  can  be  purchased  at  a  law  stationer's  with  the 
impressed  fee  stamp  on  it,  and  the  subpoena  to  the  proper  office,  and 
get  the  subpoena  stamped  there.     The  form  of  the  subpoena  will  be 


(ti)  As  to  tendering  a  witness's 
necessary  expenses  when  he  is  within 
the  jurisdistion,  see  ante,  p.  562. 

(o)  The  affidavit  must  show  that 
he  is  reasonably  necessary :  Allen  v. 
Duke  of  Hamilton,  L.  R.,  2  C.  P.  630. 


{p)  See  form  of  affidavit.  Chit. 
Forms,  p.  331. 

(«)  Eendman  v.  Brncr.'.,  \  Jur., 
N.  S.  1052,  Aldcrmi,  B. :  Harris  v. 
Barber,2bl..3.,q,.-R.m. 


Witntsiea  in  Scotland  or  Ireland. 
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foimd  in  Chit.  FormB.    It  is  issued  in  the  same  way  as  a  »"^/'«»<»j»  .  ^"^^- ^^•- 
{Zd,  where  the  witness  is  within  the  jurisdiction.    As  to  whch,  see 

"  Wh^ere  In  action  and  all  matters  in  difference  have  been  referred 
to  arbitration,  there  is  no  jurisdiction  to  make  the  order  for  the 

^T/.et%raE?iSaen-ec^  in  the  same  way  as  a  s'^lpcenaj^  Sorv^e^of 
to  a  witness  within  the  jurisdiction  is  served.     A  reasonable  and  suffi.- 

making  default  are  to  be  pmushed.  making  de- 

. ■ fault. 


M  Hall  V.  Brand,  12  Q.  B.  D.  39 ; 
52l.J.,Q.B.19;49LT492. 
(.)  See  8. 4,  ante,  p.  671.    As  to  the 


expenses  to  be  tendered  to  a  witness 
•when  he  ia  within  the  jurisdiction, 
see  ante,  p.  562. 


(    «74    ) 


Paet  VI. 

Agreement  to 
take  evideuco 
at  trial  by 
affidavit. 


The  agree- 
ment. 


Filing  affi. 
davits ; 

—plaintiff's ; 


—defendant's ; 


—in  reply. 


CHAPTER  LVI. 

EVIDENCE  AT  TRIAL  DY  AFFIDAVIT  BY  CONSENT. 

It  is  compotont  to  th.>  parties  to  agree  that  the  on  iJenco  at  the  trinl 
of  an  action  shall  bo  ti.  kon  by  affidavit  iuBtoad  of  viva  voce.  (,C  f 
o/b.  C.  Ord.  AAA  VJL  r.  1,  ante,  p.  452.)  The  agrcenont  iir.v 
It  would  seem,  bo  confined  to  the  ovidonco  of  particular  Kicts  oi'll 
all  events  an  order  by  consent  that  the  evidence  as  to  particular 
facts  should  be  giyou  by  affidavit  could  clearly  be  made,  f !sa  AM 
On!  "^li  ,  ^^•''^'^-  "'''i'lonco  is  rarely,  if  over,  adopted  in  the 
Guoenslionch  Division.  A  guardian  «(/  litem  to  an  Infant  nZ 
consent  to  the  ovidonco  being  taken  by  affidavit  (a).  Notwith 
standing  tlie  consent  of  tho  parties  tho  Court  may  order  that  tlio 
witnesses  bo  examined  vivd  voce  (i).  ° 

_  The  Agreement.-]— The  agreement  to  take  the  evidence  should  he 
in  writing  0).  It  should  %e  formally  drawn  up  and  signed  aM 
not  be  left  to  be  coUected  from  correspondence  (c).  ^ 

ffi  1  '  .,^^itkn/0Krfee/i  daija^  after  a  consent  for  taking  evidence  by 
affidavit  as  between  the  parties  has  been  given,  or  within  such  IZ 
as  the  parties  may  agree  upon  or  the  Court  or  a  Judge  may  allow 

SfoSr  atuio?'^'^'^"*^  ^^'  ^^^^^^^  *«  thf  defendant  S 

Defendant's  Affidavits.-]--BY  r.  26,  "The  defendant,  within  four- 
teen days  after  delivery  of  such  list,  or  within  such  time  as  the 
parties  may  agree  upon,  or  the  Court  or  a  Judge  may  allow  shall 

Sereof."  '^'^''''*°  *^'  P^''^"*^^  o?  his  solfcito'a  list 

Affidavits  in  reply. -\-BYr.  27,  "Within  seven  days  after  tho 
expiration  of  the  last-mentioned  fourteen  days,  or  such  other  time 
as  aforesaid,  the  plaintiff  shall  file  his  affidavits  in  reply,  w S 
affidavits  shall  be  confined  to  matters  strictly  in  replyfand  shall 
deliver  to  the  defendant  or  his  solicitor  a  list  thereof  " 

The  affidavits  in  reply  need  not  be  confined  to  matters  contra- 


(a)  Knatchbiill  v.  Fouile,  1  Ch.  D. 
G04 ;  24  VV.  E.  629 :  Fryer  v.  Wise- 
man, 45  L.  J.,  Ch.  199  :  33  L.  T.  779. 

(6)  Lovell  v.  Wallis,  49  L.  T.  593 ; 


53  L.  .T,.  Ch.  494. 

(e)  Neiv  IVcstminster  Brewen/  v. 
Hannah,  1  Ch.  D.  278 ;  24  W'.  E. 
137,  899. 


Evidence  at  Trial  by  Affidavit. 
K„e  upon  tho  P°y').^>.S°^Sonot  11.0  Joponont  tot  cross- 

*?r'^r'''i±,!.fZ\('a^i'taMS  lor  crosB-oxominalion  is  i.»J 

Tod  (T  aCK' affidavit  hTonc"  iJh.u  filed  noithoi-  tho  party 
'^^  fhe^deT)onont  M?ll  bo  allowed  to  .vithdraw  it,  so  as  to  avoid 
uor  the  deponent  w  ^   cross-exammod,  although 

ESHslhS»t"MU^rA: 

*"^v 'r  ■  29  "  The  party  to  v^hom  such  notice  as  is  mentioned  m  the 
,  ^^voVilinr.  rule  is  civou  shaU  bo  entitled  to  compel  the  attond- 
i'lSe'o  ??e  iponent  K  cross-examination  i^.i  the  same  way  as  ho 
Sght  compel  L  attendance  of  a  witness  to  be  examined. 


676 
Chap.  LVI. 


Crosa-oxami- 
uatiou  of 
dcpoucut. 


Notico  for 
production  of 
dopouent. 


Compelling 
tteudunce  of 
.  spouout. 


.      T.  -3  e..i    -Rv  r   30    "Wheu  the  evidence  under  Printing  evi- 

PrintingMence  &c.l^^^ 

this  Order  is  tf^^^.^^^y^^^^^^^Venat  the  same  time  after  the  close  of 
the  notice  ot  ^"^1  shall  bo  given  at  tnes  ^^^^^  ^^^ 

tnT.  lfm?KiXes?X^  thereto,  or  the  Court  or  a  Judge 

Court  or  a  Judge  shall  otherwise  order." 

Notice  of  Trial  and  -^^m^f^^.f^^^^^^l^^^l^^Sl  S  fu°Su1n^'' 

r^vSerrn==s^^^^^^^^^^ 


(d)  Feacoch  v.  Earper,  7  Ch.  D. 

V.  Comedy  Opera  Company,  iQ  Ch-  U- 
591  •  43  L.  T.  666,  wbicli  shows  that 
aMdavits  will  not'  before  the  trial  be 
^erp.<l  to  be  taken  off  the  file  on  the 
crouud  that  they  iufimge  tiio  pro- 

^"(e^See S/«<-ifi!«r»  Vniony.  Brooks, 


7  Ch.  D.  68 ;  47  L.  J.,  Ch.  156. 

f  n  III  re  Quartz  Hill,  ic.  Co.,  Lx 
p.  Young,  21  Ch.  D.  642;  61  L.  J., 
Oh.  940. 

(n-)  Ex  p.  Child,  In  re  Uttaway, 
20  Ch.  D.  126;  61  L.  J.,  Ch.  4y4. 

(In  In  re.  Kmnkt,  Emaht  v.  Oar- 
diner  (C.  A.),  25  Ch.  p.  297  ;  25  L.  J., 
Ch.  297 ;  49  L.  T.  545  ;  31  \V.  R.  469. 


II 
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Past  VI. 


ti| 


Evidence  at  Trial  by  Affidavit  by  Content, 

ings  {tee  r.  30,  supra;  and  see  post,  Ch,  LVII.,  "  Notice  of  Trial") 
The  action  must  be  tried  by  a  Judge,  the  consent  being  oquiva- 


agrcement,  a  witness,  who  is  presont  at  the  trial  for  the  puriiose  of 
being  cross-examinod,  may  be  called  by  the  party  on  whoso  behalf 
ho  has  made  the  affidavit,  and  give  viva  voce  evidence  (A;). 


(i)  J^rook  V.  IFwi;,  8  Ch.  D.  610 ;  (A)  Gloisop  v.  Jicstmi,  ^c.   r„rni 

47 L.  J.,  Ch.  749  (C.  A.).  £o»r^,  47  i.  J.,  Ch.  630;  26  W  H 

433,  V. -CM.  .'-'».«. 


(   a77   ) 
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CHiP.  ^^^^ 

LVII.  Notice  of  Trial  ai.--'  ''iOHtUiiiffi  rolating  thereto 677 

LVIII.  Mode  of  Trial 582 

LIX.  rincc  of  Trial  and  Changes  thereof 'i89 

LX.  I'Ming  off  Trial    594 

LXI.  Entry  of  Action  for  Trial    598 

LXII.  The  Brief  601 

LXIII.  The  Juri/— Compelling  Attendance  of,  View,  ^c G02 

LXIV.  Qmlificationa,  ^e.,  of  Jurors,  Challenges 613 

LXV.  TheTrial    622 

LXVI.  The  Verdict    1555 


CHAPTER  LVII. 

NOTICE    OP    TKIAL. 

In  what  Cases  Notice  of  Trial  must  le  (liven.}— Notice  of  trial,    Chap.  LVII. 

unless  dispensed  with,  must  bo  given  in  all  cases  whoro  thoro  is  an 

issue  to  be  tried.     It  is  necessary,  even  whore  phimtift  is  u^ilor  a  J^  T^^""  f^  ^f 

peremptory  undortakin-  to  try  at  the  next  assizes,  or  the  like  [a]  ■  "1°" 

or  wLere  the  cause  has  boon  made  a  rerannet  at  the  assizes  [b].     J 

is  also  necessary  if  a  now  trial  be  granted  (c). 

But  whore  a  town  cause  is  mado  a  remanet  from  one  sittings  to 
another  (d),  or  where  a  cause  is  put  oft"  by  order  of  Nisi  Frius  (e) ; 
or  po4ponod  In  Judge's  order,  obtained  at  defendant's  instance,  to 
a  subsequent  sittings  (/),  a  fresh  notice  of  trial  is  not  necessary. 


,.s .   notice  of  trial 
4!   must  be  given 


(a)  IJield  V.  Weeks,  1  H.  BI.  222  : 
Monk  V.  Wade,  8  T.  R.  2-16,  n.:  Bain- 
bridge  V.  Furvis,  1  Dowl.  444 :  StiUh 
V.  Cranbrook,  1  Dowl.  148. 

(«)  Gains  v.  Bilson,  1  M.  &  P.  87 ; 
4  Bing.  414. 

(c)  Bingley  v.  Mallison,  3  Dougl. 

Td)  Jacks  V.  Mayer,  8  T.  E.  245  : 
Earn  V.  Greg,  6  B.  &  C.  125 ;  9  D.  & 
C.A.P.— VOL.  I. 


E.  125:  Gibbins  v.  Phillips,  8  B. 
&  C.  437 :  M'Intgre  v.  Somcrs,  14 
M.  &  W.  102 :  Crockford  v.  Tucker, 
18  L.  J.,  Q.  B.  114;  cf.  Ord. 
XXXVI.  r.  17,  post,  p.  678. 
(t)  Shepherd  v.  Butler,  1  D.  &  R. 

(/)  C'M'idet  V.   PrU'.ct,  T;.  R.,  2 
Q.  B.  407 :  S.  C,  riom.  La,udet  V. 
Prince,  36  L.  J.,  Q.  B.  196,  over- 
pr 
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When  and  by 
■whom  to  bo 
given ; 
— plaintiff ; 
— defendant ; 


Short  notice. 


Notice  of  Trial. 


When  and  hy  whom  to  he  (/iven.']~'By  Jt,  of  S. 
r.  11,  "  Notioa  of  trial  may  bo  givon  in  any  causo  or  mnttor 


— before  entry 
for  trial. 


What  length 
of  notice 
necessary. 


Ord.  XXXVL 
.     .  „        .,  .,  mnttor  liv  tlio 

plaintiff  or  other  party  in  tho  position  of  iilaintii'f.  ^ncli  liniinj 
may  bo' given  with  tho  reply  (if  any)  -wliether  it  closes  tho  plcaainj,'s 
or  not,  or  at  any  tiuio  after  the  issues  of  fact  aro  ready  for  triar'(7). 

By  r.  12,  "  If  tho  plaintiff  does  not  within  six  weeks  after  tho 
close  of  tho  pleadings,  or  witliin  such  extended  time  as  tho  Court  or 
a  Judge  may  allow,  give  notice  of  trial,  tho  defendant  may,  bel'uvo 
notice  of  trial  given  by  the  plaintiff,  give  notice  of  trial.  ,  .  ." 
Instead  of  giving  notice  of  trial  the  defendant  may  apply  to  luivo 
the  action  dismissed  for  want  of  prosecution.  {See  ante,  p.  328 
"  Dismissal  for  luaitt  of  Prosecution.")  '  ' 

The  notice  must  bo  given  before  tho  action  is  entered  for  trial 
{Ord,  XXXVI.  r.  lo).    As  to  tho  offoct  of  not  entering  tho  action 
for  trial  after  giving  notice,  see  Ord.  XXX  VI.  r.  20,  post,  p.  jijs 
"IJntri/of  Action  for  Tried." 

What  length  of  Notice  necessary.']— liy  R.  of  S.  C,  Ord.  XXXVI. 
r.  14,  '_'  Ten  days'  notice  of  trial  shall  be  given,  unless  tho  party  to 
whom  it  ifi  given  has  consented,  or  is  under  terms  or  has  been 
ordered  to  take  short  notice  of  trial ;  and  shall  be  sufficient  in  all 
cases,  unless  otherwise  ordered  by  tho  Court  or  a  Judge.  Short 
notice  of  trial  shall  be  four  days'  notice,  unless  otherwise  ordered." 
The  ten  days  aro  reckoned  exclusive  of  the  day  of  giving  tho  notice 
and  inclusive  of  tho  day  on  whicli  tho  trial  is  to  be  had,  or  rather 
of  that  for  which  the  notice  of  trial  is  given. 

SJwrt  Notice.-]— Hy  R  of  S.  C,  Ord.  X  vZF/.  r.  14,  "Short 
notice  of  trial  shall  be/o«r  days'  notice,  unless  otherwise  ordered." 

Where  defendant  is  under  terms  of  taking  short  notice  of  trial  it 
is  usual  to  give  as  long  a  notice  as  the  time  will  admit  of  (A) ;  I'lut 
this  doos  not  appear  to  be  absolutely  necessary  {i).  If,  by  an  order 
for  hiui  to  pload  or  otherwise,  tho  defendant  is  bound  to  tako  short 
notice  of  trial,  "if  necessary,"  tho  iilaintitf  is  entitled  to  give  nioh 
notice  if  he  cannot,  using  reasonable  diligence,  give  full  notice 
although  the  regular  course  of  jjlcading  is  not  such  as  to  render 
short  notice  absolutely  necessary  {j). 

If  a  Master's  order  binds  tho  defendant  to  take  short  notice  for  a 
particular  sittir-s,  it  does  not  bind  him  to  take  short  notice  for  any 
other  sittings  {kj.    Even  where  it  was  to  accept  short  notice  for  tho 


ruling  on  this  point  Jach  v.  Mai/er. 
8  T.  R.  215,  and  Ellis  v.  Trtishr,  2 
W.  BI.  798.  See  Stockton  and  Darl- 
ington It.  Co.  v.  l'o.r,  2  L.  M.  &  P. 
141;  6  Ex.  127;  20  L.  J.,  Ex.  m. 

(g)  This  rule  obviates  the  diiHculty 
that  arose  in  Aaquith  v.  JUoluiciu; 
49  L.  J.,  Q.  B.  800.  See  also  Metre 
politan  Inner  Circle  li.  Co.  v.  Mctro- 

folitan  li.   Co.,  6  Ex.  D.   196;  42 
,.  T.  590. 

(/;:■  Pi'ae.  Ecg.  390;  Tidd,  0th  ed. 
""'■    .o7. 

Drake  v.  Did  ford,  15  M.  «& 


W.  C07.  See  Dignam  v.  litiotsoii,  3 
M.  &  W.  431. 

(./)  I'rcltg  V.  Nauscaiccn,  L.  R., 
9  Exch.  42  ;  43  L.  J.,  Esch.  3:  Druhc 
V.  I'ickford,  ubi  supra:  Dif/iiaiii  v. 
Ibbotson,  3  M.  «fc  W.  431 :' ?roo//,v 
V.  Aldritt.  17  L.  T.  120 :  Ilowm  v. 
Welch,  9  Exch.  272  ;  23  L.  J.,  Es.  7. 

{k)  flatter  v.  Daintcr,  1  Powl., 
N.  S.  35 ;  8  M.  &  W.  072 :  Dignam 
V.  Moslt/n,  6  Dowl.  517 :  Ab6olt  v. 
Abbott,  7  Taunt.  452;  1  moo.  liiO : 
O'Kcefc  V.  Culler,  6  Ir.  It.,  C.  L. 
452,  Q.  B. 


Short  Notice,  &c. 
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■I  XXXVT. 

ittor  liy  tlio 
Siicli  liiiik'u 

LO  plcil(lillf,'3 

'or  trial" '((■/). 
js  at'tor  tho 
;ho  Court  ov 
maj',  bui'uvo 
'iixl.  .  .  ." 
•ply  to  huvo 
nte,  p.  32S, 

ed  for  trial 
?  tlio  action 
post,  p.  oils, 


i.  XXXV I. 
;lao  party  to 
r_  has  been 
ciout  in  all 
Igo.  Short 
jO  ordered." 
?  tho  notice, 
i,  or  rather 


14,  "Short 
io  ordered." 
0  of  trial,  It 
of  {h) ;  but 
l)y  an  order 
)  talto  short 
o  p;ivc  Mich 
full  notice, 
s  to  render 

notice  for  a 
tice  for  any 
itico  for  tho 


7.  li/iotsoii,  3 

wen,  L.  R., 
cch.3:  JJni/t-o 
:  J)if/ii'iiii  V. 

m-.'n'ooi/i!/ 

:  Flowers  v. 
L.  J.,  Ex.  7. 
r,  1  ])owl., 
572:  Jliqnum 
1 :  Abbott  V. 
1  .luoo.  Kit): 
;r.  E.,  G.  L. 


sittings  in  tenn,  and  tho  plaintiff,  without  any  default  on  tho  part  CnAP.  LYII. 
of  tho  defedant,  was  unable  to  reply,  so  as  to  give  such  notice,  it 
was  held,  that  a  short  notice  for  the  second  sittings  was  irregu- 
lar (/).  Inasmuch  as  a  party  is  not  entitled  to  the  costs  of  pre- 
paring for  trial  unless  notice  of  trial  is  given,  it  is,  in  many  cases, 
where  the  term  of  taking  short  notice  is  imposed,  advisable  to 
insist  on  some  terms  which  will  enable  tho  party  to  commence  tho 
preparation  for  trial  before  the  four  days  (m).  It  seems  that  under 
an  order  to  take  short  notice  of  trial  the  defendant  is  not  bound  to 
take  short  notice  of  inquiry  (;/). 

Sometimes  tho  Master  will  put  defendant  under  toi-ms  of  takmg 
less  than  four  days'  notice  of  trial  (o). 

Form  of  Notice.']— V,Y  -R-  "/  ^-  C-,  Or<L  XXXVT.  r.  13  (j>),  Form  of 
"  Notice  of  trial  shall  state  whether  it  is  for  tho  trial  of  tho  caiise  notice  (9). 
or  matter  or  of  issues  therein  ;  and  the  place  and  day  for  which  it 
is  to  be  entered  for  trial.  It  shall  be  in  tl  Form  No.  10  in 
App  B.,  with  such  variations  as  circumstances  may  require"  (7). 
The 'notice  must  be  in  writing.  {Ord.  LXVI.  r.  1).  It  may  bo 
written  on  tho  back  of  the  reply  or  on  r,  separate  paper.  When  it 
is  written  on  the  reply,  the  title,  &c.  should  bo  omitted. 

Where  there  were  several  issties,  and  the  notice  was  to  try  the 
issue,  the  Court  held  the  notice  sufficient  (r).  If  there  aro  two  or 
more  defendants,  and  one  of  them  lots  judgment  go  by  default,  and 
tho  other  pleads,  the  notice  of  trial  should  state  that  the  issue 
ioinod  with  Lho  latter  will  bo  tried,  and  that  the  jury  will,  at  the 
same  time,  assess  the  damages  against  tho  former  (s).  It  would 
seem,  however,  that  the  notice  need  not  state  that  there  will  be  an 
assessment  of  damages  where  such  assessment  will  necessarily  bo 
involved  in  the  issues  to  be  tried. 

For  ivhat  Dan,  Sittings,  &c.-]-By  Ord.  XXXVI.  r.  17,  "Notice  of  For  what  day 
trial  for  London  or  Middlesex  shall  not  bo  or  operate  as  for  any  eittinga,  &c. 
particular  sittings ;  but  shall  be  deemed  to  be  for  any  day  after  the 
expiration  of  the  notice  on  which  tho  trial  may  come  on  in  its  order 

By  r.  18,  "Notice  of  trial  elsewhere  than  in  London  or  Middlesex 
shall  be  deemed  to  be  for  tho  first  day  of  tho  then  next  assizes  at 
the  place  for  which  notice  of  trial  is  given." 

As  to  tho  place  of  trial,  and  applications  to  change  it,  see  post, 
p.  589,  "  Changing  Place  of  Trial." 


(0  JFhite  V.  Okr/:e,  8  Dowl.  730. 
And  see  Letvis  v.  Hay,  4  Jur.  579, 
B.C. 

(m)  Freeman  v.  Springham,  14  C. 
B.,N.  S.  203;  32  L.  J.,  C.  P.  249: 
Curtis  V.  Flatt,  16  G.  B.,  N.  S.  165  ; 
33L.  J.,C.  P.  255. 

(«)  lilaaiv  v.  Chaters,  6  Taunt. 
458 :  Stevens  v.  Fell,  2  Dowl.  355 ; 
2  C.  &  M.  421 ;  4  Tyr.  267. 

(0)  See  lawson  v.  llobinson,  2 
Dowl.  69 ;  1  C.  &  M.  499. 

{p)  As  amended  by  E.  of  S.  C, 
Octoiser,  1884,  r.  6,  by  which  "  Order 
XXXVI.  r.  13,  shall  be  read  as  if  the 


words  *iu  actions  iu  the  Queen's 
Bench  Division '  were  omitted  there- 
from." See  Ginqer  v.  Fycroft,  17 
L.  J.,  Q.  B.  182:  per  Erie,  J.,  in 
Cory  V.  Hotson,  1  L.  M.  &  P.  23  ;  19 
L.  jr.,  Q.  B.  250 :  Fenn  v.  Green,  G 
E.  &  B.  056;  25  L.  J.,  Q.  B.  353: 
Cross  V.  Lang,  1  Dowl.  342 :  llama 
V.  Gamble,  7  Ch.  D.  877 ;  47  L.  J., 
Ch.  344. 

(n)  See  the  form,  Chit.  F.  33u. 

(/•)  Floiversv.  Welch,  9  Exch.  272; 
23  L.  J.,  Ex.  7. 

(s)  Tidd,  9th  ed.  754.    See  ante, 
p.  326. 
P2 
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Notice  of  Trial. 

Mode  of  Trial.']— In  actions  for  slander,  libol,  false  imprisonment, 
malicious  prosecution,  seduction,  or  broach  of  promise  of  marriaj^o, 
tho  plaintiff,  if  lie  desires  a  trial  by  jury,  must  say  so  in  his  notice. 
(See  Ord.  XXXVI.  r.  2,  post,  p.  585.) 

As  to  tho  application  to  change  tho  mode  of  trial,  see  post,  p.  58j. 

To  whom  to  he  given."] — Tho  Eules  of  tho  S.  0.  contain  no  express 
provision  as  to  tho  person  to  -whom  tho  notice  of  action  is  to  bo 
given,  but  by  r.  34,  //.  2\,  1853  (repealed),  it  was  provided  that 
"  Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  inquiry, 
shall  bo  given  in  town :  but  countermand  of  notice  of  trial  or 
inquiry  may  bo  given  either  in  town  or  country,  unless  otherwise 
ordered  by  the  Court  or  a  Judge."  Tho  meaning  of  which  rule 
was  that  tho  notice  might  be  given  by  tho  solicitor  or  agent  either 
in  town  or  country ;  and  either  might  give  it  in  town  as  well  as  in 
the  country,  although  the  agent's  name  were  on  the  record  (<].  As 
the  pr&ctico  would  probably  be  held  to  be  still  guided  by  this  rule 
the  notice  should  be  given  as  therein  directed. 

As  to  the  service  of  proceedings,  where  defendant  has  appeared 
in  person,)  see  post,  Ch.  CXXVI.  {u).  As  to  the  mode  of  service  on 
solicitors,  see  post,  Gh.  CXXVI.  {x).  If  there  be  several  defendants, 
a  notice  must  be  given  to  each,  if  they  appear  in  person ;  or  if  they 
appear  separately  by  different  solicitors,  it  must  be  given  in  town 
to  the  soHcitor  or  agent  of  each. 

As  to  the  proceedings  when  tho  defendant  becomes  bankrupt, 
&c.  pending  action,  see  post,  Vol,  2,  Ch,  LXXXVIII,,  "Chanye  of 
Parties  by  Death,  ttc." 

How  long  in  force.] — By  Ord,  XXXVI.  r,  16,  "In  London  and 
Middlesex,  unless  within  six  days  after  notice  of  trial  is  given  tho 
trial  shall  bo  entered  by  one  party  or  the  other,  the  notice  of  trial 
shall  be  no  longer  in  force."  See  as  to  the  entry  for  trial,  2'ost, 
p.  598. 

Countermanding  Notice.]— By  Ord.  XXXVI.  r.  19,  "  No  notice  of 
trial  shall  bo  countermanded  except  by  consent,  or  by  leave  of  tho 
Court  or  a  Judge,  which  leave  may  bo  given  subject  to  such  terms 
as  to  costs,  or  otherwise,  as  may  be  just"  (y). 

The  repealed  rule  above  referred  to  provided  that  "  Countermand 
of  notice  of  trial  or  inquiry  may  be  given  either  in  town  or  country, 
u.  '  i\s3  otherwise  ordered  by  the  Court  or  a  Judge."  The  meaning  of 
wnich  rule  was,  that  it  might  bo  given  to  the  solicitor  or  agent  cither 
in  town  or  country,  and  this  although  tho  agent's  name  wore  on  the 
record  (z).  If  given  in  town  in  a  country  cause  on  the  last  day 
allowed  by  the  order  for  giving  it,  it  would  seem  it  should  bo  given 


(0  Cheslt/n  v.  Fearce,  4  Dowl.  693 ; 
1  M.  &  W.  56 :  Margettson  v.  liush, 
8  Dowl.  388. 

(u^  See  Fry  v.  Mann,  1  Dowl.  419. 

(X)  See  Brown  v.  JFildbore  or 
Whit  fall.  1  Sc.  N.  R.  159  :  8  Dowl. 
692 :  "Feddie  v.  Fratt,  7  Sc.  N.  K. 
894 :  Ashleyy.  Brown,  19 L.  J.,  Q. B. 
477. 


{tf)  As  to  withdrawing  a  bad 
notice  and  giving  a  valid  one,  eeo 
Fell  v.  Tyne,  6  Dowl.  246 :  Ranger 
V.  Bligh,  id.  235.  Notice  of  couuter- 
maud  should  bo  in  writing,  ante, 
Ord.  LXVI.  r.  1. 

(;)  Vhcstyn  v.  I'carce,  4  Dowl.  0'J3 ; 
1  M.  &  W.  56 ;  1  Gale,  423 :  Margett- 
son V.  Ruth,  8  Dowl.  388. 


!'  .     n 


CountermindiiKj  Notice,  &c. 
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T,efore  rost-tiino(«).     It  must  bo  given  to  dofonclant's  solicitor    CnAP.  LVIL 
SeJo  ho  defends  ty  ono.  and  in  such  a  caso  notice  to  dotenaant 
himself  will  not  do  (6). 

Tr-reanlariiv  in  A^o</ce.]-Tho  Court  will  not  in  geneml  sot  aside 
J  iSSr  notice,  but  will  leave  the  plaintiff  to  proceed  at  Ins 
^pril  There  are  instances,  however,  in  which  the  Court  has  dono 
^  A  The  Court  (d )  will  sot  aside  a  verdict  for  an  irregularity  m 
Si ttice  if  the  saU  has  not  been  waived  by  defendant  defending 

"^^S^X^'o^  course,  be  waived (/)  Theroljre,  if 
delndant  appear  and  defend  the  action  at  the  trial,  ho  will  hereby 
taivo  any  iiTegularity  in  the  notice,  or  even  tho  want  ot  it  {,j). 
The  deiSdant  is  not' bound  to  return  an  irregular  notice,  and 
Acrefeio  does  not  waive  the  irregularity  simp  y  by  retaining  it  (;.;. 
Whin  what  time  an  irregularity  must  in  general  bo  taken 

'\tZatCVCA\tS.\.n^uvt,  and  obtained  his  certify 
t  nftor  trial  and  verdict  against  him,  has  a  right  to  sot  it  asido 
LttS    want  of  a  sufficient  Notice  of  tml,  although  his  estate  is 
Ssolvent,  and  his  trustee  is  no  party  to  tho  application  (7^). 


Irrcfrularity  in 
notice. 


Waiving  irre- 
gularity. 


When  to  be 
taken  advan- 
tage of. 

Bankrupt 
may  set  asido 
trial  for  want 
of  notice,  &c. 


(a)  See  Found  v.  Tenfold,  3  A.  & 

F  655 
(A)  kargettson  v.  R>'sh,  8  Dowl. 

^'^\c)  See  Cotton  ^■Thfmo'Uj 
Jur  270:  Brown  v.  U  ildbore,  i  be. 
N.  R.  159  :  8  Dowl.  592,  nom.  liromi 

(c)  See    IFUliams  v.    11  dnams,  2 

Dowl.  350. 

(f\  Ber'-esford  v.  Geddcs,  1j.  it., 

2  ('   P   285  :  Farmer  v.  Mount  tort, 

3  M.  &  W.  100;  1  Dowl.,  N.  S.  36G. 
di)  Doe  d.  Ant  rob  us  v.  Jepson,  i 

B  &  Ad  402:  Frans  v.  Farnvaeini, 
4Taunt.  515:  Gdlinyhamv.Waskett, 
M'Clel.  198:  ^onQe  x.  Fshcr,^U. 
&  G.  8U  ;  2  Dowl.,  N.  b.  Mt\  o  be. 
N.  R.  893:  Jlcrrcfjord  \.  Geddcs, 
Bupra.     See   Fiyfj    v.    lledderbiirn. 


C  Jur.  218,  B.  C,  where  under  very 
particular  circumstances  a  new  trial 
was  giautcd,  although  defendant  ap- 
peared and  defended  at  the  trial. 

(/()  Dignam  v.  Mostyn,  6  Dowl. 
517  :  Dignam  v.  Ibbotson,  3  jM.  &\V. 
431.     And  see  Brmvn  v.  Wddborc, 

1  Sc.  N.  E.  159  ;  8  Dowl.  592,  nom. 
Brown  \.  Whitfall ;  Wood  x.  Hard- 
inn,  3  C.  B.  9(j».     Sec  SttvenK  v.  1  ell, 

2  "C.  &  M.  421 ;  2  Dowl.  35.),  where 
the  Court  refused  to  allow  the  de- 
fendant his  costs  of  setting  aside  i». 
notice  of  iiKjuiry  because  ho  retauicd 
it  and  did  not  give  the  plaintiff  notice 
of  the  irregularity. 

(0  Klhih'i  V.  Moore,  22  L.  J.,  C.  P. 
253  ;  13  C.  B.  907.         ^ ,     ,       , 

(/,)  Shepherd  or  Shrpheiml  y. 
Thomimn,  9  M.  &  W.  110  ;  1  Dowl., 
N.  S.  315. 


a    bad 
cue,  see 
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CHAPTER  LVIII. 


MODE  OF  TRIAL. 


Part  VII. 
Mode  of  trial. 


Prior-  to  tlio  coming  into  operation  of  tlio  Eulos  of  tho  S\ipromo 
Court,  1883,  the  ordinary  mode  of  trial  of  an  action  in  the  Queen's 
Bench  Division  was  by  a.  Judge  and  jury,  and,  except  in  certain 
special  cases,  either  party  had  the  right  to  have  the  issues  of  fact 
so  tried.  Since  these  rules,  by  -which  the  present  practice  is  rofru- 
lated,  every  action  is  to  be  tried  by  a  Judge  alone,  unless  in  certain 
cases  notice  for  a  trial  with  a  jury  is  given,  or  in  otliers  an  orilcr 
for  a  trial  with  a  jviry  or  in  some  other  manner  is  obtained. 


Trial  by  judge 
in  absence  of 
notice  or 
special  order. 


Trial  by  J  ml  (je  without  a  Jury.'] — By  Onl.  XXXVI,  r.  7(a),  "In 
every  cause  or  matter,  unless  under  the  provisions  of  Eulo  G  of  this 
Order  a  trial  with  a  jurj'  is  ordered,  or  imder  Eulo  2  of  this  Order 
either  party  has  signified  a  desire  to  ha\  a  trial  with  a  jiuy,  tlio 
mode  of  trial  shall  be  by  a  Judge  withou  ,i  lury ;  provided  th;it  in 
any  suoh  case  the  Court  or  a  Judge  m-  at  any  time  order  any 
cause,  matter,  or  issue  to  bo  tried  by  a  i  adgo  with  a  jury,  or  Ly  a 


Judge 


sitting 


with  assessor!;,  or  by  an  ofhcial  referee  or  special 


referee  with  or  without  assessors  "  (a). 

This  rulo  prescribes  what  is  now  theoretically  the  ordinary  uiodo 
of  trial,  namely,  trial  by  a  Judge  sitting  alone  without  any  jury. 
Unless  tho  action  falls  within  Eule  2  (see  post,  p.  585),  and  one  piu'ty 
gives  notice  for  a  trial  with  a  jury  or  some  special  order  is  uuido, 
the  action  is  tried  by  a  Judge  alone.  Tho  trial  by  a  Judge  is  con- 
ducted in  tho  same  mode,  vintatia  mutandis,  as  a  trial  by  jury ;  all 
questions  both  of  law  and  fact  being  left  for  tho  decision  of  tho 
Judge,  who  acts  as  both  Judge  and  jury.  This  mode  of  trial  is  now 
frequently  adopted  in  tho  Queen's  Bench  Division,  and  in  very 
many  cases  is  preferable  to  trial  by  jury. 

Trial  by  jury;  2'rial  by  Jury.] — Tho  present  rules  do  not  take  away  tho  right 
of  either  party  to  have  tho  issues  of  fact  arising  in  an  action  tried  liy 
a  jury,  or  rather,  as  tho  rules  term  it,  tri"'^  b"  a  "Judge  with  a 
jury.''  They  merely  alter  tho  mode  in  .  ■  '•  .\nt  right  is  to  oo 
enforced, 
general  right  Either  party  to  an  action  in  the  Qu'.3ii  .■"  ^ .  .ch  Division  {h),  has 
to.  still  au  absolute  right  to  have  the  issues  of  lact  in  any  action  tried 


(fl)  Clauses  (b),  (c),  and  (d)  of  this 
rule  relate  to  special  juries  and  will 
be  found  post,  p.  G04, 


(//)  As  to  tho  Chancery  Division, 
see  Ord.  XXXVI.  r.  3. 


falling  \v'itliin  ^^^^^J^^^ 


I  us. 


Trial  hj  Jury. 

Ij  a  jury  (.),  .uhject  only  to  the  exception  of  ca.e. 

lialos  4  and  o  at  Orel.  AAA  ^f  •)'>.,      - ^^  ^    "  Tho  Court  or  a  Exceptio 

Z^^^SxS^^,  without  any  consent  of  parties,  have  been 

^'^SiTmle'^S corresponds  exactly  in  its  terms ;.ith  the  formc^ 

T^nlo'  6  includes  all  those  cases  which  the  Court  of  Chancery  had 

L  ;.rk.i  to  the  passiuK  of  the  Judicature  Acts,  to  try  wthout 

Hu  y  (  r-<l  Ssrcases  .-hidr  .ould  have  been  -mpul^ordy 

^otSrS  inder  sect.  3  of  tho/'-i-,  f "/"  '  ti  'al  b^  i'ln- (^  !  aid  cases.  ^ 
these  cases  there  is  no  absolute  right  to  a,  tiiai  '^J   :i^">  V-''  ,    ,, 

a  simple  issue  of  fact  {I).  Cwhich  corresponds  with  the  present 

hold  that  any  party  had  a  ^^^t,  Mibjcct  to   ne  c  ^^^  ^^.^^ 

to  submit  tho  issues  oi  i'^'^^.in  his  caso  to  a  ju  j^  ^^^ 

without.  a>nT  were  «iade^^^ 
£udr;rS°oXSou  oTmortla^         and  speciEe  performance 
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M  Sim  V.  Silber,  1  Q.  B.  D.  302  ; 
45  L  J     Q.  B.  400    34  L.  T.  682  : 

CocUurn,  C.  J.,  ^%V-^^^-,^f>''' 
Martin,  Hunt  v.  ^i"'"''!;'-'' ,?''  H'.V 
D  'M  iJl  L.  J.,  Ch.  08,5;  40  L.  i. 
390  •  30  W.  K.  527.  Cp.  Jud.  Act, 
1875,s.22,anto,p.l7:  A.;;j.iV,«., 
In  ro  Roberts  (C.  A.),  31  W.  K.  104- 

rfiU.(0.A.),.3Ch    D.     27;45L 

T    rii  750-  3a  L.  T.  HI:  -/<«'-  '■  • 
i<,J'5'ch:V35;36L.r295: 

JV/'-y  V.  J?rty/;s,  5  Ch.  D.  241  ,  40 
L.  J.,  Ch.  817.  .„„. 

(  n  Clow  V.  Harper,  3  Ex.  U.  lyo, 
47L.J.,E.x.393. 
(o')  Sec  cases  cited  snpra,  n.  («)  ^ 
(■//)  Jtmton  V.  ro6i«,  10  Ch.  D. 
558 ;  49  L.  J.,  Ch.  262  :  In  re  Mftrtni, 
Hunt  V.  Chambers,  cited  supra,  n.M  : 
j}',U»„o  V.  Moordnf,  8  T.  D.^20o j 
62  L.  J.,  P.  77  :  i/^<c^  J.  Muy,^  «Jh. 
D.  235:  ilfoss  v.  Bradourn,  32  W. 
R.  368. 


(i)  Sec  per  /esse/,  M.  R.,  i^**  »'« 

Jl/«)-(';»,20Ch.D.  atp.368. 


h 
Ch 


lew  C.  A.),  20  Ch.  D.  305  ;  •)!  L-  J-. 
CW.'.o»,2Ch.D.74G:,  C.'/«v.C«M/ 

^^Vf C,»W;..«//  V.  C.rrfi»./f,  23  C^. 
D.  772;  53  L.  J.,  Ch.  636;  32  W. 

^'u!^'ln  re  Marthu  llunt^'-  ^'iri- 
i<«,  20  Ch.  D.  365  :  Clarke  y.  Cook- 
son,  2  Ch.  D.  746. 

(/,)  Ciirdimn!  v.  Cardmall,  \V.  in, 

1881,  0.  16.  .  „.- 

(o)  Cknicnts\.Mrris,yf.^.  1»''! 

^^|;,rS^:^)^.5Cl.I.235: 
j;hU»".v.'  V.  llarnf,  ITL-  J-^^.'^- 
14-  ihisfon  V.  7Ui)),  10  fh.  1).  ooS, 
comnieuted  on  m  In  re  Martin,  Hunt 
V.  Chamhrrs,  supra. 
{q)  Moss  V.  Sradburn,  supra. 


Mode  of  Trial. 

of  contracts (r);  in  actions  for  an  injunction  to  prsTOnt  tho  in- 
friugomont  oi, :i  jmtont  (s),  trndo-raarl,  {<),  and  ' >  i^k-iiomo (uj.  iw, 
in  actions  for  iajuuctions  to  restrain  u  nuisanco  {x) ;  obstruction  t<< 
ancient  lights  (?/);  intort'oreijic  with  hntchosand  watercourses  (x) ; 
for  obstruction  to  a  rigJit  mJ'  way  v/l\oro  special  circumstances 
existed  which  ror  (in-cd  a  trial  -.lithout  a  jury  nioro  convenient  (-«), 
and  in  an  action  ti.  restrain  H-.)  -publication  of  a  libel  (6),  ordeis  for 
trial  without  a  jury  woro  refused. 

In  actions  projiorly  assigned  <<■  the  l-'haxiCLiy  Division,  tlio  .I'iBro 
desire  of  ))oth  parties  ..i  not  a  suiliciont  rensuii  to  ordo^  h  tri;il  boiuro 
a  j_ury(. :) ;  but  whero  tho  imrtios  both  ''.osi:  ;■  I  buch  a  tiial,  l^s;  actioa 
being  ouly  for  damages,  and  relating  to  lari<t  ;n  Stai'if.rdshiro,  where 
a  great  many  witnesses  resided,  an  ordci' was  uia'.lo  <In(;ctiug  a  trial 
0*  tiio  Stafford'] ;iro  assizes (<l).  In  such  actions  whero  tho  question 
jai.-'.'it  is  one  of  mixed  law  and  fact,  and  can  bo  moro  conveniently  tried 
TviMi'Jut  a  jury,  an  order  directing  such  trial  will  bo  mado  (e),'  The 
Ki  .rr)  fucfc  that  an  action  will  bo  tried  niorr  quickly  at  tho  assizes  is 
0  ti  %  suiilciont  reason  for  ordering  a  trial  \a  ith  a  jury  (c),  nor  is  the 
^■'act  that  tlio  plaintiff  has  fixed  tho  placf  of  trial  at  an  assize 
town  (/).  Jn  an  action  which  had  been  tri'd  twice  before  a  speciul 
jurj',  who  in  each  case  had  disagreed  ami  been  discharged,  tlio 
Court  of  Appeal  hold  that  tho  Judge  had  j'.iisdiction  to  make  an 
order  for  trial  boforo  a  Judge  without  a  j'i.'y((/).  "Where  botli 
parties  agreed  to  tako  evidence  by  aiTidavit,  thib  was  hold  equivalent 
to  an  agreement  that  tho  action  should  be  tried  v,  ithout  a  jury  even 
though  tho  caso  was  ono  peculiarly  adapted  fur  trial  by  jury  (/(). 
A  Judge  of  tho  Chancery  Division  cannot  try  a  caso  with  a 
jury(/). 

Tho  exception  contained  in  tho  second  of  tho  rules  above  referred 
to  (p.  583),  consists  of  cases  within  Old,  XXXVI.  r.  5  {post,  p.  C)8o), 
•which  empowers  the  Court  or  a  Judge  to  direct  tho  trial  witliout  a 
jury  of  any  "  cause,  matter  or  issue  requiring  any  prolonged  exami- 
nation of  documents  or  accounts,  or  any  scientihc  or  local  investi- 
gation, which  cannot  in  their  or  his  opinion  conveniently  bo  made 
with  a  jury"  {k). 


(»•)  Su'indcllv.  Birmingham  Syndi- 
cate, 3  Ch.  D.  127  :  I'illiV  v.  lUiylis, 
5  Ch.  D.  241  :  Usil  v.  Whclpton,  50 
L.  J.,  Ch.  511;  45  L.  T.  39;  29 
W.  E.  799 :  I'ulkr  v.  Sargcant,  W. 
N.  1882,  4. 

(4)  Borill  V.  niichcock,  L.  E.,  3 
Ch.  417. 

(0  Spratt's  Tatcnt  \.  WardSiCo., 
11  Ch.  D.  240. 

{11)  )Sin(/tr  Mavvfactitring  Co.  v. 
Zooq,  11  Cb.  D.  C56. 

(;r)  Went  V.  White,  4  Ch.  D.  G31 : 
rou-d;  WiUiums,  12  Ch.  D.  234 : 
Clark.  ■ .  'kipper,  21  Ch.  D.  134 ;  51 
L.  J.,    '■'.    .10;  4GL.  T.  811. 

(0  x..)uicr  y.Jiurre//,  5  Ch.  D. 
512. 

(?)  Fctcr  V.  Zailey,  W.  N.  1881, 
22. 

(a)  Weddcrlurn  v.  Fickcring,  13 


Ch.  D.  769:  Att.-Gen.  v.  Arkcoll 
W.  N.  1882,  82. 

(Jb)  Thomas  v.  Williams,  14  Ch.  D. 
8C4. 

(f)  Wood  and  Ircri/  (Limited)  v. 
Jlambtet,  G  Ch.  D.  113. 

id)  Id. 

(t)  Siinth  V.  K.  Staffordshire  R. 
Co.,  44  L.  T.  8;i. 

(  /■)  Card'na'l  v.  Cardinall,  25  Ch. 
D.  772 ;  5;*  Ch.  G36 ;  32  W.  E. 

411. 

(g)  Mr;;:.', ,.  .  Moordaff,  8  P.  D. 
20- 

I       r,-.,   ,_  V.  Wigg,  8  Ch.  D.  510. 

'  •  ■.,  ■  V.  Cookson,  2  Ch.  D. 
74?,  '■  ./•wt,"  V.  Murdoch  (C.  A.),  4 
Ch.  1.. -''-0. 

(k,  .S'p  |iost,Vol.  2,  Ch.  CXXXV,, 
"Off.rial  <ifid  fMcial  Referees.'" 
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ing  on  trial  by 

jury. 

— Notico. 


By  R  0/8.  a,  Ord.  XXXVI.  r.  2,  "  In  actions  of  elantlor,  libol.  Chap.  LVIII 
falso  imprisonment,  malicious  posccutimi   Kcauclion,  or  breuch  ot  ^^^le  of  insist 
iromiso  of  mari-iago,  tiro  plaintitt'  may,  m  hw  notice  of  trial  to  Lo 
Svou  as  hereinafter  provided,  and  1'  c  defendant  may,  npon  piyii.K 
Sto  loithinfour  days  from  the  time  ..f  the  sorvico  ot  notice  otnal 
or  xvithin  such  extended  time  as  the  Court  or  a  Judge  may  allow, 
or  in  the  notice  of  trial  to  be  given  by  him  as  hcroiuuttor  provided, 
eignify  his  desire  to  have  the  issues  of  fact  tried  by  a  Judge  with  a 
iurv.  and  thereupon  the  same  shall  be  so  tried.' 
^  A  form  of  notice  will  bo  found  in  Vhittifa  l<orms  p.  ,33 ). 

15vr  G   "  In  any  other  cause  or  matter,  upon  the  application  ot  -Order, 
anv  party' thereto  for  a  trial  with  a  jury  (,t  tho_ cause  or  matter  or 
anv  ssuo  of  fact,  an  order  shall  bo  made  f.u  a  trial  with  a  jury. 

ihis  application  should  generally  be  included  in  or  brought  on 
with  the  summons  for  directions. 

fivfcial  Order  as  to  Mode  of  Trial^-Ord.  XXXVI.  r.  7  {svpra),  Special  order 
proSs  that  the  Court  or^a  Judgll  may  at  any  tiine  order  any  -^omodoof 
?auso,  matter  or  issue  to  bo  tried  by  a  Judge  with  a  jury,  or  by;  a 
Judge  sitting  with  assessors,  or  by  an  oUicial  referee  or  special 
referee  with  or  without  assessors.  .„.,,,,  i    •    n 

Ev  r  4  "  The  Court  or  a  Judge  may,  if  it  shall  appear  desirable, 
direct  k  trial  without  a  jury  of  any;  question  or  issue  ot  fact  or 
pai-^ly  of  fact  and  partly  of  law,  arising  in  any  cause  or  matter 
Sict  previously  to  the  passing  of  tho  prmcipal  Act  could  without 
anv  consent  of  parties,  have  been  tned  without  a  jury    il). 

Bv  r  5  "  The  Court  or  a  Judge  may  direct  tho  trial  without  a 
iurv  of  any  cause  matter  or  issue  requiring  any  prolonged  oxami- 
iatlon  of  cfocumcnts  or  accounts,  or  any,  scientific  or  local  invest  - 
gation,  which  cannot  in  their  or  his  opinion  convemontly  be  made 

""'Any  Hi'cition  for  a  particular  mode  of  trial  may  and  generally 
'  \  should  be  included  in  the  general  summons  for  directions. 

Trial    Wore  Eeferee.}-AB  to    trial   before  referees,  see  post,  Eeferee. 
Vol.  2,  Ch.  CXXXV. 

Trial  with  Assessors.-]-By  Ord.  XXXVLr.  43,  "Trials  with  AssesBors. 
assessors  shall  take  place  in.  such  manner  and  upon  such  terms  as 
the  Court  or  a  Judge  shall  direct." 

Trial  hy  Co7nm«s/o«er.]-By  Ord.  XXXVI,  r.  44.  ''In  any  cause  Commissioner, 
or  matter  the  Court,  or  a  Judge  of  the  Division  to  which  tho  cause 
Z  ma  ter  is  assigned,  may,  at  any  time,  or  from  time  to  time,  order 
the  trial  and  determination  of  such  cause  or  matter,  or  of  any  issue 
of  fact  or  partly  of  fact  and  partly  of  law,  therein,  byanycom- 
S^issToner  ajpoinid  in  pursuance  of  the  29th  section  o  the  Princi- 
T,al  Act  or  at  the  sittings  to  be  held  in  London  and  Middlesex,  and 
Teh  cause,  matter,  or  issue  ebaU  be  tried  and  determined  accord- 
ingly." 


(/ )  See  ante,  p.  683. 


(m)  Supra,  n.  (i). 
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Trial  of  dif- 
ferent ques- 
tions by  diffe- 
rent modes  or 
at  different 
times. 


Trial  at  bar. 


In  what  cases 
granted. 


Mode  of  Trial. 

Trial  of  different  Questions,  &c.  h/ different  Modes.^ — Byi?.  of^.  f., 
Ord.  XXXVI.  r.  8,  "Subject  to  tho  provisions  of  tho  precodiu" 
Rules  of  this  Order,  the  Court  or  a  Judge  may  iu  any  cause  ',r 
matter,  at  any  time  or  from  Umo  to  time,  order  that  dilt'orent 
questions  of  fact  arisiuj?  t\oroiu  be  tried  by  different  modes  ot  trial 
or  that  one  or  more  questions  of  fact  bo  tried  before  the  others, 
and  may  appoint  tho  places  for  such  trials,  and  in  all  cases  may 
order  that  one  or  more  issues  of  fact  bo  tried  before  any  other  or 
others."  Tho  exercise  of  tho  powers  given  by  this  rule  is  dis- 
cretionary (,?/).  Looking  at  tho  expense  occasioned  by  having  two 
or  more  hearings  in  an  action,  an  order  for  tho  separate  hearing  of 
different  questions  will  only  be  made  on  very  special  grounds,  uiid 
when  it  is  clearly  shown  that  it  is  desirable  to  have  one  or  more 
questions  decided  upon  or  in  a  diiforent  manner  from  tho  others, 
or  that  by  doing  so  it  is  probable  that  tho  necessity  for  tho  trial 
of  tho  others  will  be  avoided  (a).  Where  there  is  a  prolimiiiiuv 
question  of  law  it  is  often  desirable  to  hayo  it  disposed  of  beforo 
tho  questions  of  fact.     See  ante,  p.  325. 

Trial  at  ^nr.]— By  Ord.  XXXVI.  r.  9,  "Every  trial  of  any 
question  6r  issue  of  fact  with  a  jury  shall  bo  by  a  single  Judge, 
unless  such  trial  be  specially  ordered  to  be  by  two  or  more  Judges." 
A  trial  under  this  order  before  two  or  more  Judges,  it  seems,  may 
be  had  either  iu  town  or  in  tho  country  {Judicature  Act,  1813,  s.  '26 
ante,  p.  189). 

Before  tho  Judicature  Acts  a  trial  at  bar  could  not  be  had  without 
leave  of  tho  Court,  even  though  tho  parties  consented  to  it.  And 
it  was  entirely  discretionary  with  the  Court  to  grant  it  or  not  (k), 
unless  the  Crown  were  actually  and  immediately  interested,  in 
which  case  the  Attorney-General  might  demand  it,  as  of  riglit  lb), 
Tho  Court  rarely  granted  it;  as  the  trial  caused  so  muuh  m- 
convenienco,  and  delayed  the  other  business  f>{.the  Court.  In 
general,  it  was  granted  only  where  tho  matter  in  dispute  was  of 
considerable  value,  and  difhculties  were  expected  to  arise  in  tho 
course  of  it  (c).  Formerly,  it  was  a  ground  for  granting  it  that 
one  of  tho  parties  was  a  Judge  or  officer  of  one  of  the  superior 
Courts  ((?);  but  this  was  not  so  at  the  time  of  the  passing  of  the 
Judicature  Acts :  and  in  a  case  where  tho  application  was  made  n])ou 
the  ground  of  tho  defendant  being  the  Lord  Chancellor  and  tho 
l)lainti£f  a  solicitor,  it  was  refused  (e).  A  trial  at  bar  could  not  bo 
had  where  the  venue  was  laid  in  London,  for  the  citizens  are  ox- 
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()/)  Emma  Mining  Co.  v.  Grant, 
11  Ch.  D.  918,  920. 

(z)  Id. :  Picrctj  v.  Young,  15  Ch. 
D.  475,  479,  480;  42 L.  T.  292:  Dent 
V.  Sovereign  Life  Assurance  Co.,  W. 
N.  1879,  33 :  Tasmanian,  S;c.  li.  Co. 
V.  Clark,  Id.  88 ;  Id.  106. 

{a)  It.  V.  Burqcsses  of  Carmarthen^ 
Say.  79:  It.  v.  Amcrr/,  1  T.  E.  363. 

(A)  It.  V.  Hales,  2  fetra.  816:  Itowe 
V.  Hrenton,  8  B.  &  C.  737 ;  3  M.  & 
It.  133:  JJrown  v.  lord  Uranville,  1 
H.  &  W.  270  ;  I'addock  v.  Forrester, 
1  Scott,  N.  R.  391 ;  8  Dowl.  834 ;  1 


M.  &  Gr.  583. 

(c)  Holmes  v.  Brown,  2  Dou^.  437. 
And  see  Lord  Sancln-ieh's  cusr,  2 
Salk.  648  :  Preston  v.  liiir/en,  1  Stra. 
479 :  lord  Itkcrs  v.  I'rdtt,  1  B.  & 
B.  265 ;  3  Mooro,  582 :  It.  v.  Ihn'- 
gesses  of  Carmarthen,  Say.  79 ;  Audr. 
271. 

{d)  Morton  v.  Hopkins,  1  Sid.  407: 
Sir  Samuel  ylst>ri/\^  case.  Id. ;  2 
Salk.  651 :  6  Mod.  123. 

(e)  iJimes  v.  Lord  Cottenham,  5 
Ex.  311 ;  19  L.  J.,  Ex.  290. 


^^^h^-A 
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ws. 


r>m«ted  from  Borviug  on  juries  out  o£  the  city  by  their  charter  (/).  CnAr.  LVIII. 
Th5roVa«TomJ  (louLt  Whether  it  could  bo  had  Yhero  tbo  vc"  « 
f l^,kHn  a  countv  pulatino ;  it  being  doubtful  whether  the  Couit 
SffP^^r  to  coVrolthe  ittendanco  ot  the  inhabitants  upon  a 

^^^£l{t:?S;iS^2-tionary.ittitl.C^ 

bar  or  not,  they  might  impose  what  tcims  they  plci  ^ca  upon  tno 

^,rmstinccs  (»).     It  must  have  been  moved  for  in  the  term  pre- 
circiimatancc9l"j.     i  intended  to  bo  tried,  unlosa 

Te^Luouwofo    1^^^^^^^  -J  it  could  not  bo 

the  "^fi"^ ^'''.r,_  !,,.(. -,.,.,cj,jivy  of  the  term,  unless  moved  tor  on 
movedforon   he  a.tpqcr  .^  desirous  of  having 

atffatta  ^the  crUt  for  the  Attorney-General  to  certify  to 

Sic?  on  is  made  on  notice^of  motion  (r) ;  and  generally  must  bo 

sSSortcd  by  an  affidavit  stating  the  value  of  the  i"-^ fer  m  ques- 

ion  the  litHculties  likely  to  arise  in  the  cause  and  such  other  facts 

J-nY  was  sufficient  unless  otherwise  ordered  by  the  Court  or  a 
T  W?A  Bv  r  41  //.  T.  1853,  "  Notice  of  a  trial  at  bar  shall 
Judge  («).  ,^y  rf^;{' ,g  -f  the  Coi  rt  before  giving  notice  of  trial  to 
bo  given  to  the  Masteis  ot  tho  ton  ^^  ^       .^^  ^^^^^^^  ^ 

^''SeTft^Sght  be  countermanded,  as  in  other  cases ;  but  it  Countcnnand 


(  f)  Anon.,  2  Salk.  644:  CasUll  v. 
BaniricUjc,  2  Str.  «iC;  tat  thojrnow 
servo  on  tkals  at  Nisi  Pnus  m  the 
Eoyul  Courts.  _. 

(a)  See  Gaily  v.  Clegg,  Say.  47 . 

V.  Enst  India  Co.,  2  Wils- 13G  b. 
(/.;  Holmes  V.  Broxcn,  2  Doug.  43* . 
(i)  Horough  of  Christchnrch  case,  1 

lA)  Anoi).,  Say.  loo. 

(I)  See  Dimes  v.  lord  Cottcnhem, 
5  Ei.  311-per  rolloch  C.  B  ;  I .  M. 
4Aune;  Fitzg.  207  ;  lIl.Bl.21]. 

(,»)SeeB.  M.4Aime. 

(«)  See  B.  v.  Foley,  1  Stra.  62. 


(o")   TwrMcr    v.  Barnaby,  2  Salk. 
G4<J     Ca.  I'r.,  C.  B.  66. 

(;;)  Xocrf  Bella  months  case,  2  Salk. 

"(«•)  Paddock  v.  Forrester,  1  So.  N. 
R.  i/oi ;  8  Dowl.  843 ;  1  M.  &  Gr. 

583 
'  (/•)  See  form,  Chit.  Foniis,  340. 

(i)  See  li.  V.  Burgesses  of  Carmar- 
then, Sayer,  79.  ..«       , 

(0  11  G.  4  &  1  W.  4,  c.  70,  8.  1. 

00  See  auto,  p.  578. 

(i)  2  Lil.  Pr.  K.  608. 

(,!•)  See  E.  M.  4  Anne. 

ly)  Fitzg.  267. 
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IMus,  unless  the  parties  consented  to  tlio  contrary  (jy).  The  iury 
".as  almost  invaria))ly  special;  ami  the  nilo  tor  tho  special  jury 
formed  a,  part  of  tho  rule  for  tho  trial  at  bur(z).  Eoforo  Iho 
Com.  Tmw  Proc,  Act,  1852,  ■which  abolished  jury  process,  -when  a 
trial  at  bar  was  granted  in  a  penal  action,  ujion  motion  of  the 
Attorney-General,  it  mint  L.^vf  '  len  noted  on  tho  back  of  tho 
distringas  (a). 

If,  when  the  trial  was  called  on,  a  sufficient  number  of  jurors 
did  not  attend,  tho  trial  must  have  been  adjourned,  and  an  undccim, 
decern,  or  vdo  talcs,  according  to  the  number  dofiuiont,  awarded  as 
at  common  law  (6) ;  for  tho  stat.  G  6'.  4,  c.  50,  s.  ;}7,  which  allows 
tho  tales  de  circumatantibus,  is  expresslj'  contincd  to  trials  at  Nisi 
Prius  and  tho  assizes.  And,  in  ono  case,  tho  Court  ordered  tli(» 
decern  tales  rcturniiblo  on  tho  day  but  ono  following,  there  boinn; 

i'urors  sufficient  :n  town  to  make  a  juiy ;  otherwise  the  trial  must 
lavo  been  put  off  for  two  terms  (c). 

Tlio  Judges  might  appoint  any  day  for  tho  trial  they  tliought  fit ; 
and  the  time  so  appointed,  if  in  vacation,  for  tho  purpose  of  sudi 
trial,  was  deemed  a  part  of  tho  preceding  term  {dj.  Tho  Masters 
and  their  clerks  acted  as  tho  officers  of  tho  Court  during  the  triiil. 
One  of  tho  Masters  callo(  over  and  sworo  tho  jury,  read  tho  record 
and  written  evider  o,  marked  all  deeds  and  papers  •  'yen  in  evi- 
den' 0,  and  had  tho  custody  of  them  afterwards  until  ci.lled  for,  and 
recorded  the  verdict  (e).  The  <  rial  was  had  in  tho  Court  at  West- 
minster, and  the  jury  wcro  obliged  to  attend  there  at  their  peril. 
The  Chief  Justice  (or",  in  his  absence,  tho  senior  judge)  suninM  il  ip 
tho  evidence  (/) ;  and  if  any  question  of  law  arose,  either  collaterally 
or  as  forming  a  part  of  the  case,  each  of  tho  Judges  delivend  his 
opinion  upon  it  seriatim  (/),  Each  of  tho  presiding  Jiidges  might, 
on  tho  trial,  make  ;mch  observations  to  tho  jury  upon  llio  wliolo 
case,  by  way  o"  direction,  as  ho  considered  to  bo  requisite  (j/).  In 
all  other  respects  the  tri^il  at  bar  x;\s  the  same  as  a  trial  at  Nisi 
Prius;  and  if  either  p:  ty  were  tlissatisfied  with  tho  verdict,  ho 
mig   1  move  f'M  a  new  *     il  as  in  otlicr  cases  (/<). 


(v)  Sec  Pierse  v.  Lord  Fauconhcrg, 

1  Burr.  ''"''■  Holmes  v.  Jiroun,  2 

Doug. ''  ; . 

(I)  Fhehis  V.  Xeili/,  4  Sr.  x^.  K. 
370 ;  3  M.  6i  Q.  883 :  Clark  v.  Harris, 

2  So.  TST.  U.  82. 

(a)  18  El.  c.  5.  B.  2. 

(b)  See  Demi  v.  Carlrian,  1  .-urr. 
273  ;  2  Sauiid.  349  a  •  b.  C.  1 .  73, 
3rd  ed. :  Buron  v.  t»,  i  Ex. 
769. 


(c)  Di'un  V.  Cadogan,  1  Burr.  273. 
Sec  R.  H.  i:.  C.  2. 

(d    ;1G.  4&1  W.  4.  c.  70,8.7. 

le)  I'idd,  9tli  ed.  751.  Seo  1  H. 
Bl.  212,  n. 

(/)  See  till,  trial  of  thf  Seven 
Bishops,  12  St.  Tr.  i2G. 

('/)  Itotve  V.  Jiniitnii  8  B.  &  C. 
737  ;  3  M.  &  E.  266. 

Qi)  Briijhf  V.  Eynon,  1  Bmr.  395; 
2  L.  Ken.  .^  . .  Musgravc  v.  ^cvinmn, 
Ld.  Bay  in.  1368. 


' 
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CHAPTEU  LIX. 

PLACE  OF  TRIAL  AND  CHANQES  THEUEOF. 


„  ^a  n  nr,l  XXXVI  r.  1.  "  Thoro  nhivU  bo  no  loi  al  venuo 
^^  ?•  f  \  nf'anv  tt^^ion  e-cept  there  otherwise  provided  by  statute. 
for  tho  trial  of  any  '^°^\'^^' J'  ?,  n  gi;^^^  uuloss  tlio  Court  or  a  Judge 
Every  action  m  every  ]hvsiou(a)^^  ^^^^^^,^  ^^^  ^^^ 

otherwise  orders,  ^o  tried  m  ^^^ ^^^L^  J^^.^^^,,,  i,^^  been  do- 
statomont  of  claim,  or  f      oio  "«  « iSJ^.'  he  served  „n  the  defendan t, 

it  necessary  that  certa m  actions  f^'!^^^;'^^^^^  ,j^,      u  no  ^lace  of 

£7i'i:?pS:^^^^^^^^  ^^-*-^^'^-^  ''^' ''-'' 

^'^Krit  will  be  observed,  expressly  excepts  those  cases  where 
a  parSkr  venuo  is  specially  Pyoserved  ^y  f^-^^'^  ,,aer 

i  Master  f-Y- "^-J^^S  ^  r^'o  pC^^^^^  I'-ed 

thai  the  tria    shall  bo  i\'ll^/*J°""i'^„J;^or,  gives  the  plaintiff  a 
on  by  the  plaintift  (e).  ,  .^i'^,^^''„^°'f  t^^^^^^  and  the 

prima  facie  right  to  fl?^>^« j/f  °°  ^l*  SteTed  on  the  application  of 
Slaco  so  proposed  by  J^^ni  wdl  not  ^^^^^^^^^  preponderance 

(r)  Ridge  v.  iJ»(iy<',  35  L.  T.  428, 
P.  D 


Chap.  LIX. 


riaco  of  trial 
— vouuo. 


Statutory 
venue. 
Change  of 
place  of  trial. 


(a)  See  Philips  v.  ^eale J.C.A.), 
26  ci.  D.  621 ;  io  L.  T.  433  ;  32  W. 
R  848:  Sedmayne  v.  Vaiiyhan,  li 
\V  R.  983.  A3  to  changing  tho 
venue  in  such  caaes,  see  Gm»  v. 
£,««««,  50  L.  T.  706;  32  W.R.  848. 
(6)  As  to  local  venues,  see  iJuU. 
&L.  Free.  PI.  2.  As  to  the  effect  of 
the  Jud.  Acts  in  enlarging  the  juns- 
diction  of  the  Court  in  '^"f^l^^^^ 
the  venue  waa  for.uerly  lOcal,  see 
Whitaker  v.  Forbes,  1  C.  P.  D.  51, 

45  L.  J,,  C,r,140  (C.A.)  J/^--* 

of  Buenos  Ayres,  2  Q.  B.  D.  210 , 

46  L.  J.,  Q.  B.  224,  and  ante,  p.  4. 


'(d)  Cp.  Bryson  v.  Russell,  51  L. 
T  10 

(.)  *Sce  Ord.  XXXVI.  , .  1,  supra. 
(/)  t'osshani  v. Z««c/J,  32 L.  i.bop, 
per  iovrf  Cofcr.  /^^  C- J.  at  p.  660  . 
Church  V.  Bar»ett,  L.  E.,  60.  P.  11  , 
0  L  J..  C.  P.  138:  Uurie  y.  Eop- 
w^orfTC/B.,  N.  8.  835;29L.J., 
C  P.  151:  Bucknell  v.  mUipps,1 
So  "74 :  Atkinson  v.  Sadler,  2  Gmt. 

manton  Iron  Co.,  W.  N.  1876,  lOo  , 
Bitt.  No.  ccovii. 
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Place  of  Trial  and  Changes  thereof. 

tho  Balo  of  horsoH  at  Liverpool,  tho  Court  rol'iisod  to  chaiiRo  tlio 
venti  troin  Middlosox  to  Houtli  Liiaciishiro,  111)011  afliiluvitx  .statin" 
that  ilio  dofoiulaiit'H  witnoHsos  all  rosidod  a-  Livoi'iK/ol  and  in  Ji„1 
laud,  tho  allldiivilM  in  aiiswor  statiiij?  that  1  ho  idainfifl'H  witiussis 
Bcioutific  men  and  otliorH.  all  resided  in  or  near  to  tho  phu'o  w\wi,] 
tho  vouno  was  originally  hiid(,f/).  Whoro,  however,  in  an  action 
for_ breach  of  a  contract  made  in  Liverpool,  whoro  tho  dclVndiint 
resided,  and  where  tho  contract  was  to  bo  performed,  tho  pluinlin 
laid  tho  yeniio  in  London,  and  a  .Tndf,'o  at  <'hainborrt,  (,n  tlm 
defendant's  application  npon  idlidavitn  swoarin?,'  that  all  the  du. 
fondaut'a  witnesses,  thirteen  in  ninubcr,  resided  at  Liverpool,  and 
that  a  cross-action  was  ponilin^'  there,  notwithstandinj,'  tho  plaiutilV 
Bworo  that  all  but  ono  of  his  witnesses,  twenty-eiglit  in  iiuial)iM' 
rosidod  in  London,  ordered  tho  vouuo  to  bo  changed  to  Liverpool' 
tho  Court  refused  to  interfere  (A).  As  a  general  rule,  in  an  aetioil 
for  broach  of  contract,  tho  place  whoro  tho  contract  was  niado.  tiio 
breach  took  place,  and  tho  defendant  resides  should  bo  the  uImo  ui 
trial  (/(). 

Tho  place  for  trial  may  be  ordered  to  bo  changed  if  it  bo  most 
clearly  and  satisfactorily  made  out  by  affidavit  (t),  that,  from 
politi(;al  eiciteniont  and  tho  general  interest  taken  in  tlio  ca^o 
or  other  cause,  a  fair  and  impartial  trial  cannot  bo  had  in  tliu 
county  where  it  is  proposed  to  try  tho  cause  (/.•).  So  it  mav  ho 
changed  whoro  the  trial  of  tho  cause  in  tho  county  where'  tho 
venue  is  laid  would  be  attended  with  very  great  additional  ex- 
pense (l).  Tho  Master,  iu  granting  tho  application,  may  im]i(iso 
terms  (m) :  thus,  ho  may  make  tho  dofondant  pay  tho  plaiutilV  any 
extra  expense  that  may  be  occasioned  to  liim  by  it,  and  relievo 
plaintiff  from  paying  any  extra  expense  occasioned  to  defendant  hy 
it,  iu  tho  oyont  of  defendant  succeeding  in  tho  action  (»;).  Tlio 
place  for  trial  may  bo  changed  whoro  it  is  necessary  to  have  a 
view  by  tho  jury  (0);  and  in  other  cases  where  justice  reqiiiies  it 
The  mere  circumstance  of  there  being  only  twenty-nino  siieiiai 
jurors  in  a  county  (2?),  or  that  the  defendant  intends  to  call  as 
•witnesses  persons  in  official  situations,  whoso  absence  mi"lit  bo 


(ff)  Durie  v.  Hopwood,  supra. 

(A)  Levi/  V.  Jiire,  L.  E.,  5  C.  P. 
119;  21L.  T.  717. 

(t)  Doe  d.  Hickman  v.  Hicknian,  9 
Dowl.  3C4  :  Seeleijv.  Ellison,  6  Biiig. 
N.  C.  229;  8  Dowl.  266:  Thorutun 
V.  Jennings,  7  Dowl.  449;  6  Bins. 
N.  C.  485. 

{k)  See  Anon.,  Lofft,  49 :  Mayor 
of  I'oolc  V.  Bennett,  2  Str.  874  :  li.  v. 
Harris,  3  Burr.  1333 :  Mylockc  v. 
Saladin,  Id.  1564 :  Mayor,  ^-c.  of 
Bristol  V.  Broctor,  1  Wils.  21)8  ■  Mill 
V.  Bayne,  3  Dowl.  695:  Bybus  v. 
Scudamorc,  7  So.  124 :  Walker  v. 
Broaden,  17  C.  B.,  N.  S.  571 :  Ben- 
hallow  V.  Mersey  Bock  and  Harbour 
Board,  29  L.  J.,  Ex.  21. 

(Q  Alcock  \.  Cook,  6  Bing.  733; 
4  M.  &  p.  593 :  Holmes  v.  Wain- 
wright,  3  East,  329 :  Foster  v.  Taylor, 
1  T.  R.  781 :  Crompfon  v.  Stewart,  1 


Dowl.  5G7  ;  2  C.  &  J.  473 ;  10  Piioe 
171 :  Balnur  v.  Mursltall,  8  Bimr' 
155:  Biigh  v.  Kerr,  6  M.  &  W.  if: 
Thornhilly.  Oastler,  "Sc.  272:  (Ircn 
V.  Bennett,  60  L.  T.  706 ;  32  W.  H. 
848. 

(»0  Sec  Bowrivg  v.  Bii/nolil,  1 
Dowl.  085:  Bybus  v.  Sctidamon;  7 
Sc.  124.  ' 

(«)  See  Keys  v.  Sniif/i,  10  Bin^. 
1  ;  3  M.  &  Sc.  338  :  Ifiny  v.  Jnikii",, 
7  Mooro,  62 :  Attwood  v.  llidlcu.  2 
M.  &G.  893;  3Sc.  N.  n.  319. 

(0)  Hodinott  v.  Cox,  8  East,  2C8 : 
Bybus  V.  Scudamorc,  8  L.  J.,  N.  S., 
C.  P.  159;  7  Sc.  124:  Atkiimuv. 
Sadler,  2  Chit.  R.  419:  lu-y.'<  v. 
Smith,  10  Bing.  1 ;  3  M.  &  Sc.  338; 
^  Dowl.  210. 

\p)  Doe  d.  Lloyd  v.  Williams,  6 
Bing.  N.  C.  205 :  nom.  Doe  d.  Williams 
V.  Lloyd,  7  Sc.  143. 
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chanRo  tliu 

llVits  Htlltill<» 

iiiid  in  J 11). 

'h  ■witlK'SSl.S, 
pllU'U  wlldl'O 

II  iiii  action 
13  ili'l'i'inliuit 
tliu  iiliiiiiliii' 
^'i''.  (Ill  till) 
nil  tho  do- 
r'oi'iiool,  and 
tho  plaint ilf 
in  iuiiiiIht, 
J  Livoi'iKid], 
n  an  uctinn 
H  made,  tiio 
tho  placo  (jf 

it  bo  most 

that,   fidni 

n  tho  casi', 

had  in  liio 

it  may  ho 

whoro  tlio 

itional  cx- 

iiiij'  imjioso 

hiiutitl'  any 

nnd  relievo 

^I'endant  liy 

n{n).     Tho 

to  have  a 

rcqnires  it. 

ino  s]ie(ial 

to  call  as 

I  might  ho 


3;  lOPiifc, 
a//,  8  Bin^', 
tf.  &W.  17: 
;.  272 :  Onen 
6 ;  32  W.  K. 

Biijiwhl,   1 
cudamorc,  7 

'h,  10  Biiig. 

/  V.  JlllkillS, 
V.  J{i(//C!/,    2 

E.  319. 

}  East,  208  : 
L.  J.,N.  S., 
AtkiitsoH  V. 
9 :  Ki'jx  V. 
.  &Sc.  338; 

Williams,  o 
!  d.  JFilliama 


dotiimontal  to  tho  puhllc  sorvico  (7),   i^,  in  gonoral,  no  -r.-und     C"-^!*-  ^I^. 

for  ihaniriiip?  tho  vonuo. 

Tiio  p«werof  tho  Court  or  a  Jnd«o  to  chanRO  tho  votmo  m  iiu 
action  iht  not  tiikon  uway  by  tho  '2Mt\i  section  of  tho  I'ul.  n;  Health 
Act  187j,  which  reqiiii'os  thiit  in  iictioiiH  ii},'iiinwt  11  local  Ixmrd  ol 
hcuith  for  anything  dono  under  tho  Act,  tho  vonuo  shall  l)o  hud  111 
tho  county  or  placo  wlioro  tho  causo  of  action  occurrod,  anil  not 

''^  TS'Splication  should  gonorally  bo  includod  in  or  hr.night  on  Applicatiou 
with  tho  Hunmions  for  diroction^^.    It  should  in  gonerul  bo  ituido  wr- 
after  issue  joined  ;  for  boforo  grantuig  such  an  application,  the  Court 
or  Judgo  rcciuircH  to  bo  informed  whoro  tho  witnossos  resido ;  and  tho 
defendant  cannot  give  this  inf<jrnmtion  until  ho  knows  from  tho  issuo 
what  facts  it  will  bo  necessary  to  give  in  evidenco  (^) ;  and  tho  issuo 
raav  eventually  piovo  to  bo  ono  of  law,  and  not  of  tact  m.     VVhero, 
howevor,  tho  plea.lings  and  facts  of  tho  case  aro  such  that  it  is 
„hvious  what  tho  issues  will  bo,  a  change  of  V(3iuio  may  bo  allowed 
before  issuo  joined  {n).    Tho  application  should  in  general  bo  mado 
n.B  sncedily  as  possible  after  issuo  has  boon  joined  (.»:).         ,„     ,     . 
It  ^eems  that  tho  application  may  bo  mado  though  tho  defendant 
is  under  iin  undertaking  to  try  at  a  particular  sittings  or  to  tako 
short  notioo  of  trial,  or  tho  like  ((/).      _  i.-  v    -i.  • 

Tho  atlidavit  must  state  all  tho  circumstancoa  on  which  it  is 
intended  to  rely  in  support  of  tho  application.  When  tho  aflidavit 
poes  into  tho  circumstances  it  should  state  tho  nature  of  tho  causo 
of  action  and  of  tho  defence  thereto,  and  tho  grounds  for  tho  appli- 

"^""FOTmei'lv  it  was  usual  to  state  shortly  for  what  tho  action  was 
brouKht,  and  tho  defence  thereto  («) ;  but  it  is  apprehended  that 
this  will  no  longer  bo  necessary.  Where  tho  ground  is  tho  extra 
cxnenso  of  witnesses,  it  will  not  m  general  sufhco  for  the  defendant 
to  swear  that  all  his  witnesses  resido  in  tho  county  to  which  ho 
seeks  to  have  tho  vcnuo  changed  (i-);  he  must  show  how  many 
witnesses  ho  wUl  probably  call,  and  where  they  resido  (c) ;  and  that 


(q)  BuchielU.  FkiUips,  7  Sc.  274. 

(r)  The  Itchin  Bridge  Co.  v.  Lnwl 

Board  of  lleulth  of  tiouthampton,  27 

' (a)  llodqo  V.  Churchward,  5  D.  & 
L  614  :  5  U.  B.  495:  Youde  v.  Yonde, 
4  Dowl.  32 ;  1  H.  &  W.  338 :  Bcgg 
V.  Forbes,  23  L.  J.,  C.  P.  222: 
Wealherby  v.  Goring,  3  B.  &  C.  562: 
Griffin  V.  Wullcer,  '  Srott,  840: 
CotleriU  V.  Dixon,  I  Dowl.  112: 
Tolson  V.  Bishop  of  Carlinu;  7  C.  B. 
79 
(0  Per  Tattcson,  J.,  1  Dowl.,  N. 

8-  288.  „  „.        ^  „ 

(»)  See  Bowler  v.  Colhs  or  Caller, 

4  M.  &  W.  581 ;  7  Dowl.  56 :  Clifton 

V.  Hayer,  7  Jur.,  Exch.  1139. 
{x)  Hams  v.  Faivlett,  6  D^^  &  L. 

78(3 :  Philips  v.  Beale,  20  Ch.  1).  G-I ; 

60  L.  T.  433  ;  32  W.  E.  605. 


(11)  Johnson  v.  Nevison,  2  Dowl. 
2<M:  Jackson  v.  J{idd,  8  C.  B.,  N.  S. 
364 ;  29  L.  J.,  C.  P.  221 :  Clulcr  v. 
Bradleu,  13  C.  B.  604.  But  see  Hay- 
thorn  V.  Birch,  29  L.  J.,  C.  P.  240: 
Tanks  v.  Fisher,  Id.  22.  See  Dur'e 
V.  Hop  wood,  29  L.  J.,  C.  P.  161. 

{:)  Lmlbury  v.  llichurds,  7  Moore, 
82.    Sec  Johnson  v.  BcrrisJ'ord,  2  C. 

6  M.  222:  Thornhill  v.  Uasller,  7 
Sc.  272 :  It.  V.  Harris,  3  Burr.  1333  : 
if.  V.  i/"/^^3B.  &A.  444. 

(rt)  L'idbury  v.  Richards,  7  Moore, 
82.  Aiul  see  Johnson  v.  Bcrrisford,  2 
C.  &  M.  222 :  'Thornhill  v.  Uaslkr, 

7  So.  272. 

(b)  Tonks  v.  Fisher,  2  Dowl.  22. 

\c)  Umallcombe  v.  Williams,  7  C.  B. 
77  :  Evans  v.  Weaver,  1  B.  &  P.  20  ■ 
Zudbury  v.  Richards,  7  Moorn,  82 
Farmetcr  v.   Otway,  3  Dowl.    6C 
Clifton  V.  Sayer,  7  Jur.,  Exch.  1139 
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it  will  bo  necessary  to  call  them  (d).  And  if,  on  the  other  hand  it 
~  appears  that  the  plaintiff  has  many  witnesses  residing  in  the  countv 
where  the  venue  is,  and  who  are  material  to  support  his  case  thn 
apphcation  will  generally  be  refused  (c).  If  the  cause  of  action 
arose  only  in  tho  county  into  which  the  venue  is  sought  to  ha 
changed,  that  fact  had  bettor  bo  stated.  Where  tho  ground  is  that 
the  defendant  cannot  have  a  fair  and  im.partial  trial  in  tho  countv 
where  the  venue  is  laid,  the  affidavit  shou;d  make  this  out  clearly  ( f) 
In  general  the  affidavit  in  support  of  an  application  by  the  dolon 
dant  should  state  that  ho  has  a  good  defence  on  the  merits  (a)  and 
that  the  apphcation  is  not  made  for  the  purpose  of  delay. 

The  affidavits,  in  answer  to  the  application,  may  state  facts 
showing  that  tho  cause  may  bo  more  conveniently  tried  in  the 
county  m  which  it  was  originally  proposed  to  try  tho  cause,  or  other 
good  reasons  why  the  venue  should  not  be  changed  (A). 

The  Master,  on  granting  the  application,  will,  in  general,  imnose 
on  the  apphcant  such  terms,  as  to  payment  of  costs  or  expenses  'i1 
admissions  (k),  and  other  matters  (/),  as  may  bo  considered  iust  ^ 

Where  a  summons  by  tho  defendants  to  change  the  venue  from 
London  to  N.  was  dismissed  by  tho  Judge  on  the  plaintiff  under- 
taking  to  tax,  if  successful,  as  if  tried  at  N.,  the  undertaking  was 
held  to  be  binding  on  the  plaintiff,  although  no  order  had°been 
drawn  up  and  served  {m). 

One  of  several  defendants  may  get  the  venue  changed  without 
the_  consent  of  the  others  (»).  If,  indeed,  the  latter  be  really 
prejudiced  by  that  step,  thev  may,  on  an  affidavit  showing  facts  to 
establish  that  they  would  be  so  prejudiced,  obtain  an  order  for 
bringing  the  venue  back  again  (n). 

If  the  plaintiff  after  proposing  that  the  action  should  be  tried  m 
one  county  afterwards  desires  to  try  it  in  another,  he  may  obtain 
a  Master  8  order  for  leave  to  amend  the  statement  of  claim  bv 
altering  it  accordingly,  upon  satisfying  the  Master  that  there  is 
reasonable  ground  for  the  application  (o).  Formerly,  where  the 
venue  was  laid  m  the  proper  courty,  and  it  was  sworn  that  all  tho 


(_d)  Cromptott  v.  Scoivarl,  1  Dowl. 
567 ;  2  O.  &  J.  473  :  and  per  Hcii/ki/, 
J.,  in  To)i/cs  V.  Fisher,  2  Dowl.  22. 

(fi)  Flecke  v.  Godfrci/,  1  T.  K.  782, 
n.  :  Jvnkius  v.  Ifuttoii,  7  Moore,  520: 
Holmes  V.  WaiincrUjht,  3  East,  329 : 
Miygins  v.  Uouseman,  3  Dowl.  549: 
Dnrie  v.  llopwood,  supra.  And  see 
Blackman  v.  Jiainton,  15  C.  B..  N.  S. 
432. 

(/)  See  Mayor  ofliristolv.  Proctor, 
1  Wils.  298:  Walker  v.  Midgway,  11 
Moore,  486:  Lewis  v.  Morris,  2 
Dowl.  60:  mU  V.  Payne,  3  Dowl. 
695:  Walker  -v.  Broaden,  17  C.  B.. 
N.S.  571. 

{g)  See  Anon. ,2  Tyrw.  501 :  John- 
son V.  Berrisford,  2  0.  &  M.  222 ;  4 
Tyr.  76. 

(A)  See  Gough  v.  Bertram,  27  L. 
J.,  Ea.  63:  Moss  v.  Napier,  30  L.  J., 
Ex.  2 :  Penhallow  v.  The  Mersey 
Bock  and  Harbour  Board,  29  L.  J., 


Ex.  21 :  Channon  v.  Parkhouso,  13 
C.  B  N.  S.  341  :  Att.-Gen.  for  P. 
of  ly.  V.  Grossman,  35  L.  J.,  Ex.  215. 

(0  See  Bowring  v.  Bignold,  f 
Dowl.  68o,  per  Cur.:  Attwood  v. 
lUdley,  and  other  cases,  ante,  p.  690. 

(A)  See  Holmes  v.  Wainwririht,  3 
East,  329 :  Hodinolt  v.  Cox,  8  East, 
268* 

(0,  See  Bowring  v.  Bignold,  1 
Dowl.  685,  per  Cur.:  Mvausv. 
Weaver,  1  B.  &  P.  20. 

()«)  Clarke  v.  'Tyue  Improvement 
Commissioners,  L.  K.,  3  C.  P.  230  ;  37 

L.  J.,  c.  P.  no. 

(«)  Job  V.  Buttcrfield,  1  L.  M.  & 
P.  734 ;  5  Exch.  827;  20  L.  J.,  Ex.  8. 

(o)  Stroud  V.  Tilly,  2  Str.  11G2: 
Pctre  V.  Craft,  4  East,  433:  Pover  v. 
Mestaer,  Id.  435 :  Fife  v.  Bousfuld, 
2  Dowl.,  N.  S.  705  ;  12  L.  J.,  (J.  B. 
186 :  Coleman  v.  Foster,  1  L.  M.  & 
P.  273.  ii.  ill.  a. 
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witnesses  resided  there,  tho  Court  of  Common  Pleas  refused  to  allow    Chap.  UK. 
the  plaintiff  to  amend  by  changing  tho  vcnuo,  tho  only  object  of  ~ 

tho  application  being  to  obtain  a  more  speedy  trial  (;)).  The  order 
is  generally  granted  on  tho  terms  of  the  plaintiff  paying  tho  costs 
of  the  application  and  amendment,  or  of  making  them  tho  defen- 
dant's costs  in  tho  cause  in  any  event  (7). 

Any  order  of  a  Master  as  to  tho  place  of  trial  may  bo  discharged  Appeal  against 
or  varied  by  a  Judge  at  Chambers,  and  the  order  of  a  Judge  by  a  order. 
Divisional  Court  {Ord.  XXXV I ,  r.  1,  supra);  but  tho  Court  will 
not,  in  general,  interfere  with  tho  Judge's  discretion  (r). 

Whore  an  order  has  boon  made  to  change  tho  vcnuo,  tho  Court 
will  not  interfere  to  set  it  aside  or  bring  tho  venue  back,  unless 
it  is  manifest  that  the  Judge  who  made  tho  order  has  acted 
upon  a  misconception  of  tho  facts  or  that  the  order  is  othorwiso 
erroneous  (s).  In  one  case  where  a  defendant  obtained  an  order  to 
change  the  venue  to  a  county  whore  tho  causo  of  action  arose,  and 
retained  the  only  Queen's  Counsel  and  tho  loading  junior  on  tho 
circuit,  and  a  Judge  on  the  plaintiff's  apiilication  maclo  an  order 
for  changing  the  venue,  tho  Court  sot  it  aside  (<).  Tho  application 
should  be  made  without  delay  {u). 

As  to  the  venuo  in  penal  actions,  see  Leioia  v.  Davis,  L.  E.,  10  Ex. 
86:  Greenhow  v.  rarker,  6  H.  &  N.  882;  31  L.  J.,  Ex.  4  ;  4  L.  T. 

473. 

As  to  tho  prerogativo  of  tho  Crown  with  regard  to  venue,  see 
Att.-Gen.  to  R  of  W.  r.  Grossman,  L.  E.,  1  Exch.  381;  35  L.  J., 
Ex.  215. 


(p)  Aijyes  V.  Buston,  6  Taunt. 
408. 

{q)  See  Comerford  v.  Daly,  11  Ir. 
L.  K.  02,  C.  P. 

()•)  Cnriwright  v.  Fro^^,  3  H.  c& 
N.  278;  27  L.  J.,  Ex.  3o2:  Church 
V.  Ihmutt,  L.  R.,G  C.  P.  116;  40 
L.  J.,  C.  P.  138. 

(s)  Levy  V.  Rice,  L.  E.,  5  C.  P. 
119:  iSchustcr  v.  Wheclwriyht,  8  C. 


B.,  N.  S.  383;  29  L.  J.,  C.  P.  221: 
Hoycrs  or  lioss  v.  Napier,  30  L.  J., 
Ex.  2 :  Cnrtwright  v.  Frost,  3  H.  & 
N.278;  27  L.  J.,  Ex.  352:  I'enhallow 
V.  Mersey  Bock,  'S;c.  Co.,  29  L.  J., 
Ex.  21. 

(0  Ciirlis  v.  Lewis,  12  W.  R.  951. 
Sco  Brown  v.  Clifton,  10  W.  R.  80. 

(u)  Buric  V.  Ilopwood,  7  C.  B., 
N.  S.  835;  29  L.  J.,  C.  P.  151. 
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CHAPTEE  LX. 


Paet  VII. 
In  what  cases. 


Absence  of 
material  wit- 
ness, &c. 


PUTTING  OFF  THE  TRIAL  (a). 

In  ivhat  Cases."] — If  thoro  bo  any  bona  fido  and  unavoiduLlo 
reason  or  fact  properly  shown  on  affidavit  why  it  is  nnsai'u  to 
proceed  to  trial,  and  wliercvor  it  apjiears  to  be  necessary  for  the 
purposes  of  justice,  the  Coiirt  or  a  Judge  will,  in  general,  put  off 
the  trial.  Thus  thf:y  will  in  general  do  so  when  a  material 
witness  for  either  party  is  absent:  and  they  will  put  it  oil' 
cither  to  another  day  of  the  same  sittings,  or  to  another  sittings 
under  particular  circumstances  (i).  The  Coiu't  refused  to  jmt 
off  a  trial  where  the  witness  was  abroad,  and  it  did  not  ap- 
pear that  there  was  any  likelihood  of  his  return  (c) ;  and  tlio 
same  wliero  the  witness  did  not  go  abroad  tmtil  after  notice  of  trial 
was  given,  and  he  might  consequently  have  been  served  with  r. 
subpoena  in  sufficient  time  {d).  In  an  action  for  liljol,  where  a 
justification  was  pleaded,  the  Court,  on  the  application  of  the 
defendant,  put  off  the  trial,  to  enable  him  to  procure  the  attend- 
ance of  witnef^aos  from  abroad  (the  nature  of  the  evidence  boinf 
particularly  pointed  out  in  tho  affidavit),  but  imposed  the  terms  ol' 
his  adm'tting  upon  the  trial  tho  publication  of  the  alleged  libel  (c). 
So,  where  tho  copy  of  a  judicial  document  in  the  West  Indies  was 
stated  to  be  iiiatorial  and  necessary  evidence  for  tho  defendant,  the 
Court  put  off  tho  trial  to  give  time  to  procure  it,  and  refused  to  go 
into  the  question  of  its  admissibility  (/).  Tho  Court  will  some- 
times refuse  tho  order,  if  the  party  applying  have  conducted  himself 
unfairly,  or  have  been  the  cause  of  any  improper  delay  ((/).  Thov 
have  also  refused  it  upon  the  application  of  the  plaintiff  in  a  pcn;il 
action  (A) ;  and,  in  another  case,  where  tho  evidence  of  the  absout 
witness  was  intended  to  sustain  a  defence  not  approved  of  by  tho 


'J 


jllfi 


(a)  By  Orel.  XXXVI.  r.  3t,  "  Tho 
Judf^o  niay,  if  ho  thiiilc  it  expedient 
for  the  interests  of  jut^tico,  postiiono 
or  adjourn  a  trial  for  such  time, 
and  to  such  place,  and  upon  such 
terms,  if  any,  as  he  sliall  thmk  fit." 

(b)  See  Stratford  v.  Marshnll, 
Barnes,  440:  (Jricrson  v.  Aird,  1 
Hodg.  76:  Paine  \.  liustin,  1  Stark. 
74:  Maxpero  v.  Strachan,  6  Car.  &  P. 
514  :  Turquand  v.  Dawson,  1  C.  M. 
&  R.  709 :  Anslcy  v.  Birch,  3  Camp. 
36. 

(6-)  Rex  V.  D'Eon,  1  W.  Bl.  515. 
Seo  lord  v.  Coohc,  1  W.  Bl.  486.  As 
to  examining  a  witness  abroad  on 
interrogatories,  aC;  seo  unto,  p.  050 
6t  seq. 

(rf)  Bourne V,  Church,  Barnes,  442. 


And  SCO  Fostan  v.  Rose,  4  Car.  &  P, 
271:  JFriffht  v.  M'GiiJ/!e,  4  C.  B., 
N.  S.  441,  where  the  witness  was  a 
captain  in  the  service  of  tlie  dcf(.n- 
dant,  who  applied  to  postpone  tho 
trial. 

(t)  Brown  v.  Murrnij,  4  D.  it  11. 
830.  And  seo  WCatdvy  v.  Thorpe, 
1  Chit.  Rep.  685. 

(/)  Mackenzie  v.  Hudson,  1  D.  & 
R.  m. 

iff)  Steuarlv.  G/adstonr,  7r;h.  D. 
394  ;  47  L.  J.,  Ch.  423  :  Saunders  v. 
Pitman,  I  B.  &  P.  33:  Tai/hr  v. 
Gilkcs,  1  CJiit.  Rep.  730 :  Wade  v. 
Birmingham,  2  Chit.  Rep.  5 ;  1  M. 
6i;K.  Ill  («).  Heo  Turner  v.  Merry- 
weaUur,  7  C,  B.  251. 

(A)  Tidd,  V71,  u. 
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Court  (/').     Whoro  tho  defendant,  a  master  mariner,  went  abroad.      Chap.  LX. 

in  tho  course  of  his  business,  after  time   obtained  to   ^jload,  but  

before  issue  joined,  tho  Court  refused  to  postpone  tho  trial  until  his 
return  to  England,  on  tho  ground  that  his  evidence  was  material 
and  necessary  to  make  out  his  defence  {j). 

There  are  also  other  grounds  upon  which  tho  Court  will  put  off  a  Other 
trial,  besides  that  above  mentioned  of  the  absence  of  a  material  grounds. 
witness.  Whoro  tho  defendant's  solicitor  was  so  ill  that  he  could 
not  attend,  tho  Court,  upon  application,  put  oil'  the  trial  [k).  And 
the  same  where  a  paper  was  published  iuimodiatoly  before  the 
assizes,  with  an  intent  to  influence  tho  jury(^).  And  the  same 
where  intelligence  had  been  received  of  tho  death  of  tho  plaintilf 
abroad,  until  the  Court  or  a  Judgo  should  direct  it  to  bo  had,  tho 
plaintiff's  solicitor  admitting  that  some  doubts  existed  as  to  whether 
his  cUent  was  alive  or  not  {m).  As  to  putting  oif  tho  trial  of  issues 
in  fact,  until  the  determination  of  issues  in  law,  where  there  are  both 
to  be  determined,  see  ante,  pp.  325  and  o8G  (h).  Tho  Court  have  re- 
fused to  put  off  a  trial  until  a  suit  concerning  tho  same  matter  in  tho 
Ecclesia^ical  Court  should  bo  determined  (o).  So,  they  have  refused 
to  put  off  tho  trial  of  a  cause  brought  by  tho  assignees  of  a  bank- 
rujit,  because  a  petition  was  pending  against  tho  fiat(p).  Tho 
Court  have  refused  to  put  off  tho  trial,  whore  the  ground  of  tho 
application  was,  that  an  indictment  for  perjury,  founded  on  tho 
plaintiff '.s  affidavit  of  debt,  was  ponding  (5).  They  have  refused  it, 
also,  where  tho  application  was  made  merely  because  counsel  was 
not  prepared  (r).  Al&o  where  tho  defendant  was  arrested  as  ho  was 
coming  to  Court  to  attend  his  cause,  the  Judge  at  Nisi  Prius 
refused  to  put  off  tho  trial  on  that  aecouut,  unless  upon  payment 
of  costs  (s). 

In  an  old  case  whoro  notice  of  trial  by  proviso  was  given  in  an  Patent  cause, 
action  brought  by  the  assignee  of  a  patent  for  an  infringement,  in 
which  action  tho  validity  of  tho  patent  was  put  in  iesue,  tho  Court, 
at  the  instance  of  tho  plaintiff,  postponed  tho  trial,  on  the  ground 
that  in  a  scire  facias  brought  by  the  defeudt^it  to  repeal  tho  patent, 
a  rule  was  pending  in  tho  Court  of  Queen's  Bench  for  entering  a 
verdict  for  tho  patentee  {t).  But  in  an  action  brought  to  try  tho 
validity  of  a  patent,  tho  Court  would  not,  except  under  pecuUa'r  cir- 
cumstances, order  the  trial  to  be  postponed  till  a  ad,  fa,  brought  to 
repeal  the  same  patent  had  been  disposed  of  [u). 


(()  Robinson  v.  Smith,  1  B.  &  P. 
454.  See  Wade  v.  Birminaham,  2 
Chit.  Ecp.  5. 

(/)  Solomon  v.JToward,  12  C.  B. 
403. 

(/t-)  Ilai/ki/  V.  Grai)t,  Sayer,  63, 

(0  Hex  V.  O'ray,  1  Burr,  ol'z  •  2 
Ken.  27G:  Ha;  v.  Jo/lifc,  4  T.  R. 
285 ;  Vostcr  v.  Merest,  7  Moore,  87  ; 
2  B.  &  B.  272 :  Willis  v.  Farrcr,  3 
Y.  &J.  381. 

(jn)  Chcsser  v.  Midgway.  I  M.  & 
Gr.  055 ;  9  Dowl.  67_.  .  .      '  __ 

()i)  BvckhuM  V.  Juug/it,  7  Sc.  340; 
Carden  v.  General  Cemetery  Co.,  Id. 
348. 


(0)  Anon.,  2  Salk.  619:  Salisbury 
V.  I'roctor,  Id.  640. 

(ju)  ^i»««.,2Chit.Rep.411:  Van- 
dersU'ffcii  V.  Wiihan,  8  Uowl.  309  :  6 
M  &  W.  457. 

(7)  Johnson  v.  War  die,  3  Duwl. 
55u ;  H.  &  W.  219. 

()•)  CokbrooK  v.  Dobbs,  3  Burr. 
1319. 

(s)  Solomon  v.  Underhill,  1  Camp. 
229. 

(0  Smith  V.  Upton,  6  M.  &  Gr. 
251 ;  6  Sc.  N.  E.  804 ;  1  D.  &  L. 
342. 

(«)  Muntz  V.  Foster,  G  M.  &  Gr. 
1017;  7  feio.  N.  E.  898. 
Q2 


ri!: 
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Pabt  VII. 

Issue. 


Application 
for  postpone- 
meut. 


The  affidavit 
for. 


Putting  off  the  Trial. 

A  judge  at  Nisi  Prius  will  put  off  tlio  trial  of  an  issue,  for  tho 
same  reasons  and  under  tho  samo  circumstances  as  in  ordinary 
actions  {ij). 

Application  for  rostponement.'] — The  application  should  bo  made 
in  the  first  instance  to  a  Master  at  Chambers;  or  if  tho  assizes 
at  which  tho  action  is  to  bo  tried  have  commenced,  to  a  Judge  at 
Nisi  Prius.  It  seems  that  an  application  to  postpone  the  trial  of  an 
action  entered  for  trial  at  tho  sittings  for  London  or  Middlesex 
may  bo  made  to  tho  Master  before  the  case  has  appeared  in  tho 
day's  list  of  cases  for  trial ;  but  after  such  time  tho  application  m\ist 
be  made  at  Nisi  Prius.  The  application  should  bo  made  promptly 
after  tho  cause  for  it  is  known  (z).  It  may  bo  made  to  a  '  udgo  at 
Nisi  Prius  before  or  even  after  the  cause  has  been  called  on  (a). 

If  tho  application  bo  made  at  Nisi  Prius,  notice  of  the  intended 
app)lication,  and  a  copy  of  the  affidavit  on  which  it  is  founded,  should 
he  first  given  to  the  solicitor  for  the  opposite  party  (i) ;  which  may 
have  the  eifect  of  preventing  his  incurring  the  expense  of  brint'lno- 
up  his  witnesses  (e),  if  ho  do  not  intend  to  oppose  tho  aii])lication'^ 
or,  if  hp  do  oppose  it,  it  aftords  him  an  opportunity  of  showiiii' 
causo  against  it  in  tho  first  instance,  which,  in  practice,  is  always 
dono.  In  other  cases,  it  is  usual,  and  seems  to  bo  necessary,  to 
make  the  application  on  a  summons  or  notice  of  motion  'd ). 
The  notice  should,  in  general,  offer  to  pay  the  costs  of  the  post- 
ponement (e). 

Tho  application  must  be  founded  on  an  affidavit  stating  tho 
grounds  on  which  it  is  made.  If  made  on  account  of  tho  absonco 
of  a  material  witness,  and  it  is  not  known  where  he  is,  the  affidavit 
in  ordinary  cases  states  the  time  issue  was  joined,  the  time  for 
which  notice  of  trial  was  given,  tho  absence  of  tho  witness,  that  ho 
is  a  material  and  necessary  one  for  tho  party  making  tho  ai)plica- 
tion,  and  that  the  party  cannot  safely  proceed  to  trial  without  liim, 
the  endeavours  which  have  been  made  to  find  him  (/),  and  tho  time 
at  which  he  is  expected  to  return  (y).  But  if  the  witness  bo 
abroad,  or  if  from  the  nature  of  tho  application  it  may  be  suspected 
that  it  is  made  merely  for  the  purpose  of  delay,  the  above  form 
will  not  in  general  be  sufficient,  and  tho  Court  usually  roquu-o  that 
tho  alhdavit  shall  state  the  causo  of  action,  and  tho  evidence 
expected  from  tho  witness,  in  order  that  they  may  judge  if  it  bo 
material,  and  that  it  shall  also  state  circumstances  from  which  they 
may  infer  tho  probability  of  tho  witness's  return  within  a  reasonable 


(y)  Buxton  v.  Lawton,  4  Camp. 
1G3. 

(j)  Dark  v.  Biclc,  1  Price,  P.  C. 
38:  Anon.,  3  Taunt.  31.5.  Sco  I'ohcrts 
V.  Dmvnes,  Banins,  437 :  liobcrts  v. 
Hillsboronijh,  Id.  43S :  Bourne  v. 
Church,  Id.  442:  ScUon  v.  Chamber- 
layue,  Id.  444. 

(«)  See  Ansley  v.  Birch,  3  Camp. 
333 :  Anon.,  3  Taimt.  315.  As  to  ad- 
jouriiiiig,  &fc.  a  trial,  seo  ante,  p.  534, 
n.  («).  See  Packhcm  v,  Newman,  3 
Dowi.  165. 


(*)  Cas.  t  Hardw.  128 ;  Tidd.  Otli 
ed.  772.  Soo  form  of  summons,  Cliit. 
Forms,  p.  34(5 ;  and  of  attidavit.  Id. 

(c)  See  AH.-Gcn.  v.  HtUt,  2  Dowl. 
111. 

((/)  Tidd,  i)th  ed.  772. 

{()  Ward  V.  Ihtckcr,  6  So.  N,  K. 
4.5;  5M.  &Gr.  377. 

(/)  Anon.,  Lost,  653:  Bark  v. 
Dick,   I  Price.  P.   C.  38:   Bale  v, 

Uvuid,  t  o.  &  K.  -^n. 

{g^  See  the  form,  Cliit.  Forms, 
p.  316. 
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I  an  issue,  for  tho 
33  as  in  ordinary 


1  should  bo  made 
;  or  if  tho  assizes 
!od,  to  a  Judge  at 
ouo  the  trial  of  an 
Ion  or  Middlesex 
J  appeared  in  tho 
3  appUcation  must 
10  made  promptly 
ladoto  a  'iidgoat 
I  called  on  (a). 
ze  of  the  intended 
'3  fuunded,  should 
ij  [h) ;  which  may 
ponso  of  bringing 
3  the  ap])licatiou ; 
unity  of  showing 
ractice,  is  alwaj-s 
bo  necessary,  to 
e  of    motion  (f/). 
iosts  of  tho  post- 

lavit  stating  tho 
it  of  tho  absonco 
le  is,  tho  affidavit 
ed,_  the  time  for 
I  witness,  that  ho 
iing  tlio  applica- 
rial  without  him, 
(/),  and  the  time 
tho  witness  bo 
nay  bo  suspected 
,  the  above  form 
lally  roqun-o  that 
,nd  tho  ovidcnco 
ly  judge  if  it  bo 
from  which  they 
thin  a  reasonable 


dw.  128 ;  Tidd.  flth 
1  of  summons,  Chit, 
tid  of  aBi davit.  Id. 
-•«.  V.  Hull,  2  Dowl. 

d.  772. 

uckcr,  6  Sc.  N.  K. 

77. 

.fit,  653 :    Dark  v. 

\  0,  38:   Dak  v. 

oH. 

>rni,  Chit.   Forms, 
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time(/0.  It  should  also,  if  possible,  state  whore  tho  witness  is  (/). 
It  is,  in  general,  best  that  it  should  state,  if  possible,  when  ho  is 
expected  to  return  {k).  It  is  not  always  necessary  to  state  tho  name 
of  the  witness  (0-  Formerly,  it  seems,  tho  afFidavit  must  have 
been  made  by  the  party  himself  (?«);  but  the  affidavit  of  tho 
soHcitor  in  tho  cause  (»(),  <v  of  his  clerk,  if  it  states  that  ho  is 
particularly  acquainted  wit  II  tho  circumstances  of  the  cause,  and 
has  the  management  of  it(o),  is  new  deemed  sufficient.  Tho 
affidavit,  if  made  on  tho  part  of  tho  defendant,  need  not  swear  to  a 
good  defence  on  tho  merits  ( p),  though  in  some  cases  it  may  bo 
advisable  to  do  so. 

In  deciding  upon  an  application  of  this  kind,  the  Court  will  not, 
in  general,  enter  into  any  inquiry  as  to  tho  admissibility  of  tho 
evidence  required  {q). 

On  thus  putting  off  tho  trial  tho  Court  or  Judge  frequently  Terms  im- 
impose  terms  on  tho  party  applying,  such  as  tho  admission  of  some  posed. 
matters  of  formal  pioof  (r),  or  the  like.     In  some  cases,  where  tho 
application  is  made  by  tho  defendant,  he  will  be  ordered  to  bring 
money  into  Court  (s). 

Costs,  tfcc.]— When  the  trial  is  thus  put  otT,  it  is  usually  upon  tho  Costa, 
terms  of  paying  any  costs  the  opposite  party  may  have  been  put  to 
in  preparing  for  trial,  and  v/hich  will  bo  thrown  away  if  the  trial  is 
put  ott  [t].  When  the  motion  is  made  to  the  Court,  or  at  Nisi  Prius, 
tho  costs  of  the  motion  may  not  be  given  it  tho  notice  of  motion 
offers  to  pay  the  costs  of  tho  postponement  (/<).  If  the  order  for 
putting  off  tho  trial  bo  drawn  up  generally  on  payment  of  costs, 
such  payment  being  a  condition  precedent,  if  they  be  not  paid  tho 
cause  will  be  tried  in  the  ordinary  course  (,>').  These  co.sts  aro  taxed 
upon  tho  order  in  the  usual  way.  As  to  enforcing  an  order  for 
paj-ment  of  costs,  see  Ch,  LXVII.  {y). 


(h)  Sec  Eex  v.  ZJ'lo)^  3  Burr. 
1513 ;  1  W.  Bl.  610 :  I,ord  v.  Cooke, 
Id.  436. 

(i)  Znfani  V.  J^nninqs,  Lofft.  187; 
AV.-Gvu.  V.  J'hi/lijhs;  M'Clel.  251. 

(k)  1  Chit.  Kep.  730a.  ^ceyltwn., 
2  Chit.  411. 

(/)  Smith  V.  I)obso)i,  2  D.  &  R.  420 : 
BiickinghaiH  v.  Banks,  4  D.  &  11.  83'.i, 
n. :  Aiion.,  2  Chit.  Rep.  G8G,  n. 

(w)  Carter  v.  Upphigton,  Barnes, 
437. 

(»)  Duberly  v.  Gnnnhig,  Peake, 
97. 

(o)  Sullivan  v.  MagW,  1  H.  Bl. 
637. 

{p)  Attorncii-Gcncral  v.  litdL  2 
Doffl.  Ill :  iliU  v,  rrosscr,  3  Id. 
704. 


(y)  See  2[ackcn:ie  v.  lliidson,  1  D. 
&  R.  1.59. 

(;•)  lirown  v.  Mun-aij,  4  I).  &  R. 
830  :  Anon.,  Lofft,  700. 

(.s)  Tiitflur  V.  Gitkcs,  1  Chit.  Rep, 
730.     See  lu.  080,  u. 

(/)  See  Jl'a/krr  v.  J.nwc,  1  Gale, 
52:  Atttirnc)/- General  v.  Jlnll,  2 
Dowl.  Ill:  LydaU  v.  Mnrdiison,  5 
Ch.  D.  780,  Tlio  costs  uro  generally 
the  Slime  as  if  tho  record  had  been 
witlirtrawn. 

((0  Jl'ard  v.  Darker,  G  Sc.  N.  B. 
45 ;  o  M.  &  a.  377 ;  Tidd,  0th  ed. 
503. 

(,(•)  See  JFalk"-  v.  Joy,  16  M.  &W. 
60. 

((/)  Bke  V.  Drown,  1  B.  &  B.  39. 
See  Aitorney-Gennal  v,  Uull,  2 
Dowl.  111. 
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Paet  VII. 

Eutry  for 
trial. 


When  to  be 
entered. 


In  London 
and  Mid- 
dloaox. 

By  party  to 
whom  notico 
of  trial  given. 


In  district 
registry. 


CHAPTER  LXI. 

ENTRY  OF  ACTION  FOR  TRIAL. 

Aftrr  notico  of  trial  ig  given  tho  next  stop  towards  the  trial  of  tho 
■  action  IS  to  ontor  it  for  trial,  or,  as  the  no,v  rules  express  it,  to  "  enter 
the  trial."    This  is  done  by  doliverinnr  to  tho  proper  oIRcor  a  memo- 
randumintho  form  provided  by  tho  R.  of  S.  C,  Anp.  G.,  iVo.  22  k) 
togothor  with  two  copios  of  tho  pleadings  in  tho  action.         '  "" 

ByOrd.  XXXVI.  r.  15,  "Notico  of  trial  shull  bo  given  before 
ontermg  tho  trial :  and  tho  trial  may  be  entered  notwithstandiu" 
that  tho  pleadings  arc  not  closed  provided  that  notico  of  trial  hal 
boon  givon  "  (6). 

In  London  and  Middlesex.')— Hy  Ord.  XXXVI.  r.  16,  "In  Lon- 
don and  Middlesex,  unless  within  six  days  after  notico  of  trial  is 
given  tho  trial  shall  bo  entered  by  ono  party  or  tho  other,  tho  notico 
of  trial  shall  be  no  longer  in  force." 

By  Ord.  A'A'ZFi.  r.  20,  "  If  tho  party  giving  notico  of  trial  for 
London  or  Middlesex  omits  to  enter  tho  trial  on  tho  day  or  d  iv 
after  giving  notico  of  trial,  tho  party  to  whom  notico  has  bcm 
given  may,  unless  tho  notico  has  boon  countermanded  under  tlie 
last  preceding  rule  [V.  e.  r.  19,  ace  ante,  p.  580],  within  four  days 
enter  tho  trial."  •' 

Entry  in  District  Registry. ']—'Bj  B.  of  S.  C,  Ord.  XXXVI  r  ''''b 
{R.  October,  1884,  r.  4  (<■)),  "After  notico  of  trial  has  been  given  of 
any  cause,  matter  or  issue  to  bo  tried  elsewhere  than  in  London  or 
Middlosox,  either  party  may,  at  any  time  not  less  than  seven  davs 
before  tho  commission  day  appointed  for  such  place,  enter  th<-  trial 
at  tho  next  assizes  in  tho  district  registrv  (if  any)  of  th(*  dtv  or 
Xo^ii  where  tho  trial  is  to  bo  had,  or  with  'the  associate.  No  liitor 
entry  shall  bo  allowed,  cxce])t  by  leave  of  a  Jud-^o  "•oiii"  tint 
circuit,  or  by  order  of  a  Judge  at  Chambers  subject  to  the  consent 
of  a  Judge  going  that  circuit." 

By  r.  23,  "  So  long  as  there  is  no  district  registry  in  thr  iilaees 
enumerated  in  tho  first  of  tho  ftdlowing  columns,  entrie>  ->n-  trial 
may  bo  made  in  tho  district  registries  in  tho  second  of  the  Liowii - 
columns,  i.  e.,  trials  at^ 


Bodmin 

Carnarvon  {d) 

Chelmsford 

Lancaster 


( may  bo  entered  in  tho  )  m 
•  \     district  registry  at    j  ^^'"^°- 

Bangor. 
Colchester. 
Preston. 


II 

II 


(a)  See  tho  fonn.  Chit.  F.  p.  351. 

(4)  This  rule  obvintns  iho  difficulty 
that  arose  in  the  MctropoiUan  Inner 
Circle  R.  Co.  v.  Metropolitan  It.  Co., 
0  Ex.  D,  196;  49  L,  J.,  Ex.  505;  42 


L.  T.  .590. 

M  By  whiVh  the  original  rale  (22), 
is  anuiillo<l. 

((/)  TIk'1'0  is  now  a  District  Regis- 
try  at  Carnai'vou. 
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da  tho  trial  of  tho 
ircsait,  to  "ontor 
31'  officer  a  inomo- 
Pl\.  a.,  No.  22  {<(), 
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I  bo  given  boforo 
.  notwithstaiuliiiif 
LOtico  of  trial  has 


■.  r.  16,  "  In  Lon- 

notico  of  trial  is 

3  other,  tho  notice 

notice  of  trial  for 
n  tho  diiy  or  day 
notice  has  been 
landed  nndur  tlio 
within  four  daya 


i.XXXVLr.22h 
has  been  given  of 
ban  in  London  or 
s  than  seven  days 
CO,  enter  tho  trial 
iy)_  of  tho  ..ity  or 
sociato.  No  later 
Fudge  going  tliat 
!ct  to  the  c'ODScut 

stry  in  the  ulacos 
3,  ontrio>  sur  trial 
d  of  the  iuJiowin:,' 


iro. 

Igor. 

Chester. 

iston. 


Lewoa 


( may  be  entered  in  tho 


{ 


\  Brighton. 
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Newport, 

Monmouthshire. 
Hanloy. 
Eridgwator. 
Birmingham. 
Southampton." 


Lista. 


district  registry  at 

Monmouth    . 

Stafford         . 
Wolls_  . 
Warwick       . 
Winchester  (c) 

By  r.  24,  "Tho  district  registrars  shall  provide  two  numbered 
lists  for  trials  with  juries  and  trials  without  juries  respectively. 
Tho  entry  shall  bo  made  in  tho  proper  list  in  such  vacant  number 
as  the  party  entering  shall  select,  and  tho  lists  shall  bo  open  for  tho 
inspection  of  all  parties  interested  therein  at  all  times  during  office 
hoiu'S.  At  tho  time  of  entry  two  copies  of  tho  documents  mentioned 
in  rule  30  of  this  Order  shall  bo  delivered  as  directeil  by  tho  said 
rule,  one  of  which  shall  bo  duly  stamped  with  tho  amount  of  the 
foe  payable  on  entry  of  tho  action  or  issue  for  trial." 

By  r.  25,  "  When  a  trial  which  has  been  entered  has  been  post- 
poned or  withdrawn  under  Ord.  XXVI.  r.  2  [_)mf,  p.  GOO],  or  settled, 
tlio  party  who  made  tho  entry  shall  immediately  thereupon  give 
notice  thereof  to  the  district  registrar,  and  such  entry  shall  bo 
expunged  from  tho  list." 

By  r.  26,  "  Tho  district  registrar  shall  close  tho  lists  and  transmit 
a  corrected  copy  of  tho  said  lists,  together  with  the  two  copies  of 
tho  documents  above  referred  to,  to  the  associate  at  tho  assize  town 
in  such  time  that  the  same  may  be  received  at  his  office  before  tho 
opening  of  tho  commission." 

By  r.  27,  "  Trials  shall  bo  entered  by  tho  associate  in  such  vacant 
numbers  in  the  lists  so  transmitted  as  tho  party  entering  may 
select.  The  lists  shall  then  bo  re-numbered  consecutively,  arl 
shall  bo  the  cause  lists  for  tho  assizes." 

By  r.  28,  "  If  a  trial  be  entered  by  both  parties,  it  shall  bo  tried  Double  entry, 
in  the  order  of  the  plaintiff's  entry,  and  tho  defendant's  entry  shall 
be  vacated." 

Default  in  entering  Action  for  Trial.']— 11  after  notice  of  trial  has  Default  in 
been  given  neither  party  enter  the  action  for  trial,  tho  defendant  making  entry. 
may  apply  by  summons  to  have  the  action  dismissed  for  want  of 
prosecution  (/). 

Proceedings  on  the  Entnj.lt—Bj  Ord.  XXXVI.  r.  30,  "  Tho  party  Proceedings 
entering  the  trial  shall  deliver  to  tho  proper  officer  two  copies  of  on  entry, 
tho  whole  of  tho  pleadings,  one  of  which  shall  bo  for  the  use  of  the  Pleadings  to 
Judge  at  the  trial.     Such  copies  shall  bo  in  print,  except  as  to  such  be  left. 
parts  (if  any)  of  the  dooumonts  as  are  by  these  rules  permitted  to 
be  written." 

If  the  pleadings  be  incorrectly  printed  or  copied,  an  order  may  bo 
obtained  to  amend  them  at  the  oxponso  of  the  party  entering  the 
action  for  trial  or  his  solicitor  (y).  and  in  some  oases  thoy  may  bo 
amended  at  tho  trial  if  shown  to  bo  incorrect. 


Notice  of 
withdrawal, 


Transmission 
of  lists. 


Entry  by 
associate. 


he  original  rale  (""), 
)w  a  District  Regis- 


(e)  There  is  now  a  District  Regw- 
try  at  Winchosier. 

(J)  Crick  V.  Hewlett,  27  Ch.  D.  354 ; 
32  W.  K.  922.    An('  see  onto,  p.  328, 


(.ff)   Whipple  V.  Manlcy,  I  M.  & 

W.  i'SZ  .   x'iui'i'cl/  V.  ii'iltutu,  oiJOWi. 

676 :  Earpcr  v.  Phillips,  8  So.  N.  R. 
115 ;  7  M.  &  G.  397. 
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When  cause 
mado  a  ro- 
mauct. 

Fee  to  Lo  paid 
on  entry. 


Trial  at  bar. 

Withdrawal 
niter  entry. 


Lists  of  actions 
for  trial. 


Special  sittings 
in  Liverpool 
or  Manchester. 


When  tho  action  is  to  bo  tried  at  the  assizes  a  panel  of  the  iuror'? 
loS:  '^^^i  n   °      "^°^  ^*  *^®  ehoriff's  office,  is  also  loft  with  tho 

When  the  action  is  to  bo  tried  at  the  assizes  it  is  entered  with 
the  district  registrar  at  tho  registry  as  pointed  out  by  rule  2"G 
Judgo  sitting  at  Nisi  Prius  may,  in  his  discretion,  allow  his 
marshal  to  enter  the  cause  for  trial  after  tho  time  allowed  for  tlio 
purpose  ((/).  If  tho  cause  bo  mado  a  remand  at  tho  assizes,  net  the 
pleadings,  &c.  from  the  marshal,  and  enter  your  cause  amin  at  tl,p 
next  assizes,  as  directed  supra. 

The  fee  to  be  paid  on  entering  tho  action  for  trial  is  21,  ami 
tins  is  paid  by  affixing  a  stamp,  impressed  or  adhesive,  for  tint 
amount  on  a  copy  of  tho  pleadings  Iclt  at  tho  time  of  tho  entry 
{Sec  Orders,  post,  Vol.  2,  App.)  ^" 

As  to  the  mode  of  entering  a  cause  for  trial  at  bar,  see  ante 
p.  o87.  ' 

By  B.ofS.a,Ord.XXVL  r.  2,  "When  a  cause  has  Ikcu 
entered  for  trial,  it  may  bo  withdrawn  by  either  plaintiff  or  dofcn- 
dant,  upon  producing  to  tho  proper  officer  a  consent  in  writiiiff 
signed  by  tho  parties."  ^' 

By  OM  XXXVI.  r.  29,  "  Separate  lists  of  trials  with  juries  and 
ti-ials  without  juries  respectively,  to  bo  tried  at  the  sittings  „f  tho 
Queen  s  Bench  Division  for  London  and  Middlesex  ro.spectivoh- 
Bhall  be  prepared,  and  the  trials  on  each  list  shall  bo  allotted  with' 
out  reference  to  any  other  list,  and  shall  bo  tried  at  such  times  and 
in  siich  Courts  of  tho  said  Division  as  tho  Lord  Chief  Justice  of 
Lngland  may  arrange." 

By  Jt.  of  S.  C,  Ord.  XXXVL  r.  22a  (B.,  October,  1884,  r.  3) 
''If,  when  he  hsts  in  Ord. XXXVL,  Bart  IV.  {h),  mentioned  haVe 
been  closed  for  tho  Autumn  and  Spring  Assizes  respectively  at 
Liverpool  or  Manchester,  it  shall  appear  that  ten  or  more  witness 
causes  by  the  principal  Act  assigned  to  the  Chancery  Division  are 
included  in  the  hst  of  trials  for  such  sittings,  special  sittings  for  the 
J^n  f  ,^1  ''T't ''  *=°?inio^cing  on  the  first  day  of  December  or 
tho  tenth  day  of  Juno  then  next  respectively  or  as  near  thoso  times 
as  conveniently  may  be,  shall  bo  held  before  one  of  the  Judges  of 
the  High  Court  (according  to  such  arrangements  as  may  be  from 
timo  to  time  determined  among  themselves) :  Provided  that  in  a  in- 
case where  at  tho  time  aforesaid  it  shall  appear  that  the  number 
ot  such  causes  is  less  than  ten,  no  special  sittings  shall  take  i)laco 
for  that  occasion  at  that  place,  but  such  business  shall  be,  subioct 
to  any  application  which  may  be  mado  for  changing  tho  place  of 
trial,  transacted  at  the  then  current  assizes :  Provided  also  that  no 
cause  shaU  be  included  m  the  list  for  any  such  special  sittings  in 
which  all  tho  parties  aro  resident  within  tho  County  Palatine  of 
Lancaster  :  And  provided  also  that  if  it  shall  appear  to  tho  Judgo 
holding  any  such  special  sittings  that  any  cause  appearing  in  tho 
list  for  trial  thereat  ought  not  to  have  been  included  therein,  he 
may  order  the  same  to  be  struck  out,  and  give  such  directions  as  he 
may  think  fit  as  to  the  trial  thereof  in  the  High  Court  " 


(/)  See  G.  L.  P.  Act,  1852.  ss. 

106-108, 110 ;  noticed  in  6h.  LXIII 

(ff)  Ord.  XXXVL  r.  22  b,  ante, 


p.  598.    Due  V.  Hccs,  D.  &  E.  N.  P.  C. 
6 :  Fope  v.  Fleming,  3  C.  &  K.  146. 
(A)  /.c.,rr.  22bto28,  supra. 
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10  sittings  of  tho 
sex  respectively, 
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urt." 


t%s,  D.  &ic.I\|-.r.C. 
7,  3  C.  &  K.  146. 
b  to  28,  supra. 
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CHAPTER  LXII. 


THE  BRIEF. 


The  most  essential  matter  to  bo  observed  in  frttniing  tho  brief  is.  Chap.  LXII. 
that  everything  in  it  bo  stated  accurately,  and  with  as  much  ,^^^^^^^ 
conciseness  as  is  consistent  with  per.^picuity  («).  Tho  bnet  should 
in  general  commence  with  a  list  of  tho  dates  of  tho  various  pro- 
ceedings in  tho  action,  after  which  should  follow  tho  statement  of 
tho  case  of  the  party,  and  suih  observations  on  the  case  of  tho  other 
side  and  such  materials  for  cross-examination  as  may  bo  necessary, 
and  should  conclude  with  tho  proofs  of  tho  witnesses  i)roposcd  to  bo 
called  If  counsel's  opinion  has  been  taken  on  tho  evidence,  it 
should  be  copied  at  tho  ond  of  the  statement  of  tho  case.  Copies  of 
the  pleadings  and  notices  to  admit  and  produce,  and  of  any  cor- 
respondence, opinions,  or  other  necessary  documents,  should  accom- 

panv  the  brief.  .,,,•/. 

Write  your  hrief  in  a  fair  emjrossnHi  hand  on  brief  paper,  on 
one  side  only  of  each  sheet.  Deliver  it  to  counsel,  and  ]vn/_  his  fees. 
It  is  not  necessary  to  affix  a  penny  receipt  stamp  on  a  brief  whero 
counsel  signs  his  name  acknowledging  tho  payment  of  the  teoW. 
Solicitors  should  in  all  cases  insert,  at  tho  commencement  of  tho 
pleadings  in  the  briefs  on  trials,  tho  date  of  tho  issuing  of  tho 
original  writ  of  summons. 


(a)  See  Chit.  Forms,  p.  353. 

lb)  lie  Beavan,  23  L.  J.,  Ch.  536. 
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•  .' :.K"  •"'^'  ^'''  ^^'f '•"'  ?^'  ^'^P'-ossly  preserves  the  existing  law 
Jolatms  to  jurymen  and  juries,  and  by  sect.  21  saves  all  form?;  nJ 
mo  hods  of  procedure  not  inconsistent  with  the  Acts  or  ruloT  T  3 
JL  of  S  tt,  in  ropoa  in?  the  Reg.  Oen.  11.  T.  1853.  expressly  mZ 
servo  tho  rules  as  to  juries  {App.  0.  (16),  ante,  p.  199,  n.  (a) ).  ^ 

'The  several  writs  of  venire  facias  juratorea,  tiniidistrir  yas  Jurutorcs 
or  haheas  corpora  jaratorHm,m(i  tho  onivy  juratapomtmiirZlu 
shall  no  longer  bo  necessary  or  used  "  (a).  respmu, 

^{JllT/'  ^r""  Y.  *^''  ?r!' '"  """^'^  Orders  for  summoning  Jur,J.^ 
^5L1\  "V  ^"'"^^f-^'i .  1854,  a.  59,  "  The  several  Courts,  or  aiv 
Judge  thereof,  may  mako  all  such  rules  or  orders  upon  tho  sheril?  J 
other  person  as  may  be  necessary  to  procure  tho  attondanco  of  a  special 
or  common  jury  for  tho  trial  of  any  cause  or  matter  depend  5' 
such  Courts,  at  such  time  and  place  and  in  such  manner  as  thiy    r 

':n8V2^t'^p.  Go^^r  "^ '""" '"''  '^ '- '''  -^  ^'^ '-  '■'' 

Before  the  (7om.  LawProc.Ad,  1852,  if  tho  sheriff  were  interested  in 
the  event  of  tho  cause  or  related  by  blood  or  affinity  to  cither  o    ho 
parties,  a  suggestion  to  this  effect  might  bo  entered  on  th5?ssue 
immediately  before  the  award  of  tho  venire;  and  tho  WH/re  was  thou 
awarded  to  tho  other  sheriff,  if  there  were  two  (iror,  ^thlii  were 


{a)  As  to  these  writs,  which  were 
formerly  used  for  tho  suuimouiug 
juries  before  this  Act,  see  the  8th  ed. 
of  this  work,  p.  342, 


(p)  Rex  V.    irarrinaton,   1    Srxlk. 
102 :  letsom  v.  liic/nley'd'll.  &isol.' 
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but  one,  thou  to  tho  coroner  c) :  or  if  tho  coronor  woro  mteros  °(1. 
&c  then  to  two  persons  appointed  by  tho  Court,  called  olizors(;0. 
Any  matter  might  bo  thus  suggested  which  would  bo  a  good  prin- 
dS  challongo  in  tho  array  of  tho  ui  y  (c).  As  noticod  mpra,  tho 
7,iire  anil  other  iury  process  is  now  abolishul,  and  there  is  now  no 
■ZZioX^Bl?^.v[y.  In  s  ich  cases  as  tho  abovo  an  atfidavit 
of  the  facts  should  bo  made  and  an  order  obtained  for  tho  proper 
poi-son  to  summon  tho  jur;-,  &c.,  or  an  ord.  •nght  bo  obtained 
for  changing  tho  venue.  .  ,  „e  i.i,„ 

Before  tho  C.  L.  P.  Act,  1852.  i  i  actions  a  .;:g  in  any  of  tho 

fourts  at  Westminster,  whore  tho  vouuo  was  l„al  in  the  county  ot 
a  cUy  or  tow:  corporate  in  En,  and,  the  Court  or  Judge,  .-.pon 
t^^^  application  ,  <.ittier  party,  might  if  they  though  proper,  award 
\Z  vmire  &c.  U  tho  sheriff  of  tho  county  next  adjoining  to  tho 
county  of  such  city  or  town  corporate,  in  order  that  the  action  nught 
be  there  tri..d(/).  The  exceptions  as  to  Ikistol,  i:c.,  in  the  10th 
Bcction  of  tho  Act,  are  no  longer  applicablo  sinco  5  &  b  W.  4, 

'''  Boim-o  tho  C  L.  P.  Ad,  18o2,  whoro  tho  venuo  was  laid  in  a  place 
where  the  dueen's  writ  of  venire  did  not  run,  then  upon  a  suggos- 
tion  (hat  the  issue  ouglit  to  be  tried  in  the  next  adjoining  Lnglish 
coTnty  tho  r.e«.>e  wa?awardcd  to  tho  sheriif  o  such  county  accord- 
in-lv (M :  thus,  where  tho  venue  was  laid  m  Berwick-upon-iweed, 
itmvenrc  upon  suggestion,  might  bo  awu-ded  to  tlio  county  of 
S^rEnbedLuO^nd  the'liket/c).  As  noti.eed  snpra,  the  venue 
and  iury  process  aro  now  abolished.  Now,  m  such  a  case  as  tho 
above,  a  Master's  order  might  bo  obtained  to  change  tho  venuo. 

1    TToiu  Juru  summoned  for  the  Assizes.]— By  the  C.  L.  P.  Ad,  How  jury 
ls?2.^?of'^Trpreeep(  issued  by  the  J-^.^os  of  ass  ze    o    ho  «-— /or 
sheriff  to  summon  jurors  for  the  assizes  shall  direct  that  tho  juu.is 
be  summoned  for  the  trial  of  all  issues,,  whether  civil  or  erimma 
which  may  come  on  for  trial  at  tho  assizes;  and  tho  ]   rors  shall 
thereupon  bo  summoned  in  like  manner  as  at  present    (,/;. 


Whoro  vnnuo 
changed  from 
town  corpo- 
rato  to  adjoin- 
ing county. 


Whoro  venire 
did  not  run, 
aud  was 
awarded  to 
neighbouring 
county. 


(e)  Fortesc.  do  Laud.  Leg.  Aug. 
C.25;  Litt.  158.  ^^  „     ^ 

W)  Co.  Litt.  158:  Holland  v. 
J/o'OH,  Bamcs,  4G5:  Mai/or  of  Aor- 
ivich  V.  f'Ut,  8  Bing.  27.  In  all  casoa, 
where  cither  party  suggested  any 
special  matter  as  to  tho  summoning 
of  the  jury  out  of  the  common  course, 
a  copy  of  tho  suggestion  liad  to  bo 
given  to  the  opposite  party,  and  ho 
was  allowed  a  reaBOuablo  time  to 
consider  of  it  before  a  uicnt  dedtre 
was  entered.  Jirocas  v.  City  of 
London,  I  Str.  235. 


(p)  Seepost,  Ch.  LXIV. 


(/)  as  G.  3,  c.  52,  a.  1,  repealed 
by  42  &  43  Vict.  c.  59.  The  venire  is 
now  abolished,  see  supra.  In  such  a 
case  as  the  above  an  order  might  bo 
obtained  to  change  the  venue. 

(<7)  See  Cole  v.  Gane,  3  D.  &  L. 
369:  Birdv.  Morse,  7  Taunt.  385. 


(/t)  See  tho  former  decisions  as  to 
wheu  the  venue  was  in  Wales:  Good- 
riaht  d.  Richards  v.  miliums,  2  M. 
&  Sel.  270:  Ambrose  v.  llecs,  U  East, 
370  :  Hex  v.  Cowh\  2  Burr.  855. 

(i)  Mill/or  of  Berwick  v.  Ewart,  2 
W.  B\.  1036. 

(/,)   Wade  V.  Yalhj,  1  Salk.  6ol. 

(Z)  As  to  tho  mode  in  which  jurors 
are  to  be  summoned,  see  the  County 
Juries  Act,  1825  (0  Geo.  4.  c.  50).  See 
per  dldcrson,  B.,  Farmer  v.  Mount- 
fort,  8  M.  &  W.  2G6.  By  6  Geo.  4, 
c.  50,  s.  22,  the  justices  of  assize  may 
direct  the  sheriff  to  return  two  seta 
of  jurors,  not  exceeding  144  in  all, 
tho  one  to  attend  for  a  certain  num- 
ber of  days  at  the  beginning  of  the 
^.i^joj^f.?..  the  other  ■for  tho  residue  of 
tiie  assizes,  audthe  sheritf  shall  sum- 
mon them  accordingly.  The  6  G.  4, 
c.  60,  is  amended  by  the  Junes  Act, 
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Pabt  VH. 


How  ill  Lon- 
don and 
Middlesex. 


Special  jury — 
proccodiugs  to 
Imve  action 
tried  by. 


The  Jury,  compelling  Attendance  of;  View,  dkc. 

.io?^i*'/°^'.r  ^  P"ntod  panol  of  tho  jurors  summonod  shall  sovm 
(lays  bo  ore  tho  commission  day,  be  mado  by  tho  sheriff  and  K 
in  tho  olhco  for  inspection ;  and  a  printed  copy  of  such  panel  S 
mont  oHnn  «f-  r'  '^°"^,*°  any  paity  reouii/ng  the  Samson  my 
Prius  record  t^^^ '  """^  '"'^  ''"^^  '^""^  ^  ^"^^^^'l  *«  t^<^  ^Li 

4.  now  Jury  summoned  in  London  and  Middlesex.l-Jiy  tho  Com 
Laiol'roc  Act  1852,  o.  107.  "Tho  sheriffs  of  Lond,,i  and M iddl  so  " 
ZTSn^ll  '^'■'  •  I»^^«»'^"*  *°  ^Procopt  under  the  hand  of  a  JuS 
of  any  of  tho  said  superior  Courts,  and  without  any  otlior  authority 
8um.uona8u(Rcient  number  of  common  jurors  («),  for  tho     ■  a    ,f 
all  Issues  in  tho  superior  Courts  of  Common  Law,  i    like  ma,    or  t 
before  this  Act ;  and  seven  days  before  the  first  day  of  oacKt  iv' 
a  pnutod  panel  o   the  jurors  so  summonod  for  tho  trial  of  cause  ". 
r  nl  ;"*"'  '^''  •''°  "'a,le  by  such  sheriffs,  and  kept  iuthe    ol  oo 
lor  public  insnection ;  and  a  printed  copy  of  sucli  panel  slu  lln 
dohvcred  by  ttie  said  sheriffs  to  any  party  requiring  the  sfu,.     u 
payn^ntot  ono  shilling;  and  such  copy  shall  bo  annexed    o  to 
Nisi  Prius  record;  and  the  said  precept  shall  and  may  bo  in  1  £ 

Shu     suHice  for  each  term,  and  for  all  the  superior  Courts  •  an  1 
shall  bo  the  dutyof  thpslieriffs  respectively  to  appV; San     to 
cure  such  precept  to  bo  issued  in  sufllcient  time  before  each  tor  i  Jo 

kSh  f'"f  "/"ir^""  ^^'^  'i"''"''^  "»  ">^""«r  aforesaid;  a  it 
8  all  be  lawful  for  the  several  Courts,  or  any  Judge  thereof  at  anv 
timo  to  v^^,m  such  precept  or  precepts  to  summon  jurors  for  disp  ,  ?. 
o  tlio  business  pending  in  such  Courts,  and  to  direct  tho  time  ad 
place  for  w  ucli  such  jurors  shall  bo  summoned,  and  all  sue  lotS 
matters  as  to  such  Judge  shall  seem  requisite." 

5.  Proceedings  to  ha 

of  S.  C,  Ord.  A'A'A' 

ii.      ■       1-1    ,      . '  "■  ■;.''      \"J  *""  I'itiiuuii  111  auv  causo  or 
matter  in  which  ho  is  entitled  to  a  jury  may  have  tho  issues  tried 
by  a  snecial  jury  upon  giving  notice  in  writing  to  that  oifect  to  tl.o 
defendant  at  the  time  when  ho  gives  notice  of  trial 
Si&'i^''  defendant,  in  any  cause  or  matter  "in  which  he  is 
entitled  to  a  jury,  may  have  tho  issues  tried  by  a  special  jury,  on 
giving  notice  m  wn  mg  to  that  effect  at  any  time  after  the  cl.'s^  o 
the  pleadings  or  settlement  of  tho  issues  and  before  notice  of  trial 
or  it  notice  of  trial  has  been  given,  then  not  less  than  six  clear  di^y', 
before  the  day  for  which  notice  of  trial  has  been  given  ' 

"  (d;  Provided  that  a  Judge  may  at  any  time  make  an  order  f,.r 


"x/'f.^;/^'"''"''"  ''"'^'^  "'*'^*  Special  Jim/ (vU—By  I? 
r^A '  ^-  r- 7,  ':(l>)  Tho  plaintiff  in  auy  caus'e  or 


1862  (25  &  26  V.  c.  107),  by  sect.  11 
of  which  jurors  may  bo  Bummoued 
by  post.  By  sect.  12,  fines  may  bo 
renntted  in  the  manner  therein  men- 
tioned. This  Act  docs  not  aflfect  tho 
mode  of  procedure  in  the  making  out 
of  jury  lists,  or  the  summoning  of 
jurors,  in  tho  city  of  London.  "See 
also  the  Juries  Act,  1870  (33  &  34  V. 


c.  77). 

(»0  Soo6  O.  4,  c.  50,  8,  19.  Ami 
see  ante,  p.  600. 

(,"1,4*  *°  special  jurors  in  London 
and  Middlesex,  see  post,  p.  606. 

(o)  Sect.  109  of  the  C.  L.  P.  Act. 
1862.  IS  repealed  l-.y  the  Statute  Law 

tII.qTJ?.?'^^,?'™  Procedure  Act, 
1883  (46  &  47  V.  c.  49). 


dkc. 
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1  L.  P.  Act, 
tjtatulu  Law 
jcodure  Act, 


Notico  to 
sheriff. 


Special  Jury.  ^** 

Under  this  rule  when  an  action  is  to  bo  tried  by  a  jury,  a  special  Ciur.  LXITL 
iurv  may  bo  obtained  by  cither  party  on  Kivuip;  notice  to  tlio 
other  party  of  his  dcsiro  to  have  0110(2-).  If  notice  has  not  been 
riven  within  tho  time  limited  by  tho  rule,  an  application  to  a  Master 
mavbomado  for  an  order  for  a  special  jury  (7).  Iho  decision  on 
such  an  application  will  not  ordinarily  bo  intertered  with  (»•). 

Bv  the  Com.  Law  Proc.  Act,  1852,  s.  1 1'2,  "  Where  notico  has  boon 
givon  to  try  by  special  jury,  cither  P'trtj/inay,  six  days  before  tho 
tot  day  of  tho  sittings  in  London  or  Middlesex,  or  adjournment 
dav  in  London,  or  commission  day  of  tho  assizes,  s;ivo  notico  to  tho 
sheriff  («)  that  such  cause  is  to  bo  tried  by  a  special  jury  ;  anil  in 
case  no  such  notico  bo  given  no  special  jury  need  bo  summoned  or 
attend,  and  tho  cause  may  bo  tried  by  a  common  jury,  unless  other- 
wise ordered  bv  tho  Court  or  a  Judge."     _ 

I5v«  113  "In  all  cases  where  notico  is  not  given  to  the  stiorilt 
that  the  cause  is  to  bo  tried  by  a  special  jury,  and  by  reason 
thereof  a  special  jury  is  not  summoned  or  does  not  att-nd,  tho 
cause  may  bo  tried  by  a  common  jury,  to  bo  taken  from  the  panel 
of  common  jurors,  in  liko  manner  as  if  no  proceedings  had  boon  had 
totrythocauseby  a  special  jury"  («):  ., 

It  seems  that  if  such  notico  is  given,  and  none  of  the  special 
jurors  attend  at  the  trial,  tho  cause  cannot  bo  tried  except  by  con- 

^^Tho  subject's  right  to  try  a  case  by  a  special  jury  is  not  affected 
by  any  suggestion  of  tho  Attorney-General  or  Solicitor-General, 
^koit  affidavit  that  tho  Crown  is  interested  in  tho  deiondants 
ebtato  (x). 

G.  How  Special  Jury  summoned  at  the  Assizes  {yU-By  iho  Com.  ^^^^l"-^ 
Law  Proc.  Act,  1852,1  108.  "  The  precept  issued  ^ytho  Jiu^eso    J-y-^the 
assize  as  aforesaid  (z)  shall  direct  tho  sheriff  to  summon  a  suRic  ont  ^^^^^^ 
number  of  special   urj-men,  to  bo  mentioned  therein,  not  exceeding 
forty-eight  in  all,  to  try  tho  special  jury  causes  at  the  assizes ,  and 
tho  persons  summoned  in  pursuance  of  such  precept  shaU  bo  tho 


If  not  given 
cause  to  bo 
tried  by 
common  jury. 


(;;)  See  form  of  notice,  Chit.  F. 

(o)  Tlio  application  should  not  be 
made  before  issue  Joined.  Dresser 
V.  Norma)),  6  C.  B.,  N.  S.  427 ;  5 
Jur.,  N.  S.  1083. 

(r)  S)nith  V.  London  and  St. 
Katharine's  Bock  Co.,  L.  K.,  2  C.  V. 
630.  . 

(s)  A  sheriff  is  not  entitled  to  fees 
from  tho  party  giving  notice  uuiler 
this  section  that  a  cause  is  to  be 
tried  by  a  special  jury,  although  the 
alteration  of  tho  system  as  to  special 
juries  has  deprived  tho  sheriff  of  tho 
fees  by  which  ho  formerly  was  re- 
munerated by  the  party  for  summon- 
ing special  ju-ors.  Jienucttv.  Thomp- 
SO)),  6  E.  &  B.  683 ;  2  Jur.,  N.  S. 

(0  See  CmvUy  v.  Knowles,  16 
C.  B.,  N.  S.  107 :  Hague  v.  Hall,  I 


D.  &  L.  83 ;  6  Sc.  N.  R.  705,  a  case 
decided  before  this  Ac*-.  As  to  Caw- 
h)!  V.  Knowles,  see  Luudct  v.  Prince, 
36  L.  J.,  Q.  B.  196.  ,    ,  „    „ 

(k)  Jlolt  V.  Meddowerojt,  4  M.  & 

^%)  jjunn  V.  Cox,  IG  M.  &  W.  439. 

ly)  As  to  when   tho  costs  of   a 

special  jury  will  bo  allowed,  see  Ch. 

LXV.    See  the  6  Geo.  4,  c.  50,  s.  30. 


(i)  See  sect.  105,  ante,  p.  C03.    As 

tne  sheriff  summoning  the        . . 

see  ante,  p.  004.    The   sheriff^  has 


to 


sheriff  summoning  tho  Jury, 
Buc  -"te,  p.  004.  The  sheriff  has 
no  right  to  charge  tho  fees  m  tho 
table  authorized  by  tho  Judges  by 
virtue  of  7  W.  4  &  1  V.  c.  65  for 
tho  jury  process,  in  special  jury 
causes,  since  tho  alteration  in  the 
mode  of  summoning  special  juries  by 
the  above  108th  section.  Bennett  v. 
TImnvson.  G  E.  &  B.  C83;  2  Jur., 
N.  S."Gli!.   See  ante,  n.  (»). 
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The  Jwy,  compelling  Attemlance  of;  View,  &c. 

jury  for  trying  tho  special  jury  causes  at  the  assizes,  subject  to 

-  Bucli  riylit  of  clmllongo  as  tho  iiartiea  are  uow  by  law  iMititl,  ,1 

to  (a);  i!U(l  a  printed  panel  of  tho  special  jurors  so  suniinoiiod  -^IimII 

bo  made,  kept,  delivered  aud  aiuiexed  to  tho  Nisi  I'riuH  record   in 

liko  time  aud  manner  and  upon  tho  same  terms  as  heroinbctori!  i,'i,)- 

yidod  with  roftronco  to  tho  jianol  of  common  jurors  (6) ;  and  uiM,n 

tho  trial  tho  spocml  jury  shall  bo  balloted  for,  and  called  in  tho 

order  in  winch  they  shall  bo  drawn  from  tho  box,  in  tlio  ^iiiio 

manner  o-  common  jurors  :  provided  tliat  tho  Court  or  a  Jud-..  i,, 

eucJi  a  case  as  they  or  ho  may  think  tit,  may  order  that  a  speciurjui  y 

1)0  struck  according  to  tlio  presc.:  practice  ((.),  and  sudi  oidor  .sl.iiil 

bo  a  sullicient  warrant  for  striking  such  special  jury,  and  inakiir' 

a  panel  thereof  for  tho  trial  of  tho  particular  cause."  " 

By  r.  47,//.  /'.   lHM{il),   "  SheriJfs,  othtr  than  the  shfrins  ,.f 

London  and  Middlesex {i),  shall  seven  days  before  tho  coiuiiiK-.i,,u 

day,  make  and  keep  at  their  ollices,  for  inspection,  a  printed  cmy 

of  tho  panel  of  tho  special  jurymen  to  try  tho  sjiccial  jury  can cs  'it 

the  assizes,  as  directed  by  tho  Com.  Law  I'roc.  Ad,  lHo'2;  but  such 

special  jury  need  not  bo  summoned,  except  notice  bo  given    is 

provided  for  by  tho  112th  secticju  of  tho  said  Act." 

7.  IToio  Special  Jury  nominated,  <t-c.  in  London  and  Middlesex  (  f)  1 
-lJy''Tho  Juries  Act,  1870,"  33  <D  34  V.  c.  77  ((/),  s.  ](!,•'•  j'n 
Liondon  and  Middlesex,  on  tho  occasion  of  any  sittings  of  tlm 
superior  Courts,  or  any  of  them,  for  tho  trial  of  issues,  a  snflicicnt 
number  of  special  jurymen,  not  less  than  thirty  for  cadi  Comt 
shall  bo  summoned  to  try  tho  special  jury  causes  triable  at  such 
sittings. 

"  Tho  said  jurymen  shall  bo  summoned  in  pursuance  of  a  i)rocci)t 
under  tho  hand  of  any  one  of  tho  "  -^cs  of  tho  said  suncrim- 
Courts,  in  the  same  manner  in  all  ro  ;  in  which  special  jury- 

men aro  summoned  in  pursuance  of  i..,    .pts  issued  by  tho  Jiid-Vs 
of  assize.  '^ 

"  The  persons  summoned  in  pursuance  of  such  precept  shall  lo 
the  jury  for  tho  trial  of  special  jury  causes  at  such  sittings  in  tho 
said  Courts  respectively,  subject  to  such  right  of  challenge  as  tho 
parties  shall  bo  entitled  to. 

'•A  printed  panel  of  tho  jurors  so  summoned  shall  bo  matin  and 
kept,  and  a  copy  thereof  delivered  and  annexed  to  the  Nisi  Piiua 
record  at  tho  like  time,  in  tho  same  manner,  and  uiion  tho  sanio 
terms  as  aro  by  law  prescribed  with  reference  to  tho  panel  of  com- 
mon .lurors,  in  tho  case  of  London  and  Middlesex. 

"Upon  tho  trial  tho  siiccial  jury  shall  bo  balloted  for  aud 


(rt)  See  Ch.  LXIV.  as  to  tho  right 
of  clialleijgo. 

(b)  See  sect.  106,  ante,  p.  604. 

(c)  As  to  the  mode  of  strikiug  a 
special  Jury,  see  post,  p.  C07. 

(rf)  The  Kulcs  of  II.  T.  1853,  as  to 
juries,  aro  expressly  excepted  from 
the  repeal  eflfected  by  the  It.  of  S.  C, 
1883,  App.  (O.). 

(c)  This  exception  is,  in  effect, 
repealed  by  33  &  34  V.  c.  77,  a.  iS, 


post,  p.  007. 

(/)  As  to  when  the  costs  of  a 
special  jury  will  be  allowed,  see  Ch. 
LXV. 

(.ff)  By  sect.  4,  "This  Act  sliall  ho 
construed  as  one  with  tho  Couiily 
Juries  Act,  1825,  and  nny  Actamcml- 
ing  tho  same ;  and  such  jjiiits  of  tlio 
said  Act  aud  of  any  other  Act  or 
Acts  aa  are  incou.sisteut  with  this  Act 
are  hereby  repealed. 
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Special  Jury  in  London  and  Middlesex, 
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called  in  tho  order  in  \vhieh  they  aro  drawn  from  tho  box,  in  tho  Chap.  LXIII. 
aaino  manner  as  common  jurors.  .  .i        •  i 

"  Any  special  jurymen  summoned  to  sorvo  m  any  ono  ot  tho  saiu 
superior  Courts  shall  bo  qualiliod  and  bo  liable,  in  case  oi  necessity 
to  sorvo  in  any  other  of  tho  said  Courts,  as  if  ho  had  been  originaUy 
summoned  as  ono  of  tho  jurymen  for  tho  trial  of  special  jury  causes 
in  such  laBt-montioncd  Court."  _      .  ■,      j     • 

Sect.  17.  "Tho  present  practice  ci  nominating  and  reducing 
Bpccial  jurors  in  liondon  and  Middlesex  shall  ceaso  to  bo  followed 
as  regards  tho  trial  of  any  cause  at  any  of  tho  said  sittings  of  tho 
said  Courts,  subject  to  this  proviso,  that  any  of  tho  said  superior 
Courts,  or  any  Judge  thereof,  may,  if  it  seem  expedient,  order  that 
a  special  jury  bo  struck  according  to  the  present  practice  (/»),  and 
such  order  shall  bo  a  sufficient  warrant  for  striking  such  ]iiry,  and 
niakin-'  a  panel  thereof  for  the  trial  of  tho  i)articuhir  cause. 

Sect  18.  "  III  London  and  Middlesex,  subject  to  any  rules  which 
may  be  made  by  any  of  tho  superior  Courts  in  that  behalf,  any  party 
to  any  action  triablo  at  any  of  the  aforesaid  sittings  of  the  superior 
Courts  shall  bo  entitled  to  have  tho  cause  tried  by  a  special  jury, 
upon  tho  same  conditions  as  would  entitle  him  to  have  it  so  tried  in 
any  county  other  than  London  and  Middlesex. 

'•  In  Loudon  and  Middlesex  every  <. ourt  or  Judge  shall  havo  tho 
same  power  of  ordering  that  a  cause  bo  tried  by  a  special  jury,  as 
the  liko  Court  or  Judge  would  have  if  tho  causo  were  tried  in  any 
county  other  than  London  and  Middlesex."  .  .   ,o-r,  *     a 

No  express  power  is  given  by  tho  Com.  Low  Proc.  Act,  18..«2,  to  SutnmonmB 
the  sheriffs  of  Lndon  and  Middlesex  to  summon  special  juries  ;  special  jury, 
but  it  seems  they  havo  this  power  under  ss.  107  anil  108,  ante, 
pp  G04— 5.    Tho  sheriff,  before  1   V.  c.  bo,  was  not  allowed  extra 
expenses  of  summoning  special  jurors,  on  account  of  their  residing 
at  a  distance  from  "ach  other  (i).    Since  that  statute  this  is  othor- 

As  to  tho  costs  of  the  special  jury,  see  Ch.  LA  V. 

8.  Striking  Jury  tender  Old  Pr«c<icc.]-It  will  bo  observed,  that  ftrikj^PJ^'y 
33  <fc  34  V.  c.  77,  s.  17,  expressly  reserves  power  to  tho  Court  or  a  ''^^l^^^'^' 
Judge  to  order  a  special  jury  to  bo  struck  according  to  tho  then 
"  present  practice.'  ^^      _    _      ,  , -.r-j 

liy  tho  Com.  Law  Proc.  Act,  1852,  s.  110,  "  In  London  and  Mid- 
dlesex special  jurors  shall  bo  nominated  and  reduced  by  and  beforo 
tho  under-sheriff  and  secondary  respectively,  in  like  manner  as  by 
tho  Master  beforo  this  Act,  upon  the  application  of  either  party 
entitled  to  a  special  jui-y,  and  his  obtaining  a  rule  for  such  pur- 
po8e(/);  and  tho  names  of  tho  jurors  so  struck  shall  bo  placed 


!        fl 


Costs  of 
Bpccial  jury. 


(h)  As  to  this,  SCO  infra. 

(t)  Lane  v.  AViccW,  1  Chit.  Eop. 
175.    SeGR.T.,8W.3,  r.3a. 

(A)  See  ante,  p.  005,  mi.  (*)  and  (:) ; 
and  see  tho  table  of  fees  m  tho  Ap- 
pendix, post,  Vol.  2. 

(/)  See  6  Geo.  4,  c.  50,  s.  30,  by 
which,  upon  the  motion  of  either  tho 
plaintiff  or  defendant  in  any  cause 
pending  in  any  oi  the  Courts  at 


Westminster  or  tho  counties  palatine, 
such  Court  may  order  a  special  Jury 
to  be  struck  beioro  the  proper  oihcer, 
in  tho  same  manner  as  tliey  have 
usually  ordered  tho  same ;  and  tho 
jury  so  struck  shall  be  the  jury  to 
bo  returned  for  tho  trial  of  the  issue. 
See  Jrivin  v.  Grey,  35  L.  J.,  C. 
P.  43. 
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The  Jury,  compelling  Attendance  of;  View,  &c. 

_  upon  a  panel,  •which  shall  bo  dolivcrod  and  onnoxod  to  tho  Nisi 
1  nu.s  record,  iii  like  iiinnniT  and  upon  tho  same  terms  as  hcrein- 
bcloro  (w)  provuled  with  ruforenco  to  tiio  panel  of  common  iurors- 
and  upon  tho  trial  tho  special  jury  shall  bo  balloted  for,  and  culled 
in  tho  order  m  which  they  shall  bo  drawn  from  tho  box,  in  tho  samo 
manner  as  common  jurors." 

Under  the  present  practice  cither  party  may  havo  a  special  iurv 
by  giving  a  notice,  and  an  order  is  only  necessary  when  tho  notice  is 
not  given  within  a  limited  time  {sec  ante,  p.  604).  But  umka-  tho 
former  practico.  byr.  44,  //.  T.  1853,  "  No  rule  for  a  special  jury 
shall  bo  granted  on  behalf  of  any  defendant  (or  plaintiif  in  roi)lovi„I 
oxcei)t  on  an  afhdavit  cither  stating  that  no  notice  of  trial  has  bcoa 
given,  or  if  it  has  been  given,  then  stating  tho  day  for  which  such 
notice  has  been  given  [n) ;  and  in  tho  latter  case,  no  such  rule  is  to 
bo  granted  unless  such  ai)plication  is  made  for  it  moro  than  siv 
days  before  that  day,  provided  {,>)  that  a  Judge  may,  on  suiu'- 

timo^'  ri)       *  *'''^'  ^  ^^^'^^"^  ^"''^  ^  ^°  '^^^^  "I'  '^^  ""y 

Tho  apijlication  that  a  special  jury  bo  struck  according  to  the  old 
practico  should,  m  general,  bo  mado  on  summons  to  a  Master  at 
C'hambdi's  (7). 

Having  obtained  the  order,  serve  a  copy  of  it  on  the  under-ahnlfr  or 
secondary,  and  get  an  appointment  on  it  from  him,  and  serve  a  co„„  of 
the  order  and  appointment  without  delay  upon  the  opposite  solicitor  or 
ugeut{r).  If  tho  order  is  not  served  upon  the  opposite  party  ho 
may  treat  it  as  a  nullity  (a).  By  r.  45,  //.  T.  1853,  "  No  causo 
shall  bo  tried  by  a  special  lury  m  Middlesex  or  London,  unless  tlio 
rule  for  such  special  jury  bo  served,  and  tho  causo  marked  in  tho 
associates  book  as  a  special  jury  cause,  on  or  before  tlio  day 
precocbiig  the  day  appointed  in  Middlesex  and  London  respectively 
lor  the  trial  of  special  juries."  ^ 

As  to  giving  notice  to  the  sheriff  that  tho  cause  is  to  bo  tried  by 
n  spepial  jury,  see  the  Com.  Law  Froc.  Act,  1852,  ss.  112, 113,  ante, 

By  iho  Com  Latv  Proc.  Act,  1852,  s.  110,  special  jurors  in  Lon- 
don and  Middlesex  are  to  bo  nominated  and  reduced  before  tho 
undor-shonff  or  secondary,  instead  of  tho  Master. 

At  thetime  appointed  on  the  order,  attend  he/ore  the  under-sheriff  or 
secondary,  when  the  jurors'  book  will  be  produced,  and  the  suvcial 
jurors    list,  and  numbers  written  on  pieces  of  parchment  or  curd 


(»0  See  s.  106.  ante,  p.  C04. 

(«)  By  making  this  affidavit  and 
so  obtaining  a  rule  for  a  special  jury 
the  defondautwaived  any  irroguhuity 
in  the  notice  of  trial.  Jlcirxford  v. 
Otddcs,  3G  L.  J.,  C.  P.  115 ;  E.  R.,  2 
C.  P.  285. 

(0)  This  proviso  did  not  enable  a 
judge  to  order  a  rule  for  a  special 
jury  before  issue  joined.  Sayer  v. 
Diifaur,  9  Q.  B.  800.  See  Dretser  v. 
Norman,  6  C.  B.,  N.  S.  427. 
_  (;;)  See  Dres/icry.  Norman,  fi  C,  B,. 
N.  S.  427 :    Thome   v.  Marquis  of 


Londonderr;/,  8  Bing.  26 :  Phelps  v 
Keily,  4  Sc.  N.  It.  370 :  Clmclc  v. 
Jlarrii,  2  Sc.  N.  K.  82:  Smith  v. 
Loiuh),  ami  St.  Katharine's  Lock 
Co.,  L.  R.,  2  C.  P.  030. 

(?)  See  Fhelpi  v.Keili/,  infra:  and 
Chuck  V.  Harris,  2  Sc.  ^.  R.  82. 

(r)  Phelpi  V.  Keili/,  4  Sc.  N.  R. 
3<6;  3  M.  &  a.  883;  1  Dowl..  N. 
S.  fiOl :  Gurney  v.  Gurney,  3  D.  & 

(s)  See  Ciinn  v.  Honeyman,  2  B. 
&  Aid.  400 ;  !  ohit,  Rep.  234 :  Chuck 
v.  Harris,  2  Sc.  N.  R.  82. 
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nirrci>j>ondii>g  with  the  names  in  such  lid  ;  the  under-sheriff" or  secondary  CiiAV.  LXIII. 
Ild'ii  lints  the  ninnl'irs  into  a  ho.v,  and,  lidciiiij  shaken  t/ieni.  totjether, 
ilrnn'i  out /iirti/-tii/ld  of  tlieni  one  after  another,  and,  as  each  nnmher 
M  drairn,  reftrsto  the  eorresjiiiiiilimj  nninlur  in  thv  Sjxcin/ j'livora''  list, 
mill  7'eails  aloud  the  name  dniijnatid  lij/  such  nuiuber.     At  the  time  of 
rradin(j  each  nanv,  either  parti/  or  his  solicitor  'inni/  object  to  such 
person  named  as  bein;/  ineajiaritatrd  from  scrriia/  on  the  jury  ;  and  if 
he  ]iroee  the  same  to  the  sntix/iiction  of  the  under-sheriff'  or  secondary, 
such  name  shall  be  set  aside  and  another  nnmber  drawn  iiisteiol  thereof, 
which  mail  in  like  manner  be  ehiilliii'icd ;  and  so  on.  until  forty-eiijht 
vamcs  shall  be  chosen.     I  f  tho  whole  of  the  i'orty-eij^ht  names  cannot 
ho.  obtained  in   this   way,   tho   under-slu'rill'    or  seeondary   may 
noniinato  the  remainder(n).     liy  consent  of  the  parties,  tho  jury 
may  bo  nominatwl  accordinjj  to  tho  mode  used  and  accustomed 
bcfiiro  tho  i>assinnr  of  tho  (J  (/.  4,  r.  uO  (.i).     Tho  ])raetico  under 
that  mode  of  nomination  is  as  follows: — The  cler/c  to  the  under- 
slieiiff'  or  secondary    leill  furnish   each    ]i(irty   with  a   list  of  the 
,Hii,\es  of  the  forty-ciijht  jurors,   thn'r  additions,   and    places  of 
(diode,      lie   will   also    </ire   another   appointnient   for   the   purpose 
(if  siril'iny  them,  mhich   should    be   s(rred  on  the  opposite  solicitor 
or  ai/ent.     Attend  at  the  time  appointed,  and  the   under-sheriff  or 
secondary  ivill  strike  out  twelve  names  for  audi  party,  at  their  desire, 
Imilnniwj  with  the  plaintiff ;  or,  if  either  the  solicitors  or  af/enta  do 
vut  (dtcnd,  the  under-sheriff  or  secondary  shall  proceed  ex  parte,  and 
ftrike  out  twelve  names  for  the  party  absent  {y).     The  clerk  to  the 
under-sheriff  or  secondary  tvill  then  make  out  lists  of  the  twenty- 
four  names  remainin;/,  and  ijire  them  to  the  solicitors  or  af/ents.     It 
may  be  added,  that  a  Judw  may  nuihe  an  order  to  oblijjo  a  party 
to  proceed  to  the  strikin-,'  of  a  six^cial  jury(,").     It  is  no  objection 
tluit  there  has  been  .a  chanj^o  of  sberil'is  alter  the  forty-ei;j:bt  were 
7101'nnated,  and  before  tlu'  parties  attended  to  strike  tlio  jury((r). 
Ill  a  sei.  fa.  by  tho  jdaintill's,  as  trustees  of  a  banking'  company,  tho 
jilaiiitilVs  liavinf?  obtained  a  rul(!  for  a  special  jury,  the  Court  niauo 
tlieiii  undertake  to  strike  out  of  the  list  any  who  nii;j;ht  bo  sliaro- 
holders  in  the  bankin.L,'  company  (?-).    In  a  caso  before  tho  (hm. 
Law  Vroe,  Act,  iSj'i,  it  was  held,  that,  if  tho  cause  went  off  for 
default  of  special  jurors,  no  now  jury  could,  in  general,  bo  struck, 
and  the  cause  must  have  been  tried  by  tho  jury  tirst  appointed  (c). 

9.  View, in  tvhat  Cases  and  hoiv  obtained.']— Y^y  Id.ofB.  C,  Ord,  L,  View,  in  what 
r.  5,  an  order  for  inspection  of  property  by  tho  jury  may  now  bo  ciisoa  and  how 
made  under  Ord.  L.  r.  !5,  and  a  simjile  order  for  such  inspection  is  obtained, 
now  often  made  {d).     Even  before  tho  Com.  Lau)  Proc.  Act,  1852,  a 
rulo  for  a  view  by  six  or  moro  of  tho  jury  might  in  somo  cases  bo 


(«)  See  G  0. 4,  c.  50, 8.  32 ;  C.  L.  P. 
Act,  18.)2,  B.  100. 

(,i)  Id.  8.  33. 

(y)  Soo  U.  T.  8  W.  3,  r.  2:  ^hoh., 
1  Sulk.  40.3 :  It.  v.  Jfarl,  Cowp.  412 : 
ir/iite  V.  Eastern  Union  It.  Co.,  11 
CD.  875;  21  L.  J.,  C.  T.  112. 


(-)  Juiiph  V.  Terry,  6  Dowl.  099. 

(rt)  R.  V.  Hart,  Cowp.  412. 

(A)  Ksdaile  v.  Lund,  12  M.  &  W. 


r. A, p.— VOL.  I. 


734  ;  1  D.  &  L.  990. 

{c)  n.  V.  rerry,  6  T.  R,  453.  But 
SCO  Mayor  of  Doneaster  v.  Coe,  3 
Taunt.  404.  See  Iriein  v.  Sir  0. 
Grey,  3G  L.  J.,  C.  T.  148,  where  it 
■vvas  alleged  that  some  of  tho  special 
jurors  struck  were  not  summoned. 

M)  J'ickard  v.  6.  JS'oriii.  II.  Co., 
W.  N.  1883,  191.  See  ante,  pp.  438, 
52S. 
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Pabt  VIT. 


The  Jury,  compelling  Aiiendatice  of;  View,  itc. 

obtained  iuuIct  4  Ann.  c.  1«((),  s.  8,  niul  (5  G.  J,  c.  oO,  s,  23;  as  in 
actions  of  a  local  iiatmv,  hhcIi  as  tresi)as.s  quare  clmi-tinii  'fru/if 
nuisnuco,  and  tho  liko (,/'),  Tlio  Court  cannot,  cvou  by  consi'nr] 
nndor  thcao  Acts,  orilor  u  view  in  ono  countv  bj-  a  jmy  of  another  • 
neither  can  it  compel  a  jury  to  go  out  of  tbo  limits  of  a  county  fm' 
such  a  ])urpoRO  {(/). 

Tho  ]iractico  as  to  obtaining?  a  view  under  theso  Acts  is  rcgulutid 
by  the  following  statute  and  rule. 

Bv  tho  Com.  /mw  I'roc.  Art,  1SJ2,  8.  114,  "A  writ  of  view  sliall 

not  bo  necessary  or  used;  but,  whutlK^r  tho  view  is  to  bo  had  liv  ■! 

common  or  special  jury,  it  shall  bo  suillcient  to  obtain  a  rulo  of  il,',, 

Court,  or  Judge's  order,  directing  a  view  to  bo  had ;  and  tho  i)r(j(r,.,l- 

inga  npon  tho  rule  *or  a  view  sluiU  bo  the  sumo  as  tho  proceediii-s 

heretofore  had  under  a  writ  of  view ;  and  tho  sheriff,  npon  rccnu  l 

ehnll  deliver  to  either  party  tlio  names  of  tho  viewers,  and  shall  aK,! 

return  their  names  to  tho  associate  for  tho  i)urposo  of  their  bciii" 

called  as  jurvmen  upon  tho  trial."  " 

]}y  r.  48,  //.  T.  iHo;]{h),  "Tho  rulo(/)  for  a  view  may  in  all  cases 

bo  drawn  up  by  the  officer  of  tlio  Court,  on  tho  application  of  tlio 

party, .  without  a  motion  for  that  purpose."     Tho  nami's  of  H,,. 

showers  should  bo  inserted  in  tho  rule  or  order,  and  tho  time  mi  .1 

place  of  meeting  (/.•) :  and  it  is  apprehended  that  tho  rulo  or  oi'doi- 

Bhould  contain  all  tho  matters  contained  in  tho  abolished  writ  ui 

didrinfias  or  hnhcua  corpora  directing  tho  sheriff  to  have  tho  ])huv 

Viewed  by  tho  jurors.     Tho  solicitors  in  tho  cause  aro  frequently 

made  tho  showers,  and  thorn  is  no  objection  to  this. 

By  r.  4!),  Jf.  T.  ISo.'J  (/,),  "  Upon  any  application  for  a  view,  thrro 
Bhall  bo  an  aflidavit,  stilting  the  plaeo  at  which  tho  view  is  to  he 
mado,  and  the  distance  thereof  from  tho  ollico  of  tho  undor-sherill'- 
and  the  sum  to  bo  deposited  in  the  hands  of  the  under-sheritf  sliall 
bo  10/.  in  case  of  a  common  jury,  and  UM.  in  case  of  a  special  jury 
if  such  distance  do  not  exceed  five  miles,  and  lol.  in  casi''of'a 
common  jury,  and  21/.  in  caso  of  a  special  jury,  if  it  be  above  liy'o 
miles.  And  if  such  sum  shall  be  more  than' sufficient  to  Ttav  tho 
expenses  of  tho  view,  the  surplus  shall  tortluvith  bo  returned  t'o  the 
attorney  of  tho  party  who  obtained  tho  view  ;  and  if  su?h  sum  drill 
not  bo  snfTiciont  to  pay  .such  expenses,  tho  deficien(;v.diall  Iditlnvith 
bo  paid  oy  such  attorney  to  tho  iinder-shcriif.  And  tho  uiul.r- 
sheriff  shall  ji.ay  and  account  for  tho  money  so  deposited  accoidiii- 
to  the  scale  following ;  (that  is  to  say), 

For  travelling  expenses  to  tho  undor-sbcrifY,  showers  ami  £  s.  d 

jurymen,  expenses  actually  jjaid,  if  reasonable. 
Fee  to  tho  under-sheiiff,  when  tho  distuuco  does  not  exceed 

five  miles  from  bis  office 

Where  such  distance  exceeds  fivo  ruilos      .*.".! 
And  in  caso  he  shall  bo  necessarily  absent  more  than  one 

day,  then  for  each  day  after  tho  first  a  fm-ther  feo  of     . 


1 

2 


1     1    0 


(e)  Eeviscd  Statutes,  c.  3. 

^)  Stones  v.  Mcnhem,  2  Ex.  382. 

\^)  Malins  v.  lord  Dunravcn,  9 
Jur.  690,  Q.  B. 

(h)  Tho  rules  of  II.  T.  1803  as 
to  juries  are  expressly  excepted  from 
the  repeal  effected  by  K.  of  S.  C. 


1883,  App.  O.,  ante,  p.  109,  n.  (r). 

(t)  See  Chit.  Forms,  p.  349,  uiid 
see  1  Burr.  253. 

(/•)  Tai/lor  V.  T/iomimii.  7  Tiint', 
40;< ;  1  Dowl.  ;>18 :  Sloiics x'.Mculicm, 
2  Ex.  382;  17  L.  J.,  Ex.215. 
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Foo  to  each  of  the  Fhowors  tlio  t^iimo  ns  tlio  uiulor-shoriff,  £    e.  d.  Chap.  LXIII. 

calculating  tho  tlistanco  from  their  respective  places  of  

abode. 
Fee  to  each  common  juryman,  per  diem    .        .        ,        .050 

For  each  special  jtirj'man,  per  (lioiu 110 

Allowance  for  rcfroshmcnt  to  tho  under-j<hcrift',  showers, 

and  jurymen,  whothor  common  or  special,  each  per 

diom 050 

To  tlio  bailiff  for  summoning  each  juryman  whoso  residence 

is  not  more  than  five  miles  distant  from  tho  offlco  of  the 

under-sheriff 020 

And  to  each  whoso  residence  does  exceed  five  miles  of  sucli 

distance 050 

MuJce  an  ajjidavit  «8  rrquired  ly  the  ulove  r.  49,  //.  T,  1853.  Draw 
up  a  praicipc  or  memorandum  of  the  order  irqiiired.  Get  from  the 
(ijiposite  siilicitor  a  mononnidiini  of  the  name  and  place  of  uhode  of  hia 
shoirer ;  and  take  it,  tuijithir  with  a  aimilxr  mcnioraudahi,  of  your  own 
ehiircr,  oud,  also  if  the  time  and  place  of  meeting,  Ax.  to  the  proper 
office,  and  draw  up  the  order  there.  If  the  ojiposile  party  will  not  name 
a  shower,  the  Master  ivill,  on  an  appointment  Initnj  obtained  for  that 
purpose,  name  one  ex  parte.  Scree  a  copy  cf  the  order  on  the  ojiposite 
solicitor.  Leave  the  original  order  at  the  sheriff's  office,  together  iviih  a 
list  if  the  jury,  vhcn  it  is  a  special  one,  and  they  have  been  struck,  and 
he  will  summon  them  ;  or,  if  common,  he  will  summon  such  as  he  may 
think  fd.  Deposit  with  him  the  expenses  of  the  view,  according  to  the 
(tlore  rule  of  Court  of  If.  T.  1853. 

Tho  rule  under  which  a  view  is  now  usually  obtained  is  Grd.  L, 
r.  5,  wliich  see  ante,  p.  528.  Tho  Judge  may  order  such  things  to 
bo  (lone  as  may  bo  necessary  for  tho  inspection  (/). 

■Where  after  a  view  had  been  liad  tho  action  wan  before  jurymen 
other  than  tho  viewers,  tho  latter  being  engaged  elsowhor'  it  was 
held  a  mis-trial  {in), 

10.  Proceedtnr/a  to  be  had  before  Juries,  as  before  the  Com.  Law  Proceedings 
Proe.  Act,  1852."]— liy  tho  Com.  Law  I'roe.  Act,  1852,  s.  115,  "Tho  before  janes 
juries  contained  in  such  panels  ns  aforesaid  shall  bo  tho  jurors  to  asbefoyotlio 
try  tho  causes  at  the  assizes  and  sitthigs  for  which  they  shall  bo  jg-,,'    "    *^  ' 
summoned  resjicctively ;  and  all  such  proceedings  may  bo  liad  and 
taken  before  such  juries,  in  like  manner,  and  with  tho  like  con- 
sequences in  all  respctts,  as  before  any  jury  summoned  in  inirsuanco 
of  any  writ  or  writs  of  venire  facias  juratores,  distringas  juratores,  or 
habeas  corpora  jurcdorum,  before  this  Act." 

As  to  calling  tho  jury  on  tho  trial,  see  post,  p.  G25. 

Before  tlio  Com.  Law  Froc.  Act,  1852,  if  jury  process  wero 
awarded  to  a  wrong  officer ;  or  xipou  an  insufficient  suggestion ;  or  if 
tho  venire  were  in  some  part  mis-awarded,  or  sued  out  of  more  or 


(/)  lieunett  v.  Griffiths,  30  L.  J., 
Q.  B.  98,  et  per  Cur..  "  We  think 
thut  as  ancillary  to  the  power  of 
inspection  given  to  tho  Courts  of 
common  law,  there  is  the  same 
power  given  to  remove  obstructions, 
with  a  view   to  inspection,  which 

una 


was  exercisctl  by  tho  Courts  of 
equity  as  ancillary  to  tlicir  power  of 
ordering  inspection."  See  Ennor  v. 
liarwcll.  8  W.  E.  300. 

(»i)  Kingston     Union    v.    Landed 
Estates  Co.,2%'L.'i.fA\. 
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I'lBT  VII. 


The  Jury,  compdUng  Attendance  of;  Vietv,  itc. 

fowor  places  than  it  ow^ht  to  liavo  Leon,  so  nn  some  one  placo  woro 
rightly  niuuod;  or  if  iiny  of  tho  juiy  who  tiiod  tho  iHMiio  wcio  mis- 
named, either  in  tho  Hurnumo  («)  or  addition,  in  tho  jury  pioco.ss  ov 
return  thereto,  so  as  it  were  proved  that  it  wuh  thoHame  miin  wIk. 
was  meant  to  bo  returned;  or  if  there  were  no  return  to  the  Niid 
process,  so  as  tho  panel  of  tlio  jurors'  names  be  returned  and  nniicxcd 
to  it(o) ;  or  if  tho  returninj,'  ofllccr's  name  wore  not  to  tlio  loturn 
80  ns  it  woro  proved  that  tho  writ  was  returned  by  tho  retuiniiw- 
ofTicer;  all  these  several  defects,  which  would  render  tho  trial  lad 
at  common  luw,  woro  aided  after  verdict  by  I'l  J.  1,  c.  13  {p). 


(«)  Seo  Jlillv.  Yalei,  12  East,  229, 
post.  ' 

(n)  Seo  G  G.  4,  c,  DO,  8.  15. 


(/))  Seo  Giirncu  v.  Clere,  Cro.  F.l. 
2.')!):  n;hh  V.  I'ptoii,  LI.:  El,„l  v 
Nki/pp,  Cro.  Cur.  UBS ;  Hull.  X.  \\ 
320,  -i'lL 
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CUAFrER  LXIV. 
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QITALIFICATION,  ETC.  OF  JUnOllS,  AND  CIIALLENOKS. 


rxoE 
Jurors    C13 

Qualification!  of 013 

Who  are  Exempt 015 

How  punished  for  Xon- At- 
tendance    010 


FlOB 

2.  Challenges 610 

Species  of 017 

To  the  Array  017 

To  the  rolls 018 

H'hen  and  how  to  be  madt  ,,  620 
How  tried , 620 


QualiHcatious 
of  jurors 
guucrally. 


1.  Jurors. 
QimUfications  o/.]— By  "Tho  County  Juries  Act,  1825,"  6  0.4,  CnAP.  LXIV. 
f.  60,8.  1,  "  Every  man,  between  tlio  ages  of  twenty-one  years  and 
sixty,  wlio  shall  have  within  tho  county  in  which  ho  resides,  in  his 
own  namo,  or  in  trust  for  hiui,  10^  by  tho  year  abovo  reprizes  m 
liinds  or  tenements  of  freehold,  copyhold,  or  customary  tenure,  or 
of  ancient  deniesno,  or  in  rents  issuing  out  of  such  lands  or  touo- 
inoiits,  or  in  lands,  tenomonts,  and  rents  taken  together,  in  feo- 
Biinplo,  foe-tail,  or  for  tho  life  of  himself  or  some  other  person,— or 
who  shall  have  within  tho  same  county,  20/.  by  the  year  above 
reprizes  in  lands  or  tenements  held  by  lease  for  the  absolute  term 
of  twonty-ono  years  or  longer,  or  for  a  term  of  years  deterniinablo 
on  any  lifo  or  lives,  or  who,  being  a  householder,  shall  bo  rated  or 
assessed  to  tho  poor-rate,  or  to  tho  inhabited  house-duty,  in  Mul- 
dlosox  on  a  value  of  r  less  than  30/.,  or  in  any  other  county  on 
a  value  of  not  less  ii  ..'  20/.,  or  who  shall  occupy  a  house  con- 
taining not  less  than  nfteeu  windows,— shall  bo  (lualilied  and 
liable  to  servo  on  juries"  (a).  •       t      t   t     ^ 

In  London,  a  juror  must  bo  a  householder,  or  tho  occupier  of  a  In  Loudon, 
shop,  warehouse,  counting-house,  chambers,  or  office,  for  the  pur- 
pose of  trado  or  commerce,  within  tho  said  city,  and  havo  lauds, 
tenements,  or  personal  estate  of  the  value  of  100/.  (/<)• 

In  Middlesex,  no  person  shall  bo  returned  to  serve  on  a  jury  at  lu  Middlesex. 
Nisi  I'rius,  who  has  served  as  a  juror  in  either  of  tho  two  preceding 
terms  or  vacations,  and  has  the  sheriff's  certificate  of  haying  so 
served ;  and  no  person  shall  be  returned  to  serve  on  a  jury  at 
tho  assizes  who  has  before  served  on  a  jury,  in  Yorkshire  within  At  assizes, 
four  years,  in  Wales,  or  in  tho  counties  of  Hereford,  Cambridge, 
Iluntinguon,  or  llutland,  within  one  year,  or  in  any  other  county 
within  two  years,  and  has  tho  shoxitt's  certificate  of  having  so 


(fl)  By  "  The  Juries  Act,  1870,"  33 
&  34  v.  c.  77,  B.  7,  the  qualificatiou  in 


Wales  is  tho  same  as  in  England, 
(4)  6  G.  4,  c.  50,  s.  50. 
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Part  vri. 


Of  BlMJcilll 

jurura. 


Alicua, 


Persons 
exempt. 


Convicts, 
outlaws,  &c. 
disqualiiied. 


Ovorsecrs  to 
Htuto  ill  list 
who  quulifit'd 
to  bo  Hpuciai 
juroni. 


QuitViflcation,  .tc.  o/Jurort,  nniJ  C%tUeiije$. 

Borvod  (0  ;  wliirh  cortiQcnt.i  tlio  BhorilT  U  bonml  f 
comiiimi  juror,  Hi.rviiip;  i.r  attomliiiff  ih  niich.  but   u"t\ 
H|)ociul  jiinaH  (./).    And  if  anv  Hh-rilTHliall  n-t 
witluii  tho  tiiiifi  ahdvo  iriontioiiod,  tlui  Court 
proof  of  MUfli  otyoiico  ill  a  Hiiiiiniai 


"   ffivO   to   ("ViMv 

ami  or 
inn  u  iMTSDiiu^  juror 

III   (iXUlllilKlti.ii'i  ,i|„l 


ofrt'iidcr  t\H  tho  Court  nIiuII  think  moct  (.) 


y  waymiy  Mot  such  fiiio  iiimn  •) 


As  t 


N|)i'ii,il  juror.-.:— Uy  ••Tho  JurivM  Act,  1870,"  ;t:j 


«".  "7.  ».  (i,  "  KvtTv  mill  \vl' 


for 

fif  Loiidoi 


ny  county  in  Knu'Iand  or  Wal 


io,Mo  naino  shall  lie 


tl 


a-  ;ii  r 


10  jurors'  li 


and  whosliull  lio  Ic-ally  cntitiod  to  hncallcll 


for  tlin  county  of  tho  i  ii y 


or  hIihII  1)0  u  pniHoii  of  lii;,'hcr  d 


an  csi|uiri 


incrchant,  or  who  sliall 


jrrco,  or  hIiiiII  ho  a  haiikci 


ipy  a  privato  dwoliiajr-houso  ratod 


nswssfd  to  tho  poor  rato  or  to  tho  inhahitod  hoiiso  duly 


or 
or 


of  not  losH  than  100/,  in  u  t 


own  coiitainiiif,',  accirdin''  to  f 


<m  a  valiio 


lo  CCIislH 


noxt  i)rocodinj-  tho  preparation  of  tho  jnrv  list.  UO.OOO  inhahit'iuN 
and  upwanK  or  rated  or  UHsosscd  tothopo^r  raloor  to  tho  inhabit,, 1 


houso  duty  on  a  valiio  of  not  loss  tl 


occimy  prcniisos  other  than  a  farm  rated 


laii  Mf.  clsowhere,  or  who  .-.|i;ill 


n  valuo  of  not  less  than  1(  •/ 


or  asMoHsed  as  afoivsnid 


mi 


,  or  a  farm  rafod  or  assessed  as  afi 


•  I  1         ..       ,  ,  M '■'  •••  '">oi  i.iiod  iir  iissosseu  as  aloio. 

f,.  il'l"  ^  "•  T-  ''•'■'  *■'"'"  •■"""••  ■^'"'"  '^^  'lUaliiied  and  liaM,. 

to  «orvp  on  Hpocia    juries  in  ovcrv  Muh  cotmty  in  Enj-laud  and 
Wales  and  in  J.ondon  respectively.'' 
J5y  «oct.  8,   '•  Aliens  liavin-  bJen  domiciled  in  Kn-'huid  or  Wales 

bo    ualilu-d  and  I.ahloto  Horvoon    uries  .u-imiuests  ifi  I.;,,.],  'd  , 
AV    [esas  It  they  had  been  natural-born  subjects  of  tho  (^.een    1  , 
O,     "'  ;'^'^^''^  ":'."''"'  "-t  beinf,-  a  natural- born  .subject   . 
Q  .eon  .hall  bo  jpialif  odto  .orvo  on  juries  or  iuquoats  in  invC  „ 
or  oil  uny  occasion  whatsoever"  (/).  •  ' 

«nv  ?"*fi  '■'•  "  '^^'1  ^"'''■T'"  •''-'^^•'•''"■'l '"  <''^>  Schednlo  hereto  .shall  bo 
Bovorally  exempt  a.s  therein  Hpecifiod  from  beiiiK  returned  1.  ' 'r  " 
and  Irom  Bervin^-  upon  any  juries  or  iu-iuests  wliat.soever.and  tl,  ir 

lb  o  to  .•.orvo  on  tho  samo;  but  save  as  aforesaid  no  man  (,/)  n  |  ! 
W.so  qual.iied  to  servo  on  Mich  juries  or  impiests  sh  II  be  ix     ,  ,t 
Jom  serving  thereon,  anyena.tment,  prescription,  charter,  -ran 
writ  to  tho  contrary  notwitlLstandiii"-."  '•^'.^'aiuoi 

1  n'^'tf  ••  ^^- ,"}''•'''>■  f''^  "l«ays,  that'no  man  who  ha.s  been  or  s],  ,11 
boat  amted  of  any  trea.son  or  felony,  or  convicted  of  anv  crii  ,e 
s  infamous,  unle.s.s  ho  shall  have  obtained  a  free  pardon,      r       v 
ninwhois  under  outlawry,  i.s  or  .shall  bo  .inalilied  to  .sen  en 
Junes  or  imiue.s  .s  m  anv.Court  or  on  any  occasion  whatsoever.- 

ii>  sect.  11,'  In  makm-  out  tho  lists  of  persons  within  their 
re.spectivo  i.an.lies  and  town.ship.s  .lualilied  t.  .serve  as  iu      -    t  o 

in  every  case  the  mi  uro  o   tho  qualification,  and  also  the  occi.pati.ai 
and  tho  amount  of  tho  rating  or  as.sc.ssmont  of  every  such  pc  s,  ,  " 


(c)  C,  O.  4,  c.  r,o. 

(U)  Id.  s.  40:  /;>  ;;.  At/.iiisoii,  10 
Bing.  m  i  2  Dowl.  773 ;  4  M.  &  Sc. 
ICO. 

(e)  6  a.  4.  c.  60,  8.  IL'. 

(/)  Ab  to  challeuging  a  special 


juror  on  tho  pround  that  ho  i.s  im 
ulicn,  SCO  Ji'.  V.  .Df.yjt'n/,  2  M.  &  1{. 
400  :  Ji'.  V.  Siit/,,11,  8  U.  &  C.  117. 

«  •''^}  ^?i  ^'-''^^-  ^' '"  this  Art  I  hi.'  word 
j'iror      clittll  BiOttU  Jualc  ycrsons 


W/io  are  fxempf. 
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An.l  bv  fl  n.  1.  c.  50,  >.  31.  tho  nhoriit  or  nnil.T-^horlff  M  Mi 
I  vut  .■•^••'m.nVs  in  ul,.Uul,.ti.al  onl.T,  in  a  1  st  to  Im  c.llo.l  ho 
>-ZZ[  JmoiV  List."  una  «1mU  i>rHix  to  ..a.h  ua.uo  a  numl  or 

u  V  liK''' V.  fnx'.'l.iH..  .ity.  l.on.u^-h.  ov  towu  forporato   no 
b  i     -a  county  or  i.i  any  city-,  borou;,!..  or  town  l...m^'  a  '^"iin  y  o 
iuIlF,  tl.o  julV.r.  may  l.o  of  tho  Bumo  .lo^aiptiou  as  was  u.ual 
before  tho  passing'  of  thirf  Act  (/')• 

U'hn  arc  excm,.a-l\v  "  Tho  Jnri.s  Act,  1S70,"  'M  A  31  1'  r.  77.  Who  oxompt. 
,vl  ,     bv  a    t   "'to  bo  •••  con.tnu.a  as  ono  with  '  tho  Connty  Jnm, 
\  :    ^il'-nmUnv  A.t  an.en.linK  tho  .uno,  an.l  ^mh  parts  .^  tho 

1  \m  ,  ,„1  ..!■  auv  oth.'r  Act  or  Acts  as  aro  incons^tcut  \vi  h  tlim 

H    .  PM  '»'      - ->''l't  rnuascrviM^on  jnncs:"--",-r^;  '.'..nb-rs  rVrj^.j. 
.i;.V ...,,»•  io,lM«v,.lcr''vnicn;U(.iu:ni('atliolicpric.-.ts;ministord  ostmi.t. 

!'  'm      n        •:■  '  '  n^"t  im^-ta,  I  .li,scatcvs.  and  of  Jews,  whoso 
1      ',  r       :    n    is  In  V  r.-istcrc,l.  provi.U.l  tb..y  follow  no  sfH-ular 

llXaJiX ivl"  J Iffi of ; ^'i-'-i-f  ^-;;,-'i;:;:£;J-r acSS 

is  Sli^^^nli-oS'^h^So^cly  on 

^      1  ,    tv\l  1  w    if  actnuUv  prarti-in-;  attornics,  .sohcitors  an.l 
;;  .  Sr         a  t.m'll V  pmctising   an.l  havin,^'  take.t  ont  t lunr  an.ma 
^     S^,SlhciJ^tnana^in;,  dorl;.  au.l  »^"|?'^^  ^ubbc  m  actjuU 

^ri.wi-mflo-niion-Tvno.  and  all  niabtois  oi  vl» na  m  . 


i 


('■  ^ 


f/i)  G  G.  4,  c.  50,  B.  52.  As  to  a 
<'„r,r.tl  iury"  nn  writs  of  inquiry. 
Beo  Vol.'i,  Cb.  CX.Y. 


(i)  Dentists  registorod  under  40  & 
•11  Vict.  c.  33,  aro  exempted,  a  they 
so  dcsiro  (s.  30). 


'    1;  i 

sir 

■  .   ■■ 


\ 


V    h. 


I    i 
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Paet  VII. 


How  punished 
for  nou- 
atteudauce. 


ChaUi 


ciiges. 


Qualification,  &c.  of  Jurors,  and  C}uilhn<j(s. 

_  heirs  and  successors;  officers  of  tlio  rost-offico,  commissioners  of 
customs,  and  onicors,  clerks,  or  other  persons  acting  in  the  muuii-e 
ment  ov  collection  of  the  customs ;  conunissioners  o?  inland  royc.uio 
and  officers  or  persons  appointed  by  the  commissioners  of  inluid 
revenue,  or  employed  by  them  or  under  their  authority  or  direct! 
in  any  way  relating  to  the  duties  of  inland  revenue  (0 ;  slier    V 
officers;  ofLcors  of  the  rural  and  metropolitan  police ;\naffismte8 
of  the  Metropolitan  Police  Courts,  their  clerks,  ushers,  dooi^eo.ers 
and  messengers ;  members  of  the  Council  of  the  Municipal  Conlon 
tion  of  any  boron 'j;h,  and  every  justice  of  the  peace  assi-ned  („ 
keep    ho  peace  therein,  and  the  town  clerk  and  treasurer",  if] 
timo  being  of  every  such  borough,  so  far  as  relates  to  any  i„'; 
summoned  to  servo  in  tho  county  where  such  borough  is  situ  U  ' 
burgesses  of  every  borough  iu  and  for  which  a  sopan.to  Co        ,!• 
Quarter  feessions  slia  1  bo  holdeu,  so  far  as  relates  t..  auv     u' - 
8  imiuoned  for  the  trial  o    issues  joined  iu  any  Court  of  (Jen  ■  d 
or  Quarter  Sessions  of  tho  peace  in  tho  county  wherein       ,' 
borough  IS  situate;  justices  of  tho  peace,  so  far  as  relates    o,  - 
^ury  summoned  to  servo  at  any  Sessions  of  tho  Peace  for  't ,,, 

S'^Zil?""''^'  '°  "  '  ^'"^"^^  '•  "^"^'^"  ''  ^^°  Houses  ofLolds 

Bysedt.  12,  ''No  person  whoso  name  shall  bo  iu  the  iurv  Imok 

o-ou^nrnf  '^'"r^"  ''^"l-  *"  '^°^^«"«^^1  f^-om  attendance^on  t 
giound  of  any  disqualification  or  exemption  other  than  illnos.  ,  t 
claimed  by  him  at  or  before  tho  revision  of  tho  list  by  the  SVtl"  s 

jytSi^K^ytuyS''   '"^  ''"''  ^^'^^^  '''''''  ^°  ^™^^-^  "^  ^^- 

//o,  punished  for  Non-aitemlancc^-U  any  man,  summoned  to 
attend  on  a  ,iury,  shall  not  attend  iu  pursuance  of  such  sun  no,, -f 
or  being  thrice  called  shall  not  answer  to  his  name;  or  if  ,' 

man,  or  any  talesman,  after  being  calle,l,  shall  bo  present     it     it' 
appear,  or  after  appearance  shall"  wiUuuV  ^vithdmS  iS  e   '  ■. 
the  presence  of  the  Court;  tho  Court  shall  set  such  fine  up  m 
a   It  sluiU  think  niee  ,  and  in  tiie  ease  of  a  viewer  not  iJ^s  " 

unless  some  reasonab  o  excuse  shall  bo  proved  by  oath  or  affi.lav  t  f  '': 
or  upon  siich  default  at  Iho  execution  of  a  writ  of  inm  y  \he 
umer-shenlf,  &c.  may  set  a  fine  not  exceeding  5/.  (/).  S  o 'Co  S 
teni,t  (L)'"'  '""''''^  ^°'  ^  •'^'■^'"^'^^  ^'^°  ^''  ^''^  ^^'^^  f^^- '^  cen- 

2.   Challenges. 
When  a  full  jury  appear  (w),  cither  party  may  challenge  tlicni 
for  cause  (o)-a8  well  tho  talesmen  (;.)  as  tho  j'urors  origiSi;- 


(0.  Certificated  Incomo  Tax  Com- 
missioners are  exempted  by  34  &  36 
V.  c.  lO.'i,  s.  30. 

(/;)  G  U.  4,  c.  60,  ss.  38,  51.  As  to 
reinittinf,'  fines,  see  2')  &  2'?  V.  c.  107 
8.  12.  ' 

.  6  G.  4,  c.  oO,  8.  53. 
«)  Cirnio  V.  Xico/L  1  Scntt,  fiS  • 
*  - 1^*^'-  \^°-    ^"*  t^ey  will  attend 
to  aflidavits  stating  the  circumstances 


in  extenuation  of  his  conduct. 

00  See  li.  V.  EilmoiKh,  4  B.  &  Aid 
4/1. 

(")  There  is  no  right  of  pcromp. 
tory  ohnllengo  of  special  j,m,is 
summoned  at  tho  assizes  undi'r  tlio 

V."-  ,  •  ■^'-  ^^^>  l*^"'-'  s-  108  :  Vnid  v. 
li.hrr,   9  Ex.   472 ;  23  L.  J.,  E.x. 

Ho. 

(;')  fi  G.  4,  c.  50,  s.  37. 


g'aijiiife 


ChnUenge  to  the  Army. 


G17 


rotumctl  (</).     It  socms  doubtful  whotlicv  tlicvo  \yas  any  right  of  CnAr.  LXIV. 
challongo  on  the  trial  of  a  cau.so  under  a  -writ  of  trial  (r). 

^pcdcs  o/.]— Challenges  aro  of  two  kinds— to  tho  array,  or  to  the  Species  of. 
polls ;  and  ouch  of  these  is  again  subdivided  into  prineipal  chal- 
lenges, and  challenges  to  tho  favour.    In  this  order  they  will  now 
bo  considered. 


To  the  Array.']— K  challenge  to  tho  array  is  an  objection  to  all 
the  iurors  returned  by  tho  sheriff,  collectively  (s),  not  for  any  defect 
ill  theni  but  for  sonic  partiality  or  default  in  tho  sheriiY,  or  his 
under  oilicer,  who  arrayed  tho  panel  (<)•  This  Is  cither  a  principal 
challenge,  or  a  challenge  to  tho  favour. 

Tho  causes  of  iniucipal  challenge  to  tho  array  aro  sucli  as  tho 

foUowin",  viz. :  that  tho  sheriiV  or  other  returning  ollicer  is  ot 

kindred  or   allinity  to  tho  plaiiitilf  or  defendant,   if  tho  aflinity 

continue  ;  that  one  or  more  of  '  >  jury  aro  returned  at  tho  noiiima- 

tion  of  tho  plaintiif  or  defendr.         that  an  action  of  battery  is  pond- 

i:ic'  at  tho  suit  of  tho  plahitiif  or  defendant  against  tho  sherilf,  or 

atlho  suit  of  tho  sherilf  against  the  plaintilf  or  defendant ;  that  an 

action  of  debt  is  pendhig  at  tho  suit  of  tho  plamtilf  or  defendant 

arrainst  tho  sherifY,  but  not  if  by  the  sheriiV  against  tho  plamtilt  or 

defendant ;  that  tho  sheriff  or  returning  oilicer  holds  land  depcnd- 

inn-  upon  tho  samo  title  with  that  in  litigation  between  the  parties; 

that  the  sheriff,  &c.  is  under  tho  distress  of  tho  phuntitl:  or  delon- 

dant-  that  tho  shcritt',  &c.  is  counsel,  solicitor  (»).  oiUc(-r,  servant, 

or  "ossip  of  either  party  ;  or  is  an  arbitrator  m  tho  same  matter, 

and  has  treated  thereof  \x).     Formerly,  where  a  peer  was  a  party, 

tho  array  might  bo  challenged  if  a  knight  were  not  returned  ot  tlio 

iurv  ;  but  this  has  been  expressly  altered  by  tho  stat.  (i  O.  4,  c.  oO, 

s.  28 ;  nor  will  any  challenge  bo  now  allowed  for  want  ot  liuu- 

dredors.    (/(/.  s.  13.)  .      , 

Tho  causes  of  challengo  to  tho  array  for  favour  aro  such  as  imply 
at  least  a  probability  of  bias  or  partiality  in  the  sheriff,  but  do  not 
amount  to  a  principal  challenge.  Thus,  that  the  plaintift  or  defen- 
dant is  tenant  to  tho  sheriff;  or  that  the  sou  ot  the  slienft  has 
married  tho  daughter  of  the  plaintiff  or  dctendant ;  or  the  like (..). 

What  has  been  said  hero  as  to  tho  challenges  to  the  array  must, 
ncrhans,  bo  understood  as  having  reference  only  to  common  and 
not  to  special  juries;  for  it  ^eems  very  doubtful  if  the  array  lu 
snecial  jury  causes  can  bo  challenged  (y). ,  Nor,  indeed,  aro  chal- 
lenges to  tho  array  very  usual  in  common  3ury  causes ;  lor  it  there 
bo  an  objection  to  tho  sheriit,  a  jury  summoned  by  the  coroner 
may  bo  obtained  {z) ;  besides,  this  objection  would  bo  a  good  ground 
for  a  new  trial  (a). 


Ch.ilU'iiRc  to 
tho  luray. 


Causoa  of 
juiiiciiiid 
Lliallt'iiKO  to 
the  array. 


Of  challcnpra 
to  tho  array 
for  favour. 


lu  special 
jury  causes. 


{q)  See  Barrett  v.  Long,  3  H.  L. 
Caa.  395,  ,     ,„   ,, 

()•)  rr^ime  V.  Titchmarsh,  10  M. 
&  W.  GO.'):  2  Dowl.,  N.  S.  474.  A 
writ  of  trial  is  now  aV>olishcd. 

(.s)  Co.  Lit.  150,  158.  fcice  O'Con- 
nui'l's  I'dnt,  0  Jur.  25,  H.  L. 

(/)  3  Bl.  Com.  35t).  See  form, 
Chit.  Forms,  p.  350. 


(ii)  JIat/lis  V.  Lucas,  Cowp.  112. 

(.r)  Co."  Lit.  150.  See  Min/or  nf 
Curiiinrthcii  v.  Evans.  10  M.  &  W. 
274  ;  2  Dowl.,  N.  S.  200. 

(i/)  Sec  0  G.  4,  c.  50,  b.  27 :  i.'.  v. 
J,i/iiM)ii,  2  Str.  1000:  J{.  v.  liHyndijc, 
I  Str,  .5i)3;  2  Ld.  Haym.  1304. 

(;)  See  ante,  p.  002. 

\<i)  BaijUny.  Lucas,  Cowl).  112. 


!     ii 
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Taet  VII. 

Priucipnl 
challenges  to 
the  polls. 


Pi'optor 
honoris 
respectum. 


For  defect 
iu  property, 
person  or 
description. 


^y^ong  name. 


For  pai-tiality 
or  bios. 


Qualification,  Jtc.  of  Jurors,  and  Challenges, 

To  the  Polls.']— A.  challcngo  to  tlie  polls  is  an  exception  to  one  or 
morool  the  jurors  who  havo  appcaroil  individually;  and  tlii.s  i.s 
cither  a  principal  challenge,  or  a  challenge  to  the  favour.  Tlio 
causes  of  principal  challenge  to  the  polls  may  be  classed  under  tlK' 
following  heads : — 

1.  Q\\a\\mgoxiropttr  honoris  respedim:  as,  if  a  lord  of  rarliamcut 
bo  put  upon  a  jury,  ho  may  challenge  himself,  or  ho  may  havo  i 
writ  of  privilege  for  liis  discharge  {b) ;  but  it  is  doubtful  "if  dtliu' 
party  can  challenge  him,  for  ho  is  merely  exempt  from  Bervin-  1)\- 
6  (?.  4,  c.  50,  s.  2,  and  33  &  31  V.  c.  77  (c).  °    '^ 

2.  Oi^Mange  2''ropter  defectum :  that  the  juror  is  not  qualified  to 
servo  upon  a  jury,  as  required  by  6  LL  4,  c.  50,  ante,  p.  C13,  in  whi-ii 
case  ho  shall  be  discharged,  if  the  Court  be  satisfied  of  the  fact  [,l]  ■ 
but  this  docs  not  extend  to  special  jurors  (e) ;  that  he  is  an  alien  (  /)  '■ 
that  he  IS  v^ithin  the  ago  of  twenty-one  (r/) ;  or  that  ho  is  an  idiot  or 
lunatic  (/,) ;  so  it  a  woman  bo  impanelled  sho  may  bo  challcn'Td 
2VC2)ier  defectum  sexils  {i) ;  unless  impanelled  on  the  writ  de  vc?,tfe 
%nspiaendo{h).^  lint  a  matter  M'hich  merely  exe^npis  a  man  IVoia 
serving*  on  a  jury,  and  does  not  incapacitate  him,  can  never  Lo  i 
cause  of  challenge ;  and  it  appears (/)  that  if  a  person  thus  exempt  bo 
summoned,  and  ai)pcar,  ho  cannot  excuse  himself  from  servin-  on 
^  ^^P''  }^  ^^*^^'°  ^"  "°*^  '"^  sufficient  number  of  jurors  without  hiiu 

If  a  juror  be  erroneously  named  in  the  panel,  &c.,  and  sworn  by 
such  wrong  name— if  the  error  be  in  the  christian  name,  it  amounts 
only  to  a  matter  of  challenge,  and  cannot  be  objected  to  after 
verdict  (>») ;  if  in  the  surname,  tho  Court,  it  seems,  may  set  a^^ido 
the  verdict  («),  and  grant  a  now  trial,  but  they  would  not  do  so 
^y^^^f}}}^;-}^^^^-'^^(^  tad  been  productive  of  some  injustice,  see  post 
Ch.  LXIIII.  'II 


3.  Challenge  jiropter  affectum :  by  reason  of  some  supposed  bias  or 
partiality.  Thus,  that  the  juror  is  of  kin  to  either  party  within  tUo 
ninth  degree  (o),  or  according  to  Sir  Ed.  Coko,  however  remote  tlio 


.egree(f;),  , ...„„.„, 

kindred  (^)),  that  there  is  affinity  or  alliance  by  marriage  betw(>cu 


the  juror  and  ono  of  the  parties,  if  such  affinity  continue,  or  tlioro 
bo  issue  of  the  marriage  alive;  for  otherwise  it  would  bo  but  u 
challenge  to  the  favour  (^;)-that  tho  juror  is  godfather  to  tho 
party  s  child,  or  the  party  godfather  to  tho  juror's  child ;— that  tlio 
juror  has  land  which  depends  upon  tho  saiuo  title  as  the  land  ia 
question ;  or,  in  a  cause  where  the  parson  of  a  parish  is  party,  and 

(A)  Co.  Lit.  15G ;  2  Hawk.  c.  43, 
B.  11;  3B1.  Com.  361. 

((•■)  Ante,  p.  CIS. 

(.(/)  6  G.  4,  c.  50,  s,  27 ;  Co.  Litt. 
150. 

(c)  Scmb.,  li.  V.  Di'sMO-d,  2  M.  & 
IJ.  400;  8B.  &C.  417. 

(/)  Co.  Lit.  1.56.  But  see  now 
when  au  alien  is  qualitied,  ante,  p. 
014. 

((/)  Co.  Lit.  157.  And  aee  6  G.  4, 
c.  60.  a.  1,  ante,  p.  fii:?. 

Ui)  Gilb.  C.  B.  95. 

(0  3  Bl.  Com.  302.    See  also  ante, 


p.Clt,  u.  iff). 

(/.)  .See    iriUoiiqhhi/'s   case,    Cro. 
El.  506  ;  Trial  per  Pais,  80. 

U)  2  Hawk.  e.  43,  s.  20. 

(m)   Jl  riitj  V.  TJtoni,  AVilles,  4S8 : 
ma  V.  Yatis,  12  East,  230  a. 

{>t)  \onnan  v.  Jlcdumoiii,  Willes, 
484  ;  Barnes,  153  :  Jhnnj  v.  Huli.«,ii, 
G  Taunt.  400 ;  2  Mursli.  151.  Ami 
see  J{/(.y>if/lv.  Hall,  Barnes,  455. 
^  («)  Finch,  L.  401 ;  3  Bl.  Com.  303. 
i?ee  Marnit  v.  Luiuj,  3  II.  L.  Uas, 
Oi/5. 

ip)  Co.  Lit.  157. 


ChalUwje  to  the  Pvlh.  ^19 

tho  risrht  to  tlio  churcli  comes  in  debate,  that  the  juror  is  a  pansh-    CnAr.  LXIV. 
iouer,  is  a  good  causo  of  challenp;o  ;  and  so  in  all  other  cases  where 
tho  iuror  has  an  interest  in  the  action,  direct  or  collateral  (7)  ;— 
that  the  juror  has  before  given  a  verdict  in  the  same  cauHO.  or  upon 
ho  saino  title  or  matter,  thougli  br,twcen  other  parties ; -that  ho 
was  chosen  arbitrator  in  tho  same  cause  by  one  ot  the  parties,  and 
had  entered  upon  an  examination  of  it ;  but  otherwise  it  ho  woro 
chosen  indiifcR-ntly  by  both  parties ;-  liat  he  is  counsellor,  servant, 
or  of  fee.  of  either  party  (r)-that  he  is  tenant  p    either  party  a  \ 
that  he  is  of  tho  same  society  or  corporation  with  ei  her  party  («) , 
but  that  he  is  his  fellow-servant  is  but  a  challenge  to  tho  layour  (r) ; 
that  he  has  taken  information  of  the  case  before  lie  is  sworn  00 ;  that 
he  has  declared  his  opinion  of  tho  case  beiorehand  (x)  ;-that  smce 
ho  has  been  returned,  ho  has  eaten  or  drunk  at  tho  oxpcnso  of  ono 
of  the  parties  (y) :  but  that  ono  of  tho  parties  has  la  ely  been  enter- 
fained^at  tho^>-or's  house,  is  only  matter  of  challenge  to  tho 
fSur{^);-that  ono  of  tho  parties  has  laboured  tho  ]uror    and 
Sen  him  money  or  other  things  for  giving  his  verdict  _;  but  li  the 
invrty  only  labour  tho  juror  to  appear  and  act  conscien  lously,  it  is 
w  inatter  of  challenge  whatever  ;-that  an  action  imi^ying  nnilico 
r  displeasure,  is  pending  between  the  juror  and  one  of  the  parties 
bu  if  not  implying  malice,  &c.,  it  is  but  matter  of  challengo  to  tho 
favour  (a).    In  an  action  against  an  insurance  office  on  a  lite  policy, 
is  no  objection  to  a  special  juror  being  sworn  that  ho  isadirector 
of  another  insurance  office,  unless  that  office  has  granted  a  policy 
on  tho  life  in  question,  and  the  amount  of  that  policy  is  unpaid  (6). 

4    Challenge  propter  delidum  :  when  for  somo  act  of  tho  juror,  ho  For  crime, 
his  ceased  to  bo,  in  consideration  of  law,  jn-oj'US  et  lajahs  homo. 
lisTSat  ho  has  been  attainted  of  treas..n  or  felon5^  or  convicted 
of  anv' crime  that  is  infamous,  of  which  ho  has  not  obtained  a  fi-eo 
pardon (c) ;  or  that  ho  is  under  outlawry  [d). 


Tt  a%"r  pXblo  that'ho  irn^rso^  this  maybe  made  the  subject 
of  chalkinpe^eithcr  principal  or  to  the  favour,  acconlmg  to  the  degree 
o  piUabili  y  of  his  being  biassed,  The  cause  of  a  principal  chal- 
L-o  to  the  polls  wo  have  seen,  is  such  matter  as  carries  with  it, 
p^nn  facie,  evident  marks  of  suspicion,  cither  of  malice  or  favour. 


'.■  t, 


(0)  See  Vaiki/  v.  Macaula>i,  13  Q. 
B.  815  ;  19  L.  J.,  Q.  B.  73,  whcro  it 
iippeiu-ed,  ou  tho  trial  of  nu  action 
i\c  aiust  a  coinmittco-maii  of  a  pro- 
iuctcd  railway  company,  that  one  of 
the  iury  was  also  a  member  of  the 
committee,  and  had  been  sued  in 
respect  of  the  claim  in  question,  aurt 
the  Court  granted  a  new  trial  upon 
payment  of  costs.  See  Williams  v. 
Gnat  Western  li.  Co.,  3  H.  &  N. 
869;  28  L.  J.,  Ex.  2,  where  one  of 
the  jury  wua  a  bUarcholder  m  the 
company,  and  a  new  trial  woa  re- 
fuaed. 


()•)  Co.  Litt.  157. 
(,v)  Gilb.  C.  B.  95. 

(I)  3  Bl.  Cinn.  303  :  Mai/nr  of  Car- 
i„<irt/uii  V.  £nnis,  10  M.  6c  W.  274 ; 
2Dowl.,N.  S.  296. 

(u)  2  Hale,  300. 

(.1)  2  Hawk.  c.  43,  s.  28. 

(II)  Co.  Lit.  157. 

(.-)  .J^o;;.,  3Salk.  81. 

\a)  Co.  Lit.  157.  „  „   ,„ 

(t>)  Craig  v.  Fenn,  Car.  &  M.  43. 

(<•)  G  G.  4,  0.  50,  s.  3 ;  33  &  31  V. 
n,  77,  s.  10,  ante,  p.  014= 
'  {d)  Id. 
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CO 

(?uali/icatw>,,  dr.  of  Jurors,  and  Challenges. 

'"^  '"•  ?;a^  ^^s^^'s^Ts^z^^  ^^f  ^  i"- 

oircumstancos  do  not  amount  to  nfXr  fn  P^^'.^y.  and  vot  such 

may  then  bo  mado  a  chXngo  to  Jho  Ltur  PTh?'l'^''T"^  ^^ 
two  specios  of  challonffois  the  simn  •  f ^«  .  ,  r.^  °'^®''*  °^  t^icso 
tliom  is  in  tho  niodo  of  "trying  them     '  ""^^  difference  between 

immaterial  which  party  chaUen.osliJs  L?  tbn'^P?'''^,-  ^^  i'' 
bogms  to  challenge  must  finish  all  l,;«o\'  i,  t'lO^P-'irty  who  first 
begins;  othcrwisf  he  rprecludod  frl  1  1'°^°'  ^°^T'°  ^'^^  °thor 
ongo.  Also  the  challenSof  the  ^^Z  v'^^'i  ^^^  ^^^'^^^^  <='i«l- 
bo  first  tried  (e).       ''''<'°°*^^  «^  ^^o  P^rty  who  challenged  first  shall 

declare  his^  cause  of  chall^^^y^.ts^Th^"^'^'^  ^^ 
number  of  jurors  remaining  ?n  t  e  Zel  nr  tfe  "f".  *"  ^l^""'^"* 
lenges  touts  par  «m*7  (/).  Uut  if  fh^n^-„:  "'  *''°  ''P^''^'  ^^^^o  ^'Jifd- 
m  the  same  cause,  and  bo  now  challenld  r?'  ^^^^  formerly  sworn 
of  challenge  must  have  arisei  sinon  t^f„^-,  ^'"  ^'^^^.  ^^^^^  ^^"^  ^"uso 
if,  after  a  chaUcnge  to  the  annv  is  t„°i  '^  7""^  ^""^T  ^^^'^)  •  «' 
challenge  the  polls,  he  pLty  Su4  deofnrt"'"''"'^'^'^.'  *^°  P^'ty 
presently  (v).     If  a  iuror  bo  AnT     "f^'iro  his  cause  of  challon^ 

ovorrulei^'{/e  may  sill  eh2&  '^f''"'^'  *™'l  «"d 

The  challenge  to  tho  n,^..>,"t.,   ^^i     •  ^      ■  PPPosito  party  (,/). 

following  fo?nf :i^"i,;r  ;ir  f  M?;z"^;"^'-  >  '*  '"^^"'^^  "^ «'« 

8ol,ator3;  and  the  Jurors  of  thelZlmnLmi^  ""'  ''''^"'^''' 
also  come  and  hereupon  th/said  ^J.  Sm  n!^'''  '""""■'""^ 
eanl  panel,  because  he  suit h  that  fhrn^  sot  fm   f  f i  ^^"'^  ''^  ^'" 

longo  with  certainty  and  procSonl       itlti     i^^-  ™''"°^'  "^  ^^^'d- 

Quashed" (h).  ''  "'^'"^"^'  "'"*  f'''«''  </*e  satcZ  ^«Ke^  rmuj  U 

in1ul'awgi°tS";rhTtr.t'?ht'^r'"^T'^*  *°  ''^  P-pom.W 
plead  or  den/thl  matte" Vf'SiVlkng^^^^^^  "^^^  *^^^^-  -""ter. 

i^- W-    diS;^:^]^:-S^;-^  toL^^^  entirely  i„  tho 

tnedbytwooftheiury(.).     i  ^^"i^,^^^^^^ 


How  chal- 
lenge to  array 
to  be  made. 


(<■)  Trial  per  Pais,  144. 

C/)  Id.  143. 

{<i)  Co.  Lit.  lo8. 

(//)  See  the  form  of  a  challenge  to 
the  array,  Chit.  Forms,  p.  ;i50  ;-that 
the  jury  were  returned  at  the  instance 
of  the  party,  2  Hum,  J.  808 , --that 
the  shnnft  is  of  kin  to  one  of  the 
parties,  lb.  ;_that  the  sheriff  is  au 
alderman,  and  interested  in  tlio- 
?nT'\f.*H'i  *™'.  Cr.  Cir.  ConVp" 

nnd  T^f'jiJ  „*if  ti^f  -  .-,  citixJn 
-uu  „  11...  man,  m\xi  h;iM  iiaid  a  sum 
of  money  towards  defraying  the  ex- 


penses of  the  suit,  lb.  :-a,id  sop  t, 
eounter-plea  to  this  last  clKdle  ,", 

i^  d-Y*  T/^-  ^-  J^'/>"o>nt.^  4  B.  k 
AI<  4a.  Before  the  Jud.  Acts  lo 
challeiieo  w.-is  uuf  ,„inr.  ii  \''  • 
Prills  record  ^  ^^  ^^"  ^^'"^ 
(-i)  2  Hale,  275. 
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cipal  cliallcngo,  it  may  bo  triod  by  tho  Court  itself,  •without  the  aid    Cuap.  LXIV. 
or  intervention  of  triors.  _ 

If  the  array  ho  quashed  as  to  tho  sheriff,  tho  jury  -will  ho  sum-  rroccedinf^s  if 
moncd  by  tho  coroner  :  if  quashed  as  to  the  coroner,  then  tho  jury  array  iiuashed. 
■will  be  summoned  by  persons  appointed  by  tlio  Court  for  that  par- 
ticular purpose,    called   elisors,   to  whoso   array  no   challenge   is 
allowed  (/).     If  the  array  bo  not  quasheil,  tlio  party  may  then  mako 
Ids  challenges  to  tho  polls. 

Challenges  to  the  polls,  if  to  tho  favour,  aro  thiis  tried : — If  two  Trial  of  chal- 
^urors  have  been  already  sworn,  they  slutll  try  the  elutllengo ;  if  not,  lengcs  to  poll 
the  Court  appoint  two  indifferent  persons  to  try  it,  and  who  aro  *<*  favour, 
thenco  named  triers.     If  the  triers  try  one  juror,  and  he  bo  found 
indifferent,  ho  shall  be  sworn ;  and  then  he  and  tho  two  triers  shall 
try  tho  next.    "When  another  is  f oun<l  indill'erent  tho  two  triors  shall 
be  superseded,  and  the  first  two  so  sworn  on  tho  jury  shall  t''y  tho 
noxt(?«).     Tho  foUo^nng  oath  is  previously  administered  to  those 
who  try  tho  challongo  : — "  You  shall  ivell  and  trnli/  try  whether  J.  H. 
[tho  juror  challenged]  stands  indifferent  between  the  parties  to  this 
issue ;  so  help  you  God"  («).     But  where  the  challenge  to  tho  polls  is  Whoro  clial- 
a  principal  challenge,  it  is  triod  by  tho  Court  without  tho  aid  or  Ioiiko  to  polls 
intervention  of  triers.     And,  indeed,  in  both  cases  of  principal  V'\i\"^',],'f^ 
challenge  and  challenge  to  tho  favour,  tho  associate  or  officer,  upon  •^''''■'''^"Dt!- 
an  objection  to  any  particular  person  on  tho  panel  being  intimated 
to  him,  will  in  general  refrain  from  calling  him. 

Tho  juror  himself  may  bo  examined  as  to  the  matter  of  challenge,  Juror  may  bo 
provided  it  do  not  tend  to  his  dishonour  or  discredit  (o).  cxaiuincd. 

After  tho  challongo  is  decided,  if  tho  juror  be  found  indifferent,  ho  JiimM  of 
is  immediately  sworn  on  tho  jury ;  if  otherwise,  ho  is  desired  to  trial  of. 
quit  tho  jury  box,  and  tho  officer  proceeds  to  swear  tho  next  juror, 
if  not  challenged.    If  a  juror  be  challenged  and  rejected,  ho  cannot 
afterwards  bo  sworn  as  a  talesman  {j)). 


'    .:* 


(0  Co.  Lit.  158. 

(m)  Ibid. 

In)  Anon.,  1  Salk.  152. 

(o)  Co.  Lit.  158:  Anon.,  I  Salk. 


153.    Soo  li.  V.  Edmonds,  4  B.  &  Aid. 
471 ;  1  Car.  &  K.  235. 

(p)  I'arkcr   v.    Thornton,  2    Ld. 
Raym.  1410 ;  1  Str.  040. 


:      1 


■^'in  i 


(    C22     ) 


CIIAPTEE  LXV. 

THE  TRIAL. 


Part  VII. 


1.  VVliere  and 
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1.  Where  and  when    (joo 

2.  Withdraivi)i(j  Record C24 

3.  lie-entry  of  Record    621 

4.  Attendance  at  Trial C24 

5.  Jury,  how  called  and  sworn 

^    ^  '^'^ C2.3 

0.   Opening   of  Tleadinffs  and 
Jlight  to   begin,    '^e.,    in 

general    q^"] 

7.  Statement   of  the   Case   by 

Counsel   ^   g3Q 

8.  Competency  and  Swearing  of 

Witnesses    gg.) 

9.  Ordering    Witness    out    of 

Court ggg 

10.  Examination  of  Witnesses, 


15.  TheDefence    ''f^ 

16.  Calling    Witnesses   to    diu 

prore  Defence ,\   gjj 

17.  Counsel  summin//  np   /•«•/. 

dencc.    The  Reply ..  ,\  ^  _ 

^^'  ^^'jj'e''"''''^   "^    ^'J  ^'" 

19.  Amendments  at  the  Trial 

20.  Stamping  Documents 

21.  Adjourning  the  Trial 

22.  Ordering  Reference  of  Ae- 

tio.i 

23.  Withdrawing  a  Juror 


Git 
01.) 

Gir, 

G17 
Gi- 


ll 
12 


*'' G31 

Cross-examination g37 

Jlc-cxamination g^i 

13.  Recalling  Jf'itnesses   641 

14,  Arguments  of  Counsel,  and 
Right  to  reply  on  Objec- 
tions   taken    during    the 


24.  /; 


mproper  Admission  of  Eri. 
dencc   ... 


25.  Nonsuit  

26.  Verdict,  how  given 

27.  Certificate  for  Costs,  <fr. 

28.  Judgment    . , , . 
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ccedmgs  at  the  trial 


pay  bo  tned;  ^^i^^^oZ^^^^ 


and 


1.  W^icre  and  when.  Order  of  Trini  ^fn  »    -i    , 

Middlesex  an  action  rS2d  at  tIi/SfHn'''^"'-J~f^^°"'l°" 
mentioned  a;*^e,p,  189,     In  o  hor  om„.f  •    T  ^^'i^'  ''''''  '^elJ  as 
the  assizes,  whicl.  az.  keld7/^"n   oTed"„J^^^^^^^^^^^ 
of  any  question  or  issnn  of  {act  wifli  ^h.r    -'ii ,  •>  "     ■^""^^"^  ^^''^ 
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commissioner  on  circuit,  -u-hcn  onp;an;o(l  in  trying  an  fiction,  consti-    CnAi-.  LXV. 
tutos  a  Court  of  the  lligb  Court  of  Justice  (a).  ' 

At  Nisi  PriuH,  as  a  general  rule,  actions  aro  tried  in  tlio  order  in  Order  of  trial 
which  they  are  entered  (/')•     However,  tlii.s  coiu'so  is  sometimes,  for  of  causes, 
convonienco,  deviated  from,  at   tho  discroliou  of   the  jjresidinjj; 
Judge  (c).     Actions  as  to  wliicli  notice  has  been  given  that  they  will 
bo  taken  as  undefended  (d),  aro  tiled  before  defended  actions. 

At  tho  assizes,  days  aro  usually  a])pointed  on  tho  first  business 
day  of  tho  assizes  for  taking  tho  special  jury  actions.  Ilemanda  aro 
generally  taken  boforo  fresh  actions. 

In  London  and  Middlesex,  and  also  on  circuit,  a  printed  list  Cause  lists, 
of  the  actions  is  mado  out,  giving  tho  name  of  each  action  in  tho 
order  in  which  it  was  entered,  with  the  names  of  tho  solicitor  for 
each  party.  During  tho  sittings  at  Nisi  I'rius  for  Middlesex  and 
London,  lists  of  tho  actions,  to  be  tried  each  day,  aro  exhibited  at  tho 
entrances  to  tho  Eoyal  Coiu'ts,  and  tho  fact  of  an  action  being  in 
sucli  list  is  deemed  notice  to  tho  solicitors  concerned  in  it  that  it 
may  bo  tried  at  any  tiiuo  during  tho  day  (c), 

Tlio  presiding  Judge  will  sometimes,  for  convenience,  try  an  Advanpiiig 
action  out  of  its  order,  or  postpone  tho  trial  of  it,  upon  such  terms  and  dof erring 
as  ho  thinks  fit(r/).     Before  the  Com.  Law  Pror.  Act,  1852,  tho  causes C^'). 
Judge  could  not  take  an  action  earlier,  out  of  its  turn,  so  as  to 
peciiro  a  trial  in  the  saino  sittings,  on  the  ground  that  defendant  had 
(lied  pending  such  sittings,  so  as  to  prevent  an  abatement  of  tho 
siiit(/0.     But  when  9  U.  4,  c.  14,  was  coming  into  operation,  on 
1st  January,  1821),  after  which  parol  evidence  of  a  promise,  to  tako 
tho  caso  out  of  tho  Statute  of  Limitations,  would  bo  inadmissible, 
the  Court  tried  tho  cause  in  December,  out  of  its  turn,  and  tho 
plaintiff  obtained  a  verdict,  when  ho  must  otherwise  have  failed  (/). 


(a)  See  Jud.  Act,  1873,  s.  29,  ante, 
J).  197.  By  sect.  37  of  tho  same  Act 
it  is  provided  that,  "Subject  to  any 
nrraiigomcnts  wliioh  may  bo  from 
time  to  time  mado  by  mutual  agroe- 
ment  between  tho  judges  of  tho  said 
High  Court,  tho  sittings  for  trials  by 
jury  in  Loudon  and  Middlesex,  and 
iflio'  sittings  of  judges  of  the  said 
Iligh  Court  under  commissions  of 
assize,  oyer  aiul  terminer,  and  gaol 
delivery !i  shall  bo  liold  by  or  before 
judges  of  tho  Queen's  Bench  Di- 
vision of  tho  said  High  Court ;  pro- 
vided that  it  shall  be  lawful  for  lior 
Majesty,  if  she  shall  think  fit,  to  in- 
clude in  any  such  commLssion  .any 
ordinary  judge  of  the  Court  of  Ap- 
peal or  any  judge  of  tho  Chancery 
Division  to  bo  appointed  after  tho 
commencement  of  this  Act,  or  any 
Bcrjeant-at-law,  or  any  of  her  Ma- 
jesty's counsel  learned  in  tho  law, 
who,  for  tho  purjioses  of  such  com- 
mission, shall  have  all  the  power, 
authority,  and  iurisdictiou  of  a  judgo 
of  tho  said  High  Coui't." 


(i)  li.  V.  ILdsc,  E.  &  M.,  N.P.  C. 
20. 

((■)  ScG  Cottam  v.  Banks,  1  B.  C. 
R.  302. 

{(I)  Sco  Lett  V.  Watlins,  27  L.  J., 
Ex.  319,  whcro  tho  notice  was  giveu 
on  tho  commission  day. 

(()  FoHvdrinur  v.  BrndbHnj,  3  B. 
&  Aid.  328.  Before  the  Jud.  Acts  it 
was  eonsiderod  that  tho  Court  in 
banco  or  a  judge  at  chambers  luid  no 
jurisdiction  over  tliis  list.  See  Jacob 
V.  ]:iil,\  1  Dowl.  319. 

( /■)  See  as  to  when  the  Court  will 
put  off  tho  trial,  and  as  to  making  an 
application  for  that  puiiiose,  ante, 
J).  591.  As  to  whcu  tho  Court  will 
grant  a  new  trial,  upon  tho  ground 
that  tho  cause  was  tried  out  of  its 
turu,  as  an  uudefcuded  one,  see  post, 
Ch.  LXVIII. 

(v)  Ord.  XXXVI.  r.  34.  See  Duun 
V.  CoHtts,  17  Jur.  347,  B.  0. 

(/O  Isunl  V,  2ntncr,  4  C.  &  V.  285. 
As  to  whcu  au  action  does  not  now 
abate  by  tho  death  of  a  party  to  it, 
see  Vol.  2,  Ch.  LXXXVIII. 

(0  Chit.  Sum.  Pract.  180. 
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for  tho  j.laintilV  t..  will  Ira W//^'^^^^ 

Ju.l,.,  nu.y,  l.of,.roc,;  at   or  aSr      o  W^n:l^^^'•'",  ^''""'^  •"'  '^ 
tonus  as  to  costs,  and  as   o  anv  otl„,   nnf'        "     '  V''"''  ''l'"»  ^"''i 
l>n  just,  order  the     ct .,.    tHo    li  Lf ?'"''^ ^ 
allogocl  cause  of  coujla^t   o  bo  s  ru  k    uT'^'Thn  c'^  ^'^  ^  *'- 
may,  in  liko  muinuu-  and  with  tlm  Ki       •       ,-       ^"^"'^  o'"  '^  ^'"1^"' 

com,„„„como„t  o?  iLl  "1*™?'',  '3!,'"""  •"=''  ''"o."    s.„  u,„ 
iio  IS  absent,  aj)i)lication  mav  hr,  ,.,ofln  +^  VI    V  '  i  °"  "I^""  finditi'' 

w  to  wi.M..ii,  .h„  .'s.;;7o'Vo$„'„"  .'£  S"/c!(S '""  ''"■ 


tlio    record 


IS 


\i 


-      -  — -J  ' 

.'}•  /^e-e»tr>/  of  7?ecor(?.]— As  a  {general   mln    ,-f    +i 

j»,,  .^0.,  a  .o.'c,..^rii'.£tr  :s=  i'x-zto™  s 

4.  Attendance  nf  the  Partifxi  nf  Tv!,, 1 1     rm         -.  ., 
and  defendant  shoul.l  tliko  caii  to7Sn~rm,°  f"'' "il"^?  ^?^  l'^''^'"*'^' 

with.W  H^  *^'  cause  for  trial  uuRl.t 

fore      n   ■""'  "'""'''^  ■'^^  ''^"y  '"'"'  ''«- 
^ore  the  jury  were  sworn  to  trv  the 

not  bo  tried,  and  lio  Lad  in  Kcneral 

antrr33?"""^'^=^"*"-- 

(0  See  ante,  p.  5G9 
jji'_'0  Jlopper  V.  fimith,  1  M.  &  M. 

219 '^q't  ^'^'"t.^-  £''"'"'''.^'  5  Ex. 
^iJ,  XU  L.  J.,  Ex.  2G8,  where  a  »/,■ 

m;,;;<„^,„-waH  entered. '  See  7A.//  v' 
J'ur.  VI.  j)or  X/^t//,  J. 
(o)  /,«(«  V.  */«(7/^,  2  M.  &  Eob.  I2G. 


V^'^*^  See  r//6rWw,  V.  Tlwch-a>/,  2 

b  ^  ^l-  ^-  i;  ^/  -^3 ;  1  c.  &  p.  Gi;j 

/im,<.rfy  V.  (7«/,  3  0.  &  P.  37G ;  1  M. 

7  ^'  inr}  ''  '"^"''^  ^-  iiei'nders,  7D. 
&  R.  130.  As  to  the  effect  of  its 
appeariuff  that  a  felony  that  has  not 
'Jueu  prosecuted  is  involved,  see  irdls 
V.  ^l(>r>'fiams,Jj.  R.,  7  Q.  b.  5.54 ;  41 
L.  J.,  d.  U.  300:  Osimm  v.  (7(7/^// 
L.  R.,  8  Exch.  88  :  Midland  I,  .^ 
V.  A/,»M,  6  Q.  B.  D.  6G1 :  iv>  p. 
J.cslie,  In  re  GmrrUr,  20  Ch.  I).  131  • 

(/■)  Before  the  Jud.  Acts,  tho  party 


iion,  io  adiouru 
t'T  iin  iillo  or 

{""fe,  p.  a;i7), 

>t  bo  fDiiijii'ti-nt 
liHcoiitiiuio  till) 
tlio  Court  or  u 
I'iiil,  uijon  siicli 
icrwisjo  US  )„av 
ly  I'lirt  of  th'o 
urt  or  a  Jxul^o 
to  toriiw,  ii])ou 
uy  part  of  Jii.s 
witlulnnvii  m- 
lit  to  -n-itlidrinv 
■vo."    fcieo  tlio 

tiuuauco,  Ac, 

orcd  for  trial, 
it,  ujion  pro- 
ignod  l.y  the 

'on  tho  aftioii 

bo  Sllspoiulr,! 

pa'ua(/),  aiul 
upon  fiuiliiij. 
t  tho  trial  for 

10  record  is 
innot  bo  ro- 
isos  have  not 
'udgo  at  thu 


for  plaintiff 
loir  evidouco 


ortriiiliiiiglit 
any  tiino  lie- 
)rn  to  tr\-  tlio 
0  cause  coiilil 
id  in  general 
but  uow  SCO 


,  1  M.  &  M. 

'niiiff,  5  Ex. 
wlicro  a  tie 
See  jrn/l  V. 

14 ;  and  see 

•  &Eob.  12G. 
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By  Ord.  XXXVI.  r.  31,  "If,  ■when  a  trial  ia  called  on,  the  plaintiff    Chap.  LXV. 


appours,  and  tho  dofondant  docs  not  appear,  tho  plainti'ff  inixy  prove 
hw  cluim,  HO  far  as  tho  burden  of  proof  lica  npou  him  " 

By  Ord.  XXX  Vl.r.  32,  "  If,  wlion  a  trial  is  called  on,  the  dofon- 
dant appears,  and  tho  plaintiff  does  not  appear,  tho  dofondant,  if 
ho  has  no  countorclann,  shall  bo  entitled  to  judgment  dismissing 
tho  action,  but  if  ho  has  a  counterclaim,  thou  ho  may  prove  such 
counterclaim  so  far  as  tho  burden  of  proof  lies  upon  him." 

Whore  tho  dofondant  does  not  appear  at  tho  ti'ial,  it  is  not  tho 
practice  of  tho  Queen's  Bench  iJivision  to  require  proof  of  tho 
servico  of  notice  of  trial  ( p\  Whore  the  plaintiff  does  not  appear  (7), 
or  refuses  to  proceed  (r),  tho  dofondant,  if  ho  has  no  countorclaim, 
is  entitled  to  judgment  dismissing  tho  action  with  costs,  without 
proof  of  sorvico  of  notice  of  trial  (a).  In  this  caso  the  jury  should 
not  be  sworn  (<). 

In  actions  for  rocoveiy  of  land,  it  has  been  held  that  tho  old 
practice  still  prevails,  and  that  if  tho  defendant  does  not  ap- 
pear, the  plaintiff  is  entitled  to  a  verdict  without  producing  any 
evidence  («). 

By  Ord.  XXXVI.  r.  33,  "Any  verdict  or  judgment  obtained 
where  one  party  docs  not  appear  at  the  trial,  may  bo  sot  aside  by 
tho  Court  or  a  Judge  upon  such  tonus  as  may  seem  fit,  upon  an 
application  mado  within  six  days  after  tho  trial ;  such  application 
may  bo  mado  either  at  tho  assizes  or  in  Middlesex." 

A  judgment  obtained  in  default  of  appearance  at  the  trial  may  bo 
sot  aside  on  an  application  made  on  notice  of  motion,  and  sup- 
ported by  some  explanation  of  tho  non-attendance  {x).  The  terms 
usually  imposed  are  payment  of  the  costs  of  tho  day,  including 
all  costs  thrown  away,  and  the  costs  of  tho  application  to  set  asido 
and  to  tax  (y). 

As  to  moving  for  a  new  trial  on  the  ground  of  the  absence  of 
counsel  or  solicitor,  see  post,  C/i.  LXVIIl, 

If  neither  party  be  present  when  the  cause  is  called  on,  it  will  bo 
struck  out  of  tho  list. 

6.  Jury,  how  called  and  sivorn,  etc.]— By  tho  Com.  Lav)  Proc.  Act,  5.  Jury,  how 
1852,  s.  Ho,  "Tho  jurors  contained  in  such  panels  as  aforesaid  (2)  called  and 
shall  bo  tho  jurors  to  try  tho  causes  at  tho  assizes  and  sittings  for  ^^°™- 
which  they  shall  bo  summoned  respectively;    and  all  such  pro- 
ceedings may  be  had  and  taken  before  such  juries,  in  liko  manner, 
and  with  the  liko  consequences  in  all  respects,  as  before  any  jury 
summoned  in  piu'suanco  of  any  writ  or  writs  of  venire  facias 
juratores,  distringas  juratores,  or  hahtas  corpora  juraiorum,  before 


'i!f 


mn  i 


i      ■     ! 


{p)  See  Chorlton  v.  Dickie,  13  Ch. 
D.  ICO.  See  contra,  per  Fry,  J., 
Cockshott  V.  London  General  Cab  Co., 
W.  N.  1877,  214.  Cp.,  however, 
subsequent  decisions,  infra. 

(7)  Farrell  v.  Wale,  3G  L.  T.  95. 

(>■)  Robinson  v.  Chadwick,  7  Ch. 
D.  881. 

(s)  Re  Palmer,  Skipper  v.  Skipper, 
49  L.  T.  553 ;  32  Vv .  It.  83 :  James  v. 
Crow,  7  Ch.  D.  410 ;  37  L.  T.  749, 
where  Fry,  J.,  refused  to  follow  his 
decision  in  Cockle  v.  Joyce,  7  Ch.  D. 

C.A.P.— VOL.  I. 


56  ;  Exp.  Loics,  7  Ch.  D.  ICO. 

(0  Lunc  V.  Eve,  \V.  N.  1876,  86, 
Dcnmnii,  J. 

(«)  See  cases  cited  Eoscoe  on  Evi- 
dence, 13th  ed.,  921,  accord,  per 
Lopes,  J.:  Donna  v.  Filbrow,  Feb. 
12th,  1882 :  Russell  v.  Crump,  Mar. 
14th,  1882.    Ex  rel.  edit. 

(x)  See  Bwgoinc  v.  Taylor,  9  Ch. 
D.  1 ;  38  L.  T.  438. 

0/)  Id. ;  Cockle  v.  Joyce,  supra : 
Lane  v.  Eve,  supra. 

(z)  See  ss.  106—108,  ante,  p.  604. 
SS 
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Viewers. 


Special  jury. 
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allowed,  then  oti.or  uamoHll  dl  bo  d    w?  ^     r'?'!'^  * '°  cbullo„j;o  1,,, 

charged,  and  shall^h  ll  'bo  rS  r  "  t "  t^^^^^^^  If^-^^"'  '"'V"- 
arc  once  drawn,  tliov  mav  aft  vwm  1.  r*'  <■  i  •  ^^^^^^'^i""  'i  inv 
in  other  causcH,',v-it?orb^e"ni  rrdmJn  ■  ""S^'-'^J'^cted  to)  bo  sw,,,;, 

fondant  protested  af^ainS    bu'  tL  l,V"'"??°"  ^^'T'  ""'^''^  ^'-'■ 
to  bo  tried,  and  a  v  Tdict\„,\?,     J"/^"  ,^  •"'^'od  tho  cau.o  so 

aside  tho  verdict,  althou4  ft  a™^"'^'^^^''^*^'^*^°  ^""''  '"^ 
dofonco  at  tho  trial  (/)°         appealed  that  Jofeudaut  had  mudo 

cha'SeSo^JlZ:^  TZ  tie  tus^  o/i  ^^^  V*^-  Varty  n.ay 

lenging%nd  the  manner  in  wSfbnS^°^'^*^°.r'^°  °^  ^'^'^1- 
see  Ch.LXIV.  ^  ^^  *^°  challenge  is  tnod  and  decided. 

If  a  sufficient  number  of  Jui^rs^d^^appoar.  or  if.  after 

AA^")of%^  ^^^'il'f'ead  V.  Evans,  6  E-t. 
447;  20  L.  J.,  Es.  211,  where  thirteen 
by  mistake  were  sworn  on  the  iurv 
and  the  judge  discharged  the  jufy 
and  had  the  panel  called  again. 
(*)  C  G.  4,  c.  50,  8.  26. 

V^hj-    Vr*'.  a^L^e    p.  610.      See 
(cO  -Ante,  p.  609. 


RM^  i^^^t^l  ^^'=*'^-'  "'ite,  pp.  m,, 
thn  ,.„'•**]  '''i"°'^?  *°'  and  calling 
Middlesex,  see  ante,  p.  606.  Sco 
R  hT'  '^""  ^- ^'■^^' ^6  I-.  J.,  C? 

seS:^^46ffs.:>f:fr'^4i,^.  & 

E..660;CD;-&V-64lri8L:j.: 
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challongo,  a  sufficiont  number  do  not  remain  to  mako  a  jury,  then,    Chat.  LXV, 

upon  tlio  re(iuest  of  pluintili'  or  tlolendunt,  the  Court  may  comuiiuul  

the  nhoritt'  to  name  and  appoint  so  nniny  of  wuch  other  able  men  of 
the  same  county  then  present  as  Hhull  make  up  a  full  jury;  and 
the  sheriff  shall  thereupon  return  such  mi  ii,  duly  (luiiliiicd,  us  shiill 
bo  present  or  can  bo  found  to  serve  on  sucli  jury,  iind  slmll  add  uiul 
annex  their  names  to  the  former  panel  {;;).  But  if  neither  of  tho 
parties  will  pray  a  talis,  the  enuso  must  f;o  off  for  want  of  jurors(/i). 
A  talis,  however,  is  seldom  necessary,  except  in  special  jury  cau«es; 
and  then  tho  number  of  jurors  wanted  must  bu  made  up,  by  drawinj? 
tho  names  of_  common  jurors  out  of  tho  box, 'if  a  sullicient  number 
of  common  jurors  can  bn  found  (»);  if  not,  tho  titles,  if  prayed, 
must  bo  made  up  in  tho  maimer  above  directed.  In  a  special 
jury  cause,  plaintiff  may  have  a  tales  without  tho  consent  of 
defendant  {Ic). 

Tho  gi'anting  a  now  trial  where  a  person  not  on  tho  panel  has 
been  sworn  on  tho  jury  is  a  matter  of  discretion  (/). 

If  the  jurors  summoned  do  not  appear,  they  may  bo  fined  by  tho 
Judge  in  such  sum  as  he  may  think  jjroper  (and  in  case  of  a  viewer 
not  loss  than  10/.),  unless  a  reasonable  excuse  bo  made  upon  oath 
or  affidavit  (m). 

After  a  full  jury  appears,  tho  cause  is  called  on  ;  and  tho  jurors,  Swearing  jury. 
if  not  challenged,  are  sworn,  and  tho  action  proceeds. 


Juror  not  on 
thu  piiui.'l. 

Puuislinicut 
for  non- 
attouduuco. 


6.  Opening  of  Pleadings,  and  Eight  to  begin,  (fcc.  («).] — Tho 
junior  counsel  for  plaintiff  opens  the  pleadings,  that  is,  states 
shortly  tho  substance  of  them  to  the  jury,  and  tho  points  upon 
which  issue  has  been  joined ;  after  which  the  senior  counsel  of  tho 
party  entitled  to  begin  states  his  case  to  tho  j  ury. 

If  tho  affii-mativo  of  tho  issue  is  on  the  plaintiff,  ho,  as  a  general 
rule,  has  a  right  to  begin.  Therefore,  on  an  issue  to  try  whether 
A.  was  of  sound  mind,  plaintiff  was  held  entitled  to  begin,  as  ho 
affirmed  the  soundness  (o).  In  replevin,  also,  any  issue  in  which 
tho  affirmative  is  on  plaintiff  entitles  him  to  begin  ( />).  Thus  whero 
in  replevin  defendant  made  cognizance  as  bailiff  of  11.  for  rent  in 
arrear,  plaintiff  pleaded  in  bar,  that  the  distress  was  not  nuido 
within  twenty  years  next  after  tho  right  to  distrain  accrued,  do- 


6.  Opening  of 
plcJiufis,  and 
right  to  licgin, 
ice.  in  geuerul. 


When  affmna- 
tivo  of  issue 
on  pliiiutilV  ho 
is  to  begin. 


)ear,  or  if,  after 


((/)  6  G.  4,  c.  .50,  8.  37 ;  Irwin  v. 
SWG.  Grey,  3GL.  J.,  C.P.  118. 

(/()  Jenkins  v.  I'ltrcel,  1  Str.  707 ; 
2  Saund.  349,  u.  1.  The  practice  in 
such  cases  is,  that  the  party  success- 
ful gets  the  costs  of  the  abortive 
trial.    Holmes  v.  Albright,  2b  L.  T. 

(i)  6  G.  4,  c.  50,  8.  37. 

{k)  Gallify.  Bourne,  2  M.  &  Rob. 
100,  per  Tindal,  C.  J.  And  seo 
Snook  V.  Souihwood,  1  R.  &  M.  429 : 
Jiritish  Museum  v.  White,  3  C.  &  P. 
289 :  Wood  v.  Thompson,  Car.  &  M. 
171. 

(/)  Wdh  v.  Covpet,  30  L.  T.  721 : 
JDoei!i.Ashburnham{Earl)-v.  Michael, 
16  Q.  B.  620 ;  20  L.  .t  Q.  B.  276. 
Seo  post,  Ch.  LXVIII. 


(»i)  C  G.  4,  c.  50,  83.  38,  51.  As 
to  remitting  fines,  see  2a  &  2G  V. 
c.  107,  s.  12 ;  and  see  auto,  p.  GIU. 

{n)  As  to  tho  right  of  reply  iu 
general,  see  post,  p.  Git ;  and  as  to 
the  right  to  reply  ou  objections  taken 
during  the  trial,  see  post,  p.  GI.7;  and 
as  to  tho  siuuniing  up  of  tho  evi- 
dence by  counsel,  seo  post,  p.  G14. 

(fi)  Frank  v.  Frank,  2  M.  &  Rob. 
314,  Frskinc,  J.  In  such  cases  it 
will  bo  presumed,  that  the  party 
ordered  to  bo  plaintiff  was  intended 
to  begin.    Id. 

{p)  James  v.  Salter,  1  M.  &  Rob. 
uOl  :  Tunnidiffc  v.  H'iiinot,  2  C.  & 
K.  C26 :  Curtts  v.  Wheeler,  4  C.  &  P. 
19G ;  1  M.  &  M.  493 :  Williams  v. 
Thomas,  4  C.  &  P.  234. 


ss2 
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When  tho 

BUIIll'OU  (lo- 

feuilitiit,  Lo  is 

to  do  80. 


Except  in  cer* 
tain  cases 
where  j'luin- 
tiff  seeks  to 
recover  uu- 
•wcertdiueil 
dojuagus. 


The  Trhl. 
-  n  .T'^'Ti*  '''''*'' w\  *^r  \"'?  '^''**''^^''  ^"«  mado  within  Uvcniy  voars  novf 

was  no  ,coii«,lerati..ii  for  it,  uud  i.luiiitilf  ivMful  f  '^° 


to)  Co//«er  V.  ChrA;  5  Q.  B.  407 
(»•)  CoojBfr  V.  i'ffffinioii,  8  C.  &  P. 

W  linwliiin  V.  Dcsljoromili,  2  M 

V.  ;/,V/,v,  Cur.  &  M.  48!) :  Jmhsou  x. 
7/c,v/j|,</,    2  stiirk.  .521:    Or/X/ry   v. 

C.i.-I'.69:  r«/,uM-tov.iV,<ni   4 
la.  iw7. 

('0  I'oiitifcx  V.  Jb;/?/,  9  C.  &  P  20'> 
hue  post,  p.  629,  as  to  when  lielViidant 
lu  ail  action  for  the  recovery  of  hind 
byuamittiiiff  phiiutitt's  case,  is  eu- 
titled  to  begin. 
^^{x)   JfooU  V.  Fruiffli;  1  M.  &  Rob. 

(,'/)  Per  Lord  Taitcrden,  Cut  tun  v 
Jamt>!,  1  M.  A:  M.  273 ;  3  C.  k  p.  m 
hec  A'o;;  /«;<(/•  y.  JJinu.s,  1  C.  i;  K  40- 
fofffirl/i  V.  iV«w//,  1  C.  &  K.  coy;  14 
■%•  ''•'  ,  ■•  34t>,  which  was  an  action 
of  re.il  ,iu:  noodffate  v.  1'ott.o,  2 
C.  &  Iv..  407. 
(z)  Coxhead  v.  //«(«/,,  7  C.  &  P. 


03  :  Lambert  v.  7/(//,.,  9  C.  &  p  i^dfi 
where  defendant  pleaded  his  dis-' 
churgo  unjler  the  Insolvent  Act,  it 
was  held  lio  was  entitled  to  bc'iii 
t'nth  V.  M^l„t!,n',  7  C.  &  K  "Z  ': 
iSmith  y.Mm-tin,  9  M.  &  W.  ;;()l  •  i 

0  r  ,v  P.  u(jri.    f/iv/  V.  /■„,,■,  ■  F.  :^ 

1' .  loo,  V  I'c. c  U,  an  action  on  ,(,v  - 
nnvf  ion  ;,.  ,  ntofnione  ...,u. 
<l  M'  i,k:,dod  ti.,,  I  tho  deed  was  L'ivcu 
to  :,L^.i:ie  money  lost  by  franil,li„,- 

"":l','  ":'i«'''de.r  that  defendant  wa 
entitled  to  bc<,'in. 

(ff)  Milk  V.  c;,/,/;y,  G  C.  &  P.  728. 
IM.&Kob  211.     And  see  .///...„. 

I'  /'"7/%^T,^v*  ^-  ^'«'--  ^/'"•'•»"" 

V   OoHhl,!  Id.  580:  «//l-  V.  Jl>,n,th '/, 

-202 ;  1  M.  k  Hob.  304. 

M  f  ";■"•  V.  Whall,  ,5  Q.  13.  417; 
Ut.  J.,  Q.  B.^267.  This  case  ovor- 
ru.es  .--.i-vrra!  ?■,  isi  Prfus  deeioiuiis. 
2r.  &F  "igjf  "*''"'■"  (bounties  li.  Co., 


liijht  to  beyiii. 


(liinnffos  nro  ascortainod,  and  plaintiff  has  a  jirinul  facie  tiiif^  on 
which  ho  niiiMt  rocovor  that  amount,  iii,  I  no  nioio,  unless  Jofondatu 
proven  what  ho  has  atlirmod  in  i)loadinf;,  thi'U  di'f'^iulunt  hogin8((J). 
In  uu  action  on  a  promissory  noto,  whoii  i)liiintiti'  sooka  to  recover 
interest  on  it,  the  danuigos  arc  ascertuincd  (»•).  In  ttu  notion  of 
trespass,  '/«.  cl.  fr.,  ■whore  tho  proof  of  tliu  issuo  was  on  defendant, 
,11(1  tho  counsel  for  phiintill',  in  answer  to  a  (luestiou  from  tho  Judge, 
refused  to  uiidertuko  to  proceed  for  sulistuntial  dunuiL'es,  it  was 
held,  tliat  defendant  was  entitled  to  begin  ( ,/' ).  Where  tho  alllrnm- 
tivo  of  tlio  issuo  is  on  defendant,  it  is  for  tho  Judge  to  docido 
wliethor  tho  assessment  of  damages  is  a  substantial  (piestion  (;y). 

In  consiilering,  however,  whicli  party  ought  to  begin,  it  is  not  bo 
niuch  the  form  of  tho  issuo  which  is  to  bo  considered  as  tho  sub- 
stance and  otl'ect  of  it ;  and  tho  Judgo  will  consider  what  is  the 
substantial  fact  to  bo  made  out,  aiul  on  whom  it  lies  to  make  it 
out  (/()•  '^ii'l  it  seems,  that  as  a  general  rule,  tlie  party  ontitloi  to 
l)i'"in  is  ho  who  woidd  have  a  verdict  agahist  liim  if  no  ovidenco 
wiTO  given  on  either  side  (i).  If,  in  an  action  on  a  policy  )f 
insurance,  which  was  to  bo  void  if  a  certain  statement  mailo  by  Iho 
assured  as  to  tho  state  of  liis  health  was  untrue,  tho  statmieut  of 
claim  avers  tliat  such  statement  was  true,  which  is  deniwl  by 
defendant  to  bo  truo  in  somo  j)articular,  plaintitt'  is  entitled  t<> 
begin  (/.').  In  an  action  on  a  lifo  policy,  to  bo  cancelled  in  case  or 
Hufcido  on  return  of  tho  premiums,  defendant  pleaded  that  deceased 
died  by  suicide  and  that  tho  i)remiums  were  ready  to  bo  returned  ; 
it  was  ruled  that  defendant  was  entitled  to  begin  ^/). 

In  an  action  for  tho  recovery  of  land  by  heir  at  law  against 
devisee,  tho  latter,  admitting  the  seisin  of  tho  ancestor  and  that 
plaintiff  is  heir,  is  entitled  to  begin  (?/i).    But  where  in  ejectment 
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In  conaicleriiig 
which  party  U 
ti)  bcKin,  sub- 
Rtaitco  of 
isHue  is  to  bo 
coDiiidercd. 


a  actionH  for 
I  -covory  of 
laud. 


((/)  iMercer  v.  U'/iall,  supra. 

(()  VuHiutm  V.  Fdniur,  ',i  Ex.  G98. 

( /')  ChopiHiin  V.  Rdwsoii,  8  Q.  B. 
C7;i ;  l'>  L.  J.,  Q.  D.  225. 

{,,)  lUmit  V.  Oxky,  9  C.  &  P.  321 ; 
2  M.  &  it  2ol. 

(A)  A.shby  V.  Bates,  1')  M.  &  W. 
fiS'J;  IT)  L.  J.,  Ex.  3-1!),  nu  action  on  a 
life  policy:  ^uivard  v.  Lvijijatt,  7  0. 
&P.  Gl;!:  J{idgW(itj\.En-baitk,1  M. 
k  Rob.  1\1. 

(i)  iwlchcv  V.  M'liitosfi,  8  C.  & 
P.  720  :  Doc  A.  Worcester  Trustees  v. 
Mowlnnd,  9  C.  &  1'.  734.  And  seo 
Oubwii  V.  Thompson,  9  C.  &  P.  337; 
2  M.  &  llob.  254 ;  Voupcr  v.  Eijijinton, 
8  (J.  i-  V.  748:  Hudson  v.  Jlrown, 
8  C.  i:  P.  774  ;  Amos  v.  lluijhes,  1  ^I. 
&  liob.  404  :  Birt  v.  Lewh,  1  C.  &  K. 
611:  Ilidgwan  v.  Eu-lunk,  supra: 
Geueh  V.  Ingall,  14  M.  &  W.  05 ;  IG 
L.  J.,  Ex.  ii,yierAlderson,  B. :  Leete 
V.  Gre^ham  Life  Insurance  Societi/, 
15  Jur.  1161,  Ex.:  Booth  v.  Millns, 
15  M.  &  W.  6G9,  where  there  was  a 
replication  of  dflT'iiKfs  tiltru  to  a  plea 
of  payment  into  Court,  and  it  was 
held  that  plaintiff  was  entitled  to 


begin. 

(/i)  Geach  v.  InqitU,  supra:  Ashbij 
V.  Bates,  15  M.  &'W.  589  ;  15  L.  J., 
Ex.  349.  Seo  Pole  v.  Jioifers,  2  M.  cfe 
It.  287.  Seo  Craiy  v.  I'enn,  Car.  & 
M.  43 :  Itau-lins  v.  Jksborowjh,  6  C. 
&P.  321. 

(/)  Slormoiit  V.  Waterloo  Life  ami 
Casnallij  A.-s.  Co.,  1  F.  &  'E.  22, 
Channill,  B.  Seo  JJavies  v.  Evans, 
6C.  &P.  619. 

(m)  Seei>o('d.  Bather  v.  Brayne,  5 
C.  B.  GG5 ;  17  L.  J.,  C.  P.  127:  Mer- 
cer V.  ll'ha//,  5  Q.  B.  4G4,  per  Cur. : 
JIarliii  V.  Johnston,  1  F.  i:  F.  122, 
Erie,  0.  J. ;  fiutton  v.  Sadler,  ^C.  B., 
N.  S.  87:  Jlandhi/v.  Slaeen,  1  F.  &  F. 
253.  And  see  I)oe  d.  Smitli  v.  Smart, 
1  M.  &  llob.  47G,  where  Gurney,  B., 
after  cousultinR  with  I'atteson,  J., 
held  that,  whore  pluiutitY  in  ejectment 
claims  as  heir-at-law,  and  dcifeudant 
as  devisee,  and  the  heirship  is  ad- 
mitted, defendant  is  entitled  to  begin, 
though  plaintilY  professes  to  set  up  an 
outstanding  term  oa  to  part  of  the 
propertj'. 


Ill 
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counsel. 


Tht  Trial 

the  lessor  of  plaintiff  claimed  as  devisee  under  a  will  of  q    n.  i    . 
the  trial  defendants  admitted  the  seisin  nf  ^  nLi  JT     i     ^"  ^'^'^  "*^ 

admitted  the  lessor  of  the  p'Lti  'Who  o  tSf ',  '"''°''  ^l°^«"'l^"t 
to  bo^in  :  BoUand,  13. ,  hdd  S  tho  nl  ftS  '  °  \^V?^  °'^t'tl,,a 
as  defendant  did  not  adm  t  the  S  c^s«^^^^^    "'?  *?  ^'""'' 

tiff  (o)._    And  where  in  ejectment  the  lessS  o    Sdn?fff°',°-  I''','''^" 

ment  made  on  her  mS iL  '^.^h  L      i?  wn\  if  S°/,"""T"°  «^'«'^- 

whore  in  ijectment  e.ach  'purrcLximo,!  ,  l?o"  I'^f" "^"'^  ^  '')•  ^^"<l 
question  was  as  to  the  W  tLa;^  <S  f^^^^^^^^^  ^""l^  ""''^  ^ho  real 
heir  if  legitimate,  and  pro)  oTod  to  .  m?t^^^^^  '"'^'^  '^'''''  ^'^'-'''''y 
l^itmiatorthe  lessor  oi  JSiS\^°  ^Xi  "^'l^'l?  '?  T'1 

entitled  to  reply.  ^  ^'^^^'^^'  ^^"^  tlofendaut  shall  bo 

rultl"rNiSVTii'sas°to':.hirn''t''''="'^^°^-  ^''^'^  ^- --"^'ly 
such  ^^^"Z^t^^^S:^^  to  begin,  unloi 

7.  Statement  of  the  Case  tbr  hijrr„„„^}-\    th 

fto  party  who  L  a.  :,i,tt  .'^  bS'&r  "„pi„i™-? ,!: 


m 


(»)  Doe  d.  Bather  v.  Bravnc,  5  C  B 
1)00,  et  per  Oo/tman,  J., '"Here  tho 
lessor  of  the  plaintiflf  claijns  as  de- 
visee under  a  will,  that  is,  under  a 
will  that  was  a  good  and  valid  will 
at  the  time  of  tho  testator's  death. 
1  lie  defendants  proposed  to  admit  a 
part  only  of  tho  plaintiff's  ca.so,  and 
in  fact  set  up  a  case  that  denies  that 
the   plaintiff   18  devisee.     The   rule, 
therefore,  isaltogether  inajiplieable.'' 
Ihis  c:ise  overruled  some  Nisi  Priua 
decisions. 
M  Doe  d.  Tucker  v.  Tucker,  M.  &  M. 

(p)  Doe  d.  Zewia  v.  Zeioit,  i  C.  & 


K.  122. 

M    16fa      bee  ante,  p.  028,  as  to  f|  e 
admission  by  defendant's  counsel  at 

Umtnalofal  thefacts,thepr.K.  0 
which  .s  on  plamtiff,  not  givii,-  do- 
fendant  a  riVht  to  be-in 

/'    'J       r/-'    ^-''-    36:  lirte   v 

/  1161,  fix.  :  Doe  d.  JM/,ry. 
7W«.  .-i  C.  B.  655  ;  17  L.  .T.,  0.  P 
\^l-^/-d'<'">-^-'<  y.  JIutlAeu-,,  4  1).  & 


fi 


statement  of  Case  by  Counsel. 

pleadings  by  tie  junior  counsel  for  plaintiff,  states  tlio  facts  and 
circumstances  of  the  case  to  the  jury,  the  substance  of  the  ovidcnco 
ho  has  to  adduce,  and  its  effects  in  proving  the  case  stated,  and  ho 
remarks  upon  any  point  of  law  on  which,  together  with  the  matters 
of  fact,  the  jury  will  have  to  found  their  verdict  (s).  Counsel 
rhould  not  state  facts  which  he  cannot  go  into  evidence  to  prove  U), 
lie  is  not  generally  very  strictly  confined  to  the  case  opuiicd  by 
him  (m)  ;  though,  of  course,  any  misstatements  made  by  him  may 
preiudico  his  case  with  the  jury. 

The  plaintiff's  counsel  also  sometimes,  in  opening  his  case,  states 
the  matter  of  defence  and  the  evidence  by  which  he  can  disprove 
it(x).  lie  is  at  liberty,  whether  the  defence  be  known  or  not, 
cither  at  once  to  enter  into  the  whole  of  his  case,  or  to  make  out  a 
jmmd  facie  case  only,  and  to  reserve  his  answer  to  defendant's 
case ;  but,  as  a  general  rule,  ho  cannot  answer  part  of  defendant's 
case  in  his  opening,  and  then  afterwards  call  evidence  in  reply  to 
defendant's  case  (y).     But  the  Judge  in  his  discretion  may  allow 

this  to  bo  done  (2).  .,       ,  .  ^.  x^      •  +  t 

Counsel  are  privileged  m  commenting  on  the  circumstances  ot 
the  case,  and  in  making  observations  not  only  on  the  parties  con- 
cerned, but  also  on  the  conduct  of  their  agents  in  bringing  the 

cause  into  Court  {a).  ,        ^   ^      ■,  .       x  i        i 

No  action  will  lie  against  an  advocate  for  defamatory  words  spoken 
with  reference  to  and  in  the  course  of  an  inquiry  before  a  judicial 
tribunal  although  thev  are  uttered  by  the  advocate  maliciously  and 
not  with  the  object  of  supporting  the  case  of  his  client,  and  are 
uttered  without  any  justification  or  even  excuse,  and  from  per- 
sonal ill-will  or  anger  towards  the  person  defamed  arising  out  of  a 
previously  existing  cause,  and  are  irrelevant  to  every  issue  of  fact 
which  is  contested  before  the  tribunal  {b). 

A  party  to  a  suit  may  address  the  jury  and  afterwards  give 
evidence  in  support  of  his  case,  though  such  a  proceeding  is  very 
obicctionable  (c).  But  the  wife  of  a  plaintiff  cannot  claim  to 
manage  the  cause  for  him  at  Nisi  Priue,  he  being  absent  and  m 
custody  {d). 
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EntoriiiK  into 
whole  case. 


Commcuts  of 
counsel  not 
actiouablo. 


Party  to  a  suit 
may  act  as 
advocate  and 
bo  a  ■witness. 


(s)  See  riuiihctt  v.  Cohbett,  5  Esp. 
136;  2Selw.  N.  P.  142. 

(0  Hoirard  v.  Oossctt,  Car.  &  M. 
383,  Ih'uman,  C.  J.  As  to  counsel 
in  his  address  to  tlie  jury  referring 
to  matter  of  history,  i:c.,  see  Barhy 
V.  Oimley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex. 
227. 

(h)  KirJanan  v.  JervU,  7  Dowl. 
678 :  Miirnn/  v.  Butler,  3  Esp.  10.5 : 
romn  V.  Ia'c,  2  B.  &  P.  330.  See 
I'dtennn  v.  /.achariah,  1  Stark.  Rep. 
72:  JiKiicomb  v.  Danieh  8  C.  &  P. 
222.  See  Stante  v.  Pricket,  1  Camp. 
473,  an  action  for  an  assault. 

(.1)  See  Ddauney  v.  Mitchell,  1 
Stark.  439. 

(«)  Willimm  v.  Bavies,  1  C.  &  M. 
404 ;  3  Tyr.  3S3 ;  1  Dnwl.  G47 : 
Browne  v.  Murray,  R.  &  M.  254: 
Sylvester  v.  Hall,  "id   255,  n. :  Rees 


V.  Smith,  2  Stark.  Rep.  31 ;  R.  &  M. 
255,  u.:  liou-landson  v.  Fcnton,  17 
Jur.  606,  Ex.;  Smith  v.  Mnrrable, 
Car.  &  M.  479  :  Shaw  v.  Berk,  8  Ex. 
392,  wliore  it  appeared  from  the  cross- 
examination  what  the  dofeuco  was. 

(:)  See  Wright  v.  Willcox,  9  C.  B. 
OoO  ;  19  L.  J.,'U.  P.  333.  See  further 
as  to  calling  witnesses  in  reply,  post, 
p.  643. 

(rt)  Hodgson  v.  Scarlett,  1  B.  & 
Aid.  232.  A  solicitor  acting  as  advo- 
cate is  entitled  to  this  privilege. 
Mackau  V.  Fordc,  5  H.  &  N.  792  ;  29 
L.  J.,  tex.  404. 

(b)  Minister  v.  lamb  (C.  A.),  11 
Q.  B.  D.  .588,  005;  .52  L.  J.,  Q.  B. 
720;  49L.  T.  252;  32W.  R.  31t. 

(A  f:,Mu>M  V,  Hudson,  22  L.  J..  Q. 
B.'U. 

((/)  Cobbitt  v.  Hudson,  15  Q.  B.  988. 


J  i 


' 


632 


Part  VII. 


Th6  Trial. 


Parties  to 
suit,  &o. 


-  ~" :^  _  ®,-  (Competency  and  Swearing  of  mv,,..,.,  -,    ji  • 

8.  Competency  ^^^'^/ome  remarks  respecting  thecoZAti       *"  ?.^  ^°"  ^'^^^  *» 

of  witnesses,      refer  to.some  of  the  recent  efactmeSf 5  °^  ^tnesses,  and  to 

examimng  them.  &c.    Persons  are  not  J^  •''^''"°^.  ^"^  ^^^^s- 

nesses  in  an  action  bv  reason  of  tl3    u  ■  "°^  incompetent  as  wit- 

of  it.  6r  having  beenlrvir/oVa'^nTofc  ^' W^^^'^  *^°  '^^^^ 
and  the  persons  on  whose  behalf  ,>Vk®;.  -Parties  to  an  action 
missible  as  witnesses     The  husban^«  n'"^"^^-*  °"  defended,  are  ad-' 

«:3,  ''nohusbandshrilboc^LelialJ;  ?"*  l>y  16 'fc  17  V.  c.83' 
tion  made  to  him  by  his  S  toL°  tbf '''^°'- ''"^  ^""^^""^''^^ 
shall  be  compellable  to  disclose  an^rnl^  marriage,  and  no  wife 
her  husband  during  maSn-e  "    ^  '°°^^^'='ition  made  to  her  by 

By  32  &  33  r.  c.  68  5  2  *'«  TI,«  r,  r  x 
of  promise  of  marriage  shall  be  comneW  f°  """^  '''=*^°°  ^°^  ^rcacli 
action  :  Provided  always,  that  no  pfaintiff  n  f  ^°  '!^°"^«  ^^  «"^li 
of  promise  of  marriage  shall  recover  ^  v..  r?^  ^^*'''''  ^'«^'  ^^reuch 
testimony  shaU  be  corroboiredbvsoUnf  I,  ^'''*  unless  his  o.  ).. 
"i^upport  of  such  promise."       ^   ^®  °*^*''^  "^^^^^'^l  C*^)  evidonco 

quencHf  adJSy.SfL^l^^^^^  instituted  in  conso 

shall  te(k)mpeten{'to  giveevSenceln  '"1  ^^^'^  "^  ^^^^^^  pSes 
that  no  witness  in  any  fioceednrtifil'  P^'^^^^eding :  p-ovidcd 
not  shaU  be  liable  to  TaSod  Jr  iu-^^  ^''*^'  *°  ^'^^  ^  ^ 

^^^^?hn^es^;rt?cSS^9^       ^'^  ^^^°  "^- 

competency^does  not  diprd  onyeta«Tbu???\  *^  &  *^^*  ^^^^-^ 
may  be  examined  as  a  witnes?,  f  cambln  r,?!"  r*  ^  '-^i^^  °* '^'^y  «go 
£°°^  "^f  «P1  (/) ;  but  whatever  S^i?s  a?o  distinguishing  between 
without  being  sworn  (a).  WhothnV  11^  ■^^•'  ^\  ^,'*°"°*  be  examined 
IS  a  question/for  the '£creSf  of  the  Cm^^^^^^^^  "TJ?''''''  °^  ^ 
examined  tho  Judge  must  bo  sat  Li  ![  l^'lv  ^^o^oro  a  child  is 

bindingobligationohnrthfiomtt  ;i  ^^'  '^'^^  ^'^^'^  tho 

education.  The  effect  of  the  oa  h  inof tbo  ""-'^  °^  ^^^ ^'^b-gioug 
should  arise  from  religious  feeliW.  n^f  o  conscience  of  tlie  child 
merely  from  instructionrcoSiwL  fl  ^'""'^n^nt  nature,  and  ,  „? 
communicated  to  it  forlrptpottu  Slc^f  "''  ^^^ '^cently 


Children 


Oofrey  26  L.  T.  281,  ZiS  mctll) 
V.  Campion,  20  W.  R.  752.  "^""^ 
(/)  By  such  capability  must  l>o 
umlerstood  a  belief  i„  G^d  o"  n  a 
future  state  of  rewards  and  punish 

ments,  from  which  the  Court  nmv       "  7TV"^'  ^  "»'«.  ^78. 
be  Med  that  the  witness  onto^      As?\"o':"T'^''''*^'K*^''J'"g  SpHnR 
tains  a  proper  sense  of  the  dangor       nn    44/  j.i  ^,'*'*'  ^-  ^-  c  10,  s  T 
and   imp.ety  of  falsehood.     See   y7       ^^'  *^'^-  '*'*'*  '   '   ^""-'      '""     ^ 
V.  i/i//,  2  Ken.  C.  C.  2o4  •   irinti'' 
case    1   Leach,   430,  43l7'"It  cer- 

seven  cannot  be  examined  as  a  wit-' 


1  East  r>  p\f  1  ;>      ;  ■''•  ^■-i>ii»i"h 


(^')  _i  stark.  Ev.  94. 
(•■)  See  3    Rusa.    ou    Crimes     liv 
Prentice,  p.  612.  ^i^mies,    oy 


1 18  as  \roll  hero  to 
of  witnesses,  and  to 
tpeanng  and  crods- 
ncompetent  as  wit- 
Jrosted  in  the  result 
.arties  to  an  action 
T  defended,  are  ad- 
s  of  parlies  to  the 
;  14  <fc  15  V.  c.  99  • 
yylG&n  V.C.83', 
30  any  communica- 
nage,  and  no  wifo 
ion  made  to  her  by 

■  action  for  broacli 
'e  evidence  in  such 
7  action  for  breach 
unless  his  c  i  ,. 
aterial  (e)  evidonco 

istituted  in  consc- 
s  of  such  parties, 
seeding:  Provided 
■ty  to  the  suit  or 
5wer  any  question 
t  adultery,  unless 
in  the  same  pro- 

to  be,  that  their 
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Suishing  between 
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■Before  a  child  is 
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1  sufflcient  capacify 
judgo  would  allow 
Per  .-//(/mo;;.  B., 
Moo.  C.  C.  K.  i;j-,; 
uTOer  times,  koo  /,' 
00:  Jt.v.j),,,,,,, 

each,   191):  Iv  c' 
^cli,  113;  BuU'.n! 

94. 

on   Crimes,   by 


Competency  and  Swearing  of  Witnesaes, 
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Lunatics. 


H  a  lunatic  be  tendered  as  a  ■witness,  it  is  for  the  Judge  to  Chap.  LXV. 
examine  whether  the  lunatic  be  of  competent  understanding  to  give 
rational  evidence,  and  is  aware  of  the  nature  and  obligation  of  an 
oath.  If  the  Judge  is  satisfied  on  these  points,  he  should  admit  the 
lunatic  as  a  witness  (i).  Before  being  sworn  the  lunatic  may  be 
examined,  and  witnesses  may  be  called  as  to  his  competency.  If 
he  be  admitted,  it  is  for  the  jury  to  judge  whether  his  evidence  be 
tainted  by  his  insanity,  and  to  decide  upon  the  degree  of  credit  to 
be  attached  to  it  (&). 

When  a  witness  is  discovered  to  be  incompetent  during  his  ex- 
amination, the  Judge  strikes  the  evidence  which  ho  has  given  out 
of  his  notes  (/). 

By  the  Com,  Law  Proc.  Act,  1854,  s.  20,  "  If  any  person  called  as  Swearing 
a  witness,  or  required  or  desiring  to  make  an  affidavit  or  deposition,  witnesses, 
shall  refuse  or  be  unwilling  from  alleged  conscientious  motives  to 
be  sworn,  it  shall  be  lawful  for  the  Court  or  Judge,  or  other  pre- 
siding officer  or  person  qualified  to  take  affidavits  or  depositions, 
upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit 
Buch  person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following,  videlicet — 

'  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  afiirm  and  declare,  that  —Affirmation, 
the  taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful ; 
and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,'  &c. 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the  usual 
form." 

By  s.  21,  a  person  wilfully  making  a  false  affirmation  incurs  tho 
same  penalties  as  if  he  had  committed  perjury. 

By  32  &  33  V.  c.  68,  s.  4  ("  Evidence  Further  Amendment  Act, 
1869"),  "If  any  person  called  to  give  evidence  in  any  Court  of 
justice  (m),  whether  in  a  civil  or  criminal  proceeding,  shall  object 
to  take  an  oath,  or  shall  be  objected  to  as  incompetent  to  take  an 
oath,  such  person  shall,  if  the  presiding  Judge  (v?i)  is  satisfied  that 
the  taking  of  an  oath  would  have  no  binding  effect  on  his  con- 
science, make  tho  following  promise  and  declaration  : — 

'  I  solemnly  promise  and  declare  that  the  evidence  given  by  me  to  the 
Court  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.' 

And  any  person  who,  having  made  such  promise  and  declaration, 
shall  wilfully  and  corruptly  give  false  evidence,  shall  be  liable  to  be 
indicted,  tried,  and  convicted  for  perjury  as  if  ho  had  taken  an  oath." 

9.  Ordering  Witnesses  out  of  Court.'] — It  may  sometimes  be  advisable  9.  Ordering 
to  examine  witnesses  out  of  the  hearing  of  each  other.     In  such  a  w-itnesses  out 
case  it  is  usual  to  order  the  witnesses  out  of  Court  (n).    Either 


of  Court. 


(t)  See  3  Russ.  on  Crimes,  by 
Prentice,  p.  612. 

(k)  Reg.  V.  Hill,  2  Den.  C.  C.  R. 
254  ;  20  L.  J.,  M.  C.  222. 

(J.)  Jacobs  V.  Layborn,  II  M.  &\V. 
685;  1  D.  &  L.  352,  por  Ahingtr,  f!, P., 

(m)  By  "The  Evidence  Amend- 
ment Act,  1870,"  33  &  34  V.  c.  49, 


the  words  "  Court  of  justice  "  and 
"presiding  judge"  in  the  Act  of 
1809,  "shall  be  deemed  to  include 
any  person  or  persons  having  by  law 
authority  to  administer  an  oath  for 
tho  tokiiig  f.f  ovidrnrc,"  Thoy  there- 
fore include  on  arbitrator. 

(«)  R.  V.  Cotlfij,  1  M.  &  M.  329. 
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tion of  wit- 
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Where  parties 
defend  sepa- 
rately. 


The  Trial 

party,  at  any  period  of  tho  cause,  has  a  right  to  require  that  tT,« 
unexamined  witnesses  should  bo  out  of  Court  Co^Rnf  rl  ^ 
witness  remains  in  Court,  after  an  order  for  tL  t?*  ^^°^o  a 
withdraw,  it  seems  that  the  Judge  cannoSfut  to  allow  S^^  /° 
?rtr«of-'f  °^^\i^°  witness  may  be  firedX  his  contempt^ ^ 
If  tho  solicitor  in  the  cause  is  a  witness,  ho  will  in  jJeSl  ft 
suffered  to  remain,  his  assistance  being  absolutely  neclfarv^nfte 
proper  conduct  of  the  cause (,;).    And,°as  a  gSl  r^a  pa  JyJo 

remaTnT)  ''  "'"'''^^"^  "'  '  ^^'^'^^  ^"  ^°  ^^^'^^^  '^ 

nion^t'^'w'"'''''/!'''^  IFj-6ie33e3.]-In  the  absence  of  any  a-roo- 

noticed  ante,  krt  VI.,  wLn  affidavit™/ bU^^t  tll^^'Z 
the  provisions  as  to  examining  witnesses  before  trial,  and  as  to  tW 
examinations  being  road  in  evidence  on  tho  tria       Tho  rulos  ,? 
evidence  are  not  affected  by  the  Judicature  Acts  (>«i  .4c  ,1875 
8.  20).     As  to  an  affidavit  of  a  signature  to  an  admission  madn  ,S,' 

After  the  senior  counsel  has  stated  the  case  as  above  tho  wifnn.. 
to  prove  It  are  next  called  and  examined,  iX  r  oS    aslSr  S 
rule,  the  first  is  examined  by  the  counsel  next  in' rant  ?n  A 

rthat^'sidT'^S  H^-'W^r^'  ''  *^^-  be  tfrtcounsSVgai  S 

however,  is  under  the  examinationVf  a  junfor  coun  el  L£T' 

fiZrr'^'  '""'^'"^r'  't'  *^«  witnessTto  hTs  ri'  htls       I? 
finish  the  examination;  but,  after  one  counsel  has  brSt  Ms 
examination  to  a  close,  no  other  counsel  on  tho  same  s  do  r.  n 
without  leave,  put  a  question  to  che  witness  (0.  '''^°  '""' 

Where  there  are  several  defendants  who  appear  by  semritn 

or  disffn^f^f*^  ^^'''  rP".T*°  'T'''^'  '^  tl^^ir  defe^^cos  be  di£m 
01  distinct  from  each  other,  the  counsel  of  each  has  a  S     n 

address  the  jury  and  examine  witnesses;  but,  in  Ceral  if th.  v 

rely  on  the  same  ground  of  defence,  only  ^no  counsel  ?an  be  h,;I 

to  address  the  jury,  and  ono  counsel  only  can  examfne  ?acli  Jhin  ^ 

upon  the  part  of  all  the  defendants,  in  the  same  ^nner  a  T^thov 

had  appeared  and  defended  jointly  („).    So.  in  an  act  on     ,2 


(n)  Southcy  v.  Kash,  7  C.  &  P.  632 

{p)  See  Cobbettv.  Hudson,  22 L.J. 
Q.  B.  11;  1  E.  &  B.  H:  >«,/,,;•  v. 
Jl/'  Wtlham,  4  M.  &  P.  480 ;  6  Bine 
683:7?.  V.  Wylde,  6  0.  &'p.  380: 
Chandler  v.  Homo,  2  M.  &  Bob.  423  • 
Jieamon  v.  Ellice,  4  0.  &  P.  585  • 
Attorney-General  v.  Bulpit,  9  Price! 
4,  a  revenue  case. 

(?)  Pomeroy  v.  Baddeley,  E.  &  M 
430.  But  seu  It.  v.  Webb,  4  Stark. 
Ev.  1733. 

(r)  Soo  Conuanee  v.  Brain,  2  Jur., 
N.  S.  1145,  Ex.:  Charnocky.  Dew. 


t/.  &  K.  2ol.  where,  on  tho  trial  of 
an  mformatiou  for  libel,  the  prose- 
cutor  was  ordered  out  of  Court 

(«)  ^ew    Westminster,   &e.    Co.  v 
Hannah,  L.  II.,  1  Ch.  278. 

(t)  Hoc  V.  Boe,  2  Camp.  280. 

(«)  bee  Chippendale  v.  Massoii.  4 
?"«^'',  /,*  '•  *>'"''^«  V.  Barrett,  8  C. 

R  2i)i;   ^i^^U'.'^r  V.  /V,^Vf>5,  31)awl. 
Wtlhamson,  3  Stark.  162 ;  D.  &  E 
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t  in  rank  to  tho 
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73:  R.  V.  Newman, 
re,  on  tho  trial  of 
)r  libel,  the  prose- 
out  of  Court. 
'■Ulster,   &o.    Co.  v. 
Ch.  278. 
2  Camp.  280. 
^dale  V.  Jllaumi,  4 
■cs  V.  lifiriYlt,  8  C. 
'  V.  Goi/i/ir,  4  C.  & 
V.  llroinlei/,  (i  1).  & 
7.1'hil!ips',:',T)m'\. 
R.  415:   King  v. 
irk.  162  ;  D.  &  B. 


Examincition  of  Witnesses. 

recovery  of  land,  if  a  landlord  and  tenant  defend  by  different 
solicitors,  and  have  different  counsel,  but  it  appear  that  the  tenant 
claims  no  title  but  what  he  derives  from  the  landlord,  tho  Judge,  at 
the  trial,  will  only  allow  one  counsel  to  address  tho  jury  for  the 
doiouce,  but  the  party's  counsel  who  does  not  address  the  jury  will 
bo  at  liberty  to  cross-examine,  and  also  to  call  witnesses  (a;). 
Where  two  defendants  appear  and  plead  by  the  same  solicitor,  but 
at  the  trial  counsel  appears  for  one  defendant  only,  and  tho  other 
defendant  appears  in  person,  the  counsel  only  will  bo  allowed  to 
address  the  jury;  but  the  defendant  who  has  no  counsel  may 
cross-examine  tho  witnesses  {y).  In  general,  where  several  defen- 
dants defend  separately  at  the  trial,  each  defendant  will  be  allowed 
to  cross-examine  the  plaintiff's  witnesses  ;  but  whoro  the  defendants 
all  rely  on  one  ground  of  defence,  one  counsel  only  will  be  allowed 
to  address  the  jury  on  behalf  of  all  of  them. 

In  tho  examination  in  chief  of  a  witness,  ho  must  not,  m  general, 
be  asked  leading  questions  [z).  If,  however,  the  witness  appear 
evidently  to  be  hostile  to  tho  party  who  has  called  him,  tho  counsel 
may  put  leading  questions  to  him,  in  the  same  manner  as  in  cross- 
examination,  having  first  obtained  permission  of  tho  Judge  to  do 

A  witness  can  be  allowed  only  to  speak  of  facts  within  his  own 
knowlod"-o  and  recollection  {h).  He  cannot,  therefore,  be  permitted 
to  read  his  evidence  (c) ;  but  he  will  bo  allowed  to  refresh  his 
memory  from  an  entry  in  a  book  or  on  paper  {d),  made  by  hmisclf 
or  which  he  has  seen  made  (c),  contemporanoou.sly  with,  or  shortly 
after  the  occurrence  of  tlio  tact  referred  to  (y ),  if  he  can  afterwards 
swear  to  the  fact  from  his  recollection  (</).  If  the  document  was 
written  by  another,  and  tho  witness  exammed  it  soon  after  it  was 
written  and  while  the  facts  stated  in  it  were  fresh  in  his  recollection, 
he  may  refresh  his  memory  by  referring  to  it  as  if  he  had  written 
it  himself.  Where  a  witness,  on  seeing  his  initials  affixed  to  an 
entry  of  payment,  said,  "I  have  no  recollection  that  I  received  the 
money  •  I  know  nothing  but  by  tho  book  ;  but,  seeing  my  initials, 
I  have  no  doubt  that  I  received  the  money ;"  this  was  held  sufficient 
evidence  (/O-    Where  a  witness  had  been  examined  before  com- 
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Loading 
questions. 


Witness  must 
only  speak  to 
facts  within 
his  own 
knowledge 
and  recollec- 
tion. 


N.  P.  35  :  Kkhohon  v.  Brooke,  2  Ex. 
213.  See  Child  v.  Stcnning,  47  L.  J., 
Ch.  371,  whoro  plaintiff  sought  al- 
ternative inconsistent  relief  agamst 
ditt'erent  defendants. 

(x)  Doe  d.  lloqg  v.  Tindale,  3  C.  & 
P.  665 ;  1  M.  &  M.  314. 

0/)  rerrinq  v.  Tucker,  4  C.  &  P. 
70;  I  M.  &  M.  391.  And  see  Masscy 
V.  G(»j('"r,  4  C.  &  P.  102,  n.  («).,  „ 

(:)  Rose,  on  Ev.  And  see  AicAo«s 
V.  Dowdiiig,  1  Stark.  81 :  Courtcen  v. 
2'oiise,  1  Camp.  43. 

(n)  Peako,  198;  Eosc.  147,  per 
Abbott,  C.  J.,  in  Hastin  v.  Carew, 
E.  &  M.  127 :  Clarke  v.  Saffrey,  E. 
&  M.  126:  Bowman  v.  Bowman,  2 
M.  &  Eob.  501.  And  see  post,  636, 
how  far  a  party  may  discredit  his 
own  witness. 


(h)  Friedlandvr  v.  London  Assu- 
rance Co.,  4  B.  &  Ad.  193  ;  1  N.  & 
M.  30. 

((!)  5  St.  Tr.  455. 

((/)  Doc  V.  Ferkins,  3  T.  R.  749. 
See  Rose,  on  Ev. 

(e)  lieg.  v.  Langton,  2  Q.  B.  D. 
290;  40L.  J.,  M.  C.  136. 

(/)  titeinkcller  v.  Xewton,  9  C.  & 
P.  13. 

ijg)  Henry  v.  Lee,  2  Chit.  Eep.  124  : 
Burrough  v.  Martin,  2  Camp.  112: 
Doe  V.  Ferkins,  3  T.  R.  749.  See 
Cator  V.  Croydon  Canal  Co.,  4  Y.  & 
C.  405. 

(/()  Maugham  v.  Hubbard,  8  B.  & 
C.  14 ;  2  M.  &  R.  5.  See  Trcntham  v. 
Deveril,  3  Bing.  N.  C.  397;  4  So.  128. 
As  to  tho  pr-.r.tiiig  nf  .a  letter,  see 
Trotter  v.  Maclean,  13  Ch.  D.  675 ; 
49  L.  J.,  Ch.  256. 


'    Si 
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pari;y  may  dis- 
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witness  (>•). 
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missioners  of  bankrupt  shortly  after  the  act  of  bankruptcy,  ho  was 
rnfTi?  *°  ^•^''  ^"^  *^'  deposition  he  then  made,  for  the  purposrSf 
rofreshmg  his  memory  as  to  tho  date  (,).  But  a  witness  ^Kt  b 
general  be  allowed  to  refresh  his  memory  with  the  copy  of  an  i,- 
strument,  which  might  itself  be  used  for  refreshing  his  memory  (k) 
Whore  a  paper  is  put  into  the  hands  of  a  witness  to  refresh  Vs 

Z.^a7'  *^VP/°^'*®f  "°^?\^''^''"g^"o iiispocfc  it,  without bein- 
forced  to  read  it  in  evidence  (.'  .  When  a  boo/is  put  into  the  ban  fs 
of  a  witness  to  refresh  his  recollection,  and  questions  are  asked  upon 
It  m  cross-exatQmatxon  the  book  is  not  thereby  made  evidence  IW 
part/n^  producing  it,  though  it  may  be  so  for  tho  oppSiS 

In  questions  of  science  a  witness  may  be  examined  as  to  1,;^ 
op^n^on,  upon  facts  previously  stated;  thus,  althrgh  a  phjl^cS 
may  have  never  seen  the  patient,  he  may  swear  to  his  oJ,iniou  o 
tho  disease,  &c.,  upon  facta  stated  by  others 

By  the  Com.  Law  Froc.  Act,  1854,  a.  27, "  Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  satisfaction  of  the  iu.  go  to 
be  genuine  shall  be  permitted  to  be  made  by  witnesses ;  and  such 
writings  and  the  evidence  of  witnesses  respecting  the  same:  may 
be  submit^d  to  the  Court  ar.-'  jury  as  evidence  ot'  tho  genufneS 
or  otherwise  of  tho  writing  ii  .'l-spute  "  («}.  "'"tutss 

This  section  allows  documents  proved  to  be  genuine  but  not 
relevant  to  the  issue  to  be  put  in  for  the  purpose  of  comparison  Z 
The  genuineness  of  such  documents  must  be  decided  by  the  iud.'o  (    " 
It  seems  that  a  person  may  write  something  in  Court  for  the  expioi 
purposes  of  comparison  under  this  section.    A  document,  howovo 
written  under  such  circumstances,  cannot  altogether  be  relied  on 
as  representing  the  writer's  ordinary  handwriting  (a) 
•   ^  \^b  "  ^  P^^*y  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character;  but  ho 
may  mease  the  witness  shall  in  the  opinion  of  the  Judge  provo 
adverse  (6),  contradict  him  by  other  evidence,  or,  by  leave  of  tho 

(t)  Smith  V.  Morgan,  2  M.  &  Eob. 
257  :  Wood  v.  Cooper,  1  C.  &  K.  615  : 
Whitfield  V.  Aland,  2  C.  &  K.  1015. 
See  Vatighau  v.  Martin,  1  Esp.  440. 
But  a  witness  cannot  refresli  his 
memory  by  a  deposition  if  not  made 
contemporaneously  or  nearly  so  with 
the  matters  towhich  it  relates.  Whit- 
field  V.  Aland,  2  C.  &  K.  1015. 

{k)  Burton  v.  riummer,  4  N.  &  M. 
315  ;  2  A.  &  E.  341 :  Jones  v.  Stroud, 
2  C.  &  P.  190:  Home  v.  M'Kenzic,  6 
CI.  &  P.  628 :  Topham  v.  McGregor, 
1  C.  &  K.  320.  Perhaps  a  copy  may 
be  used  where  the  origmal  is  lost. 

{I)  Sinclair \.  Steven.son,  lOMoore. 
46 ;  1  C.  &  P.  582  ;  2  Bing.  614  :  if. 
V.  Mamsden,  2  C.  &  P.  603. 

(>h)  I'aync  v.  Ibbotson,  27  L.  J.. 
Ex.  341.  ' 

(«)  See  28  &  29  V.  c.  18,  s.  8,  a 
similar  clause.  By  sect.  1  of  this 
Act,  "  the  provisions  of  sects,  from 
3  to  8,  inclusive,  of  this  Act  shall 
apply  to  all  Courts  of  judicature  as 


well  cnmmal  as  all  others,  and  to 
all  persons  having  by  law  or  by  con- 
sent  of  parties  authority  to  hear,  re- 
ceive and  examine  evidence." 

(o)  Birch  y.  liidgway,  1  F.  &  F. 
iiO:  Cresswcll  v.  Jackson,  2  F.  &  F. 
24. 

{p)  Cooper  V.  Dawson,  1  F.  &  F 
5.50:  Bartlett  v.  Smith,  11  M.  &  W.' 

to)  Sec  Cobbett  v.  Kilminstn;  4 
F.  &  F  490:  Arbon  v.  Fusselt,  3  F. 

781 :   H^tlhams'  case,  1  Lew.  137  •  J{ 
V.  Taglor,  6  Cox,  C.  C.  58.  '     ' 

(»•)  See  28  &  29  V.  c.  18,  s.  3 
a  similar  clause,  and  sect.  1,  supra' 
n.  («).  '    ' 

(«)  A  witness  is  not  "adverse" 
within  the  moaning  of  this  section 
merely  because  his  testimony  is  uu- 
favourable  to  the  party  calling  him. 
lo  be  "nrlverse,"  so  an  fn  rntitip  tho 
P^rty  calling  the  witness  to  provo 
that  he  has  made  at  another  time  a 
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Jiul'-o,  prove  that  ho  has  made  at  other  times  a  Btatomont  incon-  CnAP.  LXV. 
sistolitVowith  his  present  testimony;  but  before  such  last-mon- 
onel  proof  can  to  given,  the  circumstances  ot  the  supposed 
Btatemont,  sufficient  to  designate  the  particular  occasion,  must  bo 
mentioned  to  the  witness,  and  ho  must  be  asked  whether  or  not  ho 
has  made  such  statement."  ,.,.«.  t  t     i  „* 

Before  the  above  enactment,  neither  tho  plaintif?  nor  defendant 
was  allowed  to  give  evidence  for  the  sole  purpose  of  discrediting 
his  own  witness  (u).  Nor  could  he  put  questions  to  him  tho 
Answers  to  which  might  tend  to  discredit  him(,r).  But  a  witness 
who  gave  ovidonco  adverse  to  the  party  calling  him  might  bo 
asked  whether  he  had  not  given  a  dift'orent  account  of  the  same 
matter  before  the  trial:  but  it  seem.'  that  m  the  event  of  a  dema 
Ttho  witness,  another  witness  coultl  not  be  called  to  contradict 
h  m  in  that  respect  {>,).  A  party  might  give  evidence  to  prove  facts 
denied  by  ono  of  his  witnesses,  and  thus  incidentally  contradict 

^^"a  Stness  may  be  committed  for  contempt  in  not  answering  a  witness  refus- 
qutstion  («)•     As  to  what  questions  a  witness  may  refuse  to  answer  mg  to  answer. 

*' No'actiou^  will  lie  for  defamatory  words  spoken  by  a  witness  in 
tho  course  of  his  evidence  in  a  judicial  proceeding  (o). 

11  rm^n.  examination.!— Wien  the  examination -in -chief  is  il.  Cross-exa- 
fin  kej  the  Sness  may  be  cross-examined  by.  the  counsel  for  the  mination. 
oSiS  party.  But  if  the  party  calling  a  witness  do  not  think 
Sr  to^exauiine  him  after  he  is  called  and  sworn,  he  may,  never- 
the  ess,  be  cross-examined  by  the  counsel  for  tho  opposite  party  (_c), 
unless  ho  was  merely  called  to  produce  a  document  {d),  or  by  mis- 
take of  counsel,  and  no  question  was  put  to  him  (e). 

liWOrd  XXXVI.  r.  38,  "The  Judge  may  m  all  cases  disallow 
any  questions  put  in  cross-examination  of  any  party  or  other 
Sess  which  may  appear  to  him  to  bo  vexatious,  and  not  rele- 
nt to  any  matter  proper  to  bo  inquired  mto  xn  the  cause  or 
matter"  (/).  


statement  inconsistent  with  hia  pre- 
sent testimony,  he  must  m  the 
opinion  of  the  Judge  be  ''Iwstilo. 
Gncnouqh  v.  I^clcs,  o  O.  B.,^.  b. 
78G ;  28  L.  J.,  C.  P.  ICO.  See  Martui 
V.  Trovclkrs'  Insurance  Co.,  1  F.  Ac 
■p  505, 

'(f)  See  Jaclcson  v.  Tfiomason,  1  B. 
&  W  745  ;  31  L.  J.,  Q.  B.  11 :  Jt'/berff 
V.  liukri/,  a'2  L.  J.,  Mat.  Ca.  112. 
(«)  5  St.  Tr.  2,  764,  792:  ivi«rv. 

Ambrose,  3  B.  &  C.  746;  SD.  &  B. 
629 :  Elton  v.  Larkins,  5  C.  4c  i  .  o»o : 
llohhworth  v.  Dartmouth  {Mai/or), 
2  M.  &  Bob.  163,  Farke,  B. :  Itosc. 

°  (x)  See  Winter  v.  Butt,  2  M.  & 
Bob.  357 :  Allai/  v.  Hutchms,  Id. 
358.  n.  .       ,.  „    -J 

{»/)  Melhuish  v.  Cvllur,  10  U.  |>- 
878 ;  Taylor  on  Ev.  960 ;  19  L.  J., 
Q.  B.  493. 


(;)  Sec  Alexander  v.  Gibson,  2 
Camp.  556 :  Richardson  v.  Allan,  2 
Stark.  334  ;  2  Chit.  667 :  H.  v.  Ball, 
8  C.  &  P.  745. 

{(i)  See  Exp.  Fernandez,  30  L.  J., 

C.  P.  321.  Anil  see  the  fonn  of  the 
warrant  of  commitment  in  this  case. 

(b)  Seaman  v.  KethercliJ't,  2  C.  P. 

D.  u3;46  L.  J.,  C.  P.  128,  C.  A. : 
Dawkins  v.  Lord  Itokcby,  L.  E.,  7 
H.  L.  744;  45  L.  J.,  Q.  B.  8  :  Griffin 
V.  Donnelhi,  6  Q.  B.  D.  307 ;  44  L.  T. 
141 ;  29  W.  K.  440. 

\c)  I'hillips  V.  Earner,  1  Esp.  357  : 
li.  V.  Brooke,  2  Stark.  472. 

(rf)  Bash  V.  Smith,  1  C.  M.  &  B. 
94:  Summers  v.  MoseUj.  Id.  90,  n., 
and  cases  there  cited. 

(e)  Wood  V.  Mackinson,  2  M.  & 
Bub.  273.  „   ^ 

( f)  Cp.  In  re  Mundell,  Fenton  v. 
Cumberledge,  52  L.  J.,  Ch.  756. 
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■   n.w-°'"°^^N^"'^\'?^°'"S  °-  '"'itnoss.  counsel  may  ask  him  leading 

vant  to  the  1S8U0,  for  the  purpose  of  discrediting  his  testimony  L 
what  he  himself  may  state  in  evidence  (h).     In  a"i  action  for  "ooS 
.  so  (    and  delivered    to  ^.hich  tlio  defence  was.  that  plaintiff  In 
sold  them  to  do  endant  on  certain  terms  ;  the  Court  incK    to   h 
TrZVV*  P^'""t^ft  "^"I'l  ^'  "^^ked,  on  cross-examinat  onTfo r 
purpose  of  pressing  his  memory  or  testing  his  credit,  whether    o 
tad  not  sold  the  same  quality  of  goods  to  other  persons  on  the  si,  o 
terms  (0.     In  trespass  for  false  imprisonment  on  a  criminal  cha" 
defendant  cannot  cross-examine  a  witness  for  plaintiff  as  to  t'ko 
bad  character  of  plaintiff,  nor  as  to  previous  charges  mado  a^i  S 
him  (/,.).     In  such  an  action,,  if  plaiiitiff's  counsel  ask  his  S    " 
what  was  said  by  defendant  when  the  parties  were  before  the  ma  '  I 

«^??K  '1""'^''°  •  '/".""^°  ^"^y  ^'^'  °"  cross-examination,  wlSt  tvu 
Zi  f^'  *\'  magistrates  /).     It  is  not  allowable  upon  cross^exami  t 
tion  to  ask  a  witness,  though  he  bo  a  party  to  the  action  r«>1w 
the  contents  of  a  written  instrument  (n).  except  witrrosiectonr 
TwW  ft'"'?  ^"  ""'^^"^  "^^"^^  ^y  ^'"^  as^resSitlySn  FoS  ■ 

By  the  Com.  Law  Proc.  Act,  1854,  s.  24 (o),  "A  witness  mav 
bo  cross-examined  as  to  previous  statements  made  by  him  ^ 


m 


{g)  See  Rose.  Ev.    And  see  Dick- 
enson V.  Shce,  4  Esp.  68. 

{h)  Harris  v.   Tippett,  2   Camp. 
637.    The  credit  of  a  witness  may  bo 
impeached    by    giving   evidence   of 
statements  made  by  him  relevant  to 
the  matters  in  issue  in  the  action 
at  variance   and   inconsistent   with 
his   testimony   on    tlie   trial.       Do 
Siillij  V.  Morgan,  2  Esp.  N.  P.  C.  691, 
post,   p.   63y.    But  in  order  to  lay 
a   foundation  for  such  discrediting 
evidence,  it  is  necessary  first,  to  ask 
the  witness,  whom  it  is  proposed  to 
discredit  by  proof  of  contradictory 
verbal  statements,   upon   cross-exa- 
mination, whether  he  has  made  the 
statement  or  declaration,  or  held  the 
conversation  which  it  ia  intended  to 
prove.     The  Queen's  case,  2  B.  &  B. 
299:  Carpenter  v.  Wall,  11  A.  &  E. 
803.    And  it  is  not  enough  to  ask 
the  general  question,   whether  the 
witness   has   over    said   so  and  so, 
because  it  may  frequently  happen 
that,  upon  the  general  question,  he 
may  not  remember  having  said  so ; 
but  the  witness  must  be  asked  as  to 
the  time,  place  and  person  involved 
in  the  supposed  contradiction;  be- 
cause,  when  his  attention  is  chal- 
lenged to  particular  circumstances, 
he  may  recollect  and  ei  plain  what  ho 
has  formerly  said.    Angus  v.  Smith, 
M.  &  M.  473.    As  to  cross-examin- 
ing a  witneis,  for  the  purpose  of 


discrcditmg  him  as  to  his  having 
used  certain  expressions,  before  cull- 
ing witnesses  to  prove  that  he  niailo 

De  Wtllott,  7  East,  108. 

(0  Hollingham  v.  Head,  4  C.  B 
N.  S.  388;  27  L.  J.,  C.  P.  211.         ' 
T.  ^-f'^  JJowning  v.  liiUcher,  2  M.  & 
Bob.  374. 

(0  Richards  v.  Turner,  1  Car.  & 
JVl.  414. 

(«/)  Henman  v.  Lester,  12  C.  B 
N.  S.   770;    31    L.  J.,  'c.   P.  %h\ 
VVbero  a  party  to  the  cause  gave 
evidence  himself  in  support  ot  liis 
case.  It  was  held  by  mites,  J.,  and 
Keating,  J    lUylcs,  J.,  dissoutiiirr), 
that  ho  might  be  asked,  on  cross- 
examination,  -with  a  view  of  testiii" 
his  credit,  whether  an  action  had  not 
been  brought  against  him  by  anotlior 
person  in  the  County  Court,  iu  re- 
spect of  a  similar  claim,  upon  wliicli 
He  had  given  evidence,  and  had  had 
notwithstanding  a  verdict  of  the  iuiv 
agamst  him :  and  that  he  might  l)e 
so  examined  without  productiou  ami 
proof  of  the  record  of  the  proceedings 
m  such  County  Court. 

(«)  Sainihitl  v.  Bound,  4  Esp  74  • 
Oraham  v.  Dt/ster,  2  Stark.  N.  P.  C. 

.  (0)  See  2S  &  29  V.  c.  IS,  s.  5,  a 
similar  clause    and  sect.  1,  ante,  ]). 

Snticeils'l '  ^""'  ""  ^~'  ^y 


'«>•««■,  1  Cai'.  & 
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tmtinff,  or  reduced  into  writing,  relative  to  the  Riibjoct-iTiattcr  of  CnAr.  LXV. 
the  cause,  -without  such  writing  being  shown  to  him  {p)\  but  it  it  is 
intended  to  contradict  such  witness  by  the  writing,  his  attention 
must,  before  such  contradictory  proof  can  ho  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  purposo  of  so  con- 
tradicting him  :  Provided  always,  that  it  shall  be  competent  for  the 
Judge,  at  any  time  during  the  trial,  to  rcciuire  the  production  ot 
the  writing  for  his  inspection,  and  he  may  thereupon  mako  such 
use  of  it  for  the  purposes  of  the  trial  as  ho  shall  think  fit    (7). 

Before  this  Act,  it  was  held,  that  the  mere  fact  of  counsel,  whilst 
cross-examining  a  witness,  putting  a  document  mto  the  witness  s 
hand  and  asking  him  whether  it  is  m  his  handwriting,  does  not 
entitle  the  opposite  party  to  see  such  document.  But  the  opposite 
counsel  has  a  right  to  see  the  document  before  the  cross-exaniimng 
counsel  proceeds  to  found  any  question  on  the  document  itselt  (r). 
Parties  are  not  entitled  to  put  in,  as  part  of  their  case,  documents 
handed  to  a  witness,  on  cross-examination  by  the  opposite  party, 
to  depose  to  their  nature  (s).  t,     r   < 

Bv  the  Com.  Law  I'roc.  Ad,  1854,  a.  23,  "  If  a  witness,  upon  Proof  of 
cross-examination  as  to  a  fonner  statement  made  by  him  relative  '^^^^^^^^'^ 
to  the  subject-matter  of  the  cause,  and  inconsistent  with  his  piescnt  ^^  ^^^^^^^ 
testimony,  does  not  distinctly  admit  that  he  has  made  such  state-  ^vitnessCO- 
ment,  proof  may  bo  given  that  he  did  in  fact  make  it;  but  betoro 
such  proof  can  be  g.,-en,  the  circumstances  of  the  supposed  state- 
ment; sufficient  to  designate  the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement."  ,. 

Witnesses  may  bo  called  for  the  purposo  of  impeaching  the  credit 
of  an  adverse  witness  to  prove  acts  done  or  contradict  statements 
made  by  him  if  they  are  relevant  to  the  matter  in  issue,  and  he  has 
been  previously  cross-examined  as  to  such  acts  or  statements  (»). 
and  a  witness  who  has  already  been  examined  may  be-recalled  for 
this  purpose  [x).  Witnesses  cannot  be  called  for  the  purpose  of  con- 
tradicting an  adverse  witness  concerning  a  distinct  collateral  tact 
whoUv  irrelevant  to  the  matter  in  issue :  therefore,  though  questions 
mav  be  asked  on  cross-examination  which  are  irrelevant  to  the 
matter  in  issue,  and  which  go  to  the  credit  of  the  witness,  evidence 
cannot  be  given  to  contradict  the  answers  given  unless  they  are  con- 
nected with  the  subject-matter  of  the  inquiry  (i/).    Where  a  witness, 


(p)  See  Darby  v.  Ouseley,  1  H.  & 
N.  1 ;  25  L.  J.,  Ex.  227,  where  it  was 
held  that  the  plaintiff  could  not  ho 
asked,  ou  cross-examination,  whether 
his  name  was  inscrihed  in  a  certain 

hook.  .     ,    .       ., . 

Iq)  As  to  tho  practice  before  this 
enactment,  see  per  Tindal,  C.  J., 
The  Queen's  case,  2  B.  &  B.  292 : 
Bastard  V.  Smith,  10  A.  &  E.  213: 
Davies  v.  Davies,  9  C.  &  P.  262 : 
M'DoimcU  V.  Evans,  21  L.  J.,  C.  P. 
141:  lie.  B.  930.  . 

(>•)  Cope  V.  Thames  Haven  DocH 
Co.,  2  C.  &  K.  757.  But  see  2J«(7- V- 
Buncomhe,  8  C.  &  P.  369 :  Collier  v. 
Nokei,  2  C.  &  K.  1012. 


(s)  Collier  v.  Nokes,  supra. 

(0  See  28  &  29  V.  c.  18,  s.  4,  a 
similar  clause,  and  sect.  1,  ante,  p. 
636,  u.  («). 

(u)  The  Queen's  case,  2  B.  &B.  311 : 
Carpenter  y.  Wall,  11  A.  &  E.  8U3; 
3  P.  &  D.  457.  See  E.  v.  St.  George, 
9  0.  &  P.  483.  ^    „    „ 

{x)  St/kes  v.  Haiff,  44  L,  T.  57, 

Ti'ffj    T 

Cu)  Tenant  v.  Hamilton,  1  Kob. 
821 ;  7  CI.  &  Fin.  122 :  Attorney- 
General  V.  Hitchcock,  1  Ex.  91 ;  16 
L  T.,  Ex.259:  Fahner  y.  Trover, 22 
L.  J.,  Ex.  32 ;  8  Ex.  277 :  Tolman  v. 
Johnstone,  2  F,  &  F.  66. 
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on  cross-oxamination,  donios  having  used  particular  oxprossiona  in 
tho  pmsoucoo  thopartio-s,  tho opposite  couusol,  oxamininn-a  poVh, m 
to  contradict  tho  witness,  is  not  at  liberty  to    ead  him  bV road 

fhr«,^f  ^-r*  *  •"  ^'?V^"'  '^°-'"°-'*'  '^  *^°  convoraation?polfen  to  bv 
tho  hrst  witness  is  ovidc  n.  j  in  itself  (z).  - 

A  witness  is  not  bound  to  answer  questions  tho  answer  to  whirl, 
may  expose  him  to  punishment,  or  to  a  penalty,  or  to  a  crimS 

theT.iV;%*°';'^.7°  *"  V''^-     ^'^'^h  'V'°^trons  nSy  be  put(i       By 
the  40  a.  3.  c.  67  a.  witness  cannot  by  law  refuse  to  answer  ai  v 
question  relevant  to  the  matter  in  issue  (tho  answering  oTwhiS 
has  no  tendency  to  exposo  him  to  a  penalty  or/or/tifrre  ofanu  natarl 
tohatsoe,er),   by  reason  only,  ancl  on  the  solo  ground  that  tho 
answering  such  questions  may  establish,  or  tond    c  establis     that 
10  owes  a  debt,  or  is  otherwise  subject  to  a  civil  f^uit  eithor  at   hn 
instance  of  his  Majesty,  or  any  otL  person(cV    ih'e  mJ  a  Vit 
ness  is  st.ll  privileged  trom  answering  any  quostica,  the  answeT  to 
which  might  subject  him  to  a  forfeiture  of  his  o^t.,to(rf)      If  a 
witness  claims  the  protection  of  the  Court,  on  the  ground  that  his 
answer  would   end  to  crim mate  him,  and  there  appears  to  be  roa 
sonablo  ground  to  behevo^hat  it  would  do  so,  he  is  not  compollablo 

Jh.t  h  n^'^'  ^^'  f?'?  ^fl"'''^}^^  «f  the  witness,  that  ho  believ  s 
that  his  aus^yer  would  tend  to  criminate  him,  will  not  be  sutnciout 
to  protoct  him  from  answering,  unless  tho  Judge  is  satisfied  S 
all  tho  circumstances  that  the  an.  ver  would  tend  to  cr  m  "ate  S 
witness  (/)  It  makes  no  differon.  >  .s  to  the  right  of  tho  witness  to 
protection,  that  he  has  answered  in  part,  as  he  is  entitlelto  c  ui  n 
the  privilege  at  any  stage  of  his  examination  (/).  The  refusal  o  a 
witness  to  answer  a  question  which  he  is  no  bound  to  anst? 
ought  not,  legally,  to  have  any  effect  with  tho  mvy(a) 

A  party  to  a  suit  may  bo  put  into  tho  box  by  his  opponent  an.l 
sworn,   although    tho  counsel  for    such   party  objects  th  it  Tl 
questions  intonded  to  bo  put  to  him  will  cri£inai  him  r^nd  ttt  1 

oij e&s  (r).'™'  '^""^  '•  ''  ''  '"'  ^^'  ^'''y  ^'^''^'  '^  ^^^^^^^ 


(z)  Haiku  V.  CoKsens,  2  M.  &  Rob. 
238  ;  3  Ituss.  by  Prentice,  559. 

('0  Calea  v.  Mardacre,  3  Taunt. 
42 1.  See  as  to  witnesses  before  elec 
tion  judges,  &c.,  2G&27  V.  c.  29,  s.  7; 
as  to  the  effect  of  a  pardon,  see  It.  v. 
Jloyes,  I  B.  &  S.  311 ;  and  see  cases 
cited  ante,  p.  .522. 

(4)  See  The  Queen's  case,  2  B.  &  B. 
311:  Ji.  V.  U'liUon,  2  Stark.  149;  3 
Kusa.  on  Crimes,  by  Prentice,  573. 
The  privilege  is  that  of  the  witness 
alone.  11.  v.  Kinglake,  22  L.  T.  335 : 
18W.  R.  805. 

{c)  See  It.  v.  Wobtmt,  10  East, 
395.  ' 

{il)  Mai/  V.  Haivkins,  24  L.  J.,  Ex. 
309;  11  Ex.  210  :  Chester  v.  Wortleu, 
25L.  J..C.  P.  117.  "' 

(e)  It.  V.  Garbett,  2  C.  &  K.  474. 
See  Fisher  v.  linnalds,  12  C.  B.  762 ; 
22  L.  J.,  C.  P.  62  :  Oaborn  v.  London 


fQs'*^'^t^'*^-o^'i-'*0;10Exch. 

C.  B    N.  S.  3;  30  L.  J.,  C.  P.  321. 

(C.  A.),  20  Ch.  D.  294  :  51  L.  J  Ch 
/oG;4GL.T.508;  30  W.  1{.  051.  ' 
7?^^  ^^■Y-'f^itson,  2  Stark.  157; 
JCone  V.  Blakemore,  Ry.  &  J[  X  p 
3S3-  Ztoj/dv.  rassiiigham,  10  Vc3.'59.' 
(/<;  Boyle  V.   Wiseman,  24  L   J 

^""■/^'h    r^""-  6iT-    Osbornv. 
London  Dock  Co     supra:   and  see 

117:  Bartlett  v. Lewis,  31  L.  J  C  P 
230:  Bickford  v.  irlrcy,  L  'l{  1 
Ex  354;  35L.  J.,  Ex.  202:  McfXh 
V.  Mayor  of  Liverpool,  L.  R.,  3  Ex 
279;37r.J  Es.fe2V&,Ltf,v; 
Om«,^<,<,rf   L.R    4C.P.70;38L. 

L.  R.,  4  C.  P.  184;  38  L.  J.,  C.  P.  14g! 


lar  oxprosaiona  in 
:aminiug  u  powon 
1  him  by  roaJing 
;ion  spoken  to  by 

)  answer  to  which 
or  to  a  criminal 
y  bo  put  (6),     J5y 
io  to  answor  any 
iworing  of  which 
t'ire  of  ani/  natart 
ground  that  tho 
,c  establish,  that 
uit,  either  at  tho 
It  seems  a  wit- 
?fl,  the  answer  to 
ottate  (d).    If  a 
ground  that  hia 
ipears  to  be  roa- 
I  not  compoUablo 
,  that  ho  bt'Iiuvcff 
not  be  sulficient 
is  satisfied  from 
to  criminate  tho 
of  tho  witness  to 
entitled  to  chiiin 
The  refusal  of  a 
ound  to  answer 

18  opponent  and 
bjects  that  tho 
lim,  and  that  ho 
tii  to  make  such 


Ex.140;  lOExch. 
OL.J.,Q.B.301; 

p.  Fernamlez,  10 
L.  J.,  0.  P.  321. 
(Is,  In  re  Jifi/m/ds 
:94  :  51  L.  J'.,  Ch. 

30  \V.  K.  C5I. 
II,   2  Stiirk.  1,')7; 
Ey.  &  M.,  X.  p. 
iff'iam,  lUVus.  59. 
soman,  24  L.  J., 

647:  Osborn  v. 
supra:   and  spo 

25  L.  J.,  C.  P. 
na,  3IL.J.,  C.P. 
^\lrcy,  L.  K.,  1 
c.  202 :  McFadzen 
ool,  L.R.,  3  Ex. 
193 :  Edmunds  v. 
i  0.  P.  70 ;  38  L. 
sboisnet  v.  Tobin, 

J  L.  J.,  C.P.  ho! 


641 

Chap.  LXV. 

(iiiestioim 
iiniiiNtcliing  Ills 
charactoi'. 

Cfoneral  ovi- 
(Icuco  of  bad 
character. 

Proof  of 
previous  con- 
viction of  a 
witness  may 
bo  given. 


Cross-examination  of  Witnesses, 

All  other  questions,  for  tho  purpose  of  impeaching  a  witness's 
character,  must  bo  unswcr(id(i). 

If  general  evidoiico  bo  given  of  tho  bad  character  of  a  witness, 
the  opposite  party  may  cross-cxamino  tho  witnesses  ns  to  tlie 
grounds  of  their  opinions,  if  ho  think  it  piudt'iit  ti)  do  so ;  or  lie 
niay  call  witnesses  to  speak  to  tho  general  good  conduct  of  tho 
witness. 

By  tho  Com.  L((w  Prnc.  Act,  1854,  s.  25  (/>•),  "A  witness  in  any 
cause  may  be  questioned  as  to  whether  lie  luis  been  convicted  of 
any  felony  or  misc'omeanor(/),  and,  iqion  being  so  (lucstioned,  if  ho 
cither  denies  tho  fact,  or  refuses  to  answer,  it  Hhall  bo  lawful  for 
tho  opposite  party  to  prove  such  convi  'on;  and  a  ccrtificato  con- 
taining the  substance  and  effect  only  (ih  itting  tho  formal  part)  of 
the  indictment  and  conviction  for  such  olfonco,  purporting  to  bo 
bii'ned  by  the  clerk  of  tho  Court,  or  other  othcor  having  tho  custody 
of  the  records  of  tho  Court  where  tho  otYender  was  convicted,  or  by 
tho  deputy  of  such  clerk  or  oflicer  (for  which  certificate  a  fee  of  livo 
shillings  and  no  moro  shall  be  demanded  or  taken),  shall,  upon 
proof  of  the  identity  of  the  person,  bo  sullicieiit  evic'enco  of  the  said 
conviction,  without  proof  of  tho  signature  or  ollicial  character  of 
tho  person  appearing  to  have  signed  the  same"  (i/i). 

As  to  each  of  several  defendants,  where  they  defend  separately 
at  the  trial,  being  entitled  to  cross-examine  the  plaintiff's  witnesses, 
sfc  iuite,  p.  (334. 

12.  Ee-exnmination.']~li  any  now  fact  arise  out  of  the  cross-  12.  Ro-exami- 
examination,  the  witness  may  bo  re-examined  as  to  it  by  the  nation, 
counsel  for  the  party  on  whoso  behalf  ho  iias  been  examined.     In 

the  same  manner  ho  may  be  re-examined,  when  necessary,  in 
order  to  explain  any  part  of  his  cross-examination  (n). 

A  witness  of  tho  plaintiff  stated,  on  cross-examination,  facts 
which  were  not  strictly  evidence,  but  might  prejudice  tho  plain- 
tiff ;  it  was  held  that,  unless  defendant  applied  to  strike  them  out 
of  the  Judge's  notes,  plaintiff  was  entitled  to  re-examine  upon 
them  (o). 

13.  Becalling    Witness.l— It  is  in  the  discretion  of  the  Judge  13.  Recalling 
whether  ho  will  permit  a  witness  to  be  recalled,  and  it  is  not  witnesses, 
necessary  that  tho  opposite  side  should  consent  (jp).     Tho  Court 


Where  several 
defendants. 


(i)  See  CundeH  v.  Pratt,  1  Moo.  & 
M.  108.  See  3  Russ.  on  Crimea,  by 
Prentice,  591. 

[k)  See  28  &  29  V.  c.  18,  s.  6,  a 
similar  clause,  and  sect.  1,  ante,  p. 
636,  n.  («). 

(0  SeeJIenman  v.  Lester,  31  L.  J., 
0.  P.  366. 

(m)  Before  this  enactment,  if  a 
witness  was  examined  as  to  an  offence 
imputed  to  him,  and  denied  it,  snch 
denial  was  conclusive,  and  witnesses 
eould  not  aiterwarda  be  called,  or 
other  evidence  given  to  contradict  him, 
unless  the  same  were  evidence  in  the 
case.    E.  v.  Watson,  2  Stark.  149  et 

C.A.P.— VOL.  I. 


scq. :  IFnyris  v.  Tippett,  2  Camp. 
C37  :  llenman  v.  Lester,  31  L.  J., 
C.  P.  30.. 

{ti)  See  as  to  the  re-exaniiuatiou 
of  a  witness,  3  Russ.  on  Crimes,  by 
Prentice:  The  Queen's  case,  2  D.  &  B. 
297,  per  Abbott,  C.  J.:  I'rince  v.  Samo, 
7  A.  &  E.  627. 

(o)  Bleivett  v.  Tregoning,  3  A.  & 
E.  554. 

{p)  Adams  v.  Banhart,  1  C.  M.  & 
R.  681 :  Catlin  v.  Barker,  5  C.  B. 
201  ;  17  L.  .T.,  C.  P.  62 :  Skedden  v. 
Att.-Gen.,  22  L.  T.  631,  H.  L. : 
Budd  V.  Davison,  29  W.  R.  192, 
V.-C.  B. 

T  I 


642 


Part  VII. 


ii         ;i 


Further 
ovidonco. 


14.  Arffumcuts 
on  objections 
taken  (luring 
tho  trial. 
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!^,! 


I!l 


15.  Tho  dc 
fence. 


J' 


;  ; 


The  Trial. 

will  not  intorforo  with  tho  JiuIro'h  dificrotion,  unlosa  it  bo  vory 
clour  tluit  ho  wns  wronp((>).  Tho  Jmlgo  will  in  pcnoral  allow 
couusi'l,  iit'tor  ho  haw  doHoa  his  case,  to  recall  a  wituesn  for  tho 
pur}  )so  of  obviating  objections  which  arc  boeido  tho  juatico  of  tho 
cas'j  and  little  moiO  than  more  matter  of  fonn  (r).  Hut,  in  gononil, 
coxinaol  will  not  bo  allowed  to  recall  a  witneha  after  tho  cuso  i:j 
cloHod,  to  roniody  a  defect  in  substanco,  unless  it  has  arisen  from 
inadvertence  on  his  part  (s). 

Tho  Judge  may  at  any  stage  of  tho  trial,  for  his  own  satisf action, 
allow  further  ovidouco  tc  bo  called  by  either  party  (t). 

14.  Arguments  of  Conuael,  and  liight  to  reply  on  Objections  tahn 
durimj  the  Trial.'] — When  points  of  law  arise  hicidontully  duiiiij; 
tho  trial,  tho  counsel  on  both  sides  are  heard  by  tho  Court,  and  thu 
loadiuf?  counsel  of  tho  party  making  tho  objections  or  subniittiii;,' 
tho  point  replies.     If  uofondant's  counsel  take  an  objection,  and 

Slaintift's  counsel  answer  it,  and,  in  replying  on  the  objection, 
efondaut's  counsel  cito  a  case,  plaintiff's  counsel  will  bo  allowed 
to  observe  on  the  case  so  cited  («).  And  when  defendant  relies 
upon  an  objection  in  law,  and  calls  evidence  to  support  it,  pluintilfti 
counsel  having  answered  tho  objection,  defendant  is  entitled  to  bo 
heard  on  tho  law  in  reply  {x).  On  a  question  as  to  which  party 
has  tho  right  to  begin,  ono  counsel  only,  in  general,  is  heard  on 
each  side  (//].  Tho  objection  of  a  witness  to  a  question  which  ho 
considers  himself  not  bound  to  answer  is  not  a  point  on  whieh 
counsel  aro  heard  (2).  And  a  witness  has  no  right  to  have  tho 
question  of  his  liability  to  produce  a  document  argued  by  counsel 
retained  for  that  purjioso  («).  Whore  a  party  conducts  his  case  in 
person,  it  is  questionable  how  far  counsel  can  bo  hoard  for  him  ou 
a  point  of  law  (/*). 

All  preliminary  questions  of  fact  on  which  tho  admissibility  of 
evidence  depends  aro  to  bo  decided  by  tho  Judgo  and  not  by  tho 
3ury(c). 

16.  The  Defence.'] — When  counsel  for  tho  party  who  opened  tho 
case  has  gono  through  his  evidence  and  exammed  all  his  witnosscH, 
ho  asks  tho  counsel  on  tho  opposite  side  whether  he  will  call  any 
witnesses  or  put  in  any  evidence.  If  the  latter  says  ho  will  not,  tho 
counsel  who  began  sums  up  his  evidence  {d),  and  tho  other  counsel 


11): 


(o)  Middleton  v,  Barned,  4  Ex.  241 ; 
18  L.  J.,  Ex.  433:  Shedden  v.  Atl.- 
(?««.,  22  L.T.C31,H.L. 

>•)  Aldred  v.  JIa/'iwell,  1  Stark. 
Giles  V.  I'owel',  2  C.  &  P.  259  : 
SoiMi/  V.  Pickford,  2  M.  &  P.  545. 
■  ■   Giles  V.  Fowell,  2  C.  &  P.  259. 
Budd  V.  Davison,  29  W.  E.  192, 

v.:c.  B. 

(«)  Fairlie  v.  Benton,  3  C.  &  P. 
103.  And  seo  Fower  v.  Barham,  7 
C.  &  P.  356 ;  4  A.  &  E.  473.  In 
practice  it  is  not  usual  for  more  than 
two  counsel  on  each  s'ido  to  address 
the  Court  on  a  question  of  law  arising 
during  the  trial. 


(x)  Arden  v.  Tucker,  1 M.  &  Kob. 
192. 

(?/)  Eawlins  v.  Lesborough,  2  M. 
&  Rob.  70.  Seo  Bastard  v.  Umilk, 
Id.  132. 

(z)  R.  V.  Adcy,  1  M.  &  Eob.  94. 

irtj  Ante,  p.  066. 

(bS  Shuttleworth  v.  Nichohon,  I 
M.  a  Eob.  254  :  Moscati  or  Moscatii 
V.  Zatvson,  1  H.  &  W.  572;  7  Car.  & 
P.  22;  IM.  &Eob.  454. 

(c)  Bennison  v.  Jervison,  12  Jur. 
48o,  Ex.:  Boi/le  v.  Wiseman,  11 
Exch.  3G0  •  24  Ii.  -J..  Ex.  284:  Stowe. 
V.  Qucrne'r,  L.  E.,'  5  Ex.  i56;  39 
L.  J.,  Ex.  60. 

(rf)  See  post,  p.  644. 


rl 


The  Defence. 


043 


V.  Tucker,  1  M.  &  Rob. 


thon  makos  his  spooch  to  tho  j  ury.  But  if  ho  Rays  that  ho  •will  CnkV.  LXV. 
call  witnesses,  &c.,  ho  addrosHon  tho  jury  and  thon  calls  his 
witnesses.  After  which  ho  sums  up  his  ovidonco,  and  tho  counsol 
who  began  has  tho  general  reply  (e).  Tho  witnesses  for  tho  de- 
fence uro  examined  and  cross-exaniined  in  tho  manner  already  men- 
tioned. Counsel  had  iio  right,  where  formerly  a  deftnco  was  demurred 
to,  to  alludo  to  tho  statements  in  it  in  his  address  to  tho  jury  (/). 
But  where  judgment  had  boon  given  for  plaintiff  on  a  demurrer 
to  one  of  defendant's  pleas,  and  the  award  as  to  tho  jury  process 
was  as  well  to  try  tho  iMtsuo  in  fact  as  to  assess  the  damages 
on  tho  issue  in  law,  it  was  hold  that,  on  tho  trial,  defendant's 
counsel  in  addressing  the  jury  had  a  right  to  refer  to  tho  allega- 
tions contained  in  tho  plea  demurred  to,  and  to  comment  upon 
them  (,'/). 

As  to  when  tho  counsel  of  each  of  several  defendants  have  a  whero  thoro 
right  to  address  tho  jury  and  cross-examine  plaintiff's  witnesses,  arc  rcvoiuI  de- 
lee  (uitc,  p.  0^4.     It  is  in  tho  discretion  of  the  Judge  at  tho  trial  in  fenJants. 
what  order  tho  counsel  for  different  defendants,  having  different 
interests,  shall  cross-examine,  and  address  tho  jury(/t).     On  tho 
trial  of  an  issue  directed  by  the  Court  of  Chancery,  to  try  whether 
plauitifV  was  next  of  kin  to  J.  S.  (with  tho  usual  order  for  indorsing 
any  special  matter  on  tho  record),  ono  defendant,  A.  B.,  claimed  to 
bo  as  nearly  related  to  J.  S.  as  plaintiff  was ;  the  other  defendant, 
C.  D.,  set  up  a  claim  inconsistent  with  tho  cases  both  of  plaintiff 
and  A.  B. :  it  was  held,  that,  at  the  close  of  plaintiff's  case,  C.  J), 
should  not  only  open,  but  prove  his  case,  and  that  then  A.  B.  should 
do  the  like,  tho  plaintiff  having  the  general  reply  on  both  (/). 

It  is  discretionary  in  the  Judge  to  direct  a  verdict  for  ono  or  more  Acquittal  of 
of  several  defendants  in  an  action  for  a  tort  at  the  end  of  tho  ou?  of  several 
plaintift'i  case,  and  that  discretion  is  regulated,  not  merely  by  tho  "eicuctuuts. 
fact  that  t-t  the  close  of  plaintiff's  case  no  evidence  appears  to 
afJect  them,  but  by  tho  probabilities  whether  any  such  will  arise 
before  tho  whole  evidence  in  tho  case  closes  {k). 


16.  Calling  Witnesses  to  disprove  Defence.']— As  we  have  seen,  aide, 
p.  631,  the  plaintiff  may  in  tho  first  instance  prove  only  a  prima 
facie  case.  Where  ho  does  so,  he  may,  as  a  general  rule,  call  wit- 
nesses to  disprove  tho  defence  attempted  to  be  made  out  by  defen- 
dant's witnesses.  "Where  there  are  cross  demands  between  plaintiff 
and  defendant,  tho  plaintiff  D^ed  not,  in  the  first  instance,  provo 
the  whole  of  his  account,  but  ne*..'  only  prove  the  balance  which  he 
claims :  and  if  defendant  proves  his  set-off  to  a  larger  amount, 

Slaintiff  may  then  prove  other  parts  of  his  account  so  as  to  overtop 
efendant's  set-off  {I).    The  plaintiff,  in  an  action  for  a  tort,  gave 


IG.  Ciilliiig 
witnesses  to 
(liapi'ovo  de- 
fence. 


(e)  See  C.  L.  P.  Act,  1854,  s.  18. 
And  see  post,  p.  G44. 

(/)  Iiiaram  V.  Zawson,  9  Car.  &  P. 
326. 

(o)  Gregory  v.  Duke  of  Brunswick, 
10.  &K.24. 

(A)  Fletchers.  Crosbie,2'il.  &  Rob. 
417.  See  E.  v.  Barber,  1  0.  &  K. 
434. 

►  (i)  rhillips  V.  Willetts,  2  M.  & 
Rob.  319, 


(/,)  SoiccU  V.  Champion,  6  A.  &  E. 
415  ;  2  N.  &  P.  627  :  White  v.  Hill, 
2  D.  &  L.  537 :  Wakcman  v.  Lindsey, 
15  Jur.  79,  Q.  B.  As  to  striking  out 
the  name  of  a  defendant  improperly 
joined,  see  post,  Ch.  LXXXVIII. 

(/)  Williams  v.  Davis,  1  Dowl. 
647;  1  Cr.  &  M.  464.  But  see  Browne 
V.  Murray,  E.  &  M.  iu-r ;  Sefs  v. 
Smith,  2  Stark.  31. 
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The  Trial. 

__  as  confirmatory  evidonce  of  defendant  having  committed  a  tort  com- 
mitted at  Layton,  proof  that  ho  was  seen  near  the  spot  at  tlie  time 
in  question ;  and  defendant  called  witnesses  who  swore  that  defen- 
dant wks  at  Richmond  at  the  time;  plaintiff  was  allowed  to  trivo 
in  reply  additional  evidence  of  defendant  being  at  Lavton    such 
evidence  being  in  direct  contradiction  of  the  now  fact  of  defendant 
being  at  Richmond  (r«).     On  the  trial  of  an  action  of  debt  for  So 
treble  value  of  prodial  tithes,   plaintiff  had  proved  defendant's 
occupatlou  of  the  land,  the  subtraction  of  the  titL.  its  single  value 
and  that  titho  had  been  previously  paid  in  respect  of  land  encroached 
from  tho  same  common:  defendant  called  witnesses  to  prove  ex- 
emption from  tithe,  by  reason  of  tho  barrenness  of  tho  land :  it  was 
held  that  although,  in  re-examination  of  a  witness  for  plaintiff  a 

S  nT.^^'^i  Y^""  '''•T'^ ""'  •*"  *^°,  ^^'^'^'^y  °f  ^^^  I'^'i'l-  plaintiff  was 
entitled  to  adduce  evidence  in  reply  to  disprove  the  defence  (//).    I,, 
ejectment  before  tho  Com.  Law  Proc.  Ad,  1852.  to  recover  garde 
ground.  It  was  proved  by  plaintiff  that  defendant  had  been  itt  into 

plaintiff ;  defendant's  case  was,  that  M.  had  rented  a  part  of  his 
garden  of  the  lessor  of  plaintiff,  and  that  that  had  been  given  up  and 
that  defentlant  had  the  residue  of  the  garden,  which  was  now  u 
dispute,  devised  to  him  by  his  father's  will,  in  the  year  1791  •  the 
essor  of  P  amtiff  was  allowed  to  give  evidence  in  reply,  to 'show 
that  from  U94.  the  lessor  of  plaintiff  and  his  father  received  S 
for  the  piece  ot  ground  in  question  (o).     It  is  in  the  discretion  of 

m,iw"ff  tf'T-  ^-""''^  -f""^  P^^^"*'^  *°  eive  evidence  in 
leplj  (;,).  Such  discretion,  it  seems,  may  be  reviewed  bv  the 
Court  [,i)  The  plaintiff  cannot  call  evidence  in  reply  for  the  mere 
purpose  of  confirming  the  prima  facie  case  made  out  by  him  in  the 
first  instance  (r).  A  witness  may  be  called  in  reply  to  contrad  ct  a 
s  atemmit  alleged  by  defendant's  witnesses  to  have  been  made  in 
plaintiff  s  presence  (s),  or  to  rebut  a  denial  made  by  the  defend,  it 
m  his  evidence  in  chief  (0-  As  to  counsel's  right  to  address  the 
]urj  after  evidence  has  been  given  in  reply,  see  infra. 

r,  ^l-  ^ff  ""ffl  SummiDfi  up  Evidence—The  Rq,7„.l—By  JR.  of  S  C 
Orel.  XXX  VI.  r.  36.  "  Upon  o  trial  with  a  jury  the  addre  sas  to  the 
jury  shall  be  regulated  as  follows:  Tho  party  who  begins  or  his 
counsel  shall  be  allowed  at  the  close  of  his  case,  if  his  oppom 
does  not  announce  any  intention  to  adduce  evidence,  to  address  tlie 
jury  a  second  time  for  the  purpose  of  summing  up  tho  evidence! 
and  the  opposite  party,  or  his  counsel,  shall  bo  allowed  to  open  his 
case,  and  also  to  sum  up  tho  evidence,  if  any;  and  the  rl-ht  to 
reply  shall  be  the  same  as  heretofore."  ° 

Where  the  Judge  decides  that  there  is  no  evidence  for  the  jury  in 


(m)  Briggs  v.  Aynsworth,  2  M.  & 
Bob.  1G8.  per  Benman,  C.  J. 

(n)  Greswolde  v.  Kemp,  Car.  &  M. 
635. 

(o)  Doe  d.  Sturt  v.  Mobbs,  Car.  & 

(p)  Wright  v.   Wilcox,  9  C.   B. 
C50  ;  19  L.  J.,  C.  P.  333. 
il)  See  Wright  v.  inieor,  supra. 


(r)  Jacobs  v.  Tavhton,  11  Q.  B. 
421 ;  17  L.  J,.  Q.  B.  194.  SeeJJanh 
y.  To:er,  13  Jur.  959:  Ji.  v.  Uilditch, 
5  C.  &  P.  299. 

(*)  Cope  V.  Thames  Haven  Bock 
Cn...,  2  C.  &  K.  7/58  :  .Tacnhr,  v,  Tirle- 
toii,  aupra. 

(0  Rogers  v.  Mauley,  42  L.  T.  585. 
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support  of  plaintiff's  case,  his  counsel  has  no  right  to  sum  up  tho    Chap.  LXV. 
evidence  adduced  (m).     A  counsel  who  has  ann  ^unced  his  inten- 
tion  not  to  adduce  evidence,  in  consequence  of  which  the  party  who 
began  sums  up  his  case,  cannot  bo  permitted  afterwards  to  alter  his 
mind  and  adduce  evidence  (a;). 

If  the  counsel  for  tho  defence  have  examined  any  witnesses,  or  The  reply, 
adduced  any  evidence  in  support  of  it,  tho  opposite  party  is  entitled 
to  the  reply,  as  of  right ;  otherwise  not,  unless  when  the  Queen  is  a 
party,  and  the  privilege  of  replying  is  claimed  by  the  Attorney- 
General  in  right  of  his  office  (//).  But  where  counsel  for  defendant 
opens  facts  to  the  jury  as  to  which  he  calls  no  witnesses,  it  is  in  the 
discretion  of  tho  Judge  to  permit  plaintiff's  counsel  to  reply  [z]. 
Where  defendant  proves  a  payment  to  plaintilf,  by  showing  the 
particulars  of  demand  delivered  under  a  Judge's  order,  in  which 
plaintilf  has  credited  defendant,  this  is  the  evidence  of  defendant, 
and  entitles  plaintiff  to  a  reply  («).  If  certain  parts  of  a  book  are 
used  to  refresh  the  memory  of  a  witness  for  plaintiff,  and  defen- 
dant's counsel,  in  his  address  to  the  jury,  observes  upon  tho  general 
state  of  the  book,  and  refers  to  other  parts  of  it,  such  observations 
do  not  give  plaintiff's  counsel  the  right  of  reply  {b).  And  if  a 
document  is  called  for,  after  notice  to  produce  by  tho  plaintiff,  tho 
defendant  by  producing  during  the  pluintilf 'h  case  evidence  to  show 
that  the  document  is  lawfully  out  of  his  (the  defendant's)  possession, 
does  not  give  plaintiff's  counsel  a  reply  to  the  jury  (c). 

As  we  have  seen,  aide,  p.  643,  evidence  may  in  some  cases  be 
given  in  answer  to  defendant's  case.  When  evidence  is  so  given 
defendant's  counsel  does  not  sum  up  his  evidence  at  tho  close  of 
the  case ;  but  waits  until  plaintiff  has  given  his  additional  evi- 
dence, and  then  addresses  tho  jury,  summing  up  his  own  evidence, 
and  replying  on  plaintiff's  additional  evidence  (d ) ;  after  which 
plaintiff's  counsel  replies  on  the  whole  case. 

The  reply  closes  the  case  on  both  sides. 

18.  The  Summiw/  up  hij  the  /(((/^e.]— When  tho  case  is  closed  on  18.  The  sum- 
both  sides,  if  plaintiff  do  not  elect,  or  have  not  previously  elected,  j^JJ|q"P  ^^^^ 
to  bo  nonsuit,  tho  Judge  sums  up  the  evidence  (as  it  is  termed) ; 
that  is,  ho  states  to  tho  jury  the  matters  really  in  dispute  between 
tho  parties,  calls  their  attention  to  such  parts  of  the  evidence  as  ho 
thinks  proper,  and  makes  his  remarks  on  it  when  necessary ;  ho 
may,  if  ho  think  it  necessary,  tell  the  jury  tho  impression  the  evi- 
dence has  left  upon  his  mind  (e).  If  any  question  of  law  bo  mixed 
up  with  tho  questions  of  fact,  he  states  to  them  tho  principles  of 


(u)  Hodges  v.  Ancruni,  11  Ex.  214 ; 
24  L.  J.,  Ex.  257,  J'latt,  B.,  diss. 

(.i)  D(i>l)yv.  Oiiselci/,  1  H.  4c  N.  1. 

( v)  li-  V.  EarloJ'Abinqdou,  Peakc, 
N.  v.  C.  236 ;  1  Esp.  220 :  It.  v. 
Marsden,  1  M.  &  M.  439:  Jt.  v.  Jk//, 
1  Id.  440.  See  Howe  v.  llrcnfon,  3 
M.  &  R.  304  ;  8  B.  &  C.  737. 

(z)  Crerar  v.  ISodo,  1  M.  &  M.  85. 
See  R.  -V.  liigmld,  4  D.  &  K.  70;  R. 
V.  llorne,  20'llow.  St.  Tr.  7C3 :  Kahh 
V.  Broivne,  2  C.  &  K.  219.  Sec  Faith 
V.  M'Iniyrc,  7  C.  &  P.  44. 


(a)  Ityincr  v.  Cook,  1  M.  &  M. 
86,  n. 

(A)  ridlen  V.  White,  3  C.  &  P.  434. 

((•)  JLurveil  v.  Mitehell,  2  M.  & 
Eob.  360,  per  rarkc,  B. 

((/)  Sec  Old.  XXXVI.,  ante,  p. 
644  ;  Stark.  Ev.  38 1  :  Mengoe  v. 
Simnwus,  M.  &  M.  121  ;  3  C.  &  P. 
76  ;  Doe  d.  Goske  v.  Goslee,  9  (!.  & 
P.  46:  Rose.  174:  Fuvze  v.  Asker, 
3  C.  &  K.  73.  ^     ^^ 

((■)  Davidson  v.  Stanley,  3  So.  N. 
B.  49. 
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asiistanco  to  fho  jury,  the  Jud»o  in  E  If,-.     ?    "  "^S^'J'  ""  »n 
part  ol  H  ie  may  tUik  unnoi^v     Wh^S"""'  '?"  ■"»"  «■"? 

and  complete  direct  on  to  the  iurv  unon  f^n  w  '  a  P™P°^ 
evidence  applicable  to  such  issues  (5^^  '  ^'''^  ^'  *°  *^« 

it.and  the  evidLce.  ovZ^ZZ^'L^^t^S ^T^Xlt'lT 
trial  has  power  to  make  such  amendments  in  thr.  i«L-  ^  ""^  ^^° 
be  necessary  for  the  purpose  of  deterSing  ?ho  reS  atn^^  r  "^'^ 

:mS=.  '^ra^im^StniV{^^^^^^ 
se^ll%:iir '"  ^'^  "^-endments  at  the  trial  will  be  allowed, 

stituting  other  personsSead  of  ^dSf 'ind  t V"  V  ^""^I 
being  given  in  favour  of  or  against  one  or  mArSl    *^J^,'^?nl;^^1t 


Reservation  of 
point  or  case. 


Right  to  ver- 
dict of  jury. 

19.  Ameiid- 
nients  at  the 
trial. 


M.  &  W.  105: J5«y/w  v.  jfatvrence, 

Fanton  v.  JFilltama,  2  Q.  B.  1G9 
{g)K%lmore  v.  Abdoolah,  27  L.  J., 

W  Jud.  Act,  1873,  s.  46,  ante,  p.  17. 

(t)  Jud.Act,1875,8.22,antep.l7; 
and  see  App.  Jur.  Act,  1876,  s.  17 
ante,  p.  16,  n.  (o).  '  ' 

^^(Jc)  Cargill  v.  Bower,  47  L.  J.,  Ch. 


mw*-  " 

"F 

^^  i' 

, 

^^^K  ■  ' 

f  ! 

^^BB^  \ 

ii   (.  i  1 

(^)  See  the  previous  ennrtments. 

...T.   in..i,   s   !cJ.     .V  Luu;  a  misjoinder 
of  defendants  appeared  at  the  trial 
nn  amendment  might  be  made  under 


the  C.  L.  P.  Act,  1852,  bystrikine 
out  the  name  of  a  defendant  impro? 

S  ^"^fi  '^'^'"t  wliom  judg- 
ment ty  default  had  been  si;^no3- 

8;)1 ,  21  L.  J.,  Q.  B.  190  :  Jol,n>.on  v 

rm  ;.  '^'  ^  J"%e  at  the  trial  had 
no  power  under  tlat  Act  to  amend 
the  j)roceedings  by  adding  defon- 
dant^'s  wife  as  a  aefendant  iu  an 
action  where  the  husband  had  been 
sued  alone  for  a  debt  incurred  by  the 
WHO  dum  sola      Garranl  v.  oJbikL 
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20.  Stamping 
documents. 


20.  Stamping  Documents.']— Bj  the  Stamp  Act,  1870  (m),  (33  &  CnAP.  LXV. 
31  V.  c.  97),  s.  16,  "  (1)  Upon  tho  production  of  an  instrument  (?^) 
chargeable  with  any  duty  as  evidence  in  any  Court  of  civil  judica- 
ture in  any  part  of  the  United  Kingdom,  the  officer  whoso  duty  it  is 
to  read  the  instrument  shall  call  the  attention  of  the  Judge  to  any 
omission  or  insufficiency  of  the  stamp  thereon ;  and  if  the  instru- 
ment is  ono  which  may  legally  be  stamped  after  the  execution 
thereof  (o),  it  may,  on  payment  to  the  officer  of  the  amount  of  the 
unpaid  duty,  and  the  penalty  payable  by  law  on  stamping  the 
same  as  aforesaid,  and  of  a  further  sum  of  1?.,  bo  received  m 
evidence,  saving  all  just  exceptions  on  other  grounds. 

(2)  The  officer  receiving  the  said  duty  and  penalty  shall  give  a 
receipt  for  the  same  and  make  an  entry  in  a  book  kept  for  that 
purpose  of  the  payment  and  of  the  amount  thereof,  and  shall  com- 
municate to  the  commissioners  the  name  or  title  of  tho  cause  or 
proceeding  in  which  and  of  the  party  from  whom  he  received  tho 
said  duty  and  penalty  and  the  date  and  description  of  the  instru- 
ment, and  shall  pay  over  to  the  Eeceiver  General  of  Inland  Eovenue, 
or  to'  such  other  person  as  the  commissioners  may  appoint,  the 
money  received  by  him  for  the  said  duty  and  penalty. 

(31  Upon  production  to  the  commissioners  of  any  instrument  m 
respect  of  which  any  duty  or  penalty  has  been  paid  as  aforesaid, 
toKothor  with  tho  receipt  of  tho  said  officer,  tho  payment  of  such 
dutv  and  penalty  shall  be  denoted  on  such  instrument  accordingly. 

liy  R.  of  S.  C,  Ord.  XXXIX.  r.  8,  "A  new  trial  shall  not  be 


No  new  trial 


granted  by  reason  of  tho  ruling  of  any  Judge  that  tho  stamp  upon  {^l^^S  ^ 
any  document  is  sufficient,  or  that  tho  document  does  not  requiro  a  »"  »      ^^ 
stamp"  ip). 

21.  Adjourning  the  r«aZ.]-By  Ord.  XXXVL  t.  34(7),  "The  ?!.  Adjourn- 
Judge  may.  if  he  think  it  expedient  for  tho  interests  of  justice    mgthetnal. 
postpone  or  adjourn  a  trial  for  such  time  and  to  such  place,  and 
upon  such  terms,  if  any,  as  he  shall  think  fit.;' 

If  anv  point  of  law  requiring  argument  is  involved  m  the  case,  Further  con- 
the  Judge  wiU  often  adjourn  the  argument  of  such  point  for  further  sideration. 
consideration,  so  as  to  avoid  the  delay  and  inconvoiuence  of  a  legal 
argument  at  Nisi  Prius  or  the  assizes  {see  Ord.  XXXVL  r.J'd,  post, 
p  °GJ3).    When  the  case  is  tried  at  the  assizes,  the  further  con- 
sideration may  bo  hold  in  town.    Notice  of  the  day  on  which  tho 


(»()  This  section  is  substantially  the 
same  OS  the  C.  L.  P.  Act,  1854,  ss.  28, 
29,  which  were  repealed  by  "The 
Inland  Revenue  Eepeal  Act,  18(0, 
33&34V.  c.  99. 

(h)  By  s.  2,  ''instrument"  means 
and  includes  every  written  docu- 
ment. 

(o)  By  8.  15,  except  where  express 
provision  to  tho  coutrary  is  made  by 
this  or  any  other  Act,  any  unstamped 
or  insuRiciently  stamped  instrument 
inav  be  atompod  aftoi"  the  execution 
thiiieof,  on  payment  of  the  unpaid 
duty  and  a  penalty  of  10/.,  and,  also, 
by  way  of  further  penalty  whore  the 


unpaid  duty  exceeds  10/.,  of  interest 
on  such  duty  at  the  rate  of  5/.  per 
cent,  per  annum  from  tho  day  upon 
wliicli  tho  iustrument  was  first  exe- 
cuted up  to  the  time  when  such  iu- 
terost  is  equal  iu  amount  to  tho  unpaid 

(p)  iSiordet  v.  Kuczinski,  17  0.  B. 
251;  25  L.  J.,  C.  P.  2:  Kaiser  v. 
Uroiit,  29  L.  J.,  Ex.  20 :  Uciser  v. 
Grout,  a.  G.  5  H.  &  N.  35:  Cori/  v. 
Davis,  14  0.  B.,  N.  S.  370  :  lititti/  v. 
DcittliaU,  L.  11.,  2  0.  P.  488. 

(7)  See  U.  L.  P.  Act,  1854,  s.lO,  tho 
former  enactment  on  this  subjeot. 
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If^^^El^  further  consideration  will  be  taken  is  given  in  the  daily  cause 
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22.  Ordering 
reference  of 
the  action. 


23.  Withdraw- 
ing  a  juror. 
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24.  Improper 
admission,  &o. 
of  evidence. 


22.  Ordering  Reference  of  the  AdionA—lho  Judffe  at  tlin  f  r-  i  v 
power  to  refer  questions  arising  in  an  action  wh^.n  *^^  *™1  has 
veniently  tried  before  the  iurv  snnh  nT  .^ '^''"P°*  ''^'^on- 
prolonged  examination  of  acJoimtsTh;«  ^"'^^tf  ^^^ /"volving  a 
of  at  length  in  post.  Vol  I  P«r  Y  Y/J  ^  ^T^  *'  f/^  ^'^  ^^'^'^^'''J 
between  the  paftiesmay  be  h  or  trS  bilhelZ  and"of1"""T 
fr'^rfSrr.  *'^  '^''^  ^^^  -^-  the^lit^To^be^tf^S:  S 

swo?n,'£l'^;S'3:iS^a^,r^^  ^%  ^'^^  i-T  -0 

usually  donLt  the  re™endSnoffLT,?^  '^^''^^ 

is  doubtful  whether  the  Sfw  Hie  oi  wS^^^  ^?^<^^'°  ^^ 

an  opin  on,  that,  under  the  pecuKiJcumstances  «^^^^^^^ 

action  should  proceed  no  further     TlVA^Tfii         ,     /^*^  F''^°' ^^^o 

consent  of  the  partes  Xavs^nV^  nnn  Y/^l'^''"''^  °*  ""  "™''  En- 
action be  afterSds  pSded  with  f^^^  '"^"'^  i^'  "'o 
gay  the  proceedings.,  aS  uTottri^a  st°onSris"b7o3S'  '^ 
But  if  a  second  action  is  brought  after  the  w;fT,Xnr„i*^-  ^'''• 
and  defendant,  instead  of  applS  to "^  CouTt  W •  '^^  °^  ^  J"'"''- 
allows  the  action  to  proceed  he  cfnnotnt.rV  ^^^  ^'•?''.°^''^^'''"f?^- 
the  withdrawal  of  a  jurar  as  a  defence  rJ^^  W^^  '"''•'^  him«elf"of 
drawn,  each  party  hal  to  pa^ '1  Wn  eS  s  f /^  Who?-:,"^!  ^'^  ^■^"^- 
to  one  plea  was  decided  in  favour  of  Snif  aT  "" ^^^°i"»fr 
took  down  the  cause  for  trfalupon  ?noth5'  -^  '^."^^'^'"'^^ 
withdrawn  by  consent     Coleriihf  J  "3^°'>  ^^^^  a  juror  was 

24.  Improper  Admission,  Ac.  of  Evidence  l—lf  +T,o   t    i       • 

the  Court  upon  a  motion  for  a  new  trial  T  ^I  ?''m'  '''^"™ 
this,  Ch.  LXVIII.  ■  ^^-     ®^s  further  as  tu 


(0  And  see  Ord.  XXXIII. 

(«)  6'iA4s  V.  Eulph,  15  L.  J..  Ex 
7;  1.4  M  &W.804.' The  solicitors 
are  in  the  hands  of  their  counsel 
and  when  hy  the  advice  of  couiiscl 
a  juror  IS  withdrawn,  the  parties  are 
bound  by  it.  See  Moscati  (or  Mos- 
catti)  V.  Laxvson,  1  H.  &  W.  57'>  • 
7  Car.  &P.  32;  I  M.  &Rob.45l:' 
J./wmas  V.  Lewis,  5 Dowl.  395 :  IStratm 

t"  n^'^'^U^  ^^■'  ^  ^-  D-  379 ;  35  L. 
u.,  y,  ij.  13J, 

(a;)  Saunderton  v.  A'fa.'or,  R.  &  M. 
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jC^/)  StodJiard  v.  Johnson,  3  T.  R. 

(:)  Jiurdon  v.  F/oMvr,  7  Dowl.  788 

f.  129  ,  39  L.  J.,  C.  P.  183,  whLre  -i, 
juror  was  withdrawn  and  it  wTsTcf 
to  «je  judge  to  say  what  ought  to  b" 

M  Fvn-ett  y.  YoucUs,  3  B.  &  Ad. 

5H  L  234;  20  W.  E.  680. 
W  See  «?.  '>s  V.  pa*,  9M.  &  W. 
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ohnson,  3  T.  R, 

"er,  7  Dowl.  78G. 
man,  L.  R.,  6  C. 
P.  183,  where  a 
and  it  wjs  loft 
■hat  ought  to  bo 
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25.  Nonsuit. 


25.  Nonmit.y—'BelorQ  the  Judicature  Acts  tho  plaintiff,  when  in  Chap.  LXV. 
tho  course  of  the  trial  he  perceived  that  the  case  was  going  against 
him,  frequently  elected,  as  ho  might  do,  to  bo  nonsuited,  i.e.  he 
declined  further  to  prosecute  his  suit.  In  practice,  when  the  plain- 
tiff so  elected,  he  was  called  in  Court,  and  not  answering  when  so 
called,  he  was  nonsuited.  Upon  judgment  of  nonsuit,  the  plaintiff 
was,  and  still  is,  liable  to  pay  the  dofendant's  costs.  But  there 
was  this  advantage  obtained,  that  ho  could  bring  another  action  for 
the  same  causo  as  that  for  which  ho  had  brought  the  action  in 
which  he  had  been  nonsuited,  which  ho  could  not  do  if  there  had 
been  a  verdict  for  the  defendant.  A  verdict  for  tho  defendant 
would  have  estopped  him  from  bringing  another  action  for  the 
same  causo,  but  a  nonsuit  did  not. 

A  plaintiff  may  still  bo  nonsuited,  but  there  is  now  no  difference 
in  tho  effect  between  a  verdict  for  the  defendant  and  a  nonsuit. 

It  is  optional  with  the  plaintiff  whether  he  will  submit  to  a 
nonsuit  or  not(c).  lie  may  elect  to  bo  nonsuited  at  any  time 
before  the  jury  have  delivered  their  verdict  [d).  The  plaintiff  may 
be  nonsuited  in  an  undefended  causo  (e),  and  in  a  ^uitaHf.  action  (/). 
Where  one  of  two  defendants  allows  judgment  to  go  by  default, 
and  the  other  goes  to  trial,  the  plaintiff  may  bo  nonsuited  ((/).  So, 
after  a  plea  of  tender  {li),  or  after  payment  of  money  into  Court  (/), 
or  where  there  are  issues  in  law  and  in  fact,  and  the  defendant  has 
obtained  judgment  on  the  former,  tho  plaintiff  may  bo  non- 
suited ik).  Before  tho  Judicature  Acts  a  plaintiff  might  be  non- 
suited on  demurrer  (/). 


(fi)  Watkins  V.  Towers,  2  T.  E. 
275—281 :  Minchin  v.  Clement,  1  B. 
&  Aid.  252  :  Corsar  v.  Eecd,  17  Q.  B. 
540;  21L.  J.,Q.  B.  18. 

(d)  Stancliffe  v.  Clarke,  7  Ex.  439  ; 
21  L.  J.,  Ex.  129:  Outhwaite  v. 
Hudson,  7  Ex.  980;  21  L.  J.,  Ex. 
151. 

(c)  Ilalhead  v.  Abrahams,  3 Taunt. 
81.  And  see  Treacher  v.  Hinton,  4 
B.  &  Aid.  413;  IM.  &  R.  261  (a): 
ataiiclife  V.  Clarke,  supra. 

(/)  ^towell  V.  lirown,  1  F.  &  F. 

(a)  Murphy  v.  Donlan  or  Tomlan, 
6  B  &  C.  178 ;  7  D.  &  R.  619  :  Jones 
V.  Gibson,  5  B.  &  C.  768 ;  C  D.  &  R. 
692:  Stuart  v.  Rogers,  7  Dowl.  185: 
but  see  Hannay  v.  Smith,  3  T.  R. 
662  :  IFeller  v.  Goyton,  1  Burr.  358  : 
Harris  v.  Buttcrle'y,  Cowp.  4S5. 

(A)  Anderson  v.  Shaw,  11  Moore, 
44 ;  3  Bing.  290 ;  2  Car.  &  P.  85. 

(i)  Gutteridye  v.  Smith,  2  H.  Bl. 
374:  Schreger  v.  Garden,  11  C.  B. 
851.  And  "see  2  Esp.  482,  n. :  Bur- 
stall  V.  Horner,  7  T.  R.  572  :  JRogers 
V.  McCarthy,  3  Esp.  106  :  Herren  v. 
M^iiniouthshire  Jl.  i'  Canal  Co.,  II 
C  B   855 

\kj  Tiixton  V.  Fopham,  10  East, 


366:  Martin  v.  Stone,  6  Jur.  372, 
B.  C. ;  Saund.  356  b  :  Mann  v.  Love- 
Joy,  R.  &  M.  357 :  Symes  v.  Larby, 
2  Car.  &  P.  358. 

(0  Co.  Lit.  139b:  per  Tindal,  C.  J., 
in  Xesbit  v.  Rishton,  11  A.  &  E.  246. 
See  Lord  HouardKi  case,  1  Sid.  84 : 
Vernon  and  Vernon's  case,  3  Leou. 
28.  Before  the  Jud.  Acts  a  non- 
suit could  be  recorded  only  at  Nisi 
Prius,  and  not  by  tho  Court  in 
banc.  See  Gardener  v.  Huvies,  1 
Wils.  301 :  Hieks  v.  Young,  Bavnes, 
458.  Frequently,  however,  before 
those  Acts,  at  Nisi  Prius,  when  it 
was  doubtful  whether  the  action 
would  lie,  or  the  like,  the  Court 
would  allow  plaintiff  to  take  a  ver- 
dict, with  liberty  to  defendant  to 
enter  a  nonsuit  if  the  Court  above 
should,  upon  application,  be  of  ojji- 
niou  that  the  action  would  not  Ho. 
But,  without  such  leave,  the  Court 
above  had  no  authority  to  order  a 
nonsuit  to  be  entered.  Minchin  v. 
Clement,  1  B.  &  Aid.  252 :  Arch.  Pr. 
12th  ed.  p.  445.  Where  defendant 
had  obtained  a  rule  to  enter  a  uon- 
Buit,  the  C>,urt,  upon  plaintiff  show- 
ing cause  against  it,  would  in  some 
cases  remodel  it,  and  grant  a  new 
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The  Trial. 

Upon  being  nonsuited,  the  plaintiff  is  liable  to  costs  (m).    The 
■  Judgemay  certify  for  the  costs  of  a  special  jury  («). 

If  the  Judge  at  Nisi  Priua  improperly  nonsuit  plaintiff,  the 
tourt,  upon  application,  wiU  set  aside  the  nonsuit,  and  grant  a  now 
trial  («).  But  not  so  where  plaintiff  of  his  own  accord  elected  to  bo 
nonsuited  {p),  unless  he  submitted  to  the  nonsuit  in  deferonco  to  tlio 
T"^?-^i.?  J  ,  Judge,  such  opinion  being  incorrect (</).  Whoro 
plaintitt  had  elected  to  bo  nonsuited  because  the  Judge  directed  the 
jury  to  give  only  nominal  damages,  the  Court  refused  to  grant  a 
new  trial  (r).  Nor  will  the  Court  set  a  nonsuit  aside  on  the  ground 
that  the  case  ought  to  have  been  submitted  to  tho  jury,  unless  this 
were  desired  on  the  part  of  tho  plaintiff  at  the  trial  of  the  cau..o  (s) 
n  set  asido  upon  payment  of  costs,  such  payment  is  a  condition 
precedent  to  tho  sotting  asido  of  the  nonsuit ;  and  until  it  be  made 
the  plaintiff  cannot  proceed  to  another  trial  {«).  See  further  as  to 
setting  asido  a  nonsuit  and  granting  a  new  trial,  post,  Ch.  LX  VIII. 

26.  Verdict  hoiu  given,  .fee.]— Tho  jury,  after  the  Judge  has 
summed  up  tho  evidence,  proceed  to  consider  their  verdict.  After 
tho  evidence  is  given,  and  tho  case  closed  on  both  sides,  the  iurv 
must  bo  kept  together,  without  meat,  drink,  or  fire  (candle-]i"kt 
only  excepted),  until  they  have  delivered  their  verdict,  unless  othor- 
wiso  ordered  by  the  Judge  {u).  Also  they  must  not  be  allowed  to 
speak  with  any  person  whatever  until  they  have  agreed  upon  their 
verchct ;  between  which  time  and  the  time  of  delivering  their  verdict 
they  may  speak  with  the  bailiff  who  keeps  them,  but  with  no  other 
person.  And  before  tho  jury  retire,  tho  bailiff  is  sworn  in  opoa 
Lourt  to  keep  them  thus.  If  they  oat  or  drink  at  their  own  expense 
without  tho  leave  of  the  Judge,  or  at  the  expense  of  either  of  the 
parties,  they  subject  themselves  to  be  fined;  and  if  at  the  expense 
ot  the  party  for  whom  they  afterw  ids  give  their  verdict,  it  also 
avoids  the  verdict  (t;).  Wiiero  two  ot  tho  ju.y,  during  the  progress 
ot  a  trial  which  lasted  two  days,  dined  and  slept  at  tho  house  of 


trial.  See  Wilkins  v.  Bromhcad,  7 
So.  N.  E.  921 :  lliggins  v.  Nicholh, 
7  Dowl.  553  :  Wintvrbotiom  v.  Lord 
Derby,  L.  E.,  2  Ex.  316. 

(«))  Cameron  v.  Reynoldn,  Cowp. 
407 ;  2  B.  &  P.  376 :  Mrila  v.  Her- 
ring,  1  Stir.  300.  In  actions  qui  tarn, 
see  Wilkiuson  v.  Allot,  Cowp.  336. 

(n)  3  &  4  W.  4,  c.  42,  s.  3o. 

(o)  Sadler  v.  Evans,  4  Burr.  1984. 
See  Alexander  v.  Barker,  2  C.  &  J. 
133 :  Elsworthti  v.  Bird,  M'Cl.  69 : 
Mice  V.  Hhute,  5  Burr.  2612 :  Buscall 
v.  Hogg,  3  Wils.  146 :  Backham  v. 
Jestip,  Id.  338.  As  to  granting  a 
new  trial,  see  post,  Ch.  LXVIII. 

(p)  Barnes  v.  Whiteman,  9  Dowl. 
181.  And  see  IltUchinson  v.  Brice, 
6  Burr.  2692:  Austin  v.  Evans,  2 
M.  &  O.  430 :  Simpson  v.  Clayton,  2 
Binff.  N.  C.  467. 

{<r)  Sweet  V.  Lic,  4  Sc.  K.  E.  86 ; 
3  M.  &  G.  452:  Alexander  v.  Barker, 
2  C.  &  J.  133 :  Simpson  v.  Clayton,  2 


Sc.  700.  And  see  Wilkinson  v. 
Whalley,  6  So.  N.  E.  631 ;  5  M.  & 
G.  590;  1  D.  &  L.  9:  Vachcr  v. 
Cocks,  1  B.  &  Ad.  145. 

(r)  Butler  v.  Dorant,  3  Taunt. 
229  ;  Simpson  v.  Clayton,  2  Bing.  N. 

(s)  Kindred  v.  Bagg,  1  Taunt.  10. 
See  Lato  v.  Wilkins,  1  N.  &  P.  697 ' 
Wardy.  3fason,  9  Price,  291. 

(0  Nicholh  V.  Bozon,  13  East,  185. 
.  («)By  33  &  34  V.  c.  77,  s.  23, 
jurors  after  having  been  sworn, 
may,  in  the  discretion  of  the  judge, 
be  allowed  at  any  time  before  giviuo 
their  verdict  tho  use  of  a  fire  wlicu 
out  of  Court,  and  bo  allowed  reason- 
able refreshment,  such  refreslimont 
to  be  procured  at  their  own  expense. 

(v)  See  Everett  v.  Yoiielh,  4  B.  k 
Ad.  681 :  Mounson  v.  West,  1  Leon. 
132  :  Gee  v.  Swann,  9  M.  &  W.  USU, 
per  Parke,  B.  See  Cooksey  v.  Haynes, 
27  li.  J.,  Ex,  371« 
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defendant  on  tho  evening  of  tho  first  day,  and  conscquontly  before    Chap.  LXV. 
tho  summing  up,  it  was  held,  that  this  did  not  avoid  a  verdict 
found  for  defendant  (x).  . 

If  the  iurv  dotermino  their  verdict  by  lots,  the  verdict  may  bo  Cnsting  lots 
sot  aside,  and  the  jurors  fined  (2/),  .  for  their  ver- 

The  jury  either  give  their  verdict  without  quitting  the  jury-box,  ""-'^• 
or  in  cases  of  difficulty,  or  ^here  there  is  a  difference  of  opinion  ;^\;|l;^^^^.|;;g 
among   them,  they  mav  mthdraw  to  a  room  provided  for  _  the  JJXrovi-^ 
purpose,  in  order  to  deliberate  on  their  verdict  (a).     When  the  jury  ^^^^^^  ^^  (.)_ 
withdraw,  they  may  take  witn  them  documents  put  m  evidence  m 
the  cause  (/O-     l^ut  tho  jury  cannot  take  with  them  documents 
which  have  not  been  proved  (c)  ;  and  if  tho  party,  for  whom  the 
verdict  is  afterwards  given,  deliver  such  documents  to  tho  jury 
after  they  have  left  the  box,  it  will  avoid  the  verdict;  but  if 
delivered  by  tho  opposite  party,  or  produced  by  ono  of  tho  jurors 
without  having  received  it  from  the  parties,  it  will  not  {d).    Also, 
if  tho  jury  examine  witnesses  after  they  have  left  the  box,  oven  to 
the  same  points  to  which  the  samo  witnesses  wore  before  examined 
in  Court,  it  will  avoid  the  verdict  (e).     But  they  may  return  into 
Court  to  hear  evidence  as  to  any  matter  of  which  they  are  in 
doubt  (/),  or  to  ask  any  question  of  the  Court  (r/).    And,  after  tho 
jury  have  had  the  case  summed  up  to  them,  and  have  retired,  the 
Judee  will  not  allow  them  to  see  a  treatise  on  the  law  of  the 
subject,  even  with  the  consent  of  the  parties ;  they  should  state 
their  difficulty  to  tho  Judge,  and  receive  his  direction  as  to  tho 

If  the  jury  are  likely  to  bo  absent  any  considerable  time,  another  Calling  on 
cause  win  be  called  on,  and  another  jury  drawn  and  sworn  in  the  auother  cause 
manner  stated  ante,  p.  625;  and  when  the  hrst  jury  return  to  j;|j«'^^^S_ 
deliver  their  verdict,  or  for  any  other  purpose,  the  Court  for  awhile 
suspends  the  proceedings  in  the  second  action.  ,,...>       ,r    v  .     v 

When  the   iurv  return  to   the  bar,   they  are  asked   if  they  Verdict,  when, 
have  agreed  upon  their  verdict   and  whether  they  find  for  the  J^^^^-^^^. 
pluintifl  or  the  defendant fO.    The  foreman  of  the  jury,  m  the  howatmerea. 
nrosence  and  hearing  of  the  remainder  of   the  jurors  (fc),  then 
delivers  the  verdict,  and  it  is  recorded.    Tho  verdict  is  either 
general  or  special :— general,  when  the  jury  find  generally  for  the 
plaintiff  and  state  the  damages,  or  for  the  defendant ;  special. 


(x)  Morris  v.  Vivian,  10  M.  &  W. 
137 ;  2  Dowl.,  N.  S.  235;  11  L.  J., 
Ex.  367 :  E.  v.  Kinnear,  2  B.  &  Aid. 
462;  3  trice,  636:  R.  v.  Fowler,  4 
B.  &Ald.  273;  Co.  Litt.  227. 

(tf)  Fry  V.  Uordy,  T.  Jones,  83 :  E. 
V.  lordtitiwater,  2  Lev.  140 :  Foster 
V.  Hawden,  Id.  206 :  Hale  v.  Cove, 
1  Stra.  642.  As  to  granting  a  new 
trial  in  such  a  case,  see  post,  Ch. 
LXVIII.  Burgess  v.  Langlcy,  1  D. 
&L.  21;  12  L.  J.,  C.  P.  267. 

(s)  When  the  jury  retire  to  con- 
sider their  verdict  tho  solicitors  of 
the  parties  ought  to  remain  in  Court 
to  hear  it  delivered.  Dauntky  v. 
Hyde,  6  Jur.  133,  Ex. 

(a)  See  note  («),  Bupra. 


(b)  Vicary  v.  Farthing,  Cro.  El. 
411 :  11.  V.  jiurdett,  1  L.  Raym.  148 ; 
Co.  Litt.  227  b. 

(c)  2  Eo.  Abr.  686. 

((/)  Graves  v.  Short,  Cro.  El.  616. 

(A  Vicari/  V.  Farthiiiff,  Cro.  El. 
411,  412.  See  iJ.  v.  Fowkr,  4  B.  & 
Aid.  273. 

■  f)  2  Eo.  Abr.  676. 

"o)  2  Hale,  296. 

h)  Burroxvs  v.  Unwin,  3  C.  &  P. 
310. 

(i)  It  is  not  now  the  practice  to 
call  their  names  over.  See,  as  to  this, 
Torboc/c  V.  Lamy,  6  Jur.  318,  Q.  B. 

{k)  See  ii.  V.  Woollcr,  2  Stark. 
Ill :  Cogan  v.  Bbden,  1  Bur.  383 ;  2 
Ld.  Ken.  24. 
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whon  thoy  find  tho  facte  of  the  case  specially,  as  proved  f/)  Thn 
jury  also  sometimes,  instead  of  finding  a  verdict  as  above,  ansto? 
cortam  questions  raised  by  the  pleadings  (m)  and  put  to  thorn  bv  thj 
Judge.  The  verdict  is  also  either  public  or  privy.  A  p  ibl  c 
verdict  IS  that  which  is  given  by  the  jury  in  open  Court,  whilst  t  J 
Uurt  IS  sitting.    A  privy  verdijt  is  given  beiWe  one  of  the  Judges 

fhnf  ?f?v,  T  1"""  r°  ^"V,'*  ^""^  ™«^;  '^"t  it  must  be  observed 
that,  if  the  Judge  adjourn  the  Court  to  his  lodgings,  and  the  iurv 
there  deliver  their  verdic  ,  this  will  be  a  publTc  and  not  a  privy 
verdict  (,0.  A  pnvy  verdict  also  must  bo  confirmed  by  the  jurv  ij 
open  Court  befoi-e  it  can  be  recorded;  before  which  time  the  iu rv 
may  vary  from  it  if  they  think  proper  (o);  but  after  a  verdij  ii 
recorded  no  alteration  however  slight,' can  be  made  in  it  ol 
Also,  before  the  verdict  is  recorded,  a  jury  is  at  liberty  to  varv 
iZM^^  first  offer  of  their  verdict,  and  to  tender  a  newS-er.  ic ? 
and  that  verdict  which  is  recorded  shall  stand  ( p).  It  is  not  often 
that  a  privy  verdict  is  now  delivered.  The  practice  now  is,  if  t] Vo 
jury  are  not  ready  to  deliver  their  verdict  before  the  Judge  leaves 
the  Court,  for  the  jury  to  deliver  their  verdict  in  open  Court,  iu  £ 
presence  of  the  associate  (q).  '  ° 

It  is  said  that  a  jury  may  ground  their  verdict  on  their  own 
knowledge  of  the  facts  of  the  case  (r) ;  but  this  doctrine  appears 
to  bo  ques  lonable.  It  seems  to  bo  contrary  to  those  words  in  the 
jurors'  oa  h,  "and  a  true  verdict  give  uccordinq  to  (he  evkhJr' 
It  a  juror  knows  anything  respecting  the  case,  the  proper  course  to 
pursue  seems  to  be,  for  the  juror  to  state  to  the  Court  that  he  has 
such  knowledge,  and  thereupon  to  be  examined  and cross-examinod 
as  a  witness  (s).  oAaimum 

If  the  jury  find  a  verdict  manifestly  against  evidence,  the  Court 
may  send  them  back  to  reconsider  it,  before  it  is  recorded,  but  n" 
afterwards  (<).      This,  however,  is  very  unusual.     The  Court    r 
Judge  cannot  punish  a  jury  for  their  verdict,  however  erroneous  (>,) 
n  the  verdict  is  against  the  evidence,  a  new  trial  may  be  moved 
for,  as  montioned  post,  Ch.  LXVIII.  "  ^ 

If  the  jury  cannot  agree  upon  their  verdict  they  mav  be  dis- 
charged. Where  there  are  several  distinct  issues  to  be  tried  in  one 
action,  It  IS  competent  to  the  Judge,  in  his  discretion,  and  without 
the  consent  of  t£e  parties,  to  accept  the  verdict  of  the  iurv  upon 
those  issues  on  which  they  are  able  to  agree,  and  discharge  then 
upon  the  others,  without  invalidating  the  trial,  and  judgment  mav 
be  given  on  the  matters  decided.  The  Court  may,  if  necossarv 
Bend  down  the  undecided  issues  for  a  new  trial  (a;).    If  one  of  tfio 


U)  As  to  the  verdict  in  general, 
and  the  difference  between  a  general 
and  special  verdict,  see  Ch.  LXVI. 

(m)  Ellison  v.  Isles,  11  A.  &  E. 
66.5,  per  Paterson,  J. 

(«)  3  BI.  Com.  377  a.  And  see 
Dawson  V.  Hm'ard,  1  Ld.  Eaym.  129. 

(o)  Co.  Litt.  227. 

(p)  Co.  Litt.  227  b :  Napier  v. 
Daniel,  3  Bins.  N.  C.  77;  3  So.  417. 

(?)  Dpe  d.  liiois  V.  liusUr,  5  A.  & 
E.  129.  See  Bentlcy  v.  Fleming,  1 
C.  B.  479. 


(r)  Tnal  per  Pais,  279, 289:  Smith's 
case  1  Vent.  67:  Anon.,  1  Salk.  40.3. 

(.s)  6  Howell's  State  Trials,  1012, 
n. :  Mnnley  y.  Shaw,  Car.  &  M.  301, 
per  Tindal,  C.  J.:  Anon.,  1  Salk. 
405. 

(0.2  Hawk.  0.  47,  s.  11.  Seo 
Aaptcr  V.  Daniel,  3  Bing.  N.  C.  77. 

_('')  l^iishell's  case,  Vaughan,  135  ; 
2  Hale.  315. 


5a 


(*■)  Marsh  v.  Isaacs,  45  L.  J.,  C.  V. 

10, 


Certificate  for  Costs,  &c. 


653 


«,45L.  J.,  C.P. 


jury  happen  to  bo  taken  suddenly  ill,  so  a3  to  Le  incapable  of    Chap.  LXV. 
roinainiug  until  the  verdict  is  agreed  on,  the  Court  may  discharge 
that  j  ury,  and  charge  another  with  the  cause  (?/). 

27.  Certificate  for  Costs,  tfcc.]— In  some  cases  it  is  necessary  or  27.  Certiflcate 
advisable  to  apply  to  the  Judge  at  the  trial  after  the  verdict  for  an  for  coats,  &c. 
order  or  certificate  respecting  the  costs  of  the  action,  as  mentioned 
ill  post,  Clu  LX  VII.  Thus,  if  the  plaintii^  recover  a  sum  loss  than 
20/.  in  an  action  founded  on  contract,  or  loss  than  10/.  in  an  action 
founded  on  tort,  an  application  should  be  made  by  the  plaintiff  to 
the  Judge  at  the  trial  for  a  certilicato  that  thore  was  sulficient 
reason  for  bringing  the  action  in  the  High  Court  of  Justice,  or  for 
an  order  for  costs.     Ste  30  &  31  V.  c.  142,  s.  5,  post,  p.  080. 

Where  the  plaintitf  in  an  action  of  contract  recovers  less  than 
50/.,  see  Ord.  LXV.  r.  12,  post,  p.  08 J. 

If  a  cause  has  been  tried  by  a  special  jury,  and  the  party  who 
obtained  the  order  for  such  jury  succeeds,  he  should  iianediatdy 
after  the  trial  apply  to  the  Judge  who  tried  the  action  for  a  certifi- 
cate that  the  cause  was  one  fit  to  bo  tried  by  a  spcciul  jury,  other- 
wise he  wiU  not  obtain  the  costs  of  it.    0  O.  4,  c.  50,  s.  34,  post, 

'  As  to  the  Judge  on  the  hearing  of  a  cause  directing  that  the  costs  of 
unnecessary  evidence,  &c.  shall  not  be  allowed,  see  post,  p.  705. 

Sometimes,  also,  it  is  necessary  to  apply  for  a  certificate  that  a 
refusal  to  admit  documents  or  facts  was  reasonable.     As  to  this, 

see  ante,  p.  717.  .     ,    .  „  .       - 

Where  the  unsuccessful  party  is  desirous  of  moving  for  a  new 
trial,  it  may  sometimes  be  necessary  for  him  to  apply  to  the  Judge 
to  extend  the  time  for  moving.    See  post,  Clu  LX  VI 11. 

28.  Judgment.']— Hy  Ord.  XXXVI.  r.  39,  "  The  Judge  may,  at  or  28.  Judgment, 
after  a  trial,  direct  that  judgment  be  entered  for  any  or  either  party, 

or  adjourn  the  case  for  further  consideration,  or  leave  any  party  to 
move  for  judgment.  No  judgment  shall  be  entered  after  a  trial 
without  the  order  of  a  Court  or  Judge." 

Under  this  rule  the  Judge  at  or  after  the  trial  may  abstain  from 
ordering  any  judgment  to  be  entered,  and  leave  the  parties  to  move 
for  judgment  under  Ord.  XL.  r.  3  (z).  But  in  this  case  the  Judge 
must  be  asked  to  order  judgment  to  be  entered,  otherwise,  it 
appears,  he  cannot  be  said  to  abstain  from  doing  so  (a). 

29.  Entry  of  Findings,  Certificate,  cfcc.]— By  Ord.  XXXVI.  r.41,  29.  Entry  of 
"Upon  every  trial  at  the  assizes,  or  at  the  sittings  of  the  Queen's  findings,  cer- 
Bench  Division  for  London  and  Middlesex,  where  the  ofiacer  present  tihcate,  &c. 
at  the  trial  is  not  the  officer  by  whom  judgments  ought  to  be 

entered,  the  Associate  or  Master  shall  enter  all  such  findings  of  fact 
as  tho  Judge  may  direct  to  be  entered,  and  the  directions,  if  any,  of 
the  Judge  as  to  judgment,  and  the  certificates,  if  any,  granted  by 
the  Judge,  in  a  book  to  be  kept  for  the  purpose." 
Byr.42,  "If  the  Judge  shall  diiect  that  any  judgment  be  entered 


()A  U.  V.  Edwards,  4  Taunt.  309  ; 
3  Cainp.  207 :  ^.  v.  Scalbert,  2  Leach. 
620. 

(«)  %QQBe)mher  v.  Coley,  51  L.  J., 


Q.  B.  398;  48  L.  T.  533.    See  tho 
rule,  Ord.  XL.  r.  2,  post,  Ch.  LXIX. 
(a)  Davenport  v.  IFard,  47  L.  T. 
348. 
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Part  VII. 


Note  OS  to  time 
of  commtince- 
ment,  &c.  of 
trial. 


Postponing 
execution. 


The  Trial 

■  f*"l?"7  Pi'"^  fj^solutoly'  tlio  cortificato  of  tho  Associate  or  Master 

to  that  offoct  shall  bo  a  sufficient  authority  to  tho  proper  officer  to 

enter  judgment  accordingly.    Tho  cortificato  shall  be  in  tho  Form 

•    ?P,^ppondix  B.,  with  such  variations  as  circum&iancop  mav 

require    (h).  ■> 

Tho  fee  for  tho  certificate  is  1?.,  which  is  paid  by  moans  of  i 
stamp  impressed  or  afflxod  on  tho  certificate;  eee  Orders  in  An. 
pendix,  post,  Vol.  2.  ^ 

This  certificate  is  in  place  of  the  postea,  which  was  an  indorse- 
ment  on  the  Nisi  x  rius  record  of  what  had  been  done  at  tho  trial 
It  should  accord  with  the  finding  of  the  jury  (c).  It  will  be  given 
to  tho  party  substantially  (ci)  succeeding  in  the  action  when  ho  is 
m  a  position  to  sign  judgment. 

If  plaintiff  succeeds  and  rocrvers  damages  as  to  any  part  of  his 
cause  of  action,  he  is  entitled  to  the  certificate,  even  thourh  ho  is 

?!?  ®°i-i^*.*°  ^'"=°''P-  r°-^^'  '^^'1  ^^  such  a  case  ho  is  entitled  to 
the  certificate  j-hough  the  cojts  due  to  tho  defendant  will  excoca 
those  of  the  nlaintift  (e).  An  amendment  may  in  general  be  allowed 
where  there  has  been  any  error,  mistake  or  ambiguity  in  enteriii- 
the  verdict  or  drawing  up  the  certificate  (/} ;  the  amendment  beinf^ 
ordered  o  bo  made  by  the  Judge  who  tried  the  cause,  and,  in  cnso 
of  dispute  as  to  tho  facts,  from  his  notes  (g).  The  Court  of  Anno  il 
may  order  an  amendment  of  the  cortificato  (h). 

By  Ord.  XXXVI.  r.  40,  "The  registrar,  master,  or  other  proper 
officer  present  at  any  hearing  or  trial,  shall  make  a  note  of  the 
tunes  at  which  such  hearing  or  trial  shall  commence  and  terminate 
respectively,  on  each  day  on  which  the  same  shoU  take  place  for 
communication  to  tho  taxing  officer  if  required."  ' 

By  OrdXLTIr.  17  {post,  Gl  LXXIV.),  t  e  Judge  at  the  time  of 
giving  judgment  or  afterwa-ds,  may  shorten  or  extend  th'-  time 
for  issuing  execution  (t )  If  the  party  against  whom  the  verdict  is 
obtained  IS  desirous  that  execution  should  be  postponed,  ho  should 
apply  to  the  Judge,  at  the  time  of  giving  judgment  or  afterwards, 
tor  an  order  to  stay  execution  until  some  future  day.  Such  ai 
order  will  not  bo  made  except  under  special  circumstances.  If  th  j 
Judge  18  of  opinion  that  there  is  gi-ound  for  moving  for  a  now 
tea  ,  he  may  postpone  giving  judgment,  or  on  givini  same  may 
stay  execution,  in  order  to  give  an  opportunity  of  moving  for  a 
new  trial.  Sometimes,  on  making  such  an  order,  terms  may  bo 
imposed,  as  that  money  shall  be  paid  into  the  Court  or  the  Uke.  Au 
affidavit  of  the  special  circumstances  wiU,  as  a  general  rule  bo 
required,  unless  they  appear  from  the  facts  prove!  in  evidence  at 


(*)  See  the  form.  Chit.  F.  p.  3G0. 

(c)  Doe  d.  Haxdi/  v.  JPreston,  6  D. 
&  L.  7. 

(d)  StaUy  v.  Long,  3  Bing.  N.  0. 
781 ;  4  So.  481.  And  see  Grout  v. 
Olasier,  1  Dowl.,  N.  S.  58 :  Empson 
v.  Fair/ax,  3  N.  &  P.  385 :  JDignam 
v.  Bailei/,  39  L.  J.,  Q.  B.  13. 

le)  Smithy. £dtoards, 4 Howl, e2l. 


„  (/)  Abbott  V.  Andrews,  8Q.  B.  D. 
648. 

(g)  Layrellv.  Bridae,  2  Str.  1264, 
where  the  postea  was  lost. 

ih)  Clack  V.  Wood,  9  Q.  B.  D.  27G. 

(t)  See  the  former  enactment  and 
rule  C.  L.  P.  Act,  1852,  s.  120 ;  r. 
57,  H.  T.,  lPf3. 
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Nature  of 
verdicts  in 
general. 


The  verdict  is  either  general  or  special.    A  general  verdict  is  where   chap.  LXVI. 

the  iury  find  tho  point  in  issue  generally  (i).    A  special  verdict  is 

where  the  jury  find  the  facts  of  tho  case  specially,  leaving  to  tho 

Court  tho  application  of  the  law  to  tho  facts  thus  found  (c).    The 

iurv  may  in  all  cases  give  a  general  verdict  (rf).    Where  there  are 

doubtful  questions  of  law  arising  in  tho  case,  tho  ]ury  may  give  a 

special  verdict,  or  they  may  find  a  general  verdict,  subject  to  a 

special  case ;  but  since  the  Judicature  Acts  a  special  verdict,  or 

a  verdict  subject  to  a  special  case,  is  seldom,  if  over,  given. 

1    General  Verdict.l—A.  general  verdict  is  usually  given  vivd  voce  l.  General 
bv  the  iurv,  thus :— "  We  find  for  the  plaintiff,  damages  [20?.] ;"  or  verdict, 
if  for  the  defendant,  then,  "  We  find  for  the  defendant    (c).     This  How  given, 
verdict  is  afterwards  entered  in  form  by  the  associate  or  other  proper 
officer  present  at  the  trial  in  a  book  kept  for  that  purpose  {Ord. 
XXXVL  r.  41,  ante,  p.  653). 


p      '<:• 


(a)  As  to  the  meaning  of  the  term 
"verdict,"  see  Jleed  v.  Shrubsole,  7 
C.  B.630;  18L.J.,  C.P.  225. 

(A)  Co.lAt.226: Daviesv.Iowndes, 
ISc.N.B.  328. 

(c)  Co.  Lit.  227  b,  228.  And  see 
Stat.  Westm.  2  (13  Edw.  1) ,  c.  30,  a.  2 : 
Davies  v.  Lowndes,  supra.  It  does 
not  follow  merely  because  a  jury 
choose  to  return  their  verdict  only 
in  particular  words,  instead  of  say- 
ing aye  or  no,  that  the  verdict  is  a 
special  one.    See  per  Patteson,  J., 


in  Scales  v.  Ke.i/,  U  A.  &  E.  819. 
Accordingly,  where,  upon  an  issue 
bringing  into  question  the  existence 
of  a  custom,  tho  jury  found  "that 
the  custom  existect  to  1089;"  it  was 
held,  that  this  was  a  verdict  for  the 
defendants,  who  alleged  the  custom. 

(d)  Mayor  of  Devizes  v.  Clark,  3 
A.  &  E.  500. 

(e)  As  to  the  verdict  in  an  action 
for  the  recovery  of  laud  uuJ  in  le- 
clevin,  see  Vol.  2,  Chs.  CVI.  and 
CVII. 
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Paet  vir. 

Whoro  it  must 
1)0  on  all  the 
issues  (/). 

Iiiconsiiitout 
idsiues. 


EiTect  of  mis- 
joiuder  and 
uonjoiudor((). 


Whero  several 
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The  Vtrdid. 

Tho  vorJict  should  bo  given  on  nil  raatorial  insuos  to  bo  triod  by 
tho  jury  (/) ;  howovor,  ns  iioticod  ante,  p.  (i,J2,  tho  Judge  may  in  his 
difteiotion  diuchargo  tlio  jury  from  giving  a  verdict  as  tu'ouoor 
moro  of  tho  issues.  Somo  iasuos  may  bo  found  for  tho  plaiutitf 
and  Momo  for  tho  defendant. 

As  inconsistent  dofoncoH  maj;  bo  pleaded,  there  may  sometimes 
1)0  an  apparent  inconsistency  in  tho  linding  on  several  issues. 
"Wlioro  in  an  action  for  a  libel  tho  defendant  pleaded  not  guilt v! 
nn(l  also  a  justilication,  that  tho  supposed  libel  was  true;  uixm 
•which  issue  was  joined  :  it  was  hold  that  a  verdict  might  bo  found 
for  defendant  on  tho  first  issuo,  and  for  plaintill  on  tho  second  («/). 
And  HO  whero,  to  ammiisit  on  a  building  agreement,  defendant 
I)Ioaded  noii  ussumpsit,  together  with  a  plea  that  before  breach  thu 
contract  was  rescinded  by  mutual  agreement,  and  judgment  was 
entered  on  both  issues  for  defendant,  it  was  held,  on  error,  that 
there  was  no  inconsistency  on  the  record  (A). 

As  to  tlio  olfect  of  misjoinder  and  nonjoinder  of  plaintiffs,  s^- 
post,  Vol.  2,  Ch.  LXXX  VII.  Misjoinder  of  defendants  does  not  now 
in  any  case  defeat  an  action,  and  tho  Judge  at  tho  trial  may  at  any 
stage  of  tho  proceedings,  on  such  terms  us  nniy  seem  just,  order 
tho  names  oli  any  defendants  improperly  joined  to  bo  strucic  o\it 
{Ord.XVI.rr.n,  12,  ^)ost,C/i.  LXXXVI/.).  Evenbeforo  the  Judi- 
cature Acts,  in  an  action  of  contract  against  several  defendants  as 
executors,  with  a  plea  of  ne  unquva  executor,  the  plaintiif  might 
liavo  a  verdict  against  tho  real  executor  on  that  part  of  tho  declara- 
tion which  laid  tho  promises  by  tho  testator ;  and  tho  other  defen- 
dants might  bo  discharged  (A).  On  a  plea  by  several  executors, 
that  they  have  fully  administered,  if  some  aro  shown  to  have  assets 
in  their  hands,  and  the  others  not,  tho  latter  are  entitled  to  a 
verdict  (/). 

Whoro  thero  are  several  claims  {m)  on  the  sama  cause  of  action, 


(/)  Miller  V.  Trots.  1  Ld.  Eayra. 
324  :  Cuttle  v.  Andrews,  :i  Salk.  372. 
Seo  Jhtillei/  V.  FlcmiHci,  1  C.  D.  479: 
lladlcD  V.  'titiUs,  2  Salk.  CG4. 

(y)  Enipson  V.  Fairfax,  8  Ad.  & 
E.  29(5;  ;i  N.  &  V.  385:  Duke  of 
Beaiifurt  v.  Jrvlc/i,  10  Ad.  &  E.  527. 

(//)  Cooper  V.  J.iniffdoii,  2  Dowl., 
N.  S.  836.  Seo  IVarwick  v.  Coi,  8 
Jur.  713,  Ex. ;  12  M.  &  W.  774  ;  1 
D.  &  L.  986. 

(i)  At  the  time  the  Jud.  Acts  took 
effect,  misjoinder  of  plaintitt's  was 
not  fatal,  uud  judgment  might  be 
given  in  favour  of  one  or  more  of 
several  plaintiffs.  O.  L.  P.  Act,  18G0, 
B.  19.  But  at  tho  above  time  non- 
joinder of  plaintiffs  was  fatal  unless, 
as  might  be  done  und(^r  eertain  cir- 
cumstances, an  amendment  was  al- 
lowed, by  adding  the  person  who 
ought  to  have  been  joined.  C.  L.  P. 
Act,  1852,  s.  35. 

Before  the  Jud.  Acts,  in  actions  vr 
conhiultl  against  several  dei'i miauts 
the  verdict  must  in  general  have  been 
found  against  all   the   defendants; 


though  in  some  cases  tho  name  of  a 
defendant  improperly  joined  niight 
have  been  struck  out  by  order  of  the 
Judge  at  tho  trial. 

Before  the  Jud.  Acts,  in  actions 
ex  dtlicto,  a  verdict  might  bo  fouml 
against  one  or  more  of  several  defen- 
dants, unless  the  plea  of  one  of  them 
(whieh  was  proved)  showed  that  tho 
plaintiff  had  no  cause  of  action  against 
any  of  them. 

Before  tho  Jud.  Acts,  in  actions  ex 
contractiX,  misjoinder  of  defendants, 
whero  a  defence,  must  have  been 
pleaded  in  abatement  and  in  actions 
ex  delicto  nonjoinder  of  defendants 
was  of  no  importance. 

{k)  GrMtha  v.  Franklin,  1  M.  & 
M.  146  ;  i  Saund.  207  a. 

(J)  Parsons  v.  Hancock,  1  M.  &  M. 
330. 

(w)  Miitrie  v.  Ilarris,  1  M.  &  M. 
322  :  Foivell  v.  Sonnett,  3  Eing.  381  ; 
11  Moore,  330  :  Cosseti  v.  Jiinnons.  2 
B.  &  Aid.  616 :  }'ozz\  v.  Ulnpton',  8 
Ad.  &  E.  963 ;  I  P.  &  D.  4. 


13  cause  of  action, 
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claims  for 
Baino  causo  of 
autiou. 


Where  plead- 
iiif;a  cau  bo 
eoiistnuKl  dig- 
tributively. 


Sj)eciul  Verdid, 

ond  only  ono  caiiso  of  action  ia  proved,  plaintiff  is  ontitlod  to  a 
verdict  for  the  amount  of  ono  cliiiiu  oiilj-((i).  Whcro  a  doclnratiou 
ill  trespass  coiitainuil  two  counts,  and  dcfondant  pluadod  to  ono, 
iind  snll'orod  jud^'Uiont  by  dol'ault  on  tlio  othiir,  and,  ou  thn  tiiul  of 
t'ao  former,  plaintilf  could  only  pruvo  ono  act  of  trospus.s,  whicli  was 
covered  by  tlio  second  count,  tho  Court  bold,  that  defendant  was 
untitled  to  a  verdict  ou  tho  tirst  count  («). 

lieforo  tho  Judicnturo  Acts  a  plea  of  a  ri^,'lit  of  way  to  bring  water 
and  goods  (/<),  or  a  plea  of  Hbcriua  ttnemciitnin,  as  to  several  closes  (7), 
iniglit  be  construed  distributivoly._  In  an  action  on  tho  case  for 
(listurl)in;j;  tho  enjoyment  of  an  ancient  ferry,  tho  declaration  stated 
that  plaintiIVs  wore  possessed  of  an  ancient  fnrry  across  tho  Thames, 
to  and  from  tho  Isle  of  Dogs  and  to  Orocuwich :  tho  only  pleas  were, 
not  i)ossossod,  and  that  thoro  was  no  such  ancient  ferry  :  tho  only 
right  proved  was  an  ancient  riglit  of  ferry  from  tho  Isle  of  Dogs  to 
Greenwich  :  it  was  held,  that  tho  right  alleged  was  divisible,  and 
that  tho  plaintirt's  were  entitled,  under  tho  ropoalod  rulo  of  //.  T. 
\  ir.  4,  to  have  tho  verdict  entered  for  so  mucn  of  tho  right  as  was 
proved  (r). 

2.  Special  Verdict.]— lloioYO  tho  Judicature  Acts  a  special  verdict  2.  Special  vor- 
was  sometimes  taken,  but  this  mode  of  proceeding  seems  now  wholly  diet, 
unnecessary.     Where  it  is  intended  that  a  special  verdict  shall  be  Ifow  taken 
taken,  evidenco  should  bo  given  at  tho  trial  by  each  party  to  provo  '^^'■^  settled, 
the  facts  upon  which  ho  relies  ;  and  if  there  is  any  disputed  question 
of  fact,  tho  samo  should  bo  determined  by  tho  jury  (s).     After  the 
trial  Id  the  plaintiff's  solicitor  ;i'-t  the  special  verdict  drawn  by  his 
junior  counsel ;  tiien  dii:        ,1  to  the  solicitor  0/ the  defendant,  who, 
uftir  netting  it  settled  1  ,  ,,,  j  cou)isel,  will  redeliver  it  to  you.     If  tho 
counsel  differ  in  tht  mode  of  settling  it,  tho  Judge  who  tried  the 
cause,   being  attended  by  counsel,  upon  summons,  will  settle  it 
according  to  his  notes  («).     It  is  usual  to  get  tho  special  verdict 
signed  by  the  junior  counsel  for  tho  plaintiff  and  defendant. 

A  special  verdict  must  state  tho  facts  proved  at  tho  trial,  and  not  Wliat  it 
merely  tho  evidenco  given  to  provo  those  facts  (/<)•     l^ut  deeds  should  state, 
should  not  bo  set  out  in  hcec  verba,  but  merely  the  substance  of  them 
stated,  unless  tho  question  in  dispute  rest  on  their  construction  (x). 


1^ 


il 


(»)  Ward  V.  Dell,  1  C.  &  M.  818  : 
Jackson  v.  Gtilkwiii/,  2  D.  &  L.  839  ; 
11  L.  J.,  C.  P.  141 :  Jlolfurd  v.  Diin- 
iielt,  7  M.  &  W.  348. 

(0)  Sco  Compere  v.  Uicks,  7  T.  E. 
727. 

(p)  Knight  v.  Woore,  5  Dowl.  201. 
Seu  Cawkwcll  v.  Russell,  2G  L.  J., 
Ex.  34,  where  the  right  to  tho  use  of 
a  drain  was  in  question,  and  the  right 
was  not  proved  as  laid. 

(y)  I'hythian  v.  White,  1  M.  &  W. 
210.  See  Higham  v.  Mabctt,  7  Sc.  827, 
whore  it  was  held  that  if  tho  plea  set 
up  a  general  right  of  way  for  all  pur- 
poses^  and  tho  jury  find  a  qualiiiud 
right  only,  as  to  cart  timber,  the  ver- 

O.A.P.— VOL.  I. 


diet  could  not  be  entcrc  ■  I  1  r  tho  de- 
fendant for  this  qualiliud  right,  the 
rulo  of  H.  T.  4  W.  4,  not  extending 
to  such  a  case.  Iratt  v  Mann,  4  Sc. 
N.  R.  342,  a  caso  of  a  ft  .gned  issue. 

(>•)  Giles  V.  Orovcs,  12  Q.  B.  721 ; 
17  L.  J.,  Q.  B.  323. 

(s)  1  Bur.  in  I'ref.  iv.  And  see 
R.  M.  1654,  sect.  20:  Hill  v.  Yates, 
8  Taiuit.  183. 

it)  See  post,  Ch.  CXVII.,  as  to  tho 
modo  of  settling  a  special  case. 

(h)  Bird  V.  Appleton,  1  East,  111 ; 
8  T.  R.  562 :  Uimard  7 .  Johnstone, 
3  Taunt.  209. 

(x)  See  II.  M.  165i,  s.  20. 
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Yet,  if  the  verdict  state  the  contents  of  a  deed,  and  also  set  out  the 
deed  in  h<xc  verba,  the  Court  will  not  regard  the  collection  the  jury 
have  made  of  the  substance  of  the  deed,  but  the  deed  itself  as  set 
forth  (2).  Also  a  negative  need  not  bo  found  in  a  special  verdict, 
unless  when  necessary  to  show  that  some  matter  therein  mentioned 
does  not  come  within  a  particular  exception  («).  As  to  the  construc- 
tion of  a  special  verdict,  see  iiifra.  It  should  bo  divided  into  para- 
graphs, which  as  nearly  as  may  bo  should  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  paragraph  should  bo  numbcrcil 
consecutively  (h). 

When  settled,  set  the  case  down  for  argument,  and  forthivith  (jive 
notice  thereof  to  the  ojjposite  party^s  solicitor. 

On  <;he  argument,  which  should  take  place  before  tho  Jud^^o 
who  tried  the  cause,  tho  plaintifi's  counsel  states  such  part  of 
tho  pleadings  and  the  special  verdict  as  ho  may  consider  neces- 
sary to  make  the  case  intelligible,  and  then  argues  the  case.  TIio 
defendant's  counsel  is  next  heard  in  answer ;  and,  lastly,  tlio 
plaintiff's  counsel  is  heard  in  reply.  Only  one  counsel  on  each  sido 
can  bo  heard. 

Tho  Court  will  intend  nothing  in  a  special  verdict  but  what  is 
found  by  the  jury  (c) ;  therefore,  where  a  verdict  found  a  recoverv, 
the  Court  would  not  presume  a  writ  of  seisin  executed,  although  tfio 
recovery  would  be  ineffectual  without  it  {d).  Yet  the  Court  will, 
ill  general,  construe  a  special  verdict  in  such  a  manner  as  to  give 
effect  to  it,  if  possible.  Therefore,  where  a  special  verdict  stated 
that  the  defendant  by  his  deed  "  granted"  to  tho  plaintiff  tho  pro- 
perty in  question,  in  a  case  where  a  release  would  have  been  the  oulv 
effective  conveyance,  the  Court  construed  the  special  verdict  as  if  it 
had  stated  a  release ;  although  it  would  havo  been  otherwise  hud 
the  point  arisen  upon  the  construction  of  tho  pleadings  (ej.  So 
where  a  verdict  fouud  that  A.  was  the  son  of  B.,  without  statin-' 
that  ho  was  the  heir  also,  tho  Court  said,  that,  as  it  was  in  a  verdict'^ 
they  would  intend  A.  to  be  tho  son  and  heir  of  B.,  no  other  peivson 
being  therein  found  to  bo  the  heir  (/).  AVhero  a  verdict  stated  an 
offence  to  have  been  committed  contra  formam  siatuti,  whore  it 
could  not  havo  been  so,  the  Court  rejected  the  words  contra  formam 
etatuti  altogether  as  surplusage  (g).  Also,  where  tho  verdict  found 
that  J.  S.,  being  seised  of  land  in  fee,  being  upon  tho  land 
•'demised"  it  to  plaintiff  for  life,  and  afterwards  stated  that  there 
had  been  no  other  livery  of  seisin,  tho  Court  rejected  the  matter 
of  conclusion  as  surplusage,  and  hold  that  there  had  been  no 
demise  {h). 
In  cases  where  the  special  verdict  cannot  be  amended,  and  is  so 


(i)  Jiowe  v.  Eunt'mgdon,  Vaugh. 
77. 

(«)  Mayor  of  Nottingham  v.  Lam- 
bert, Willes,  117.  See  form  of  a 
Bpecial  verdict,  Chit.  Forms,  p.  358. 

(J>)  Evidence  and  documents  set 
out  at  length  in  an  appendix  to  a 
»t3ecial  case  should  thus  be  numbered, 
-  tho  costs  will  not  be  allowed. 
Jfadle;/  v.  Perks,  L.  E.,  1  Q.  B.  445, 
450.  See  fully  Ord.  XXXIV.,  post, 
Ch.  CXVII.  ' 


(c)  Buncombe  v.  Wingfcid,  Hob. 
2G2.  See  Doe  v.  Crisp,  8  A.  &  E. 
779 :  Tattered  v.  Christt/,  12  M.  &  W. 
316 :  Doirnmaii  v.  Williams,  7  Q.  B. 
109,  per  Cur. 

(d)  mthain  v.  £arl  of  Bcrbij, 
Wils.  55.  -^  •^' 

(e)  2  Saund.  97. 

(/)  Ltjnch  v.  Spencer,  Cro.  El. 
615. 
{g)  1  Hawk.  c.  30,  s.  9. 
(/i)  Sharp  V.  Sharp,  Cro.  El.  482. 
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defective  that  tho  Court  cannot  givo  judgment  on  it,  a  new  trial  Chap.  LXVI. 
must  bo  awarded  {i).  


3.   Verdict  subject  to  a  Special  Case.]— Before  the  Judicature  3.  Verdict 
Acts,  where  a  difficulty  in  point  of  law  arose,  the  jury  might,  sul^jecttoa 
instead  of  finding  a  special  verdict,  find  a  general  verdict  for  the  ^P^"'*^  '^^^°- 
plaintiff,  subject  to  a  special  case,  stating  the  facts  for  the  opinion 
of  the  Court.     Thero_  appears  to  be  no  reason  why  a  verdict  should 
not  still  be  taken  subject  to  a  special  case  which,  in  general,  would 
have  to  bo  determined  by  the  Judge  who  tried  the  cause,  after 
argument  before  him  {ante,  p.  G58)  (A;]. 

Whore  it  is  intended  that  a  verdict  shall  bo  taken  subject  to  How  framed 
a  case,  evidence  should  bo  given  at  the  trial  by  each  party  to  prove  ^■^'^  settled, 
the  facts  upon  which  ho  relies,  and  if  there  is  any  disputed  question 
of  fact,  the  same  should  be  determined  by  the  jury  {I),  After  the 
trial  the  caso  is  drawn  by  the  junior  counsel  for  the  plaintiff,  and 
settled  by  the  junior  counsel  for  the  defendant,  in  the  samo  manner 
as  a  special  verdict ;  and  if  any  difference  arise  between  them  as  to 
the  form  of  the  case,  the  Judge  who  tried  the  case  will,  upon 
summons,  and  being  attended  by  the  junior  counsel  on  both  sides, 
settle  tho  case  from  his  notes.  As  to  the  form  of  a  special  case, 
and  dividing  the  case  into  paragraphs,  see  Ord,  XXXIV.  r.  1, 
Ch.  CX  VII.  The  special  case  may  be  settled  after  the  death  of  one 
of  the  parties  (m).  Where  a  special  case  was  stated  as  to  whether 
or  not  tho  plaintiit's  were  entitled  to  recover  from  defendants  a  sum 
due  on  an  alleged  contract  of  insurance;  but  it  appeared  from 
tho  case  that  no  stamped  policy  had  been  issued,  and  that  the 
covering  note  or  memorandum  of  insurance  was  also  unstamped, 
the  Court  of  Exchequer  refused  to  hear  the  case  argued  (n).  Tho 
case  should  be  signed  by  counsel  or  the  solicitors;  though  this 
is  not  absolutely  necessary;  anything  which  shows  consent  to  a 
case  as  stated,  is  sufficient  (o) ;  therefore,  where  at  the  trial  a 
verdict  was  taken  for  plaintiff,  subj'ect  to  a  caso  for  the  opinion 
of  tho  Court,  a:  d  it  was  referred  to  a  barrister  to  settle  tho  special 
case,  which  being  done,  it  was  signed  by  him  and  by  plaintiff's 
counsel ;  but  defendant's  counsel  refused  to  sign  it,  because  certain  • 
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\        1 
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'          1 
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i  ■     1 
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ill 


mended,  and  is  so 


Spencer,  Ci'u.  El. 


(i)  Bird  v.  Appleton,  1  East,  111 : 
Witham  v.  Earl  of  Derbi/,  Wils.  55. 
See  Goodtitle  v.  Jones,  7  T.  E.  47— 
52:  Ihiekle  v.  Ilo/lis,  2  Chit.  Eep. 
398:  Sanders  v.  Vauzellcr,  4  Q.  B. 
260 :  Tancred  v.  Christy,  12  M.  &  W. 
316:  Foot  v.  Hudson,  10  Ir.  Com. 
Law  Rep.  509. 

(A)  It  seems  that  at  tho  trial  a 
special  case  may  be  stated  by  consent 
of  the  parties  or  by  order  of  the 
Judge,  under  Ord.  XXXIV.  rr.  1,  2, 
post,  Ch.  CXVII. 

(/)  See  1  Burr,  in  Pref .  iv.  Some- 
times, instead  of  leaving  any  question 
to  tho  jury,  a  verdict  was  taken  sub- 
ject to  a  speciiil  case,  to  be  settled,  if 
the  parties  could  not  agree  on  it,  by 
a  barrister,  who  had  power  given  to 


him  to  examine  witnesses,  &c. 

()«)  See  James  v.  Crane,  15  M.  & 
W.  379  ;  15  L.  J.,  Ex.  232 :  Doc  d. 
Earl  of  Egremont  v.  Stephens,  2  D. 
&  L.  993;  14  L.  J.,  Q.  B.  258.  As 
to  entering  judgment  nunc  pro  tunc 
in  such  a  case,  see  post,  Ch.  LXX. 

(n)  Nixon  v.  Albion  Marine  In- 
surance Co.,  L.  B.,  2  Ex.  338;  30  L. 
J.,  Ex.  180. 

(o)  Price  V.  Quarrell,  6  Jur.  604  ; 
11  L.  J.,  Q.  B.  84:  Udney  v.  East 
India  Co.,  13  C.  B.  733  ;  22  L.  J.,  C. 
F.  211 ;  where  the  plaintiff  signed 
tho  case  himself.  See  Jackson  v. 
Hall,  8  Taunt.  421 ;  2  Moore,  478 : 
Doc  d.  FhiUips  v. ItolUns,  2  0.  li.  842 ; 
16L.  J.,C.P.  186. 
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documents  were  omittod,  and  plaintiff  having  sot  tho  case  down  for 
argument,  a  rule  was  obtained  for  striking  it  out  of  tho  paper  for 
irregularity ;  the  Court  hold,  that  the  case  might  bo  set  down  in  tho 
special  paper  without  tho  signature  of  counsel  (p).  If,  after  tho 
verdict  is  taken,  cither  of  tho  parties  refuse  to  proceed  with  the 
settlement  of  tho  special  case,  tho  proper  course,  in  general, 
for  tho  party  desirous  of  proceeding  to  pursue  is,  to  impure  the 
special  case,  and  serve  a  copy  of  it  on  the  other  side,  then,  on  his 
refusal  or  neglect  to  proceed  ivith  the  settlement  of  it,  a  summons 
should  he  taken  out,  retunialle  before  the  Jud</e  who  tried  the  cause 
calling  on  such  party  to  show  cause  xuhy  the  Judge  should  not  settle  the 
case.  Attend  such  summons,  and  the  Judge  tvill  settle  the  case,  and  in 
the  absence  of  the  opposite  party  if  he  does  not  attend.  The  above  courso 
cannot,  however,  always  be  adopted.  Where  a  verdict  was  found 
for  plamtiff,  with  nominal  damages,  subject  to  a  si)ocial  case  to  bo 
prepared  by  plaintiif ,  and  ho  refused  to  prepare  it,  the  Court  liold 
that  plaintiff  could  not  be  compelled  to  complete  it,  but  that  defou- 
dant  might  apply  to  set  aside  the  verdict  and  have  a  new  trial  (a) 

Ihe  case  will  be  argued  in  general  before  tho  Judge  who  tried 
tho  cause,  as  mentioned  ante,  p.  Go9.  In  arguing  it,  counsel  will 
not  bo  allow9d  to  state  any  extrinsic  matter ;  but  tho  Court  must 
judgo  of  the  case  as  it  is  stated  (r).  As  to  the  Courts  drawiui;  in- 
feronces  of  fact,  s(e  Ord.  XXXIV.  r.  1,  post.  Vol.  2,  Ch.  UXVJJ  U) 
If  tho  case  be  misstated,  the  parties  may  before  argument  havo 
leave  to  amend  it  {t).  But  if  it  do  not  admit  of  amendment,  and  le 
80  defectively  stated  that  the  Court  cannot  give  judgment  upon  it 
a  new  trial  will  bo  granted  (m).  A  term  in  a  special  case,  that  tho 
Court  shall  bo  at  liberty  to  amend  any  part  of  the  pleadings  as  tliov 
may  think  proper,  gives  no  additional  power  beyond  that  possessed 
by  a  Judge  at  Nisi  Prius  (.x).  ^ 

When  it  has  been  agreed  that  an  appeal  shall  not  be  brought 
a  verdict  and  judgment  is  entered  according  to  the  agreement  iii 
tho  special  case,  without  noticing  tho  special  case.  Where  there  is 
no  such  agreement  that  appeal  shall  not  bo  brought,  tho  spcciil 
case  must  be  entered  of  record  with  the  judgment  of  tho  Court 
thereon. 

Vol^2%h'lxXXV   ''I'P'^''^'"^  *°  *^°  ^*^^^  °*  Appeal-  «««  post, 
As  to  the  proceedings  on  a  special  case  stated  and  agreed  on 
between  the  parties  before  trial,  set  post.  Vol.  2,  Ch.  VXVIl. 


Ip)  See  note  (o),  ante,  p.  659. 

(?)  Medley  v.  Smith,  6  Moore,  53. 
See  Ilowkins  v.  liennet,  6  C.  B.,  N. 
S.  386 :  Cottam  v.  I'artridge,  3  So. 
N.  E.  174  ;  2  M.  &  G.  813 :  Seymour 
V.  Corporation  of  Brecon,  29  L.  J., 
Ex.  296 :  R.  v.  Smith,  2  Chit.  liep. 
398,  a  case  of  a  quo  warranto. 

(r)  Doe  V.  Zeivis,  1  Burr.  614.  And 
Boe  I'ikc  V.  Carter,  10  Moore,  376 ;  3 
Bing.  85  :  Gibson  v.  Overbury,  7  M. 
&  W.  566. 

<■»■>  Don  V.  ^riVn,  R  A  &  E  779  • 
1  P.'&  D.  37:  lirockbanic  v.  Ander- 
son, 7  Sc.  N.  E.  813  ;  13  L.  J.,  C.  P. 
102 :  Latter  v.  White,  41  L.  J.,  Q. 


B.  342  ;  L.  E.,  6  Q.  B.  474. 

(0  Doe  V.  Lewis,  1  Burr.  017: 
Aotman  v.  Anchor  Ass.  Co.,  6  C.  B.. 
N.  S.  636. 

{tt)  Davila  v.  Ilerring,  1  Str.  300. 
See  Ilankey  v.  Smith,  3  T.E.507,  u. : 
Buckle  J.  Hollis,  2  Chit.  Ecp.  398: 
post,  Cli.  LXVIII. 

W  Chapman  v.  Sutton,  3  D.  &  L. 
64()  See  Carpenter  v.  Barker,  27 
L.  J^  C.  P.  78 ;  3  C.  B.,  N.  S.  200. 
bee  iianderson  v.  Biper,  7  Sc.  418  ;  7 
ynwl.  632.  As  to  tho  costs  of  uu- 
deavournij^  to  settle  a  special  case 
"ot  agreed  upon,  see  I'olcy  v.  Botjield, 
16  M.  &  W.  65. 


Wy 


*WNrt^Wf»'^,'. 


Damcujea, 


6G1 


4.  Damnges.']— In  an  action  whcro  damages  are  claimed  ly  the   Chap.  LXVI. 

l)laintift',  if  the  jury  fiiul  a  verdict  for  him  they  should  assess  the  

damaf,'Os.  Whenever  a  legal  ri^ht  is  infringed,  the  law  will  presume  *•  I*a™ago8' 
some  damage  (y).  It  is  not  within  the  i)rovinco  of  this  work  to  treat 
of  the  measure  of  damages  in  each  particular  action  (2).  It  may  bo  In  actions  on 
as  well,  however,  to  remark,  that,  in  an  action  on  contract  for  non-  contract, 
payment  of  money,  the  measure  of  damages  is  the  sum  agreed  to  bo 
paid  by  the  plaintiff ;  or,  if  not  ascertained  by  the  contract,  the  sum 
proved  to  be  due  to  him  at  the  time  of  bringing  the  action,  with  or 
without  interest,  according  to  the  nature  of  the  demand,  and  the 
manner  in  which  it  arose  («).  When  the  contract  is  not  for  the  pay- 
ment of  money,  but  for  the  doing  or  forbearing  of  some  other  act, 
the  damages  depend  on  the  nature  of  the  contract,  and  -whether  it 
relates  to  the  person  or  to  real  or  personal  property  (t).  In  an 
action  on  an  agreement  for  a  penalty  (c) ;  or  on  bonds  within  the 
statute  of  8  tfc  9  If. ;{,  c.  11  {d),  as  a  bond  for  the  payment  of  money 
by  instalments  (e) ;  or  for  the  papnent  of  an  annuity  ( / ) ;  or  for 
the  performance  of  any  other  specific  act,  not  being  a  bond  for  tho 
payment  of  a  sum  of  money  in  gross  at  a  certain  time  {<j);  or  bond 
for  the  p!i  ment  of  money  provided  for  by  4  Anm,  c.  1(3,  s.  13  (/t) ; 
or  :  'ovin  bond,  &c,  (1)  :  whore,  in  imrsuance  of  8  ifc  9  W.  3, 

c,  ■  '.■  ->,  one  or  more  breaches  of  the  condition  are  assigned  upon 
1  .  •  J .  mo  jury  assess  the  damages  upon  tho  breaches  assigned  {k) : 
the  damages  are  limited  to  the  amount  of  the  penalty  (/).  As  to 
recovering  interest  as  damages,  see  ]wst,  p.  GG3.  As  to  assessing 
damages  where  the  action  is  brought  for  breach  of  contract  to 
deliver  specific  goods  for  a  price  in  money,  see  19  &  20  V.  c.  97, 
s.  2,  noticed  C/i.  LXXVIII. 

If  defendant  has  pleaded  a  set-off,  but  at  the  trial  fails  to  prove  it,  Where  a  set- 
or  offers  no  evidence  in  support  of  it,  the  plaintiff,  if  he  think  proper,  off  pleaded, 
may  deduct  tho  amount  of  it  from  the  sum  he  proves  to  be  duo  to 
him  and  take  a  verdict  for  tho  balance.  But  there  is  no  necessity 
for  him  to  do  this :  and  though  no  such  reduction  bo  made,  tho 
defendant  is  over  after  estopped  from  bringing  an  action  for  tho 
demand  included  in  his  plea  of  sot-off  (m).    If  defendant  has  not 


ppeal,  see  post, 


{11)  Embrey  v.  Owen,  6  Ex.  353 ; 
20  h.  J.,  Ex.  212. 

(;)  See  Sedgwick  on  Damages,  7tli 
ed.  (1881);  Mayno  on  Damages; 
Kosc.  on  Evid., Index,  "Damages." 

(«)  lidd,  New  Pract.  621 ;  Tidd, 
riiic,  9th  ed.  871. 

(6)  'J'idd,  New  Tract.  523;  and 
see  tlio  cases  and  decisions  there 
collected.  And  see  lley  v.  Wyehe, 
2  U.  &  D.  569. 

((•)  l)r(uie  V.  Brmid,  2  Wils.  377. 

U)  Hco  'Vol.  2,  Ch.  ex. 

\e)  ll'i/loiighhi/  v.  ISwinton,  6  East, 
550  ;  2  Smith,  G03. 

(J)  Walcot  V.  GoHlding,  8  T.  R. 
126. 

(u)  Mtiyyuy  v.  Ktiyl  Stair,  2  B.  & 
C.  82,  89;  3  D.  &  It.  278:  Wardell 
V.  Fermor,  2  Camp.  285,  n. 


(//)  Cardozo  v.  Hardy,  2  Moore, 
220. 

(t)  2  Saund.  187.  And  see  Moody 
V.  Hviisaitt,  i  B.  &  P.  446 :  Kmith 
V.  Jtruom/iiad,  7  T.  11.  300 :  ISmithey 
V.  Ju/iiioiidso>i,  3  East,  22.  And  see 
Savile  V.  Jaclisoii,  13  Price,  715 : 
Smith  V.  lioitd,  3  M.  &  Sc.  528;  10 
Biug.  125. 

{k)  See  1  Saund.  58 ;  2  Id.  187. 
And  see  Al^ Arthur  v.  Lord  tSiaforth, 
2  Taunt.  207 ;  Chit.  Forms.  As  to 
this,  see  Vol.  2,  Ch.  CX. 

(/)  liranncombe  v.  isearboroitgh,  6 
Q.  B.  13;  13L.  J.,Q.  B.  247. 

(/)()  E(ist))iurc  V.  I.dwes,  7  Sc.  401 ; 
6  Biug.  N.  C.  444.  See  Luiiiy  v. 
Chatham,  1  Camp.  252  ;  1  Chit.  ilep. 
178,  n. 
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In  detinuo. 


In  trover. 


The  Vtrdkt. 

pleaded  a  set-off,  no  deduction  should  be  allowed  for  any  demand 
which  he  may  have  against  plaintiff.  If  defendant  prove  part  of 
a  plea  of  set-off,  the  jury  should  allow  the  part  proved  in  reduc- 
tion of  damages  («). 

_  In  detinue,  the  damages  are  in  general  merely  nominal ;  but  the 
jury  in  general  find  the  value  of  the  articles  detained  {c  .  Special 
damages  may  also,  it  would  seem,  bo  recoverable  for  the  detention, 
if  laid  in  the  statement  of  claim  (75),  Whore  there  are  several 
parcels  of  goods,  it  is  sometimes  advisable  for  the  jury  to  find  the 
value  of  each ;  for  the  defendant  may,  perhaps,  give  up  some  and 
not  others  (y").  A  writ  of  delivery  may  now  bo  issued  for  the 
recovery  of  the  specific  property  (r). 

In  an  action  for  tho  wrongful  conversion  of  goods,  formerly 
called  and  still  sometimes  called  an  action  of  trover,  tho  general 
rule  is,  that  tho  damages  should  be  the  value  at  the  time  of  tho 
conversion  of  the  thing  converted  (s).     Where  defendant  wrono-. 
fully  detained  from  plaintiff  a  bill  for  1,000/'.,  and  got  800/.  upon 
it,  it  was  held,  that  plaintiff  was  entitled  to  the  full  amount  of  tho 
bill  as  damages  {t\    In  trover  for  a  guarantee  plaintiff  is  entitled  to 
tlio  sum  recoverable  on  it  by  him,  though  it  has  been  mutilated  by 
defendant ;  and  if  unstamped,  the  expense  of  stamping  must  bo 
deducted  (m).  '  In  trover  for  title  deeds,  tho  jury  may  givo  tho  full 
value  of  tho  estate  to  which  they  belong  by  way  of  damages 
although  they  a-e  generally  reduced  to  40s.  on  tho  deeds  boin-i 
given  up  (a;).     Where  defendant,  a  sheriff,  who  held  goods  takeS 
in  execution,  delivered  them  to  plaintiffs,  assignees  of  a  bankniijt 
after  trover  brought  against  him  by  plaintiffs,  and  plaintiffs  ac- 
cepted them  without  condition,  it  was  held,  that  they  could  not 
recover  more  than  nominal  damages;  at  all  events,  not  Avithout 
alleging  special  damage  (y).     The  jury  need  not  find  the  damages 
subject  to  reduction  upon  dofoudant  giving  up  the  thin"-  con- 
verted (z).     Special  damages  are  not  recoverable  in  trover ,°unles,s 
laid  in  the  statement  of  claim  («),   and  then  they  may  be(i) 


(«)  Eostmure  v.  Lawes,  supra: 
Moore  v.  Ihtttin,  2  N.  &  P.  436 ;  7 
Ad.  &  E.  595  :  Barnes  v.  Butcher,  9 
Car.  &  P.  725:  Lord  v.  I'errand, 
1  Dowl.  &  L.  630. 

(0)  See  Phillips  v.  Jones,  15  Q.  B. 
859;  19  L.  J.,  Q.  B.  374.  As  to  the 
judgment  when  tho  jury  so  find,  see 
Ch.  LXX.;  and  as  to  the  execution 
in  such  a  case,  see  Ch.  LXXVIII. 

{p)  See  Phillips  v.  Hai/ward,  3 
Dowl.  362:  Archer  v.  VAlliams,  2 
C.  &  K.  26:  TFilliams  v.  Archer, 
5  C.  B.  318;  17  L.  J.,  C.  P.  82, 
where  tho  railway  scrip  for  which  the 
action  was  brought  was  delivered  up 
to  plaintiff  after  action  brought. 
And  see  Crossjicld  v.  Such,  22  L.  J., 
Ex.  65:  Chilton  v.  Cnrrinaton,  15 
C.  B.  95 ;  24  L.  J.,  C.  P.  78. 

(q)  Pawley  v.  Hollii,  3  W.  Bla. 
853  :  Sandford  v.  Alcock,  10  M.  &  W. 


(»•)  See  post,  Ch.  LXXVIII. 

(s)  Edmondson  \,^^Htta^,  17C.  B 
N.  S.  280 ;  34  L.  J.,  C.  P.  10'  • 
I'mch  V.  Blount,  7  C.  &  P.  478:  Vook 
v.  Uartle,  8  C.  &  P.  668:  Wormr  v 
Biggs,  2  C.  &  K.  31;  Frniwe  v. 
Guudct,  L.  E.,  G  Q.  B.  199;  40  L.  J., 

(0  Alsagcr  v.  Close,  10  M.  &  W. 
5/G. 

(«)  M'Leod\.  M'Ghic,  2  M.  &  G. 
326  ;  2  Sc.  N.  R.  604. 

(,r)  Unsemore  v.  Had  ford,  9  M.  & 
\V.  6..)7,  per  Aldersoii,  B. 

(//)  MuoH  V.  Raphael,  2  Bing.  N. 
C.  310.  ■  See  Wood  v.  Jforeirood,  3 
Q.  B.  440,  whore  an  action  of  trover 
for  coals  was  brought  to  try  the  riglit 
to  a  mine. 

(:)  M'lA'odv.  M'Ghie,amTa,.    See 
Jl  intle  V.  Pudge,  5  .Tur.  ■i'i' 
(a)  Evans  v.  Lewis,  8  Dowl.  820. 
(*)  Davis  V.  Oswell,  7  C.  &  P.  801: 


_ 
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se,  10  M.  &  W. 
GMc,  2  M.  &  G. 


Judgment  in  trover  and  payment  of  damages  vests  the  property  Chap.  LXVI. 

in  tho  goods  in  tho  person  against  whom  the  judgment  was  ro-  "" 

covered  (c),  but  judgment  only  without  satisfaction  does  not  {d). 

As  to  damages  in  an  action  of  replevin,  see  Vol.  2,  C/i.  CVII, ;  lu  replevin, 
as  to  damages  in  an  action  for  recovery  of  land  and  for  mesne  *-'<'• 
profits,  see  Vv!.  2,  Ch.  CVL 

The  3  ii;-  4  ir.  4,  c,  42,  s.  28(e),  enacts,  "That,  upon  all  debts  or  Interest aa 
sums  certain,  payable  at  a  certain  time  or  otherwise,  tho  jury  on  damages, 
tho  trial  of  any  issue,  or  on  any  inquisition  of  damages,  maj',  if 
they  shall  think  fit(/),  allow  interest  to  the  creditor  at  a  rate  not 
exceeding  tho  current  rate  of  interest  from  tho  timo  when  such 
debts  or  sums  certain  wore  payable,  if  such  debts  or  sums  bo  pay- 
able by  virtue  of  some  written  instrument  at  a  certain  time('/),  or, 
if  payable  otherwise,  then  from  tho  time  when  the  demand  of  pay- 
ment shall  have  been  made  in  writing  {(/),  so  as  such  demand  shall 
give  notice  to  tho  debtor  that  interest  will  be  claimed  from  the  date 
of  such  demand  until  tho  term  of  payment :  Provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law." 
By  sect.  29,  "  The  jury  on  the  trial  of  any  issue,  or  on  any  inquisi- 
tion of  damages,  may,  if  they  shall  think  fit,  give  damages  in  tho 
nature  of  interest,  over  and  above  tho  value  of  the  goods  at  tho 
timo  of  the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass 
de  bonis  usportutis,  and  over  and  above  tho  money  recoverable  in  all 
actions  on  policies  of  assurance  made  after  tho  passing  of  this  xict." 
In  an  action  on  a  solicitor's  bill,  where  plaintitf  gave  notice,  pur- 


Bodki)  V.  Eeijmihh,  8  Q.  B.  779 ;  15 
L.  J.',  Q.  B.  219 ;  Wood  v.  IkU,  5 
E.  &  B.  789 :  Frauce  v.  Gandet,  L.  R., 
GQ.  B.  199;  40L.  J.,  Q.  B.  121. 

((')  Cooper  V.  m/iip/urd,  3  C.  B. 
2GG:  Bnnsmcad  v.  llorri.'.on,  L.  R., 
C  C.  P.  581;  L.  R.,  7  C.  P.  574;  40 
L.  J.,  C.  P.  281 ;  41  L.  J.,  C.  P.  190. 

((/)  liriiismcad  v.  HarrLioii,  supra: 
E.r  p.  Drake,  5  Ch.  B.  8G6. 

(f)  As  to  when  interest  was  re- 
coverable before  this  Act,  and  gene- 
rally upon  thia  subject,  see  Cliittv  on 
Pleading,  Vol.  1,  p.  309;  Tidd,  Pract. 
9th  ed.  t*71.  As  to  a  surety  recover- 
ing interest  on  money  paid  for  his 
principal,  see  Fetrc  v.  Ihincombe,  20 
L.  J.,  Q.  B.  242.  As  to  interest  on 
debenture  bonds  granted  by  a  rail- 
way company,  see  I'rice  v.  Great 
Wktern  R.  Co.,  10  M.  &  W.  244. 

(  f)  Tni/lorv.llolt,  34  L.  J.,  Ex.  1, 
where  there  was  an  application  in 
writing  for  a  loan.  See  Attwood  v. 
T(nilor,  1  Sc.  N.  R.  611 ;  1  M.  c&  G. 
279,  T^hero  it  was  loft  for  tho  jury, 
wider  the  sfatutc,  to  exercise  their 
discretion  in  the  matter,  with  very 
strong  expressions  of  opinion  on  tin 
part  of  tho  Judge  ;  they  declined  to 
allow  such,  interest,  and  tho  Court 
refused  to  interfere.  See  1  M.  &  G. 
332,  as  to  interest  upon  interest. 

{g)  It  ia  not  necessary  in  order  to 


enable  a  jury,  under  this  section,  to 
allow  interest  upon  a  debt  not  pay- 
able at  a  certain  time,  that  the  de- 
mand, in  writing,  should  bo  of  a 
spi'citic  sum;  it  is  sufficient  to  satisfy 
that  enactment,  that  the  demand  bo 
of  what  is  dun,  with  notice  that  the 
debtor  is  required  to  pay  interest 
thereon.  Geak  v.  A'os.s,  44  L.  J., 
C.  P.  315 ;  32  L.  T.  CGG ;  23  W.  R. 
Go8.  See  Harper  v.  ll'illiams,  12 
L.  J.,  Q.  B.  227:  Moicatt  v.  Lord 
Lomlcshoromjh,  3  El.  &  Bl,  307;  23 
L.  J.,  Q.  B.  177,  where  tho  demand 
was  lield  sufficient  in  point  of  form. 
Goods  were  delivered  under  a  con- 
tract contained  in  a  letter  of  tho 
plaintiff,  as  follows : — "In  the  event 
of  my  furnishing  the  hotel,  the  terras 
I  should  require  would  bo  one-third 
cash,  and  bills  at  six  and  twelve 
months  for  the  balance."  Those 
terms  were  assented  to:— Held,  by 
Mel/or,  J.,  and  Lush,  J.  {Blackburn, 
J.,  dissentieute) ,  that  tlio  plaintiff 
was  entitled  to  recover  interest  upon 
tho  amount  of  one-third,  which  was 
to  be  paid  in  cash,  inasmuch  as  that 
sum  was  payable  by  virtue  of  a  writ- 
ten instrument  at  a  certain  time, 
sufficiently  to  come  within  this  sec- 
tion. Jjiincombcy.  The  BrightonClub, 
S!C.  Co.,  L.  K.  10  Q.  B.  371 ;  44  L.  J., 
Q.  B.  216. 
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Must  not  be 
for  cause  of 
action  subse- 
quent to  suit. 


The  Verdict. 

suant  to  the  above  Act  that  ho  should  claim  interest  from  the  date 
of  notice,  and  a  tor  the  writ  was  issued,  the  bill  was  referred  to 
taxation  at  tho  instance  of  defendant,  no  terms  beiuL-  made  ag  to 
the  aUowance  of  interest,  the  Court  held,  that  plaintiff  could  no? 
afterwards  have  an  assessment  of  damages  for  the  purpose  of  re 
covering  interest  (A).    In  an  action  on  a  judgment  of  one  of  tho 
superior  Courts,  interest  may  be  recovered  is  damages  (,V.  and  in 
some  cases  It  has  been  allowed  in  an  action  on  a  foreign  ]-udf?meut^ 
as  for  instance,  in  an  action  on  an  Irish  judgment  on  a  bond' 
interest  has  been  allowed  beyond  tho  penalty  (R     A  railway S 
authomed  the  company  to  recover  in  an  .actio?  ^f^debt  whSotld 
bo  duo  for  calls,  including  interest  on  such  calls  ;  it  was  hold  ?! 
nterest  was  recoverable  under  a  count  for  calls    the  damaeos  lufd 
rZfl^^lT^  *'  cover  the.  amount),  without  ^a  coim? loTiS 
rost(/).      In  an  action  by  indorsee  of  a  bill  against  accci.  or 
defendant  peaded  only  new  matter  by  way  of  confession  and  aS ' 
fw'.f"\-^^"^  to  establish  the  matter  of  avoidance^   wa   he   ' 
that  plaintiff  could  not  recover  interest  upon  the  bill  from  tho  duo 
of  Its  maturity,  as  stated  in  the  declaration,  without  produd" 
it(m).     In  an  action  against  tho  drawer  of  a  bill  for  200^.  with  lO/" 
per  cent,  interest  it  was  held,  that  the  holder  might  recover  intero/t 

?oVtb  Jr  '  ''I*-  •  """^  ^^1*  f "  ^^^"^  t^^  ^ill  became  due!  as  woTl , 
for  tho  time  during  which  it  was  running  («,).     If  plaintiff  is  bin   'l 
from  recovering  the  principal,  he  is  equallV  bai  Jf rom  recovS 
interest,  which  is  an  accessory  only  to  the  former  (o).       "''^°^^""S 

fnSr  ^""""^  "'^'''"'^  give  damages  sustained  from  a  cause  subsonuont 
to  the  commencement  of  tho  act  on,  or  previous  to  nliinti-ft'^  ),2,  ; 

lZ^t\  "'fr'".^  ^  ^^-  ^"^^  ^^°  ^'^^^^  SiaThrg,i?e?S  g^o  dam  "g 
sustained  after  the  commencement  of  tho  action  ivoma  came 
which  took  place  before  (<?).     By  Ord.  XXXVI.  r.  68    "wEe 


(/()  Berrhigton  v.  Phillips,  1  M.  & 
W.  48  ;  1  Tyr.  &  G.  322  ;  1  gAio.  404  ; 
4  Dowl.  758.  As  to  tho  Master 
allowing  on  taxation  interest  on  dis- 
bursements made  by  a  solicitor,  see 
ante,  p.  151. 

(i)  lilackmorc  v.  7 ;,  myng,  7  T.  R 
446  :  Entuistle  v.  Hhiphcrd,  2  Id.  78" 
And  SCO  M'Clure  v.  Dmtkiu,  1  East, 
436:  Lord  Lonsdale  v.  Church,  2  T. 
K.  388  :  inilhoitsc  v.  Davis,  1  M   & 
Sel.  101):  Woody.  SilktoAChit.-Rev. 
473.    St^l&2V.c.,110,s.l7,po4 
Cli.  hXS..,  as  to  a  judgment  debt 
carrymg  interest.    As  to  recovering 
interest  in  actions  on  records,  see  ]'en 
V.  fhillips,    1   Sulk.   208:  Fanxhaiv 
V.  Morrison,  2  Ld.  Raym.  1138:  on 
a  recognizance  of  bail,  see  Waters 
V.  Revs,  3  Taunt.  603 :   JVelfnrd  v 
Davidson,  4  Burr.  2127:   as  to  re- 
covering damages  in  an  action  on  a 
statute  for  a  penalty,  see  Fredericic 
V.  Lookup,  4  BuiT.  2018  :  Oumina  v. 
Sibil/,  Id.  2489.    See  Fowell  v.  l/ord, 
I  Stra.  650  ;  2  Ld.  Raym.  1411 :  Facu 
v.  Zattj/e,  Cro.  Car.  559. 


(k)  vlf'CTwrv.Z)«H/,i«,l  East,  436: 
Lord  Lonsdale  v.  Church,  2  T.  11 
388  And  see  M  &  M.  228  :  ytrnott 
«Q  -^v"'  "  Moore,  209;  3  Bing. 
353.  When  not  so  allowed,  see 
Atkinson  v.  Lord  Ihaybrooh;  4 
Camp.  380  ;  1  Stark.  Roi)."319  :  liilt. 
house  vLJar is,  1  M.  &  gel.  173. 

(/)  London  and  Jiriahfon  M  Co 
V.  1-airclough,  ;i  Sc.  I^  R.  68  ;  2  M." 
^G.  674:  tionthaiupton  Dock  Co.  v. 
^i(^W*,  1  Sc.  N.  R.  219;  1  M.  & 

19  L  J.,  Q.  B.  293.  This  was  so  de' 
cided  on  tho  ground  that  tho  date  of 
the  bill,  as  stated  in  the  declaration, 
was  not  admitted  by  tho  pleadings. 

i4i'?2frs.:-c^r88'"-^"^-«- 

14^?ifL.'7:c.R"l'3t'''^-^-«- 

(/')  12Sauiid.  174,  a,  i). 
o  iV  ^'>  ^'"  "•  Lawson,  8  Sc.  471 ; 
9  Car.  k  P.  326  :  Uodsoll  v.  .Stalte. 

^m''^\-^'\  &E.  301;3r.&D. 
300;  8  Dowl  482.  See  Ooslin  v. 
Co>-»-y,  8Sc.N.  R.  21. 


Damages. 

damages  etc  to  he  assessed  in  respect  of  any  continuing  cause  of 
action.thoy  shall  bo  assessed  down  to  the  tuno  of  assessment." 

The  jury  cannot  take  into  consideration,  in  mitigation  of  damages, 
any  fact  or  circumstance  not  pleaded,  -which  could  and  should  have 
been  pleaded  as  a  defence  to  tho  action  («). 

In  actions  for  torts  or  breaches  of  contract,  as  a  general  rule,  tho 
jury  aro  at  liberty  to  give  what  damages  they  may  think  propor- 
tioned to  tho  degree  of  injury  they  may  judge  tho  plaintiff  to  liavo 
sustained  from  the  tort  or  breach  of  contract  complained  of(<). 
But  where  thero  is  a  penalty  expressed  for  tho  non-porformanco  of 
a  contract,  and  it  appears  evident  that  such  penalty  is  tho  pi'cciso 
sum  fixed  and  agreed  upon  between  the  parties  as  liquidated 
damages  for  tho  non-p-  rformanco  of  tho  contract,  tho  jury  aro 
confined  to  that  sum  (h)  ;  as  in  an  action  on  a  bond  for  1,000/.,  con- 
ditioned that  defendant  should  marry  plaintiff,  the  Court  held,  that 
if  tho  jury  found  a  verdict  for  plaintiff,  they  could  not  give  moro  or 
less  damages  thaii  tho  1,000/.  (;i').  But  where  it  docs  not  appear 
clear  that  tho  parties  intended  the  sum  stated  in  tho  agreement  as 
liquidated  damages  to  be  suth,  it  must  then  be  deemed  a  mere 
penalty;  in  which  case,  although  tho  jury  cannot  give  a  larger 
amount  of  damages  than  that  sum,  yet  they  may  find  a  loss  sum  {>/). 
As  to  tho  damages  being  limited  where  breaches  aro  assigned  under 
8  ifc  9  W.  3,  c.  11,  a.  8,  in  an  action  on  a  bond,  see  post,  Ch.  CX.  It 
is  also  a  general  rule,  that  the  jury  cannot  exceed  the  damages  laid 
in  tho  statoi  ;ont  of  claim  (2).  If  tho  verdict  be  for  more,  tho  Court 
or  a  Judge  may  allow  an  amendment  of  tho  statement  of  claim  by 
increasing  the  amount  of  damages  claimed  thereby  («). 

The  Court  have  refused  to  amend  the  verdict  "by  mcreasing  the 
damages  given  by  the  jury,  although  all  the  jurymen  joined  in 
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Chap.  LXVI. 

Matters  not 
pleaded  not 
allowed  in 
mitigation. 

DaniaKos 
whou  limited. 


Whoro  a 
penalty. 


Damages  in 
excess  of 
amount 
claimed  in 
statement 
of  claim. 
Wlion  in- 
creased (//). 


(s)  Speck  V.  Phillips,  o  M.  &  W. 
279 ;  7  Dowl.  470.  Seo  IFatson  v. 
Christie,  2  B.  ScV.  224.  As  to  plead- 
ing matters  going  to  damages  only, 
SCO  MilUngton  v.  Loving,  G  Q.  B.  D. 
190 ;  50  L.  J.,  Q.  B.  214,  and  other 
cases  cited  ante,  p.  282. 

(0  See  Hey  v.  IVi/che,  2  G.  &  D. 
569;  12L.  J.,  Q.  B.'83. 

(m)  Wallis  V.  Smith,  21  Ch.  D.  243 ; 
62  L.  J.,  Ch.  145 ;  47  L.  T.  389 ;  31 
W.  R.  214. 

(x)  See  Edmoiidson  v.  Machell,  2 
T.  R.  4:  Reynolds  v.  Bridge,  6  El.  & 
Bl.  528;  26  L.  J.,  Q.  B.  12:  Mercer 
V.  Irving,  El.  Bl.  &  El.  5C3  :  27  L.  J., 
Q.  B. 291. 

(,'/)  Upon  tho  question,  whether 
the  sum  is  to  bo  considered  a  penalty 
or  liquidated  damages,  the  rule  ap- 
pears to  be  now  established,  that 
where  the  same  sum  is  stipulated  as 
recoverable  for  tho  breacli  of  every 
article  in  an  agreement,  however 
minute  and  uiiimpuilai  I,  it  bhull  bo 
regarded  as  a  peualtj'  and  not  as 
liquidated  daiuages,  notwithstanding 


the  agreement  declares  not  only  aflir- 
matively  that  the  same  shall  bo  taken 
as  liquidated  damages,  but  negatively 
also  that  it  shall  not  bo  taken  as  a 
penalty:  Wultis  v.  Smith,  supra, 
n.  («);  lSauad.u8c:  lloiiswAncctl, 
6  Biug.  N.  C.  390:  Davies  v.  I'enton, 
G  B.  &  C.  21G:  Kemble  v.  Furren, 
3  Moo.  &  P.  425;  CBing.  141:  Ikck- 
ham  V.  Brake,  8  M.  &  \V.  846 :  Homer 
V.  Flintoff,  9  M.  &  W.  G78. 

(z)  Chcvetey  v.  .Vorris,  2  V^^  Bl. 
1300. 

(«)  Ord.  XXVIII.  r.  12,  ante,  p.  442': 
Benewith  v.  Evans,  70  L.  T.  (Jour.) 
426,  cor.  Stephen,  J.,  April  12th, 
1881 :  Tcbbs  v.  Barron,  5  Sc.  N.  11. 
837  :  Tomanson  v.  Blacksmith,  7  T. 
R.  132. 

(/))  As  to  the  power  it  is  said  the 
Courts  {jossess  to  increase  tho  da- 
mages ill  actions  for  mayhem  and 
atrocious  battery,  see  Brown  v.  .SV'V- 
inoitr,  1  Wils.  5 :  Cook  v.  Bial,  1  id. 
luiyui.  176;  3  .Salk.  115:  Austin  v. 
HUliers,  Hardres,  408  :  Cook  v.  Beat, 
ILd.  Raym.  176;  3  Salk.  115. 
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an  affidavit  stating  thoir  intention  to  havo  given  stich  increasorl 
(liuuagos,  and  that  thoy  conceived  tlioir  verdict  wa.s  calculated  to 
give  them  {d).  In  an  undefended  causo  on  a  mortgage  deed,  plain- 
tift'^s  counsel  inadvertently  took  a  verdict  for  the  principal  only, 
omitting  to  include  interest;  the  Court  refused  to  increase  the 
verdict  (c'*  As  to  granting  a  new  trial  upon  the  ground  of  the 
damagcf!  boing  too  small,  see  post,  Ch.  LXVIII. 
When  reduced.  The  Court  cannot  reduce  the  damages,  except  by  consent:  all 
thoy  can  do  if  the  damages  are  excessive,  is  to  grant  a  new  trial '(/). 
They  may,  however,  whore  the  i)laintiff  consents  to  the  damages 
being  reduced  to  such  a  sum  as  the  Court  thinks  reasonable,  refuse 
a  now  trial  on  their  bein^  so  reduced,  although  the  defendant  does 
not  consent  {<j).  Where  damages  found  by  the  jury  have  been  cal- 
culated iipon  a  value  assented  to  by  counsel  on  both  sides,  the  Court 
will  not  in  general  interfere  to  reduce  the  amount  of  the  verdict,  on 
affidavits  that  counsel  wore  mistaken  in  that  which  they  assumed 
as  the  basis  of  their  calculation  (A).  The  proper  time  for  explana- 
tions of  this  kind  is  at  the  trial  (/). 

Wo  have  already  shortly  pomtod  out  that  the  verdict  may  bo 
against  one  or  more  of  several  defendants  (/c).  If  several  defendants 
in  trespass  are  found  guilty  of  a  joint  trespass,  the  jury  cannot 
sever  the  diimagos  (/).  Where  there  are  different  acts,  not  buino- 
joint  acts,  complained  of  against  several  defendants,  the  damage's 
ma}',  and  generally  must,  bo  severed  (Ord.  XVI,  rr.  3,  4.  uost 
Vh.  LXXXVIL).  '     >l     ' 

Where  the  statement  of  claim  contains  several  distinct  claims, 
claimed  by  the  same  plaintiff,  the  jury  may  assess  either  entire 
damages  upon  all  or  any  of  them,  or  several  damages  upon  each  (in). 
If  ono  of  the  claims  be  bad,  the  plaintiff  should  take  care  that  the 
latter  bo  done,  for  in  such  a  case,  if  a  verdict  be  entered  generally 
and  entire  damages  given,  the  Court  will  award  a  new  trial,  or  a 
new  assessment  of  damages,  see  post,  Ch.  LXVIII.  ]3ut  in  some 
cases  an  amendment  will  bo  allowed  to  bo  made  in  the  manner  men- 
tioned po5<,  p.  GG«,  by  confining  the  damages  to  the  good  claims.  If 
a  verdict  is  found  for  defendant  on  one  of  several  defences  going  to 
the  whole  causo  of  action,  it  is  not  necessary  for  the  jury  to  assess 


Where  several 
defendants. 


Where  several 
claims,  issues, 
&c. 
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(rl)  Jackson  v.  WiUiamson,  2  T.  R. 
281.  And  see  Cnnn  v.  Facey,  5  N.  & 
M.  403 ;  4  Ad.  &  E.  68 :  Laker  v. 
Brotvn,  2  M.  &  W.  199;  ,5  Dowl.  313. 
See  liahhvyii  and  Uirries'  case,  God- 
bolt,  245,  where  plaintiff  was  entitled 
to  treble  damages,  but  the  verdict 
was  taken  for  smgle  damages  only  ; 
the  Court  corrected  the  mistake  ;  but 
there  the  Court  only  gave  the  finding 
of  the  jury  its  legal  effect. 

(c)  Baker  v.  Mrowii,  2  M.  &  W. 
199;  6  Dowl.  313. 

(/)  As  to  granting  a  new  trial, 
upon  the  ground  that  the  damages  are 
excessive,  see  post,  Ch.  LXVIII. 

(•(?)  JJe/t  V. Laues. C.  A.,  13 Q.  B.  T). 
3.5i);  53  L.  J.,  Q.  B.  249;  60  L.  T. 
441 ;  32  W.  E.  607. 


Ui)  Ilillon  V.  Fowler,  5  Dowl.  312. 

(t)  Jackson  v.  Williamson,  2  T.  IJ. 
281.  See  Hhort  v.  Kalloway,  11  Ad. 
&E.  28. 

ik)  Ante,  p.  656. 

(0  Eliot  v.  Allen,  1  C.  B.  18:  Chirk 
v.  Newsan,  1  Ex.  131  ;  16  L.  J.,  Ex. 
297.  See  Towell  v.  Hndtjetts,  5  Cur. 
&  P.  432 :  Ilowardv.  Xewton,  2  M.  & 
Rob.  609:  Hill  v.  Goodehild,  5  Bur. 
2790  :  Mitchell  v.  Millbank,  6  T.  E. 
199.  As  to  severing  the  damages^ 
&c.,  see  11  Co.,  5b:  Flayer  w.  ll'ani, 
Cro.  Car.  54:  Austen  v.  Willward, 
Cro.  El.  860;  11  Co.  6a,  7a  :  Walker 
v.  Woolcott,  8  Car.  &  P.  S.^ii. 

(«0  1  Ro.  Abr.  570  (F),  pi.  1 : 
FrcsioH  V.  Fccke,  El.  Bl.  &  El.  336 ; 
27L.J.,Q.B.424. 
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damages  on  tho  othor  issues  {n).    In  an  action  for  words  used  on   Chap.  LXVI 

Olio  occasion,  if  tho  words  bo  sot  forth  iu  tho  statomout  of  claim,  and 

soino  of  them  bo  actionable,  and  others  not,  outiro  damages  may  bo 

given  ;  for  it  shall  bo  intended  that  tho  damages  wove  given  for  tho 

words  which  were  actionable,  and  tliat  tho  others  were  inserted  only 

for  aggravation  (o).     But  if  tho  statement  of  claim  in  such  an 

action  charge  tho  defendant  with  worJ  •  used  on  several  distinct 

occasions,  and  all  tho  words  used  on  some  or  ouo  of  them  are  not 

actionable,  and  thoro  is  not  any  special  damage  laid,  and  a  gtncrul 

verdict  and  entire  damages  be  given,  it  will  bo  bad,  and  defendant 

may  move  for  a  now  trial,  or  appeal  (/>). 

Damages  may  bo  assessed  upon  a  nonsuit  (7),  or  verdict  for  tho 
defendant  in  replevin  (r).  And  on  tho  trial  of  an  issue  in  fact,  tho 
jury  cannot,  except  by  consent,  find  a  verdict  for  tho  defendant, 
and  assess  damages  contingent  upon  tho  Court  abovo  being  of 
opinion  that  tho  plaintiif  was  entitled  to  recover  (s). 

Double  and  treble  damages  aro  in  some  cases  given  by  particular 
statutes ;  but  at  common  law  the  damages  aro  always  single. 
JDoublo  and  treble  damages  mean  double  and  treble  tho  damages 
actually  given  by  the  jury,  and  are  not  reckoned  in  tho  samo 
manner  as  double  or  treble  costs  aro  [t). 

Where  damages  are  claimed  by  a  counterclaim,  tho  jury  must 
assess  the  same  in  tho  samo  way  as  if  tho  defendant  were  plaintiff 
{ante,  Gh.  XXI.). 

5.  Amendment  of   Verdict."] — Tho  Court  have,   in  general,  no  5.  Amendment 
authority  to  amend  or  alter  tho  verdict  actually  found  by  tho  jury  of  verdict, 
in  point  of  substance  ()t),  but  they  may  do  so  in  order  to  give  the  in  general, 
finding  of  the  jury  its  legal  effect;  and,  thereforo,  whore,  phiintitf 
being  entitled  to  treble  damages,  the  verdict  was  taken  by  mistake 
for  single  damages  only,  the  Court  increased  tho  amount  accord- 
ingly (a;).     And  where,  in  an  action  for  not  sotting  out  tithes,  the 
jury  found  damages  to  the  amount  of  the  single  value  only,  although 
the'  Court  refused  to  enter  tho  verdict  for  tho  treble  value,  yet 
they  said  that,  had  the  jury,  instead  of  finding  damages  to  the 
amount  of  the  single  value  only,  found  that  the  single  value  was  so 
much,  tho  Court  might  have  ordered  judgment  to  be  entered  up  for 
treble  value,  as  given  by  tho  statute  [y).    So,  before  the  Judicature 


Ou  a  nonsuit 
or  verdict  for 
defendant. 


Double  and 
treble  da- 
maftea. 


Damages 
where  coun- 
ter-claim. 


1.  Bl.  &  El.  336 ; 


(«)  See  Gregory  V.  Btilce  of  Bruns- 
wid;  3  C.  B.  481 ;  16  L.  J.,  C.  P.  35. 

(0)  1  Bo.  Abr.  576  (F),  pi.  1: 
Broughton^s  case,  Moore,  142,  143, 
708:  Brooke  v.  Clarke,  Cro.  El.  328: 
Thaxbie  v.  Smith,  Id.  785:  Lynkcr 
V.  Slanwell,  1  Bulst.  37:  Kitchcnman 
V.  Sked,  3  Ex.  49  ;  18  L.  J.,  Ex.  23  : 
M'Greqor  v.  Graves,  3  Ex.  34 ;  18 
L.  J.,  tex.  109. 

(p)  2  Saund.  171  e :  Lloyd  v.  Mor- 
ris, WUles,  443;  3  Bac.  Abr.  7: 
Emblin  v.  Bartnell,  12  M.  &  W.  830; 
13  L.  J.,  Ex.  255  :  Empson  v.  Griffin, 
11  A.  &  E.  18G.  And  see  Cooh  y, 
to,  3M.  &Sel.  110. 


(?)  Comb.  11;  5  Mod.  70;  Tidd, 
9th  cd.  869. 

(r)  Stat.  7  H.  8,  c.  43,  s.  3 ;  21  Id. 
c.  19,  s.  3,  Vol.  2,Ch.  CVII. 

(s)  Xcicton  V.  llarland,  1  Sc.  N. 
.\.  482;  1  M.  &  G.  045:  Booth  v. 
Clivv,  10  C.  B.  827;  20  L.  J.,  C.  P. 
151. 

(C)  Buckle  V.  Bewes,  4  B.  &  C.  154 ; 
6D.  &R.  1. 

(m)  See  Spencer  v.  Gofer,  1  H.  Bl. 
78:  Sam/ford  v.  Forter,  2  Chit.  1 51. 

{x)  Baldivyn  and  Girries'  case, 
Godbolt,  245. 

(«)  Satidford  v.  Clarke,  '2  Chit. 
351.  See  i\ize  v.  Thompson,  1  Taunt. 
121. 
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by  judge's 
notes,  ice.  (/i) 


The  Verdict. 

Acts,  if  tho  juiy  pavo  groator  datnnfjoa  than  wovo  laid  in  tlio  docli- 
~  ration,  tlio  Court,  ovou  after  judymuut  and  error  brought  on  that 
account,  wouM  aUow  ])hiiiitirt'  to  roinody  tlio  defect,  by  enterin-'  a 
remiUiUir  for  tho  oxces.s(/j).  So,  if  the  jury  in  replevin  found  acconl- 
ing  to  17  C.  2,  c.  7,  a.  '1,  but,  instead  of  finding  tho  amount  of  the 
rent  in  aiToar,  and  tho  value  of  tho  goods  distn'ined,  found  damages 
to  tho  amount  of  tho  rent  claimed  in  tho  conu.s.inco,  defondunt  might 
remedy  tho  defect  by  obtaining  leave  of  thi'  Court  to  enter  his 
judgment  for  a  icturn  as  at  common  law,  or  tho  Court  would  allow 
hnn  to  amend  his  j  iidgmont,  if  already  entered  as  accordiuir  to  tho 
Btatuto  17  C.  2,  c.  7,  «.  2(f). 

_  When  a  mistake  is  made  in  recording  tho  verdict,  tho  asso- 
ciate's certificate  {<ihte,  p.  (io3)  may  bo  amendi'd  by  tho  Judge's 
notes  (('),  or  by  the  notes  of  the  clerk  ui  assize  or  a.^No- 
ciate(/),  tho  mistake,  in  such  a  case,  being  tho  misprision  of  tho 
clerk.  Thus,  when  tho  associate  by  mistake  entered  '-^  diiiuiigcs 
instead  of  174/.,  an  amendment  was  allowed  bv  tho  Judgi's 
notes  (//).  8o,  in  a  case,  where  in  an  action  of  debt  for  5/.  \os.  1|7., 
defendant  pleaded  vnwputm  imlehitatua  as  to  all  but  JJ/.  lOs.,  anil  tis 
to  that  sum  a  tender,  the  verdict  was  entered  on  the  postca  as  n 
general  verdict  for  ol.  \m.  \\,l.,  and  though  apprised  of  the  in- 
formality, Idaintiff  signed  judgment  and  taxed  his  costs,  tho  postni 
was  allowed  to  be  amended  by  tho  Judge's  notes,  after  error  brouglit 
on  payment  of  the  costs  of  tho  application  and  of  tho  proceeding  in 
error  (/i).  Ho,  if  there  were  several  counts  in  a  dcelaraticjii,  soimj 
of  which  were  bad,  and  by  mistake  a  general  verdict  was  entered 
on  all  tho  counts,  although  evidence  was  given  upon  tho  good  counts 
only,  the  postea  might  bo  amended  by  tho  Judge's  notes  (/).  Aiul 
where,  in  such  a  case,  it  appeared  from  the  Judge's  notes  that  tho 
jury  calculated  tho  damages  on  evidence  apidicablo  to  tho  gciiul 
counts  only  (/■■),  tho  postea  was  amended,  although  it  appeared  that 
ovidonco  had  been  given  applicable  to  tho  bad  counts  also  (/).    And 


(A)  Usher  v.  Daiisci/,  4  M.  &  Sel. 
94;  MS.,  E.  1815:  Fickirood  v. 
Wright,  1  H.  Dl.  642. 

(c)  liccs  V.  Mnryaii,  3  T.  li.  349 : 
Ilirhcrt  V.  WtiUrs,  Carth.  3G2: 
Shcape  v.  Cu/peppcr,  1  Lev.  2.i.5.  And 
ace  UamoH  v.  Jones,  4  T.  R.  509. 

(rf)  As  to  amendments  in  geuerul, 
see  ante,  p.  442. 

(«)  Abbott  V.  Andrnvs,  8  Q.  B.  D. 
648:  Clack  v.  Wood,  9  Q.  B.  D.  270 : 
Neiocombe  v.    Green,   2    Str.    1197; 

I  Wils.  33:  3ocA.  Church  v.  Perkins, 
3  T.  It.  749:  Richardson  v.  Mellish, 

II  Moore,  104;  7B.  &C.8I9;  3  Biug. 
33t:  Urnest  v.  Brown,  4  Biug.  N.  U. 
102 ;  5  Sc.  491 :  rechcll  v.  Watson, 
8  M.  &  W.  691.  It  seems  that  tho 
Judge  may  make  such  an  amendment 
from  his  recollection.  See  Mariunski 
V.  Cairns,  1  Macq.  H.  L.  f^a.  212, 
766;  but  see  Jt.  v.  Virrier,  12  A.  & 
E.  317 ;  4  P.  &  D.  161 :  Walker  v. 
King,  6  L.  J.,  Ex.    184  :  I'etrie  v. 


Hannai/,  3  T.  R.  659.    And  see  Jhs 
V.  Tamer,  3  Vov/].  211. 

(/)  Jtex  V.  A'eat,  1  Salk.  17: 
J'arsons  v.  Gill,  Id.  61 ;  2  Ld.  Hnvm. 
895 :  Stindford  v,  Porter,  2  Chit.  Uep. 
352. 

{</)  Bull.  N.  P.  320 :  yewcombc  v. 
Green,  1  Wils.  33  ;  2  Str.  1197. 

(/()  Wallis  V.  Goddard,  3  So.  X.  K, 
295.  As  to  what  tho  postea  was,  sco 
ante,  p.  654. 

_(0  Eddoivcs  V.  Hopkins,  1  Doug. 
376.  And  see  Taylor  v.  Whitehead, 
2  Id.  746 :  Henley  v.  Manor,  i<-c.  (/ 
Lyme  liegis,  3  M.  &  P.  3I() ;  6  Binj,'. 
100. 

(Ji)  But  this  must  clearly  appear. 
See  £mjmn  v.  Griffin,  11  A.  &  E. 
186. 

(/)  Williams  v.  Brcednn,  1  B.  &  P. 
329.  See  Upencer  v.  Goter,  1  H.  lil. 
78:  2  Saund.  171  a:  Spicry  v  j^no. 
rfa/e!,  2  B.  &  P.  49. 


Amendmeut  of  Service. 


CO'J 


whoro  tlicro  wna  a  misjuimlor  of  counts,  and  a  p;onoral  vcidict   Cnxr.  LXVI. 

{fiven,  it'  tho  jury  had  ciilculutcd  tlicir  ilaiiiagcH  with  icI'ui'cul'o  to  " 

Olio  count  only,  thu  jiostea  might  liavo  Leon  so  itiiiciuled  hy  ciitcr-ng 

tho  verdict  on  that  count,  by  which  lucaiis  tho  misjoinder  wouhl  bo 

cured  (m).     And  in  a  case  bofoio  tho  Com.  L(tti>  J'ruc,  Act,  18J2, 

attor  verdict  in  ojectmont  for  a  laossuago  and  tenement,  tho  Court 

(liending  a  nih3  to  arrest  tho  judgment)  gave  h'avo  to  amend  by 

entering  a  verdict  for  tho  messuiigo  only,  without  obliging  tho 

lessor  of  tho  plaintitt'  to  releaso  tho  damiigcs(/().     And,  in  a  caso 

whero  tho  declamtion  contained  counts,  lirst,  for  i;J!i/.,  stated  to  bo 

duo  on  a  judgment;  secondly,_  fur  IhO/.  rent;  on  tho  first  criint 

tho  ploadings  led  to  an  issue  in   law;  to  tho  hccond,  defendant 

pleaded  part  payment,  and,  issue  being  joined  on  that  allegation, 

u  jury  was  impanelled  to  try  it,  and  to  assess  contingent  damages 

oil  tho  issue  in  law;  oa  tho  second  issue  there  appeared  to  be  a 

balance  of  100/.  due  to  nlaintiff ;  the  jury  found  a  general  verdict 

for  i;5W.  ;  afterwards  the  issue  in  law  was  decided  in  favour  of 

defendant;  it  was  lit  Id,  that  tho  Judge  might  amend  tho  verdict 

by  his  notes,  and  direct  it  to  bo  entered  f^r  jilaintill'  on  the  second 

count  only,  for  100/.  {(>).    But  in  a  priial  action,  whoro  the  jury 

found  a  verdict  for  ono  penalty,  on  evidence  e([ually  applicable  to 

each  of  two  counts,  and  plaintilf  applied  it  to  one  of  tlie  counts 

which  was  subsequently  found  to  bo  bad,  an  application  to  allow 

him  to  enter  it  up  ou  the  other  was  refused  ( ]>).     It  seems  that  it 

is  only  in  a  clear  case  that  an  amendment  in  accordance  with 

tho  Judge's  notes  will  bo  allowed  (q). 

Tho  application  to  amend  tho  associate's  certificate  by  tho  Judge's  To  whom  ap- 
notes  should  bo  mado  to  tho  Judgo  who  tried  tho  action,  and  not  to  phciiti  a  to  be 
tho  Court  (r). 

It  seems  it  may  bo  mado  at  any  timo  before  judgment  («),  or  after  Wlim  it 
final  judgment,  and  oven  after  appeal  brought  («).     But  an  appli-  Bhouklbo 
cation  to  enter  a  verdict  upon  particular  counts,  accoiding  to  the  maclu. 
evidence  on  tho  Judge's  notes,  after  a  hipso  of  eight  years,  and 
after  judgment  had  been  reversed  on  error  brought  for  a  defect  in 
ono  of  tho  counts,  was  refused  («)•    And  in  a  case  whore,  in  au 


(m)  1  Cliit.  G25,  n. :  Kiff/itli/  v. 
Birch,  2  M.  &  S.  533. 

(«)  Gondtitle  V.  Otuay,  8  East, 
357.  And  seo  JJoe  v.  iMjball,  1  M. 
&P.  330;  8B.  &C.  70. 

(o)  Ferguson  v.  Mahon,  11  A.  &  E. 

179. 

\p)  Ilollowaij  V.  Bennett,  3  T.  R. 
448 :  llard>i  v.  Cathcart,  5  Taunt.  2  ; 
1  Marsh,  180  ;  alitcr,  in  an  iufonna- 
tiou  by  tho  Attomey-Geucral,  10 
Price,  9. 

{q)  See  Bccce  v.  Lee,  7  Mooro,  269. 

(r)  Ncicton  v.  llarland,  I  Sc.  N. 
R.  503 ;  1  M.  &  G.  958 ;  9  Dowl.  65 : 
Harrison  v.  King,  1  B.  &  Ad.  163 : 
Ernest  v.  Brown,  4  Ding.,  N.  C.  162  ; 
6  Sc.  491:  Scougull  v.  Campbell,  \ 
Chit.  283 :  Boe  v,  I'erkins,  o  X.  E. 
749 :  Loe  d.  Haxby  v.  Frestou,  6  D. 
&L.  7. 


(,s)  Grnnt  v.  .-Istk,  2  Doug.  730. 

(<)  Rtric  V.  Jlannay,  3  T.  R.  749, 
659 :  Usher  v.  Danscy,  4  M.  &  Sel. 
94;  MS.,  E.  1815:  Richardson  v. 
Mellish,  11  Moore,  104  ;  7  B.  &  C. 
819  ;  3  Bitig.  334.  In  the  latter  case 
the  amendment  was  mado  after  argu- 
ment in  the  Court  of  Error.  And 
SCO  Gregory  v.  Coiterell,  5  El.  &  Bl. 
571 ;  25  L.  J.,  Q.  B.  33  :  irallis  v. 
Goddard,  3  Sc.  N.  R.  295:  Bout  rs  v. 
Nixon,  12  Q.  B.  546  ;  18  L.  J.,  Q.  B. 
41,  where,  after  the  postca  was 
amended,  tho  j  udgmcnt  was  amended 
to  accord  with  tho  postea:  Hooper  v. 
Lane,  6  H.  L.  443 ;  3  Jur.,  N.  S. 
1026,  H.  L. 

(«)  Harrison  v.  King,  1  B.  &  Aid. 
161 ;  i  Price,  46 :  Jaclaon  v,  Gallo- 
way, 2  D.  &  L.  839. 
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PAnT  VII. 


Service  of 
order  to 
amciul. 


Court  cannot 
oltcr  Judgo's 
order. 

Increasing, 
&c.  damages. 

Amon<lniout  of 
special  verdict 
or  coso. 


The  Vtrdid. 

action  for  tho  broacli  of  a  charter-party,  throo  breachoa  wore  as- 
sign rl  in  tho  (loehirution,  uikI  phiintiff  obtained  a  genorul  verdi't 
tho  Court  seemed  to  bo  of  opinion,  that,  after  tiny  had  awarded  a 
vtnire  de  novo,  on  tho  ground  that  one  of  tho  brouehes  was  ill-ns- 
signed ,  it  was  not  nompotent  to  tho  Judge  who  tried  the  caimo  to 
omend  the  poatoa,  by  confining  tho  verdict  to  tho  issues  raised  on 
tlio  other  broachos {,i). 

Where  the  plaintiff  obtained  an  order  to  amend  tho  postca  ut 
half-past  nmo  o'clock  on  22nd  November,  but  did  not  draw  it  un 
until  2;5rd,  and  it  was  not  served  until  four  o'clock  on  24th,  it  was 
held,  that,  as  no  fresh  step  could  have  been  taken  by  defendant 
plamtitl  had  not  abandoned  tho  order  [y).  ' 

A  Judgo's  direction  as  to  tho  amondinfiif  of  the  certificate  of  tho 
officer  according  to  his  notes  of  tho  triu'  cannot  bo  questioned  in 
tho  Court  above  {z). 

_  As  to  tho  Court  increasing  or  reducing  tho  damages  civen  by  (ho 
jury,  see  ante,  p,  C«G.  "^ 

A  special  verdict  (a),  or  special  case  (h)  whore  a  verdict  is  taken 
fiubjcct  to  a  sj.ecial  case,  may  bo  amended  by  the  Judgo's  notes  or 
by  tho  minutes  taken  by  tho  clerk  of  assize  or  officer  (c). 


(x)  Gould  v.  Oliver,  2  So.  N.  R. 
636. 

(//)  S-mlfordx.Akock,  10  M.  &  W. 
689;  2I,owl.,N.S.4(i;5.  As  to  when 
a  Judgo's  order  should  in  pouorul  bo 
Bervod,  see  Vol.  2,  Ch.  CXXVI. 

(z)  Saudfin-d  v.  Alcack,  10  M.  & 
W.  G89;  2'Dowl.,  N.  S.-Uil!:  Xewtoii 
V.  llurlaml,  1  Sc.  N.  R.  503 ;  1  M. 
&  G.  958 ;  9  Dowl.  C  j  :  Kilner  v. 
Bailei/,  5  M.  &  W.  382 ;  7  Dowl.  803: 
Daiiitry  v.  Brockkhurst,  3  Ex.  091. 


S«    I 


(a)  Manners  v.  Foatan,  3  D.  &  r. 

m  Post,  Vol.  2,  Ch.  CXVII. :  Doe 
u.  Ilitehiiiga  v.  Lewis,  1  Bur.  017. 

W  Mex  V.  Kt'iit,  1  Sulk.  47 ;  Hull 
N.  P.  320:  Haml/ord  v.  I'ortvy,  2 
Chit.  Rep.  352.  As  to  auiending  liy 
notes  of  counsel,  &c.,  see  Mai/u  v. 
Archer,  1  Sir.  614:  ('i-omivclt  v 
GrjwsdcH,  2  Sulk.  4G2  ;  1  Ld.  Rnym. 
335:  Tnvirnn  v.  Lourdiice,  1  S.'ilk" 
276;  3  Id.  151;  2  Ld.  Raym,  10:J0' 
Sanders  v.  Vamclkr,  4  Q.  B.  :'G0. 
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See  also  as  to  costs  between  solicitor  and  client,  ante,  Ch.  VIII. ; 
socm-ity  for   costs,  ante,    Ch.  XXXIII.;    costs  of  appeal,  post, 

Ch.LXXXV.  .        ..     ,  ,.         ,-.  X- 

Seo  also  as  to  the  costs  of  particular  procoedings,  the  respective 
titles  of  those  procoedings  in  the  Index.] 

Sect.  1.  Parties  entitled  to  Costs. 

General  Rule-Costs  in  Discretion  of  Court  or  Jud<ie.-\-ThQ  ngUio  SretiL?'^^" 
costs  of  and  incident  to  all  proceedings  in  tho  Supreme  Court  («)  discretion, 
is  now  regulated  by  B.  of  8.  C,  Ord.  LXV.  r.  1.    This  rule  in 


{a)  See  infra,  n.  («).    As  to  costs 
of  proceedings  in  the  Court  of  Ap- 


peal and  House  of  Lords,  see  i,i08t, 
Chs.  LXXXV.  and  LXXXVI. 
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Coiti— Parties  entitled  to. 

_  effect  repeals  all  the  earlier  statutes  as  to  costs  so  far  as  they  are 
inconsistent  with  it  {a).  Tliis  repeal  extends  to  all  the  statutes 
which  clepnvo  a  successful  plaintilf  of  his  costs  in  the  event  of  liis 
recovering  less  than  a  certain  amount  («),  except  the  5th  section 
of  the  County  Courts  Act,  18«7  (i),  which  is  preserved  by  the 
()<th  section  of  the  Judicature  Act,  1873(c),  and  subject  to  which 
the  rule  is  expressly  made. 

By  B.  0/  S.  v.,  Ord.  LXV.  r.  1,  "Subject  to  the  provisions  of 
the  Acts  and  these  rules,  the  costs  of  and  incident  to  all  proceedin-'s 
111  the  Supremo  Court  [d),  including  tlie  administration  of  estatus 
and  trusts,  shall  bo  in  the  discretion  of  the  Court  or  Judge :  i)ro- 
vided  that  notliing  herein  contained  shall  deprive  an  executor 
administrator,  trustee  or  uiortgagco  who  has  not  unreasonably 
instituted  or  carried  on  or  resisted  any  proceedings,  of  any  right 
to  costs  out  of  a  particular  estate  or  fund  to  which  ho  would  bo 
entitled  according  to  tlie  rules  hitherto  acted  upon  in  the  Chancery 
-Uivision  (e) ;  provided  also  that,  where  any  action,  causo,  matter,  or 
issue  IS  tried  with  a  jury,  the  costs  shall  follow  the  event,  unless 
tho  Judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or 
the  Court  shall,  for  good  causo,  otherwise  order"  (/). 

The  general  principle  established  by  this  rule  is  that  costs  are  iu 
all  cases  m  tho  discretiou  ' '  tlio  Court  or  Judge  by  whom  the 
matter  to  which  they  rela  adjudicated  upon  {g).  This  is  subicct 
to  special  provisions  in  t.  j  case  of  actions  tried  by  a  jury  (//)  •  iu 
tho  case  of  a  plaintiff  who  recovers  less  than  20/.  in  an  action 
founded  on  contract  or  10/.  in  an  action  founded  on  tort  (/) ;  in  tlio 
case  of  a  plaintiff  who  does  not  recover  mr  j  than  50/.  in  an  action 
founded  on  contract  (^■) ;  iu  tho  case  of  '.dstees,  executors,  moit- 
gagoos  and  others  entitled  to  costs  out  of  a  particular  estate  or 
\"n  1^  ^'  ^^^  '"  certain  cases  provided  for  by  special  statutes  (v//^ 
All  these  special  provisions  will  be  found  separately  discussed  later 
on  in  this  chapter. 
Tho  former  rulo  {Ord,  LV.)  was  expressly  confined  to  the  costs 


((?)  Garnet  v.  Bradley,  3  App.  Cas. 
944;  48  L.  J.,  Ex.  18G:  iix-  p. 
Mercers'  Co.,  10  Ch.  D.  481  ;  48 
L.  J.,  Ch.  384,  C.  A.:  I'arwns  v. 
Tinliiiff,  2  C.  P.  D.  119;  !G  L.  J., 

C.  P.  230 :  Tennnu    v.  Jitlis,  6  Q.  B. 

D.  46  ;  50  L.  J.,  Q.  B.  143 ;  43  L.  T. 
006  (31  &  32  V.  c.  71,  s.  9)  :  King  v. 
Hatvkesivorth,  i  Q.  B.  D.  371 :  In 
re  Uanburt/s  Trusts,  31  W.  K.  784 
(Settled  Land  Act,  1882,  s.  32). 
Most,  if  not  all,  the  earlier  statutes 
are  now  expressly  repealed  by  tho 
Civil  Procedure  Acts  Kepeal  Act, 
1879  (42  &  43  V.  c.  6!;) .  This  statute 
repeals  altogether  Iho  stats.  43  Eliz. 
c.  6,  s.  2 ;  3  &  4  V.  c.  24.  It  re- 
peals, as  to  the  Supremo  Court,  tho 
Btats.  6  Edw.  1  (stat.  Gloucester), 
c.  1;  23  11.8,0.  16;  4  Jac.  1,  c.  3 
21  Jac.  1,  c.  10,  s.  6;  8  &  9  W.  3, 
c.  11,  -  1—5;  4&5  Amu),  o.  3,8.  5 
(c.  10  Ai  Euffliead) ;  43  G.  3,  c.  3, 
8.  46  ;  3  &  4  W.  4,  c.  42,  ss.  31-35 ; 


and  the  latter  statutes  are  altogctlicr 
repealed  by  the  stat.  40  &  47  Viut 
c.  49,  8.  4.  The  stat.  22  &  23  C.  2,  c. !) 
:s  repealed  by  tho  Statute  Law  IJe- 
vision  Act,  1803  (26  &  27  V.  c.  12.5) 

{b)  30  &  31  V.  c.  142,  8.  5.  SCO 
this  section  fully  considered  post, 
p.  081.  ^      ' 

((■)  See  this  section,  post,  p.  081. 

{d)  See  intra,  n.  (;/). 

(0  See  post,  p.  0<J0. 

( /■)  This  proviso  is  discussed  post, 
p.  075. 

((/)  Sco  tho  order  itself.  Fane  v. 
Faue,  41  L.  T.  551,  whero  a  success- 
ful plaintiff  was  ordered  to  jwy  tho 
cost.s  of  tho  action,  on  tho  ground 
that  it  was  unnecessary. 

(//)  See  post,  p.  075, 

(i)  Seo  post,  p.  080. 

(k)  Seo  post.  p.  085. 

(/)  See  post,'  p.  01)0. 
(»»)  Seo  post,  p.  090. 
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of  proceedings  in  tho  "  High  Court"  («),  but  in  tho  present  rulo  the  Chap.  LXVII. 

words  "Supremo  Court"  aro  substituted.      By  proceedings,  the 

rulo  moans  proceedings  that  have  actually  come  into  or  before  tho 
Court  («).  It  ap2)lios  to  all  such  proceedings  (o).  It  ajjplies  to  tho 
iroceedings  on  a  case  stated  by  sessions  on  ai)'-)eal  against  a  rate  {jj), 
3ut  not  to  proceedings  on  a  case  stated  by  sessions  on  appeal  from 
a  conviction  under  tho  Weights  and  Measures  Act{<j).  It  applies 
to  a  rulo  for  a  certiorari  to  bring  up  an  order  of  justices  under  tho 
Public  Health  Act  (r). 

Tho  rule  confers  a  discretionary  power  to  award  cos'.j  of  pro- 
ceedings under  statutes  which  contain  no  special  provision  as  to 
costs  («). 

The  rulo  gives  tho  Court,  Judge  or  Master  power  over  tho  costs 
of  each  proceeding  which  conies  before  them  for  adjudication. 
Thus,  it  gives  a  Master  or  Judgo  power  to  order  a  party  who  has  in- 
sufficiently answered  interrogatories,  to  pay  tho  costs  '^  any  event  of 
an  application  to  compel  a  further  answer  (<),  or  to  order  that  the 
costs  of  an  inspection  of  property  bo  paid  by  tho  party  inspecting 
in  any  event  (m). 

Although  tlio  rule  does  not  expressly  place  any  limit  on  the  oxer-  General  prin- 
ciso  of  the  discretion  of  tho  Court  or  Judge,  still  that  discretion  is  ciples. 
guided  by  well-established  principles  (fi;).    Tho  loading  principle  on  "Discretion," 
tho  subject  is  that,  in  tho  absenco  of  special  circumstances,   the  ^°^  exercised, 
unsuccessful  party  must  pay  the  costs  of  tho  party  who  succeeds 
against  hini(/y);  vidua  victori  in  e.rpcnsis  coitdcimtandua  est{z).     A 
plaintiff  who  succeeds  in  an  action  brought  to  enforce  a  legal  right, 
and  who  is  guilty  of  no  misconduct,  is  entitled  as  of  right  to  have 
his  costs  paid  by  tho  defendant  («),  oven  although  the  latter  is 
innocent  of  any  intention  to  do  any  wrong  (i  ,  and  ovon  although 
tho  plaintiff  has  brought  the  action  without  any  notice  to  the  defen- 
dant of  his  intention  to  do  so  (e). 

The  general  principle  is  stated  by  Jesse/,  M.  E.,  in  Cooper  v. 
WliiUiiKjham  ((/),  as  follows : — "  As  I  understand  the  law  as  to  costs 


I  (' 
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(»)  Per  JesH'l,  M.  R.,  Li  re 
liraiiilrel/i's  Trade  Marks,  9  Ch.  D. 
618;  27  W.  R.  281  :  cp.  IVimshnrst 
v.  Harrow,  ^-c.  Co.,  2  Q.  B.  U.,  per 
Mellor,  J.,  at  p.  337. 

(o)  Ite  Lee  and  Hemingway,  2i 
Ch.  1).  0G9  ;  49  L.  T.  155. 

(p)  Clark  V.  Fislierton  Angnr,  0 
Q.  U.  D.  139;  .-iO  L.  J.,  M.  C.  ;!;). 

('/)  Keg.  V.  lia.reiidale,  6  Q.  B.  D. 
144  (u.) ;  29  W.  R.  335. 

(r)  Iteg.  v.  Morris,  31  W.  R.  609. 

(.'.■)  E.rp.  HnsjntaluJ'Ul.  Katharine, 
17  Ch.  D.  378;  Kx  p.  Afereers'  Co., 
10  Ch.  D.  481 ;  48  L.  J.,  Ch.  384  :  In 
re  lee  ami  Hemingway,  24  Ch.  D. 
6G9;  49L.  T.  165. 

(t)  Vicary  v.  Great  Northern  It. 
Co.,  9  Q.  B.  D.  168 ;  62  L.  J.,  Q.  B. 
462. 

C)A  Mitchell  v.  Barlet/  Ma  in  Colliery 
Co'.,  10  U.  B.  D.  457. 

(.ir)  See  per  Jlrett,  L.  J.,  in  lie 
Foster  V.  Great  W.  It.  Co.,  8  Q.  B.  D. 

C.A.P.— VOL.  I. 


at  p.  621 :  per  Bramivell,  L.  J., 
Mytrs  V.  JJefriea,  5  Ex.  D.  180,  at 
p.  184:  per  Jessel,  M.  R.,  Il'iilmott 
V.  JIarber,  17  Ch.  D.  772,  773,  774. 

(y)  1  Ring.  N.  C.  622;  2  Inst. 
289;  Cod.  3,  1,  13,  i  6:  per  IFilles, 
J,,  Carlis  V.  I'lalt,  IG  C.  B.,  N.  S. 
at  p.  467. 

(:)  Id. 

((/)  Cooper  V.  Whittinqhaiii,  15 
Ch.  1).  501 ;  49  L.  J.,  Ch.  752,  M.  R. : 
cp.  Harris  v.  I'etherick,  cited  post, 
p.  076,u.  (/i). 

(//)  Upmr,nn  v.  Forester  (C.  A.), 
24  Ch.  IX  231  ;  52  L.  J.,  Cli.  946. 

((')  Gootlhart  v.  Hyett,  'lb  Ch.  D. 
182,  at  pp.  192,  193 ;  48  J.  P.  293 ; 
50  L.  T.  95,  97  :  Witlman  v.  Oppen- 
heim,  27  Ch.  D.  260. 

(rf)  15  Ch.  D.  604 ;  approved  of 
bv  tho  C.  A.  in  Jonea  v.  Citrlina 
(0.  A.),  13  Q.  B.  i).  262 ;  63  L.  JT, 
Q.  B.  373 ;  50  L.  T.  349 ;  32  W.  R. 
651. 
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Part  VIII; 


Costa  between 
co-defendants. 


Whore  several 
defendants. 


Coats — Parties  entitled  to, 

it  is  this,  that  when  a  plaintiff  comog  to  enforce  a  legal  right,  and 
there  has  been  no  misconduct  on  his  part— no  omission  or  neglect 
which  would  induce  tho  Court  to  deprive  him  of  his  costs— the 
Court  has  no  discretion,  and  cannot  tako  away  tho  plaintiff's  right 
to  costs.  There  may  be  misconduct  of  many  sorts:  for  instance, 
there  may  be  misconduct  in  commencing  tho  proceedings,  or  somo 
miscarriage  in  tho  procedure,  or  an  oppressive  or  vexatious  mode 
of  conducting  tho  proceedings,  or  other  misconduct  which  will 
induce  tho  Court  to  refuse  costs  ;  but  where  there  is  nothing  of  tho 
kind,  tho  rulo  is  plain  and  well  settled,  and  is  as  I  have  stated  it." 

So  a  defendant  who  succeeds  absolutely,  and  who  has  been  guilty  of 
no  misconduct  in  tho  litigation,  cannot  be  ordered  to  pay  tho  i)lain- 
tiff'a  costs  (e).  But  whoro  tho  plaintiff  proves  no  real  damage,  ho 
may  be  ordered  to  pay  the  costs  (/).  And  he  may  be  refused  Ids 
costs  when  ho  brings  an  administration  action  without  any  real 
necessity  for  doing  so  (y). 

Where  one  defendant  is  to  bear  tho  costs  of  a  successful  co- 
defendant,  tho  proper  course  is  to  order  him  to  pay  them,  and  not 
to  order  the  plaintiff*  to  pay  them  in  tho  first  instance,  and  recover 
them  over  against  the  defendant  actually  liable  (/j).  When  co- 
defendants  are  ordered  to  pay  costs,  ono  of  them  cannot  sue  tho 
other  for  contribution  in  respect  of  what  he  pays  (t). 

Where  there  are  several  defendants  who  defend  jointly,  and  ono 
of  theni  gets  a  verdict,  and  is  entitled  to  recover  his  costs,  ho  will 
be  entitled  to  an  aliquot  portion  of  tho  joint  costs  of  tho  defcnfp, 
unless  tho  Master  is  satisfied  that  some  smaller  portion  should  bo 
allowed  by  reason  of  any  special  circumstances :  thus,  if  there  bo 
two  defendants  ho  will  bo  entitled  to  half  tho  costs,  or  if  there  bo 
three,  ho  will  be  entitled  to  a  third  {k).  But  the  successful  defen- 
dant, besides  being  allowed  his  aliquot  part  of  tho  joint  costs,  is 
sometimes  entitled  to  separate  costs  incurred  by  him  applicable'  to 
his  defence  alone  {I).  Whore  several  defendants  bond  fide  dofeiul 
by  separate  solicitors,  and  ono  of  them  gets  a  verdict,  and  is  entitled 
to  costs,  he  is  entitled  to  tho  whole  of  his' costs  (m).  Wliore  a  verdict 
was  found  for  tho  plaintiff  on  some  of  the  issues  against  some  of 
the  defendants,  and  against  him  on  all  tho  other  issues,  tho  plaintiff 
vma  held  entitled  to  tho  balance  only  of  tho  costs  after  deduction  of 


(«)  lie  Foster  v.  Great  W.  R.  Co., 
8  Q.  B.  D.  615 ;  51  L.  J.,  Q.  B.  233, 
C  \.  See  per  Brett,  L.  J.,  at  p. 
5'/  .  Witt  V.  Corcoran,  2  Ch.  D.  C9  : 
Licks  V.  Yates,  18  Ch.  D.  70:  WiU- 
mott  V.  Barber,  17  Ch.  D.  772. 

(/)  Sayers  v.  Coltycr,  24  Ch.  D. 
180. 

{g)  Croggan  v.  Allen,  22  Ch.  D. 
101 ;  31  W.  E.  319. 

(A)  Jiudow  V.  Great  Britain  Mutual 
life  Ass.  Society,  17  Ch.  D.  600,  per 
Jessel.  M.  R,,  at  p.  610;  50  L.  J., 
Ch.  504  ;  44  L.  T.  600,  608. 

(t)  Dearsley  v.  Middleweek,  18  Ch. 
D.  236  ;  50  L.  J.,  Ch.  777. 

(rt)  Griffiths  \.  Jvius,  -i  Dowl.  150; 
Starling  v.  Cozens,  2  C.  M.  &  R.  445 ; 
3  Dowl.  782 ;  1  Gale,  159 :  liorman 


V.  Climcnson,iM.  & G.  243;  1  Powl. 
N.  S.  718:  Gougeuheim  v.  Lanr,  4 
Dowl.  482 ;  1  M.  &  W.  136  ;  AUenb,/ 
v.  Troudlock,  5  N.  &  M.  630 ;  4  A.  & 
E.  320  ;  ylldersoH  v.  Waistcll,  2  D.  k 
L.  127:  Itedwayv.  Webber,  32  L.  J., 
Q.  B.  84.  ' 

(0  Gray  on  Costa,  96:  Griffiths  \. 
Agnastoii,  2  Tyr.  757. 

(m)  A'anny\.  Kenrick,  2  Howl. 
334;  Gray  on  Coats,  08:  Bart/iohnino 
V.  Stcp/iens,  5  M.  &  \V.  380 ;  8  L.  .T., 
Ex.  250,  where  tho  defendants  de- 
fended separately  until  the  trial. 
See  Humphrey  y.  Woodhousc,  1  Sc. 
395;  3  Dowl.  416;  1  Binp.  N.  C. 
oOC,  au  autiuu  against  officers  of 
metropolitan  police. 


Oenerul  Mule. 
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all  the  costs  of  all  the  defendants  (n).    And,  although  the  acquitted  Chap.  LXVII. 

defendant  was  thus  entitled,  m  the  absence  of  a  Judge's  certificate  — ■ 

against  it,  to  have  a  judgment  for  his  costs,  he  might,  by  bave  of 
the  Court  or  a  Judge,  have  these  costs  deducted  from  the  costs  the 
plaintiff  was  entitled  to  against  tho  other  defendants  against  whom 
plaintiff  had  got  a  verdict  (o).  As  to  tho  costs  when  one  of  several 
defendants  withdraws  his  defence,  see  ante,  p.  340. 

In  actions  ex  delicto  against  several  defendants,  where  some  only 
of  them  plead  and  tho  others  suffer  judgment  by  default,  and  tho4 
who  plead  obtain  a  verdict  at  the  trial,  they  may  be  entitled  to 
their  costs,  although  the  plaintiff  has  his  judgment  for  damages  and 
costs  against  the  others  who  suffered  judgment  by  default  (»). 
And  this  is  so  in  actions  ex  contractu  {q). 

If  several  defendants  defend  jointly  and  obtain  judgment  in  the 
action  and  are  jointly  entitled  to  recover  costs  against  tho  plaintiff 
the  plaintiff  may  pay  the  same  to  which  of  them  he  pleases  ;  and| 
when  theyfail,  each  defendant  is  liable  for  the  whole  costs  (r)! 
In  an  action  against  several  defendants,  where  ono  makes  a 
successful  application  in  the  cause,  and  costs  are  ordered  to  be  paid 
upon  it,  the  payment  of  them  should  be  to  him  («),  Where  there 
are  several  defendants  who  plead  different  pleas,  and  bond  fide  sever 
in  their  defences,  and  a  verdict  is  found  for  them,  each  will  be 
entitled  to  make  out  and  have  taxed  a  separate  biU  for  his  costs  (t). 

The  Court  or  Judge  has  now  full  power  over  the  costs  as  between  Third  partv 
a  third  party  brought  in  under  Grd.  X  VI.  r.  48,  and  the  other  parties  ' 

to  tho  action  (m^. 

But  there  is  in  general  no  power  to  order  a  person  who  is  not  a 
party  to  an  action  to  pay  the  costs  of  it,  although  he  be  the  real 
party  interested  (aj). 

After  Trial  of  Action  or  Issue  with  a  Jury.]— When  any  action.  Trial  by  jury 
cause,  matter  or  issue  is  tried  with  a  jury,  it  is  provided  by  JR.  of  coats  follow 
S.  C,  Ord.  LXV.  r.  1  {supra,  p.  672)  that  the  costs  shall  follow  the  *=^^'^*- 


(«)  Starling  v.  Cozens,  supra : 
Oambrell  v.  Earl  of  Falmouth,  post, 
p.  680,  u.  {x). 

(o)  Norman  v.  CUmcmon,  4  M.  & 
G.  243;  1  Dowl.,  N.  S.  718. 

(p)  Price  V.  Harris,  10  Bing.  557; 
4  M.  &  So.  474 ;  2  Dowl.  804 :  per 
Cur.  Morqan  v.  Edwards,  6  Tauut. 
398;  2  Marsh.  201.  Sco  Biygs  v. 
Benger,  2  Ld.  Raym.  1372,  where  the 
pica  showed  that  the  action  was  not 
maiutaiuable  against  any  of  tho  de- 
feudauts. 

{q)  Ord.  XVI.  r.  4,  ante,  p.  666: 
Shrubb  v.  Barrett,  2  H.  Bl.  28: 
Morgan  v.  Edwards,  supra;  Hull. 
143:  Koke  v.  Ingham^  1  Wils.  89: 
Baylis  v.  Bynely,  2  Chit.  Hop.  153. 

(r)  Wilson  v.  Foote,  Bull.  N.  P. 
335. 

W  Showier  v.  Stoakes,  13  L.  J.. 
Q.B.  230. 

(<)  Oamhrdl  v.  Earl  of  Falmouth, 
6  A.  &  E.  403 ;  6  N.  &  M.   859 : 


Nanny  v.  Kenrick,  2  Dowl.  334 : 
George  v.  Etston,  1  So.  518;  I  Bing. 
N.  C.  513 :  Lees  v.  Kendall,  1  H.  & 
V;".  316;  3  A.  &  E.  707:  Itolfe  v. 
Johnson,  7  So.  N.  R.  496 ;  6  M.  &  O. 
759,  whore  a  separate  solicitor  was 
appointed  just  before  the  trial.  New 
ton  V.  Boodle,  4  0.  B.  359.  See 
J)odds  V.  Tuke,  32  W.  R.  424. 

((f)  Ord.  XVI.  r.  54,  ante,  p.  424. 
See  Hornby  v.  Cardwell,  8  Q.  B.  D. 
329;  51  L.  J.,  Q.  B.  89:  rUler  v. 
Roberts,  21  Ox.  D.  198;  46  L.  T.  529. 

(.r)  Hay  ward  v.  Gifford,  et  at.,  4 
M.  &  W.  194 ;  6  Dowl.  699 :  Richards 
v.  Frankum,  9  L.  J.,  Ex.  231 :  Doe 
V.  Smith,  8  Dowl.  517:  Evans  v. 
Rees,  2  Q.  B.  334 ;  1  Dowl..  N.  S. 
338.  ^eo  Tardrew  y.  Brook,  b  B.  & 
Ad.  880 :  Riley  v.  Byrne,  2  B.  *  Ad. 
779.  As  to  the  power  to  do  so  in  au 
action  for  recovery  ot  laud,  see  post, 
Ch.  OVI.,  ''Recovery  of  Land," 
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—Where 
counter- 
claim set  up. 


Coats— Parties  entitled  to, 

event  unless  tho  Judge  before  whom  such  action,  cause,  matter  or 
issue  is  tried,  or  the  Court,  shall  for  good  cause  (a;)  otherwise  order. 
This  proviso  applies  to  all  cases  where  an  action,  cause,  matter  or 
issue  is  tried  with  a  jury.  It  applies  where  an  action  involving 
several  issues  is  tried  by  a  jury,  and  the  plaintiff  is  nonsuited 
as  to  some  of  the  issues,  and  entitles  the  defendant  to  the  costs  of 
the  issues  on  which  the  plaintiff  is  nonsuited  (?/).  It  does  not  apply 
to  a  case  where  the  defendant  suffers  judgment  by  default,  and 
damages  are  assessed  by  a  sheriff's  jury  on  a  writ  of  inquiry  (2). 

The  expression  "follow  the  event"  m  the  above  proviso  means 
that  the  party  who  succeeds  shall  get  his  costs  from  the  un- 
successful party  (a).  In  cases  where  there  is  but  one  issue  to  try, 
or  where  one  party  succeeds  on  all  the  issues  tried,  the  applicatioii 
of  the  rule  is  simple  and  the  successful  party  gets  his  costs  from  his 
opponent  (6).  In  cases,  however,  whore  there  are  more  than  one 
cause  of  action  and  one  party  succeeds  on  one  or  some  and  the 
other  on  others,  the  "  event"  must  be  read  distributively,  and  each 
party  is  entitled  to  the  costs  of  the  issue  or  issues  on  which  ho 
succeeds  (c).  In  the  latter  case,  if  the  plaintiff  succeeds  on  any  of 
the  causes  of  action  he  will  got  the  general  costs  of  the  action  (d). 
Thus,  where  'the  plaintiff  sued  the  defendant  in  respect  of  three 
distinct  causes  of  action  and  succeeded  on  one  only,  it  was  held  that 
ho  was  entitled  to  the  costs  of  the  issue  on  which  he  succeeded  and 
to  the  general  costs  of  the  action,  and  that  the  defendant  was 
entitled  to  the  costs  of  the  two  issues  on  which  he  succeeded  (e). 
So,  where  the  plaintiff  is  nonsuited  on  one  of  several  issues,  the 
defendant  is  entitled  to  the  costs  of  that  >sue(/).  This  is,  of 
course,  subject  to  the  provisions  of  the  C-  .iy  Courts  Act  (post 
p.  681),  and  to  r.  12  {post,  p.  680),  and  to  t  "  power  of  the  Judge 
to  make  a  special  order  as  to  costs  {see  post  p.  679). 

In  the  case  of  a  new  trial  being  ordered,  the  "event,"  within 
the  meaning  of  the  rule,  is  the  event  of  the  second  trial  (</),  and 
the  costs  of  both  trials  follow  the  event  of  the  second  {g),  unless  the 
Judge,  as  he  has  power  to  do  {h),  otherwise  orders. 

In  cases  where  the  defendant  set  up  and  succeeded  on  a  counter- 
claim, much  difficulty  appears  to  have  arisen  as  to  what  was  the 


(x)  See  post,  p.  679. 

(y)  Abbott  V.  Andrews,  8  Q.  B.  D. 
618;  51L.  J.,  Q.  B.  64'. 

(z)  Gath  v.  Howartk,  W.  N.  1884, 
99;  Bitt.  Ch.  Cos.  99. 

(a)  See  cases  cited  infra. 

lb)  Id. 

(c)  Ord.  LXV.  r.  2,  post,  p.  686. 
Myers  v.  Befries,  6  Ex.  D.  180 ;  49 
L.  J.,  Ex.  266  (C.  A.) :  Abbott  v. 
Andrews,  8  Q.  B.  D.  645;  51  L.  J., 
Q.  B.  641 :  Stooke  v.  Taylor,  5  Q.  B. 
D.  569,  per  Cockburn,  L.  C.  J.,  at 
p.  581 :  Knight  v.  Purcell,  41  L.  T. 
481 :  Sparrow  v.  Hill,  8  Q.  B.  D.  479 
(C.  A.). 

(rf)  In  re  Jlroi^n,  Ward  v.  Morse 
(C.  A.),  23  Ch.  D.  377 ;  62  L.  J.,  Oh. 
524 ;  49  L.  T.  68 ;  31  W.  R.  936 : 
Myers  v.  Befries,  5  Ex.  D.  180,  per 


Bramwell,  L.  J.,  at  p.  185:  per 
Thesiger,  L.  J.,  at  p.  188  :  Sparrow 
v.  mil,  3  Q.  B.  D.  479  (C.  A.).  As 
to  the  mode  of  apportioning  the  costs, 
see  Saner  v.  Jiilton,  11  Ch.  D.  at  p. 
41b,  n. 

(e)  Myers  v.  Befries,  supra. 

(f)  Abbott  V.  Andrews,  supra. 
Q))  Field   v.   Great  Northern  R. 

C;o.,3Ex.D. '-^'-  7L.J.,  Ex.662.• 
Cr««»  v.  ,  r  .0.  P.  D.  354; 
46  L.  J.,  C  .4  7  arcus  v.  Gen. 
Steam  M  ih  W  L.  T.  3.'>3:  cp. 
Meg.  V. NortL .  ,hdon It.  Co.,  51 L.  J., 
Q.  B.  ?tl,  when  the  party  successful 
ou  an  Vquiry  under  the  Lands  Clauses 
Act  Will  fielf!  entitled  to  the  costs  of 
a  prior  abortive  inquiry. 

(A)  Harris  v.  Pethcrick,  4  Q.  B.  D. 
611;  48  L.  J.,  Q.  B.  621. 


After  a  Trial  with  a  Jury.  q--j 

"event';  within  the  rule (»).     It  ia  now,  however,  soltled  that  in  Chap.  LXVII. 

this,  as  in  other  cases  (d-),  the  event  mu.st  ho  read  dihtributively,  and   — 

tliat,  in  the  absence  of  any  special  order,  each  party  gets  the  costs 
of  those  issues  on  which  he  succeeds  (/).  The  piaintiti'  recovers 
from  the  defendant  the  costs  of  the  issues  raised  on  his  claim  on 
which  he  succeeds,  and  pays  to  the  defendant  the  costs  of  those  on 
which  he  fails  (??)),  and  the  defendant  recovers  from  the  plaintiff 
the  costs  of  the  issues  raised  on  the  counterclaim  on  which  he 
succeeds,  and  pays  to  the  plaintiff  ;ho  costs  of  those  on  which  ho 
fails  («).  The  general  costs  of  the  action  are  paid  to  or  by  the 
plaintiff  according  as  ho  succeeds  or  fails  in  establishing  his  claim, 
and  are  unaffected  by  the  result  of  the  counterclaim  (o).  If  the 
plaintiff  succeeds  as  to  any  part  of  his  claim  (in  the  absence  of  any 
special  order  and  subject  to  the  County  Courts  Act),  he  gets  the 
general  costs  of  the  action  (o).  If  he  establishes  no  part  at  all 
of  his  claim  he  pays  to  the  defendant  tho  general  costs  of  the 
action  (o).  Thus,  where  both  claim  and  counterclaim  are  dismissed 
the  general  costs  of  the  action  are  paid  by  tho  plaintiff  (/)).  Tt  is 
immaterial  for  this  purpose,  in  the  case  of  a  counterclaim  as  cfiitra- 
distinguished  from  a  set-off,  whether  the  amount  awarded  to  the 
plaintiff  on  his  claim  exceeds  or  is  exceeded  by  the  amount  awarded 
to  the  defendant  on  his  countercliiim  {q),  provided  that  the  plain- 
tiff recovers  on  his  claim  an  amount  sufficient  to  entitle  him  to 
costs  under  the  County  Courts  Act,  1807,  s.  5  (r).  For  the  purposes 
of  that  Act  the  plaintiff,  in  the  case  of  a  counterclaim  proper, 
recovers  tho  whole  amount  awarded  or  adjudged  to  bo  duo  \o  him 


(i)  See  cases  cited  infra. 

h)  See  ante,  p.  676,  n.  (c). 

(0  Ord.  LXV.  r.  2,  post,  p.  686 : 
Neak  v.  Clarke,  4  Ex.  D.  286  ;  41  L. 
T.  438 :  Stooke  v.  Taylor,  5  Q.  B.  D. 
569;  49  L.  J.,  Q.  B.  867:  liimiesv. 
Bromky,  6  Q.  B.  D.  691  (0.  A.) : 
Cole  V.  Firth,  40  L.  T.  851 ;  S.  C,  4 
Ex.  D.  301 :  Ellis  v.  Do  Silva,  6 
Q.  B.  D.  621 ;  50  L.  J.,  Q.  B.  328 
(C.  A.),  award  remitted  for  distribu- 
tive findings. 

(m)  Id. :  cp.  Sparrow  v.  Hill,  8  Q. 
B.  D.  479 ;  60  L.  J.,  Q.  B.  675  (C.  A  J. 

(h)  Id. :  Pearson  v.  Rijiky,  50  L. 
T.  629 :  Blake  v.  Appleynrd,  3  Ex. 
D.  195:  Chatfield  V.  ISedgivick  (C . K.), 
4  C.  P.  D.  459 ;  27  W.  E.  790 :  'David- 
son V.  Gray,  5  C.  P.  D.  189  («-)  ;  40 
L.  T.  192  ;  afFd.  42  id.  834  (C.  A.). 

(o)  In  re  Brown,  Ward  v.  Morse 
(0.  A.),  23  Ch.  D.  377 ;  52  L.  J.,  Ch. 
524 ;  49  L.  T.  08 ;  31  W.  E.  930 : 
Waring  v.  I'earman,  50  L.  T.  633 ; 
32  W.  R.  429;  Mason  v.  Brentini,  15 
Ch.  D.  287 ;  43  L.  T.  557  (C.  A.) : 
Saner  v.  Bilton,  11  Ch.  D.  416;  48 
L.  J.,  Ch.  545 :  Neale  v.  Clarke,  4  Ex. 
r>.  286 ;  41  L.  T.  438 :  Jiarnn:  v. 
Bromley,  6  Q.  B.  D.  691 ;  50  L.  J., 
Q.  B.  465  (C.  A.)  :  Cole  v.  Firth,  40 
L.  T.  851 :  Hailiman  v.  Price,  41  L. 


T.  627  ;  27  W.  R.  490  :  cp.  Sparroxo 
V.  mil,  8  Q.  B.  D.  479  ;  50  L.  J.,  Q. 
B.  675.  See  the  note,  11  Ch.  D.  417 
{a),  aa  to  the  mode  of  taxing  the 
costs.  In  Barnes  v.  Bromlei/,  supra 
(6  Q.  B.  D.  at  p.  695).  Brett,'!..  J.,  is 
reported  to  have  said  that  "  where 
there  is  a  claim  with  issues  taken  on 
it  and  a  counterclaim,  not  a  set-off, 
but  in  the  nature  of  a  cross  action 
with  issues  on  it,  and  whove  the 
plaiutiil  succeeds  on  the  claiir  and 
the  defendant  on  the  counterclaim, 
the  proper  principle  of  taxation,  if 
not  otherwise  ordered,  is  to  take  the 
claim  as  if  it  and  its  issues  were  au 
action,  and  then  to  take  the  counter- 
claim and  its  issues  as  if  it  were  an 
action,  and  then  to  give  the  allocatur 
for  costs  for  tho  balance  in  favour 
of  the  litigant  in  w: in-.i>  favour  the 
balance  turns.  In  sut  ii  a  case  wliero 
items  are  connnou  to  both  actions 
the  Master  would  divide  them. 
Where  the  so-called  counterclaim  is 
a  set-off  there  is  but  one  action." 

{p)  Mason  V.  Brentini,  supra: 
Saner  v.  Bilton,  supra. 

{q)  StMhe.  V.  Taylor,  5  Q.  B.  D. 
509. 

(r)  Id.:  Fotter-<r.Chamben(;^o.\), 
4  C.  P.  D.  69,  71.    See  post,  p.  680, 
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Paet  vm. 


—Rule. 


—Set-off. 


Ambiguity  in 
certificate. 

Alteration  of 
certificate  or 
judgment. 


Ooth—Parties  entitled  to. 

plamtili  was  entitled  to  the  costs  oi  th,     .rtinrT    ■''    wu        !, 
dofend.nt  admitted  the  plautiffs  da'  ..*  b.t  sfu-^;' ;  oouSerdS 
exceeding  the  amount  of  it,  and  judgment  was  given  foi  eSch  nart^ 

^^.^o   ^tll   haf  f  hi  If    i  ^^I'^'^'^y  °*.  ,*^°  '^"^"'^ce  admitting  the 
.;:  "qu^utl^to^ttttSt)   """"  '"'^""'  *°  *'^  '^"^^^  °*  *^«  --° 

fh^e  SLtss^  ?Stf coSirs^^'  "^*^' '''  ^^'^'  ''^^^^^ 

rounte?daTftf''-''J"°^  P'^F"'"'  ^'  contradistinguished  from  a 

,  If  the  terms  of  the  certificate  of 'the  officer  at  the  fn«l  ^^  ^p  *i, 
judgment  are  ambiguous  or  indefinite  afto  costs  and  tL^i^^^^^ 

In  some  cases  the  Judge  might  o^rrfc^arto  t  a^SS^iS 

569  :  Meale  v.  Clarke,  4  Ex.  D.  286  • 

(No.  2),  4C.  P.  D.  457;  48  L.J. 
C.  P.  274.  The  cases  of  Staphs  v' 
lomia,  2  Ex.  D.  324  ;  25  W.  E.  304 
and  Ualhman  v.  Price,  41  L.  T.  62?' 
per  Kelly,  C.  B.,  at  p.  628,  so  far  as 
they  are  inconsistent  with  the  state- 
ment m  the  text,  cannot,  it  is  sub- 
mitted, bo  supported. 
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J')  Jioioker  v.  Kesteven,  47  L.  T. 

A  ^^  See  Pe««-  v.  Chambers  (No.  1). 
4^0.  P.  D.  69,72;48L.  j:,  c.p: 

(A)  null  &  Leake,  PI.  3rd  ed.  078. 
,('').  P«r  C-fli-A.^rt;-/),  C.  J.,  SUmke  v 
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iiLcu,  uu  supjjortcu. 

.n^-*')  ,v-  ''''f-JPPleyard,  3  Ex.  D, 
195;  '»('!.,  J.,  Ex.  407. 

(y)  ;   ■  -  «  V.  2?,w«/fy,  6  Q.  B.  D. 
286 ;  52  L.  J.,  Q.  B.  270  ;*31  w!  r! 


^T'rt.'/^r,  5  '^ 
per  Brett, 
6  Q.  B.  D. 
Irck,  B.,  /; 
D    ::p^.: 
Neat   V.  ;v,,. 
( 


11 
64 


D.  at  pp.  577,  578: 
«ffr«M  V.  Bromlo/, 
.  •394,  695  :  per  l>ol. 
-■s  j:  Bromlei/,  6  Q.  B. 
i-OO  :  per  Hawkivs,  J., 
i',  4  Ex.  D.  at  p.  295. 
>,  J.,  6'a«(.r  V.  Bllton. 


f) 


■  0.  atp.  419 

yt  '     t  V.  Andrews,  8  Q.  B.  D. 

^J^     ^,Q.B.641. 


»»«r  *««*«•,  **««  >"«^ti«»:».^r 


Afitr  a  Trial  ivith  a  Jury, 
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eateven,  47  L.  T. 


to  distributo  tbo  finding's  {/) ;  but  in  ono  caso,  ■wlioro  tho  jury  found  Chap.  LXVII. 

generally  for  tho  plaintiff  for  tho  excess  of  his  cliiini  over  tho  dofen- 

dant'a  countorclaim,  tho  Court  refused  to  interfere  (;/).    Tho  Court 

of  Aiipoal  has  power  to  amend  tho  certitlcato  (/;).    An  award,  whoro  —Award. 

tho  costs  of  tho  reference  aro  to  abide  tlio  event,  may  bo  remitted 

to  tho  arbitrator  to  distribute  his  findings  as  to  tho  iysucs  when 

thoro  aro  several,  and  ho  finds  generally  (t),    Tho  certificato  of  a 

County  Court  registrar,  after  a  trial  of  an  action  remitted  iindor 

10  it  20  V.  c.  108,  8.  26,  may  bo  altered  by  order  of  the  Court  so  as 

to  distribute  tho  findings  for  the  purijoso  of  giving  costs  {k). 

Tho  Judge  by  whom  tho  action,  cause,  matter  or  issue  is  tried  Application  to 
with  a  jury,  or  tho  Coiu't,  may  for  good  cause  .-liown,  order  that  tho  dupiivc  suc- 
costs  shall  not  follow  the  event  (/).    Tho  existence  of  "  good  causo  "  ^f^^'^l  V°-^^7 
is  a  condition  procodont  to  tho  power  to  order  that  tho  costs  shall  do  °  "^"^ 
otherwise  than  follow  tho  event  hu) ;  and  if  such  an  order  is  made 
without  good  caixso,  on  appeal  against  it  lies  to  tho  Court  of 
Appeal  (n).     "Good  cause      means  tho  cxistonco  of  something 
having  regard  either  to  tho  conduct  of  tho  parties  or  tho  facts  of 
tho  caso  which  makes  it  more  just  that  an  exceptional  order  should 
bo  mado(o).       In  exorcising    tho   power  given  by  tho  rule  of 
depriving  a  successful  party  of  his  costs,  tho  Judgo  is  bound  to 
assume  that  tho  finding  of  tho  jury  is  correct  (p).    lie  may  however 
take  into  consideration  tho  conduct  of  tho  parties  before  commencing 
the  action,  and  is  not  confined  to  tho  consideration  of  their  conduct 
iu  the  litigation  itself  (2).     Ho  may  in  a  proper  case,  order  a 


(f)  Davidson  v.  Grat/,  5  Ex.  D. 
18ti  (u.) ;  40  L.  T.  192,  affd.  42  id. 
831 :  cp.  Cole  v.  Firtfi,  40  L.  T.  851. 

((/)  rotter  V.  Chambers  (No.  1), 
4  C  P.  D.  69  ;  48  L.  J.,  C.  V.  274. 

(h)  Clack  V.  Wood,  9  Q.  B.  D.276; 
30  \V.  U.  U31.  „ ^ 

(i)  Ellis  V.  Be  Silva,  6  Q.  B.  D. 

621. 

(k)  Davidson  v.  Grai/,  supra. 

(0  Ord.  LXV.  r.  1  (ante,  p.  672). 
See  per  liramwell,  L.  J.,  Harris  v. 
JWurick,  4  Q.  B.  D.  at  p.  613.  The 
present  rule  clifEurs  from  the  former 
rule,  Ord.  LV.  r.  1,  which  provided 
that  the  order,  if  made  by  tho  judge, 
must  have  been  made  "  upou  appli- 
cation made  at  the  trial,"  aud  it  is 
inipoitaut  to  bear  this  iu  mind  when 
referring  to  tho  cases  decided  under 
tho  old  rule.  Under  tho  former  rule 
it  was  held  that  tho  judge  might 
make  tho  order  without  any  applica- 
tion being  made  to  him  to  do  so 
(Tanier  v°  He>/land,  4  C.  P.  D.  432  ; 
48  L.  J.,  C.  P.  535  :  Collins  v.  IFeMi, 
6  C.  P.  D.27;  49  L.  J.,  C.  P.  260: 
CT).  Mnraden  v.  Lancash  ire  (;  1  orks.  R. 
c'o.,7Q.  B.  D.  641;  50  L.  J.,  Q.  B. 
318).  Biit  tho  order,  if  made,  miist 
have  1'"pn  wade  "at  the  trial" 
(Bake,  V.  (Jakes,  infra:  per  Brett, 
L.  J.,  Collins  V.  Welch,  5  0.  P.  D.  at 
p.  33) .    After  the  trial  the  Divisioual 


Court  alone  had  power  to  make  any 
such  order  {Baker  v.  Uakes,  2  Q.  B. 
D.  171 ;  46  L.  J.,  Q.  B.  246 :  Turner 
v.  Ucylnnd,  4  C.  P.  D.  432;  per 
Grove,  J.,  at  pp.  435,  436;  48  L.  J., 
C.  P.  635),  and  neither  the  judge 
who  tried  the  action  nor  a  j  udge  at 
Chambers  had  any  power  to  do  so. 
(Id.).  An  application  made  at  the 
rising  of  tho  Court  on  the  day  on 
which  tho  action  was  tried  and  of 
whicli  the  opposite  counsel  had 
notice,  and  which  was  disposed  of  oa 
the  following  day— the  judgo  having 
reserved  his  decision — was  lield  in 
liiue.  (Kijnaston  v.  Mackindcr,  37 
L.  T.  390 ;  47  L.  J.,  Q.  B.  76.)  But 
where  an  action  was  tried  at  one 
assize  town,  an  application  made  at 
tho  next,  thougli  made  before  the 
jury  had  returned  their  verdict,  was 
hold  too  late.  The  Ti/ne  Alkali  Co. 
v.  Laivson,  36  L.  T.  lO'O. 

(m)  Jones  V.  Curling  (C.  A.),  13  Q. 
B.  D.  262;  53- L.  J.,  Q.  B.  373;  50 
L.  T.  319;  32W.  K.  651. 

(«)  Jones  V.  Curling,  supra. 

\o)  Id.  See  tlio  principle  stated 
by  Jcssel,  M.  R.,  and  approved  of  in 
Jones  V.  Curling,  ante,  p.  673. 

(p)  Harnet  v.  Twe.  5  Ex.  D.  307 ; 
43~L.  T.  645;  29  W.  B.  7  (0.  A.). 

(?)  Id. 


m 


Application  to 
tho  Court  ou 
au  appeal. 


Where  plaintifE 
recovers  loss 
than  20/.  in 
contract  or  10/. 
in  tort. 


Coats—Partiea  cntithd  to, 

o«l^v'n*H ^P^■'^*i^  **'■  P'^J'  tho  dofondanfs  costs  (r),  but  lie  cannot 
anv  clail  lt"l^*^''"f  whom  tho  plaintiff  ha«  failed  to  establish 
liln  f oT,;  f)  T^"  .^«'  ^''"  ^"^^^*>'  "*'  "°  niiscouduct  iu  tho  litiRa- 
brouihln^,  n.tf  %"*'^  '  '°'*'  ^''^-  ^^°  ^^'^^  that  a  plaintiff  who  has 
b3n.nl'  '.'•*"'■  ''°^°';''3T  '"  possession  of  several  closes,  there 
i«  f  n  ''^\'l^^^«ti'^?  '^«  to  his  title  to  them  all,  has  failed  as  to  half! 
IS  not  a  good  cause  for  depriving  him  of  the  costs  «). 

r-ni nn"!."''^  r*'°''  'f  made  to  tho  Judge  («),  or  whether  such  appH- 

ouginal  application  for  an  order  as  to  these  may  be  made  to  the 
Divisional  Lourt  (y).  If,  however,  tho  Judge  has  made  any  o^^do 
innHrf''PP^'"'*lT  *?  *K°  I'ivisional  Court'can  be  made, ^ut  any 
application  must  bo  to  tho  Court  of  Appeal  by  wav  of  appeal  fi 
SVf^iT'^''*'''"  °^  *^  Divisional  Court  inder  tho  fornior  rule  i^ 
?nin  1  ° ''''  °"^'°^^'  ""'^  "°t  'i'^  appellate  jurisdiction  (a).  It  con- 
ferred no  power  on  tho  Court  to  review  any  order  made  bv  the 

orlf  n'*  ^^'  ^"'l^(^^-=  but  where  the  JudgeUuses  to  maS  at" 
c[enTc.?,?«r  ^PPl'<^^tion  to  him  tho  Court  might  make  it  on  sufl?- 
shown  %H?  "'  *'^<=t%^"ibofor«  tlie  Judg'^o  at  the  trial-being 
snown  (c).     This  appears  to  bo  so  under  tho  present  rule  thouo.h 

Sn,^'l'?"^^,  '^''^■'™'^.*-  ''^^'^  application  to  tho  DhiSl  Cc mrt 
should  be  made  on  notice  of  motion  in  tho  usurl  way  (,Z).     It ,      J 

Tn.TiKli^  ^^^Tr"^  *b"  ^'™o  manner  as  any  other  appeal  from  a 
Judge  at  the  tria  {see  post,  Ch.  LXXX  V. , ' '.l/pecl ").   Subiect  to  the 

of  the  D  vi^PP'f  ^*°^'f 'fv""^^'  (•^^'  ^^  ^Pi^^^  lies  from  .  deS 
ot  tho  Divia  onal  Court  to  the  Court  of  Appeal. 

Jifriyf"'"'^^  F''"'''f  ^^'*'  l^^^'  '■  5'  "»  I'l^^intirs  Right  to  Costs 
luhre  he  recovers  less  than  201.  in  Contract  or  10/.  in  Tort.l-ln 

les  JhanT^f  S^  '^^'  P^'^^^*^?'  ^^^  ^"  '^'=tion  of  contract. Tivers 
less  than  Cry)  20/.,  or  in  an  action  of  tort  less  thanf«)  10/    he  iq 

Sc^en^d  S  n  "i^p"  huntothem.  This  section  is  expressly 
prcseued  with  a  qualification  by  sect.  67  of  tho  Judicature  Act. 


fii  {'■)  /IT'''^  ^-  ^"therick,  4  Q.  B.  D. 
611;48L.J  Q.  B.  52l'(C  A.)in 
which  case  tho  plaintilT  claimed  85/. 
and  Gs.  S,l.,  and  after  a  nonsuit,  on  a 
new- trial  established  his  claim  to  the 
0*.  8(/.  but  failed  as  to  tho  85/.,  nud 
was  ordered  to  pay  the  costs  of  both 
trials.  feeeante,p.G7;i.  InMatthcu-s 
\.Jrftn;js  43  L.  T.  790,  /Vy,  J.,  do- 
prived  a  plaintiff,  who  had  protracted 
the  htitratiou  by  iusistiiifr  on  an  in- 
junction which  was  eventually  re- 
fused, of  costs. 

(■')  ^(<-'  ^oshr  V.  Great  Ifcster,,  7?. 
Co.,8Q.  B.D.515,  521(C.A.).  See 
cases  cited  ante,  p.  074,  u.  (,). 

(/)  Jones  V.  Curling,  supra. 

{!<)  See  cases  cited  n.  {,j),  infra. 

W  See  lufra.  n.  (»/). 

0/)  Ord.  LXV,  r.'l.  ante,  p.  C.-O  ■ 

170;  48L.  J.,  Ex.  440(0.  A.):  Sid- 


dons  V.  Lawrence,  Id. :  Murschn  v. 
Lane,  i-  YoHis.  It.  Co.,  7  Q.  B.  D.  (Ml : 
Jtinccii  V.  mil,  4  Q.  B.  D.  95 ;  48  L.  ,T„ 
Q.  B.  101:  Brook \.  Israel, la.:  Sorth 
v.  Jli/ton,  Id. 

(c)  Marsdtn  v.  Lane.  S;  Yorkn.  11 
Co.,  7  Q.  B.  D.  Gil;  oOL.  J.,  Q.  li 
318  (C.  A.).  '   ' 

(a)  Id. :  Mi/crs  v.  Defries,  supra. 

(b)  Id. 

y  J^K  ^'-'°  especially  per  iJrff/H- 
well,  L.  J.,  at  pp.  180,  181. 

(d)  Jlowey  v.  Jlell,  supra. 
(<)  Id.  ^ 

(./')  See  post,  Ch.  LXXXV. 

((/)  By  the  County  Courts  (Costs 
aud  Salaries)  Act,  1882,  45  &  40  V. 
c.  o7,  8.  4,  "  Section  5  of  the  30  &  31 
V.  c.  142,  shall  be  read  and  construed 
as  if  the  words  •  hs.s  Ihun '  were 
substituted  for  the  words  'not  ex- 
ceeding.^ " 


The  Cuunty  Courts  Act,  1867,  s.  5. 
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1873  [infra),  and  Ord,  LXV.  r.  1  {ante,  p.  C72),  is  expressly  umilo  Chap.  LXVII. 
suiijuct  to  its  provisions. 

The  section  (30  cfc  31  V,  c.  142,  s.  5,  as  amcndod  by  45  tfc  46  County  Courts 
V.  c.  57,  s.  4),  is  as  follows : — "  If,  in  any  action  commonccd  Act,  1867,  s.  5. 
after  tlio  passing  of  this  Act  (//)  in  any  of  Ilor  Majesty's  Superior 
Courts  of  ilecord,  tlio  plaintiff  shall  recover  a  sum  loss  than  (/')  20/. 
if  the  action  is  founded  on  contract,  or  10/.  if  founded  on  tort,  whether 
by  verdict,  judgment  by  default,  or  on  demurrer,  or  otherwise,  ho 
shall  not  bo  entitled  to  aiij'  costs  of  suit,  unless  tho  jud;^o  certify 
on  tho  record  that  there  was  suilicicnt  reason  for  bringing  such 
action  in  such  superior  Court,  or  unless  tho  Court  or  a  Judge  at 
Chambers  shall  by  rule  or  order  allow  such  costs  "  (/). 

This  section  is  preserved  and  applied  to  actions  in  the  High  Court  Judicatjiire 
of  Justice  by  sect.  67  of  tho  Judicature  Act,  1873,  which  provides  Act,  1873, 8.67. 
that  "Tho  provisions  contained  in  tho  lii'th,  seventh,  eighth  and 
tenth  sections  of  tho  County  Court  Act,  18G7,  shall  apply  to  .all 
actions  commenced  or  ponding  in  tho  said  High  Court  of  Justice 
in  which  any  relief  is  sought  which  can  be  given  iu  a  County 
Court." 

Tho  latter  section  imposes  an  important  qualification  on  the  To  what 
former,  by  limiting  its  application  to  actions  in  which  any  relief  is  actions  applic- 
sought  which  can  bo  given  in  a  County  Court  [k).    This  refers  to  "■   "• 
the  kind  or  nature,  and  not  tho  amount  of  tho  relief  sought  (/),_  and 
excludes  from  the  operation  of  sect.  5  all  those  actions  in  which  a 
County  Court  has  no  jurisdiction(?;i).     It  does  not  apply  (/«),  there- 
fore, to  actions  of  ejectment  (h),  or  to  those  in  which  the  title  to' 
any  corporeal  or  incorporeal  hereditaments  (o),  or  to  any  toll,  fair, 
market,  or  franchise  is  in  question,  or  in  which  tho  validity  of  any 
devise,  bequest,  or  limitation  under  any  will  or  settlement  may  be 
disputed  ( ^<)>  or  for  any  malicious  prosecution,  or  for  any  libel  or 


\ 


(h)  See  TToodY.  Rile;/,  L.  R.,  3  C. 
P.  26  ;  37  L.  J.,  C.  P.  21 :  licsN/f  v. 
L.  &  S.  West  R.  Co.,  L.  R.,  3  Ex.  Ul ; 
S7  L.  J.,  Ex.  89 :  Ohhecre  v.  I'uck- 
rhhje,  L.  R.,  3  Ex.  145  (1) ;  37  L.  J., 
Ex.  90:  Butcher \. lit mkrson^'L.ii.., 
3  Q.  B.  333;  37  L.  J.,  Q.  B.  139: 
Mount  V.  Taylor,  L.  R.,  3  0.  P.  C45; 
37  L.  J.,  C.  P.  3J.j:  Levi  v.  Sniider- 
so»,  L.  R.,  4  Q.  13.  330;  38  L.  J..  Q. 
B.  13'J:  Mirfin  v.  Attwood,  L.  R.,  4 
Q.  B.  330 ;  38  L.  J.,  Q.  B.  181 :  lugs  v. 
London  S;  S.  West  R.  Co.,  L.  R.,  4  0. 
P.  17  ;  38  L.  J.,  C.  P.  86.  The  time 
which  has  elapsed  since  the  passing 
of  the  statute  renders  it  unnecessary 
to  do  more  than  refer  to  these  cases 
iu  which  tho  question  as  to  when  it 
came  into  force  was  discussed. 

(i)  See  no''  (17),  supra.  The  prior 
enactmein-'  ^  jre  9  c&  10  V.  c.  95,  s. 
129;  \ZK  <:  V.  c.  61,  s.  11;  15  &  10 
V.  c.  54,  e  4 ;  23  &  24  V.  0. 126  (C.  L.  P. 
Act.  ISCiOI.  s.  34.  which  are  repealed 
by  30  ic  31  V.  c.  i+2,  s.  33. 

(A)  This  was  othervs-ise  before  the 
Jud.  Act.    See  Hampson  v.  Mackaij, 


L.  R.,  4  Q.  B.  643;  38  L.  J.,  Q.  B. 

245 :  Craven  v.  Umith,  L.  R.,  4  Ex. 
146;  38  L.  J.,  Ex.  90. 

(/)  Cluitjield  V.  Nedffwick;  4  C.  P. 
D.  459 ;  per  Jessel,  M.  R.,  at  p.  461, 
and  per  Jirett,  L.  J.,  Id.:  per  Cock- 
barn,  L.  C.  J.,  Utooke  v.  Taylor,  5  Q. 
B.  D.  at  pp.  578,  579.  See  I'ottcr  v. 
Chambers,  4  0.  P.  D.  457 :  ycalc  v. 
Clarke,  4  Ex.  D.  286  :  Rutherford  v, 
Wilkie,  41  L.  T.  435. 

(»0  See  Stat.  9  &  10  V.  c.  95,  s.  58, 
as  amended  by  38  &  39  V.  c.  66. 

(»)  Except  where  neither  the  value 
of  tlie  lauds,  tenements  or  heredita- 
ments sought  to  be  recovered  nor  the 
reut  exceeds  20/.  by  tlie  j'ear,  30  &  31 
v.  c.  142,  8. 11.  A  question  as  to  the 
title  to  a  wall  fonning  part  of  a  houso 
is  within  the  County  Court  jurisdic- 
tion. Rut  her  ford  v.  Jf'ilkie,  41  L.  T. 
435.    See  post,  Ch.  CVI. 

(0)  Except  whore  neither  the  value 
nor  reut  exceeds  20/.  a  year,  30  &  31 V. 
c.  142,  s.  12.     Sco  post,  Ch.  CVI. 

(p)  See  now  28  &  29  V.  c.  99,  b.  1, 
amended  by  30  &  31  V.  c.  142,  s.  33. 
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Counterclaim. 
Third  party. 

"Eooovers." 


— Counter- 
claim or  set- 
off. 


Coats— Pa  riu's  entitled  to, 

■  i'^hf^'fl.'^^^f  seduction  or  broach  of  promise  of  marriaffof«1  or 
J^ho ro  tho  dofondaut  resides  out  of  tlio  jurisdiutionrr)     The  m  ,',1; 
tciition  introduced  by  tho  Judicature  Act  lea  no  "  refei  t^ot 
amount  sought  to  bo  rocovorod,  so  that,  although  the  Comiv  Court 
3  un8d:ction  is  hnn  ed  to  picas  of  personal  actions  when  tho  nmoim 
debt  or  damago.c  aimed  (foes  not  exceed  50/.  (.),  a  plaintiff  Tim.   f 
cscapo  the  provisioro  ^       '       >  merely  indorsing  on  hJ  wi 
claim  for  a  larger  ,  ..^aiii[t).  '  ^        ^'^  ^""^  "■ 

The  words   "commenced  after  tho  passiuc  of  thi^  Aof"  o. 
parent, etical(»),  and  tho  section  is  not^oZed  to  notions  con 
jncncod  HI  tho  High  Court (.r).    It  applies  to  an  acUon  commenrll 
111  an  infenor  Court,  and  removed  hy  certiorari  (2/).  "  i    to  a™  d  1, 

^i^!:r^^o^^^^  ^--^^'^  *^°  piiAoii"^ 

a^^JljtStlrS^^ 

anoct  tho  costs  as  between  a  defendant  and  a  third  mrt\'  1  im  rlhf  ; 
by  notice  under  Ord.  X  VI.  r.  54  (b).  ^     ^  nought  m 

l„.T^fK''^''*T  ?^PI'lic«  J^onever  tho  plaintiff  "  recovers"  an  amount 
loss  than  that   specified  in  it  (c). '  It  expressly  applies    Sr 
covery  by  verdict,  juujment  b^  /lefault  orL  demS^  or  oth    -" 
wise  {see    he  sect,  n    ante,  p.  G81).     It  applies  who     fh^  actkm 
rofen^d  to  arbitration    and  tho  amount  is  recovered  urn  01    ., 
award  (c)  Ox' when  tho  defen.lant  pays  money  into  Court  whi.l.'ju 
accepted  by  tho  plaintiff  (c^).     When  L  dofe/diit  pl3  a  to  io 
and  pays  into  Court  tho  amount  tendered  and  proves  hi       '  [' 
tho  plaintift  only  recovers  tho  amount,  if  any,  found  to  bo  duo  to 
him  beyond  tho  amount  tendered  (e).  "u  lu  uo  uuo  to 

Where  tho  defendant  sets  up  a  countrrclaim,  tho  plaintiff  rccovnr, 
tho  amount  fomvl  to  bo  duo  to  him  in  respect  of  hil  c'  dm  hu  0 
pendontly  of  ^ho  ounterclaim,  and  not  mt-rely  tho  c.xce  s  of  ho 
arnonnt  so  found  to  bo  due  over  any  amount  found  to  be  do  to 
the  defendant  on  his  co  aterclaim  ;/).  But  where  tho  defend  in? 
Bets  up  as  SUM  a  set-c     properly  so  called,  i.  e.  a  U.^uidated  cro 
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{(j)  See  stat.,  supra,  n.  {in). 

(>•)  Hunter    v.    Jlillman,  28  Sol. 

Jour.    ^-1.    Mc)i(hh.<ohn  v.  Uopne. 

\W.  N.  .884,  31.  ^^  ' 

(.")  9  &  i  0  V.  0.  95,  B .  58,  as  amended 

by  13  &  U  V.  c.  61,  s.  1. 

(0  Chat  field  v.  Hedgwick,  4  C  1». 
D.  469  ;  per  Jenael,  M.  R.,  at  u  161, 
and  per  Jlrelt,  L.  J  .  '  1.  See  also 
cases  cited  aui)ra,  u.  ' 

(«)  J'el/as  V.  Bresf'i,      L.  E      ■  Q 
B.  438  :  40  L.  J.,  Q.  :       01. 
(x)  Id. 
(y)Id. 

(j)  Flitters  V.  Allfrey,  L.  R.,  10  0. 
P.  20;  44  L.  J.,  C.  P.  10.  Quture 
whether  this  is  affected  by  Jud.  Act, 
1873,  s.  G7  (ante,  p.  181).  it  doesnot 
appear  that  it  would  be. 

Ui)  Make  v.  .■tppleiir.rd.  3  Es.  D. 
195;  47  L.  J.,  Ex.407. 
{h)  Bates  v.  Burchell,  W.  N.  1884, 


108 ;  Bitt.  Ch.  Cas. 
.J,"^  J-urau.s.on  v.Jl<ivisoii,8Q.Ji  D 
4<0  >1  L.  J.,  Q.  B.  2GG,  overriili,,-; 
Joitvi,  V.  Jones,  7  C.  B.,  N.  S  Sj)'^ 
f^I-J-.p.P.  '51.  .'-e  mo:  .-fully 
post,   "  Arbiuatton,"   Vol      '     ci, 

eio;  32  L.  J.,  Ex.  150. 

o  i^^r/V.'^'i'  '■   ''""^'  2  EI.&  Kl.  8S2 ; 
£  1j.  i.  ^81. 

569  :  ^leale  v.  Clarke,  4  E.\   D    'Sd  • 

^%W%\-  ^    4^7;  48  L.  J., 

Foww,  2  Ex.  D.  324  ,  25  W.  K.  ;iOi- 
ana  Jlalliman  v.  7V)f,;,  41  L  T  C? 
per  AV%,  C.  B.,  at  p.  028.  so  far'ia 
tticyarc  incoiisiateut  with  the  view 
Stated  m  the  text,  cannot  bo  sun- 
ported.    See  ante,  p.  078,  n.  (/(). 


The  County  Courts  Ad,  18G7,  a.  6. 
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3covors"  an  amount 


■""^2E1.&K1.  882; 


claim  set  up  as  a  set-off  against  a  liquidated  claim,  and  for  which  Chap,  L.Wil. 

the  plaintitf  could  have  given  credit,  tho  plaintill  only  recovers  the  '~^~~~~ 

bulauco,  if  any,  found  to  bo  duo  to  Lim  uftor  doductiug  tho  sot- 
off  (r/). 

As  to  the  effect  of  this  section  where  an  action  or  matters  in  dif-  —Arbitration, 
forenco  aro  referred  to  arbitration,  see  post,  Vli.  CXXXVf, 

lu  most  caHca  there  in  no  difficulty  in  determining  -whether  the  lounded  on 
action  is  "  founded  on  contract "  or  "  founded  on  tort,"  but  in  Home  contract  or 
cases  there  is'  considerable  difficulty  in  doing  so,  and,  as  tho  decisions  to"^*- 
at  present  stand,  it  is  not  possible  to  lay  down  any  general  rule  in 
such  cases  on  tho  subject  {h).  Tho  cases  in  which  any  difficulty 
arises  aro  chiefly  those  in  which  tho  plaintilt'  has  tho  option  whether 
to  sue  in  contract  or  in  tort.  Tho  first  thing  to  do  is  to  look  at  tho 
pleadings,  and  if  it  appears  frr  -  them  that  the  jdaintilY  relics  on 
tho  contract  or  tho  tort,  tho  u  .-m  will  be  founded  on  tho  one  or 
the  other  accordingly.  If,  however,  this  does  not  appear  on  tho 
pleadings  tho  criterion  appears  to  be  whether  the  action  is  in  sub- 
stance Olio  of  contract  or  of  tort.  An  aetion  of  detinue  for  tho 
return  of  a  picture  or  its  value,  and  damages  for  its  detention,  was 
held  to  bo  founded  on  tort  (t).  An  action  against  common  carrii-is 
for  not  safely  and  securely  carrying  goods  was  held  to  bo  founded 
on  contract  {k).  So  was  an  action  against  a  cab  proprietor  for  loss 
of  a  passenger's  luggage  (?) ;  but  an  action  against  carriers  for 
wrongfully  delivering  goods  to  an  insolvent  consignee,  after  notice 
by  the  unpaid  vendor  not  to  do  so,  was  hold  to  be  founded  on 
tort(7n). 

This  section  is  expressly  confined  to  costs  of  suit.    It  dec'*  not  To  what  costs 
affect  the  right  of  the  plaintili  to  costs  of  issuing  t  xccution  [h)  to  the  section 
which  he  is  entitled  under  B.  of  1^   ('.,  Ord.  XLII. 


Ch.      KXIV.). 


r.   15  (j)o«^  extends. 
It  does  not  aftect  tho  right  of  parties  to  agree 


as  '        10  shall  pay  the  costs  of  a  reference  and  award  when  an 
actio.       referred  (o). 

In  caHos  wi'hin  tnis  section  tho  plaintiff,  in  order  to  get  his  costs.  How  costs  ob- 
must  either  got  the  Judge  at  tho  trial  to  certify  on  the  record  that  taiuablo  in 
there  was  sufficient  reason  for  bringing  tho  action  in  tho  High  '"'"^^'^s  within 
Court,  or  ho  must  get  an  order  for  costs  from  a  Judge  at  Chambers 
or  tho  Court. 

In  tho  caso  of  an  ordinary  actioii  tried  at  Nisi  Prius,  "r  at  tho 
assizes,  the  certificate  may  "bo  given  by  the  Judge  bef  whoiM 
the  action  is  tried.  It  is  entered  by  tho  officer  at  tho  trial  in  tho 
book  kept  pursuant  to  Ord.  XXXVI.  r.  41,  and  in  tho  certi.eaii) 


tho  section. 


Certificate,  _ 
who  may  give, 
fkc. 


(a)  Per  Cockburn,  C.  J.,  Stooke  v. 
Tai/'nr,  5  Q.  B.  D.  577,  678:  per 
Brett,  L.  J.,  Barnes  v.  Bromley,  6 
Q.  B.  D.  pp.  694,  696 :  per  rollock, 
B.,  Id.  199,  200:  per  Hawkins,  J., 
^^eale  v.  Clarke,  4  Ex.  D.  at  p.  295. 

(h)  See  Bryant  v.  Herbert,  3  C.  P. 
D.  389;  47  L.  J.,  C.  P.  670,  where 
the  Lords  Justices  differed  iu  the 
reasons  given  for  their  judgments. 
It  ifl  most  resPCOtfuU^  simmitted 
that  the  view  adopted  by  Bramwell, 
L.  J.,  is  the  correct  one. 

(t)  Bryant  v.  Herbert,  3  C.  P.  D. 
389    47 1.  J.,  0.  P.  670,  0.  A. 


{k)  Fleming  v.  Manchester,  Sheffield 
and  Lincoln  It.  Co.,  4  Q.  B.  D.  81 ; 
39L.T.  655,  C.  A. 

U)  Baylis  v.  Lintott,  L.  E.,  8 
C.  P.  245;  42L.  J.,C.  P.  119. 

(m)  Poniifex  v.  Midland  JR.  Co., 
3  Q.  B.  D.  23;  47  L.  J.,  Q.  B.  28. 
See  Fleming  v.  Manchester,  ^-c.  JR.  Co., 
Bupra. 

Ui)  Armitage  v.  Jessop,  L.  E.,  2 
C.  P.  12:  30  L.  J.,  C.  P.  63: 
Marquis  at  Salisbury  v.  Rati,  »C.  B., 
N.  S.  193;  29  L.  J.,  C.  P.  225. 

(o)  Forshaw  v.  Be  lFeite,L.  E.,  6 
Ex.  200;  40  L.  J.,  Ex.  153. 


imrrrsmrrwssm 


^^^  Co»U— Parties  tutithd  to. 

-^^""^"^-  s!von  under  Oni.  XXXVI.  r.  42  (r).  which  for  tbi.  purpose  in  tho 
reconl  (,/).  It  ig  not  uecosHary  that  tlio  corfiUciito  BhouUl  bo  Rivw, 
at  11.0  trial  (r)  It  will  suttico  if  it  is  kIvou  at  any  time  iroforo 
taxation  (r  .  A  County  Court  Judf,'o,  to  whom  an  action  i«  ri " 
inittod  tor  tnul  under  19  ,t  20  V.  c.  108,  s.  20,  may  L-ivo  tho  cortili- 
cato,  and  tho  imsuo  sent  with  tho  romittiiis  ordor  i!s,  in  this  caso 
tho  record  (s).  It  la  not  clour  whether  an  undor-Hhoriff,  before  whom 
a  writ  ot  uuiuiry  is  oxocutod,  can  give  tho  cortificato,  but  it  would 
appear  and  it  is  submitted,  that  ho  can  (<).  Wiiero  a  verdict  is 
taken  at  tho  trial,  subject  to  a  reference,  and  tho  arbitrator  is  to 
cSficate  ('°<r''^'°'*^  ""  '°  ''^  ^'^  certifying,  &c.,  ho  may  give  tho 
Sufficient  Whether  ho  will  grant  or  refuse  tho  cortificato  is  in  tho  discretion 

reaaou,whati8.  of  the  J.idge    .;),  subject,  however,  to  review  of  his  decision  by  th! 
tourt(,r).     io  eutitlo  tho  plaintilfto  tho  certificate,  ho  must  "show 
some  sufhcient  reason  for  bringing  tho  action  in  tho  High  Court  (v). 
Iho  fact  that  an  action  was  brought  to  try  a  question  as  to  an 
important  right  may  bo  a  sutliciont  reason  (a);  so  may  tho  fact 
that  tho  phimtift  has  a  reasonaldo  ground  lor  supposing  that  ho 
would  obtain  judgment  under  <Jrd.  XlV.ia).    Tho  fact  that  tho 
action  was  origiMully  commenced  in  a  County  Court,  and  lias  been 
removed    by  tho    defendant    hy  certwrari,   may   bo   a    sudiciout 
reason  (i).     Tho  distance  at  which  tho  parties   reside  from  one 
another  is  not  a  suilic^ont  reason  (c);  nor  is  the  fact  that  a  trial  in 
a  County  Court  wonld  have  boon  attended  with  greater  expcnso 
and  delay  than  the  trial  jn  tho  superior  Court  ((/I;  nor  is  the  fact 
that  tho  i.laintiff  was  misled  by  a  County  Court  llegistrar  as  to  tho 
jurisdiction  ot  tho  Court  (c/). 

Sinco  the  dndiatture  Act,  1873,  aed.  67  (ante,  p.  081),  whicli 
limits  tho  appluatiou  of  tho  section  to  cases  in  which  tho  reliuf 
sought  could  not  bo  granted  in  a  County  Court  (see  ante,  p.  081) 
it  IS  unnecessary  to  do  raoro  than  refer  to  tho  cases  showing  that 
formerly  tho  fact  that  an  action  could  not  havo  been  comincncod 
in  tho  County  Court  was  a  matter  to  bo  taken  into  consideration 


{p)  Ante,  p.  653. 
{q)  Seo  ante,  p.  053:  cp.   Taylor 
V.  VdsH,  infra. 

()■)  liiiiiH'tt  V.  Thompson,  6  El.  & 
Bl.  083;  25L.  J..Q.  ur378. 

(s)  Tai/lor  v.  Vass,  L.  It,,  4  C.  P 
614 ;  20  L.  T.  667  ;  Emeny  v.  .Samlet, 
^y•.  N.  1884.  220.  Bat,  in  order  to 
sicn  judgment  for  the  ccsts,  an  order 
of  the  Judge  at  chambers  is  necea- 
sary.    See  post,  Ch.  CXXXIII. 

(0  Craven  v.  Smith,  L.  R.,  4  Ex. 
140,  per  Kdtu,  C.  B.,  at  p.  119.    But 
see  contra,  Ayrca  v.  Lovelock,  \V.  N 
1874,  29. 

(«)  Smith  V.  Ilaley,  L.  R.,  8  Ex. 
16  ;  27  L.  T.  420. 

(x) I'liitersv.Allfrey,l,.Jl.,  lOC.P. 
29.   Seo  cases  cited  post,  p.  085,  n.  (i). 

^//)  See  the  section,  ante,  p.  681. 

\i)  Iliitdo  V.  Shcppard,  h.  U.,  7 
Ex.  21  ;  41  L.  J.,  Ex.  25.  This 
is  not  necessarily  a  sufficient  reason 
if  the  Judge  thinks  the  action  ought 


not  to  have  been  brought  at  nil 
Strachey  v.  Lord  Osborne,  L.  11.  10 
C.r.  92;  44L.J.,C.  P.O. 

('/)  L'ransv.  Edwards,  W.  N.  1883 
194,  per  Fuld,  J.,  at  p.  195:  Vupk!/ 
v.  Jackson,  \V.  N.  1884,  94  ;  Bitt.  Ch. 
Caa.  42. 

(4)  retlns  v.  Jircslaiier,  L.  R  6 
Q.  B  438;  40  L.  J.,  Q.  B.  Ku  : 
cp.   Llutcrs  V.   Altfrey,   L.   K..    !0 

dP.29;44L  J.,Vp.lO,whe;e 
tho  Coart  upheld  the  Judge's  refusal 
to  certify  m  an  action  where  tho 
defendant  had  prevented  the  plaiutilf 
from  proceediug  in  a  County  Court 
by  a  notice  and  a  deposit  under 
19  &  20  V.  c.  108,  8.  39. 

(c)  Thompson  v.  Dallas,  L.  R.,  3 
Q.  B.  358;  37  L.  J.,  Q.  B.  1;J3: 
'  oplei/  V.  Jackson,  supr.a;  np.  9  &  !0 

■  c.  a5,  8.  128,  repealed  by  30  &  31 
V .  c.  142,  s.  33. 

(d)  Jlolborow  v.  Jones,  L.  E..  4 
CP.  U;  32L.J.,O.P.22. 


im. 


Order  LXr.r.  12. 


(iS5 


but  was  not  romliisivo  in  dodiding  whotlior  to  p'ant  or  witlihoM  Chap.  LXVII, 

till)  ccitiliciito  (<■).     ThoJii(lf<o  may  roluso  to  cuitity  vlicii  ho  cou-    

Biilcrs  that  tlio  notion  ouglit  not  to  Imvo  boon  brou;,'iit  at  all  (/). 

If  no  cortificato  i«  p;iven  by  the  Judno  who  trioil  the  action,  an  Rulo  or  order 
npplication  may  bo  mudo  to  the  Court  or  a  Judj^'o  iit  <  'hambcrs  lor  for  costs, 
an  ordor  allowing  the  <:ostR.  As  a  Roncnil  vulo,  it  no  niiiilicatiou 
for  co.sts  ia  mado  to  tho  Judge  who  tried  tho  action,  niiy  HuosiMjuont 
aiiplication  hIiouM  bo  mado  to  a  Jiidgo  at  Chaml)(i.i  by  a  HUiumons 
in  tho  ordinary  manner  (//) ;  but  it  tho  uiijilieation  has  bcon  mado 
to  and  rofuHcd  by  tho  Jiulgo  at  tho  trial,  any  subsfKiUftit  ajj^licatiou 
ehould  bo  mado  to  tho  Court.  A  Judge  at  Clianiliors  will  bo  guided 
by  tho  eamo  principles  an  those  above  pointed  out  in  cum  tho  appli- 
cation is  raa(fo  at  the  trial.  Any  application  to  tlio  Court  must  bo 
mado  on  notice  of  motion  in  tho  usual  manner  Ui).  Tho  Court  can 
roviow  tho  decision  of  tho  Jiulgo,  and  if  satisfied  that  his  discretion 
was  wrongly  exorcised,  will  mako  tho  ordor  U),  but  they  will  only 
do  this  in  a  caso  when  they  think  tho  Judgo  clearly  wrong  (i-V 
Tho  Court  will  in  a  proper  caso  mako  tho  order  on  now  materials 
not  before  tho  Judgo  at  tho  trial  {I). 

When  PJaintiff  recovers  a  Bum  not  exceeding  501.  in  Action  on  Con-  when  iilain- 
tract—Ejfed  of  Ord.  LXV.  r.  12.]-l5y  7^.  of  S.  (!.,  Ord.  LXV.  tiff  recovers 
r.  12,  "In  actions  founded  on  contract,  in  which  tho  plaintiff  Bumnotcx- 
rocovers,  by  judgment  or  otherwise,  a  sum  (exclusive  of  costs)  not  pneduiK  uO/. 
exceeding  50/.,  ho  shall  bo  entitled  to  no  more  costs  than  ho  would  '"  '=""''''i"- 
have  been  entitled  to  had  he  brought  his  action  in  a  County  Court, 
unless  the  Court  or  a  Judgo  otherwise  orders." 

This  rulo,  it  will  bo  observed,  is  confined  to  actions  founded  on 
contract.  It  does  not  affect  any  other  actions.  It  applies  to  all 
cases  where  judgment  is  obtained  after  tho  23rd  October,  1883, 
although  tho  action  was  commenced  before  that  date  (m).  It  does 
not  interfere  with  tho  operation  of  tho  County  Courts  Ad,  1867,  s.  o 
(ante,  p.  681),  and,  therefore,  a  plaintiff  who  recovers  less  than  20/. 
in  an  action  of  contract  gets  no  costs  at  all  unless  ho  gets  an  order 
for  them  under  that  Act(n).  Tho  word  "  recovers  "  is  used  in  tho 
County  Courts  Act,  1867,  s.  5,  and  tho  decisions  as  to  tho  construction 
of  that  word  in  the  Act  aro  applicable  to  tho  rulo.  {See  ante,  p.  682.) 
Tho  power  to  give  tho  plaintiff  his  costs  in  cases  withinthe  rulo 
will  only  be  exercised  on  special  grounds  (o).    As,  for  instance, 


(tf)  Craven  v.  Smith,  L.  R.,  4  Ex. 
14U;  38  L.  J.,  Ex.  90:  Sampson  v. 
Maekmj,  L.  11.,  4  Q.  B.  643  ;  38  L.  J., 
Q.  13.  245:  Gray  v.  West,  L.  R.,  4 
Q.  B.  175;  38L.  J.,  Q.  B.  78. 

(/■)  Strachey  v.  Lord  Osborne,  Tj. 
B.,  10  C.  r.  92  ;  44  L.  J.,  C  P.  0  : 
Flitters  v.  Allfreu,  L.  R.,  10  0.  P.  VJ. 

■  ■  See  post,  Ch.  CXXIII. 
Seo  post,  Ch.  CXXII. 

. ./  Strachey  v.  Lord  Osborne,  L.  R. , 
10  C.  P.  92 ;  44  L.  J.,  0.  P.  6:  Samp- 
son V.  Mackay,  L.  R.,  4  Q.  B.  643 ; 
38  L.  J..  Q.  B.  245  :  Gray  v.  West, 
L.  R.,  4  Q.  B.  176  ;  38  L.  J.,  Q.  B. 
78:  Hinde  v.  Sheppard,  L.  R.,  7 
Ex.  21 ;  41 L.  J.,  Ex.  26 :  op.  Eatch 


V.  Letvis,  7  H.  &  N.  307 ;  31  L.  J., 
Es.  26. 

(k)  Id.:  Coiirtenayy.  Wagstaff,  16 
C.  B.,  N.  S.  110. 

(/)  Per  Mellor,  J.,  L.  R,,  4  Q.  B. 
at  p.  648. 

(m)  Lanoley  v.  Sugden,  W.  N. 
1883,  198:  La  Fargite  v.  Stead,  28 
Sol.  Jour.  547. 

in)  UalvcrtY.  Davison,  W.  N.  1884, 
18 :  Oppenheimer  v.  Davenport,  Id. 
57. 

(o)  Ante,  p.  684.  In  the  case  of  an 
action  remitted  to  the  County  Court 
fur  trial  the  order,  if  any,  must  be 
made  by  the  County  Court  Judge, 
£meny  v.  Sandes,  W.  N.  1884,  220. 


t    «S 


I! 


GS6 
Paet  VIII. 


Where  several 
issues. 


Costa— Parties  entitkd  to. 

when  tho  defendant  is  out  of  the  jurisdiction  (p),  or  when  tho 
-  plaintiff  might  reasonably  have  supposed  that  ho  would  get  an 
order  for  judgment  under  Ord.  XIV.  {q),  or  where  the  action  could 
not  have  been  brought  in  a  County  Court  (r).  Tho  mere  fact  that 
tho  plaintiff  resides  at  a  distance  frcm  tho  County  Court  where 
he  would  havo  to  sue  is  not  sufficient  (7;. 

_  In  cases  within  this  rule,  when  tho  plaintiff  obtains  an  order  for 
judgment  under  Ord.  XIV.  r.  1,  he  w£i,  except  in  special  cases,  bo 
allowed  Gl.  10«.  for  his  costs  in  town  cases,  and  11.  in  country 
cases  (5);  and  nn  extra  allowance  of  Gs.  for  each  additional  do- 
fendaut  beyond  one  («).  In  special  cases  an  application  must  bo 
made(s).  When  tho  writ  is  issued  in  London,  but  served  in  tho 
country,  the  case  is  a  country  case  for  tho  purpose  of  costs  it).  In 
cases  withm  the  rule  only  one  counsel  will  bo  allowed  unless  the 
taxing  officer,  for  special  reasons,  thinks  that  briefing  more  than 
one  counsel  was  proper  {u). 

Costa  where  several  Issim.']—By  Ord.  LXV.  r.  2,  "  When  issues  in 
lact  and  la,w  are  raised  upon  a  claim  or  counterclaim,  tho  costs  of 
tho  several  issues  respectively,  both  in  law  and  fact,  shall,  unless 
otherwise  ordered,  follow  tho  event."  We  have  already  discussed  tho 
question  as  to  the  practice  in  the  event  of  there  being  several  distinct 
causes  of  action  raised  in  one  action  {see  ante,  p.  676.)  It  is  hero 
only  necessary  to  point  out  tho  rule  in  those  cases  in  which  several 
issues  are  involved  with  regard  to  one  and  the  same  cause  of  action 
In  theso  cases,  in  tho  absence  of  any  special  order,  the  costs  of  tho 
various  issues  are  distributed,  and  each  party  is  paid  the  costs  of  tho 
issues  on  which  he  wins  and  pays  the  costs  of  those  on  which  ho 
loses,  and  plaintiff  gets  the  general  costs  of  the  cause  if  ho  recovers 
any  sum  sufficient  to  entitle  him  to  costs  at  all,  and  the  defendant 
gets  tho  general  costs  of  the  cause  if  he  succeeds  on  any  defence 
going  to  the  whole  action  (x).    The  defendant  thoreforo  gets  tho 


(p)  Mendehsohn  v.  Eoppe,  W.  N. 
1884,  31 :  cp.  Uunter  v.  UiUman,  28 
Sol.  Jour.  560. 

(q)  Copley  v.  Jackson,  W.  N. 
1884,  94 ;  cp.  cases  cited  ante,  p.  684, 
n.  ((?). 

(>•)  Saijwood  V.  Cross,  19  L.  J., 
N.  C.  132. 

(s)  Bye  V.  Kirby,  W.  N.  1883, 195. 

(t)  J)avieay.  S(evens,'W.l<!.lS8i,d. 

(u)  Ord.  LXV.  r.  27,  sub-r.  46, 
post,  p.  709. 

(x)  Myers  v.  Defrics,  5  Ex.  D. 
180;  49  L.  J.,  Ex.  200.  See  mis 
V.  Desilva,  6  Q.  B.  D.  521  ;  60 
L.  J.,  Q.  B.  328 :  Sparroto  v.  HiU, 
8  Q.  B.  D.  479;  60  L.  J.,  Q.  B. 
676,  and  other  cases  cited  ante, 
p.  677.  By  E.  62,  H.  T.  1853, 
*'  When  issues  in  law  and  fact  are 
raised,  the  costs  of  the  several  issues 
both  in  law  and  fact  will  follow  tho 
finding  or  judgment,  and  if  the 
party  cntiiica  to  the  general  costa  oi" 
the  oauso  obtain  a  verdict  on  any 


material  issue,  ho  will  also  bo  en- 
titled to  the   general  costs  of   the 
trial ;  but  if  no  material  issue  in  fact 
be  found   for   the   party  otherwise 
entitled  to  tho  general  costs  of  the 
cause,  the  costs  of  the  trial  shall  be 
allowed  to  tho  opposite  party."  This 
rule  is  repealed,  but  it  is  still  looked 
at  as  a  guide.    See  per  BaggalUiii, 
L.  J.,  Myers  v.  Dejries,  6  Ex.  D. 
at  p.   180.     Before  the  Jud.  Arts 
if  there  were  several  issues,  and  one 
was  found  for  plaintiff  and  the  other 
for  defendant,  if  that  f  ouud  for  plain- 
tiff  entitled  him  to  recover  his  debt 
or  damages,  or  any  part  of  thera,  ho 
was  entitled  to  the  general  costs  of 
the  cause.    But  defendant  was  en- 
titled to  the  same,  if  the  defence 
rcised   upon   tho  issue    found    for 
him   furnished    a    defence    to    tho 
whole   action.    See   Hart   v.    Cut- 
bush,   2  Dowl.   450.  ner   Parh^    .T  • 
Bignam  v.  Bailey,  L.  B.,  5  Q.  B. 
53;  39  L.  J.,  Q.-^B,  13;  L.  K.,  6 
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on{p),  or  when  tlio 
lat  Ho  would  get  an 
■horo  the  action  could 
The  more  fact  that 
County  Court  where 

:  obtains  an  order  for 
[)t  in  special  cases,  ho 
,  and  7/.  in  country- 
each  additional  dc- 
application  must  bo 
n,  but  served  in  the 
•pose  of  costs  (<).  lu 
)  allowed  unless  the 
!;  briefing  more  than 


.  2,  "When  issues  in 
terclaim,  the  costs  of 
ad  fact,  shall,  unless 
already  discussed  the 
being  several  distinct 
,  p.  67C.)  It  is  hoio 
ises  in  which  several 
same  cause  of  action. 
ler,  the  costs  of  the 

paid  the  costs  of  the 
:  those  on  which  ho 

cause  if  ho  recovers 
,  and  the  defendant 
3eds  on  any  dcfenco 
t  therefore  gets  the 


5,  ho  will  also  Lo  en- 
geuoral  costs  of   the 
o  material  issue  in  fact 
'   the   party  otherwise 
0  general  costs  of  the 
ts  of  the  trial  shall  be 
!  opposite  party. ' '  This 
id,  but  it  is  still  looked 
.    See  per  Bngfiullaii, 
V.  Dcfiics,  6  Ex.  1), 
Before  the   Jud.  Acts 
several  issues,  and  ono 
plaintiff  and  the  other 
if  that  found  for  plaiu- 
im  to  recover  his  debt 
■  any  part  of  them,  ho 
0  the  general  costs  of 
it  defendant  was  en- 
same,  if  the  defence 
tho  issue    found    for 
:    a   defence    to    tho 
See   Hart    v.    Cut- 
.   456.  Tier  P(irl-f   -T  • 
«;«y,  L.  B.,  6  Q.  b! 
Q.  B.  13;  L.  K.,  (i 


general  costs  of  tho  action  if  ho  succeeds  on  a  plea  of  payment  into  Chap.  LXVII. 

Court,  even  although  accompanied  in  the  alternative  by  a  denial 

of  tho  claim  (?/). 


Q.  B.  47 ;  40  L.  J.,  Q.  B.  68.    Thus, 
in  an  action  for  libel,  if  there  was  a 
plea  of  not  guilty,  aud  pleas  of  jus- 
tification, and  a  verdict  was  found 
for  defendant  on  the  general  issue, 
aud  for  plaintiff  on  tlio  special  picas, 
defendant  was  entitled  to  the  gene- 
ral costs  of  tho  cause.    Spoiccr  v. 
Uamertox,  4  A.  &  E.  413 ;  G  N.  & 
M.  22:  Hart  v.  CiUbuslr  2  Dowl. 
450.    So  ho  was  entitled  to  them  if 
there  was  but  one  plea  upon  wliich 
issue  was  joined,  if  that  plea  raised 
divisible  aud  distinct  issues,  aud  ono 
of  which,  substantially  a  dcfenco  to 
the  whole  action,  was  found  for  de- 
fendant.   Knight  v.  Woorc,  3  Biug. 
N.C.  534;  5  Dowl.  487.  Also,  before 
the  Jud.    Acts,   tho    costs  of  each 
issue  followed  the  finding  or  judg- 
ment.   Thus,  in  trespass,  where  de- 
fendant pleaded  uot  guilty,  and  son 
assault  demesne,  and  had  a  verdict 
on  the  latter  plea  only,  ho  was  not 
entitled  to  the  costs  of  tho  former. 
Mntliiis  V.  Scott,  6  Bing.  N.  C.  423 : 
Daniel  v.  Uarri/,  4  Q.  B.  59.    So  in 
covenant,    if    there    were    several 
breaches    assigued,    defendant    was 
entitled  to  the  costs  of   the  issues 
found  for  him.    Baubuz  v.  Hickman, 
4  Dowl.   129;  1  Sc.   564:  JJodn  v. 
Evans,  33  L.  J.,  C.  P.  146.    In  some 
cases  an  issuo  might  bo  found,  part 
for  plaintiff  and  part  for  defendant. 
In  such  a  case  each  party  was  en- 
titled to  costs  on  that  part  of  tho 
issuo  on  which  he  succeeded.    Prud- 
homme  v.  Fraser,  2  A.  &  E.  645 : 
Freshneij  v.  Wells,  26  L.  J.,  Ex.  228. 
Where,  to  a  count  for  money  had 
and    received,    defendant    pleaded 
never   indebted,  and   the  claim  of 
plaintiff,    who    sought    to    recover 
certain  fees  paid  by  him  to  defen- 
dant   under    protest,    consisted    of 
several  distinct   items,  on   each  of 
which  ho  recovered  something,  and 
defendant  succeeded  in  reducing  tho 
demand  as  to  several  of  them,  so 
that  plaintiff  recovered  less  tha-.\  his 
demand,  it  was  held  that  defendant 
wa"  entitled  to  have  tho  verdict  for 
tlio  residue  entered  for  him,  and  to 
have  tho   costs  of   those   parts  on 
which  ho  had  succeeded.     Trahcrne 
V.  (  ndner,  8  E.  &  B.  161 ;  26  L.  J., 
Q.    B.    259:    Ect/mlds   v.    Harris, 

n    ri     i\       -KT     a      o/.»?  .    oo    T       T       P     T> 

26.    In  an  action  upon  a  policy  of 
insurance  effected  upon  ou  electric 


telegraph  cable,  tho  declaration  al- 
leged that  tho  cable  was  totally  lost 
by  tho  perils  of  the  sea ;  defendant 
pleaded  that  tho  subject-matter  of 
the  said  insurance  was  uot,  nor  wag 
any  part  thereof,  lost  as  alleged ;  it 
turned  out  that  only  373  miles  of  tho 
cable  had  been  lost  by  tho  perils  of 
the  sea :  held,  that  the  j)Iea  ought 
to  be  construed  distributivcly,  and 
that  defendant  was  entitled  to  havo 
the  verdict  entered  for  him  upon  tho 
issuo  joined  ou  the  above  plea  in 
respect  of  the  whole  claim,  except  as 
to  the  373  miles  of  cable.    I'afersoii 
V.  Harris,  2  B.  &  S.  814;  31  L.  J., 
Q.  B.  277;    et  per    Uromptoii,   J., 
"Where  the  issues  admit  of  being 
divided,  and  there  are  two  really 
distinct  questions,  tho  postea  ought 
to  bo  made  to  correspond  with  tho 
truth,  and  to  divide  those  issues." 
In  actions  of  trespass  or  on  the  case, 
where  plaintiff  recovered  less  than 
40«.  damages,  and  tho  Judge  refused 
to    certify  under  3  &  4  V.  c.  24, 
plaintiff   was  not    entitled   to   any 
coats  upon  any  of  tho  issues  found 
for  him.    Xewton  v.  Jiowc,  1  C.  B. 
187.    But,  if  in  such  an  action,  de- 
fondant  obtained  a  verdict  upon  a 
plea  or  pleas   going   to  tho  wholo 
cause   of   action,  plaintiff  was  en- 
titled to  the  costs  of  the  issues  upon 
which  ho  succeeded.     Sharland  v. 
Loaring,  1  Ex.  375;  17  L.  J.,  Ex. 
32:    Hkinncr   v.  Shoppec,    6   Biug. 
N.  C.  131.    It  seems  that,  if  plaintiff 
was   deprived   of   costs    under   tho 
County  Courts  At  (ante,  p.  681),  de- 
fendant was  entitled  to  the  costs  of 
issues   found   in   his   favour.      See 
Jenks  V.    Taylor,  1  M.  &  W.  578. 
Neither   party  was  entitled  to  tho 
costs  of   issues   from    the   trial  of 
which  tlio  jury  had  been  discharged. 
Vallancc    v.    Adams    or   Ecans,    2 
Dowl.  118;  1  G.  &  M.  856;  3  Tyr. 
865.    In  the  case  of  a  reference  of  a 
cause,  without  other  matters  in  dif- 
ference, to  arbitration,  though  be- 
fore issuo  joined,  where  the  costs  of 
tho  cause  wcro  to  abide  tho  event, 
each  party  was  only  entitled  to  costs 
upon  tho  issues  upon  which  he  suo- 

((/)  Goutard  v.  Carr  (C.  A.),  13 
Q.  B.  D.  698,  n. ;  63  L.  J.,  Q.  B.  56 ; 
f.2  V-',  Pv  2!2;  Wk.:H.r  v.  irnitfd 
Telephone  Co.,  13  Q.  B.  D.  597;  63 
L.J.,Q.  B.  400;  60L.  T.  749, 
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Where  County 
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Admiralty 
juiisdiction. 


Extent  of  Ad- 
miralty juris- 
diction of 
County  Courts. 


I 


Costs— Parties  eutitkd  to. 

County  Courts  Admu-alty  Jurisdiction  Act,  18U8,"  81  i  32  F  c  71 
rT,o;.niT       ^''°?  '"^  council,  on  the  representation  of  the  Loi^d 
Chancellor,  may  by  order  m  council  appoint  County  Courts  to  have 
Admiralty  jurisdiction,  and  to  assign  to  such  Courts^districL     A,  S 
a  County  Court  so  appointed  to  have  Admiralty  jurisdiction  shall 

«T,Sf  'if''*'  ^'-  "A'^y  .^°"^ty  Court  having  Admiralty  iurisdiction 
ftll^tr,  J^"f  f  ion,  and  all  powers  and  authoi^tie™ktiii" 
thereto  to  try  and  detcrmino,  subject  and  according  to  the  provit  o  ,« 

raltj^ca^es} :  """"^  ''"'''  ^"^  ^^'  ^'^  ^•*^"  10^12! 

nf  ^ki  i'  '"  "f  ^  '^"' "i  •^'"'  '''^""^'  (^)-  ^°y  c'i"so  in  which  the  value 
of  the  property  saved  does  not  exceed  1,0001..  or(«)  in  which  the 
amount  claimed  (i)  does  not  exceed  300?.  '      ^  -*  "  ^^"^^^  ^uo 


ceeded.    See  Bnitbuz  v.  Jiic/cmnii,  4 
Dovvl.   129;  1   Sc.    664:  Alienl)//  v. 
FrotuUock,  5  :?i.  &  M.  C36  ;  4  A.  &  E. 
326 :  Reynolds  v.  Harris,  3  C.  B. ,  N.  S 
267;  28  L.  J.,  C.  P.  26.     See  Vol.  2, 
Ch    CXXXVI.     It  may  bo  added 
that  piamtiff  did  not,  it  seems,  lose 
Ins  right  to  tho  costs  iipon  the  issues 
upon  which  ho  had  succeeded  by  not 
havmg  them  taxed  at  the  same  time 
as  defendant  had   his  costs  taxed 
Watson  V.  Jioyes,  13  M.  k  W.  635; 
14  L.  J.,  Lk.  110.    If  defendant's 
costs  exceeded  those  to  which  plain- 
tiff was  entitled,   defendant  would 
have  judgment   and  execution    for 
the  amount  of  the  excess.     'Ikvinn  v 
I'utU,  4  Dowl.  260:  Mihwr  v.  Ura'. 
ham,  2  Dowl.  422.   Where  before  tho 
Jud.  Acts  there  were  several  issues, 
the  party  who  was  entitled  to  tho 
general  costs  of  tho  cause  was  (except 
where  no  material  issue  in  fact  was 
found  for  him  (see  R.  62,  H.  T.  18o3 
ante,  p.  086,  u.  (.r) ),  entitled  to  all  tho 
costs,  with  the  exception  of  the  costs 
of  such  parts  of  tho  pleadings,  briefs 
and   counsel's   fees    {llaz/owood   v 
Jlack,  0  M.  At   W.  1  :  Hart  v.  C„t- 
ous/i,  2  Dowl.  4.56  :  ^'pciiccr  v.  Jfam- 
iiurttm,  4  A.  &  E.  413;  6  N.  &  M. 
22),  and  of  such  of  tho  witnesses  and 
other  expenses  (see  Ikdcs  v.  Kverutt 
3  Dowl.  087:  Richards  v.  Vohen,  1 
Dowl.  .'(33  :  Kniyht  v.  Woorc,  3  Bing. 
N.  C.  534;  5  Dowl.  487:  DnvA.  Smith 
V.  Wehbcr,  4  N.  &  M.  381 ;  2  A    & 
E.  448 :  Ratcliffe  v.  Hall,  2  C.  M.  & 
R.  258;  1  Oalo,  140:  J^yrc^r.  Thorpe, 
6  Dowl.   708:  Gravatt  v.  Attivood, 
21  L.  J.,  Q.  B.  215),  as  were  apph- 
cablo  only  to  tho  issue  or  issues  on 
which  ho  had  failed,  which  costs  iiad 
to  bo  deducted  from  his  costs.    And 


it  IS  further  to  be  observed,  that  such 
party  was  entitled  to  tho  costs  of  all 
witnesses  whoso  evidence  related  to 
the  issues  upon  which  he  had  suc- 
ceeded, although  their  evidence  also 
related  to  the  issues  on  which  he  hiul 
failed;  but  that  tho  opposite  partv 
would  only  bo  entitled  to  the  coms 
ot  those  witnesses  whose  evidence 
related  exclusively  to  tho  issues  ou 
which  he  had  succeeded.  Fn-emaii  v 
Aoy/tr,  0  D.  &  L.  517;  18  L.  J.,  Q.  b' 
too:  Clothier  v.  Oann,  13  C.  B  •'"()• 
22  L.  J.,C.  P.  98:  Jewell  v.  J'Jy,.' 

0-  \-  "^'i  ^-I-^J^-  ^^'"•'•'*o«  V.  Jla,hl 
2o  L.  J.,Q.  B.99.5E.  &B.;i4i: 
wnero,  after  a  cause  was  mode  a 
remanet,  defendant  added  a  plea 
gomg  to  the  whole  cause  of  action 
and  on  tho  trial  succeeded  on  such 
plea,  but  failed  as  to  tho  others  the 
Court  held  that  plaintiff  was  entitled 
to  tlio  costs  of  the  remanet.  ]l ■,„;ur 
V.  Blacklock,  10  Jur.  710,  Ex  In 
general,  tho  question  as  to  whetljor 
particular  costs  were  referable  to  one 
issuo  or  another,  was  a  question  of 
fact  for  tho  decision  of  the  Maxtor 
and  the  Court  would  not  interfuro 
with  It.     Doe  d.  Smith  v.    Weltim- 

^N.  t,M  38l;2A.  &E.41S  'l' 
li.jS.  U.  10:  rilgnm  v.  Southampton 
and  Dorchester  k.  Co.,  8  C.  B,  2.f 

(;)  'I'his  includes  a  claim  for  dis- 
tribution of  salvage.  The  Glamn- 
banta,  Mnorc  v.  Trim,  2  P.  D.  45  • 
40  L.  J.,  Adm.  45.  ' 

ii,  ^"^  .'P''"  '""*'  ^^  ''^a«l  <^  indicating 
tho  alternative.  The  Glannibanta, 
supra.  ' 

{!>)  The  amount  recovered,  not  auv 

is  the  amount  by  which  the  plaintiff's 
right  to  costs  must  be  tested.  JletviU 


Where  County  Courts  have  Admiralty  Jurisdiction. 


6UU 


(2.)  ^3  to  any  claim  for  towage,  necessaries  or  ioages{c),  any  cause  Chap.  LXVII, 
in  which  the  amount  claimed  [d]  does  not  exceed  loO?.  ~ — 

(3.)  As  to  any  claim  fur  damage  to  cargo  or  damage  by  coll.sion, 
any  cause  in  which  the  amount  claimed  {d)  does  not  exceed 
300/.  (e). 

(4.)  Any  cause  in  respect  of  any  such  claim  or  claims  as  afore- 
said, but  in  which  the  value  of  the  property  saved  or  the  amount 
claimed  is  beyond  the  amount  limited  as  above  mentioned,  when  the 
parties  agree  by  a  memorandum  signed  by  them  or  by  their 
attornies  or  agents  that  any  County  Court  having  Admiralty  juris- 
diction and  specified  in  the  memorandum  shall  have  jurisdiction." 

By  the  County  Courts  Admiralty  Jurisdiction  Amendment 
Act,  18G9  (32  &  33  V.  c.  51),  a.  2,  ''Any  County  Court  appointed 
or  to  bo  appointed  to  have  Admiralty  jurisdiction,  shall  have 
jurisdiction,  and  all  powers  and  authorities  relating  thereto,  to  try 
and  determine  the  following  causes  : — 

( 1 . )  As  to  any  claim  arising  out  of  any  agreement  made  in  relation 
to  the  use  or  hire  of  any  ship,  or  in  relation  to  the  carriage  of 
goods  in  any  ship,  and  also  as  to  any  claim  in  tort  in  respect  of 
goods  carried  in  any  ship,  provided  the  amount  claimed  does  not 
exceed  300/.  (/). 

(2.)  As  to  any  cause  in  respect  of  any  such  claim  or  claims  as 
aforesaid,  but  in  which  the  amount  claimed  is  beyond  the  amount 
limited  as  above  mentioned,  when  the  parties  agree  by  a  memoran- 
dum signed  by  them  or  by  their  attornies  or  agents  that  any  County 
Court  having  Admiralty  jurisdiction  and  specified  in  the  memo- 
randum, shall  have  jurisdiction," 


V.  Com/,  L.  E.,  5  Q.  B.  418 ;  L.  R., 

3  Adm.  &  Ecc.  r)02 ;  39  L.  J.,  Q.  D. 
279.  Ko  Buggestiou  is  necessary  to 
deprive  plaintiff  of  coats.     Id. 

{c)  See  The  Eipis,  L.  R.,  4  Adm. 
1;  42  L.  J.,  Adm.  43:  The  Dowse, 
L.  K.,  3  Adm.  335 ;  39  L.  J.,  Adm. 
46:  Allen  v.  Garbutt,  C  Q.  B.  D.  16'); 
50  L.  J.,  Q.  B.  141 ;  29  W.  R.  287. 
A  claim  by  a  master  for  wi'ongful 
dismissal  is  within  the  statute.  The 
Blcssmj,  3  P.  D.  35 ;  38  L.  T.  259. 

(d)  See  ante,  n.  (4). 

\e)  By32&33V.  c.  51,8.  4,  "The 
third  section  of  the  Couuty  Courta 
Admiralty  Jurisdiction  Act,  1868, 
shall  extend  and  apply  to  all  claims 
for  damage  to  ships  (see  note  (/), 
infra),  whether  by  collision  or  other- 
wise, when  the  amount  claimed  does 
not  exceed  300/.  "See  note  (*) ,  supra. 

(/)  This  section  gives  the  County 
Courts  having  Admiralty  jmisdictiou, 
jurisdiction  m  cases  arising  out  of 
charter-parties,  or  other  agreements 
for  the  use  or  hire  of  ships,  although 
the  Court  of  Admiralty  may  have  no 
origin.".!  jisrisdirtinr.  in  such  cases. 
Cargo  ex  Argos,  Uaudct  v.  liroun, 
The  Eewsons,  Gcipel  v.  Cwnforth, 
L.  H.,  5  P.  C.  134;  42  L.  J,,  Adm. 

C.A.P.— VOL.  I. 


1  (P.  C),  where  Simpson  v.  Blues, 
L.  R.,  7  C.  P.  290 ;  41  L.  J.,  C.  P. 
121 ,  is  disapproved  of.  These  sections 
do  not  affect  the  jurisdiction  of 
Couuty  Courts  not  having  Admiralty 
j  urisdiction  to  try  actions  for  f r'Ught 
v.'hcu  the  claim  docs  not  exceed  50/. 
Jlci/.  v.  Judge  of  Noiithend  County 
Court,  13  Q.  B:  I).  142  ;  63  L.  J., 
«.  B.  423  ;  32  W  .  R.  764.  A  County 
Court  has  no  jurisdiction  to  try  a 
question  of  collision  between  barges 
propelled  by  oars  only  (£terard  v. 
Kendall,  L.  R.,  5  C.  P.  428 ;  39  L.  J., 
C.  P.  234),  or  an  action  against  a 
pilot  for  damages  to  a  barge  caused 
by  a  vessel  under  his  control.  Floivcr 
V.  Bradley,  44  L.  J.,  Ex.  1  ;  31  L.  T. 
702.  A  County  Court  to  which 
Admiralty  jurisdiction  is  given  by 
31  &  32  V.  c.  71,  has  jurisdiction 
over  a  claim  not  exceeding  300/.  for 
damages  tor  negligence  causing  a 
collision  between  a  barge  of  the  de- 
fendant and  a  sliip  of  the  i,".aintiff  in 
a  river  within  the  body  of  a  county 
forming  part  of  its  district.  Ftir/ces 
Y.  Flower,  L.  E.-  9  Q.  B.  114;  43 
L.  J.,  Q.  B.  33.  See  llc(i.  v.  Judge 
of  City  of  London  Court,  8  Q.  B.  D. 
()09. 
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Costs— I'urties  entitled  to. 
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PabtVIII.         Byprd.  LXV  (ante,  p.  672),  costs  arc  now,  in  all  cases  in  f1,o 

Eeatriction  on    discretion  of  tho  Court  or  Judge,  and  it  has  been  held  (Jftl'iu?  t 

proceedings  m   order  is  inconsistent  with  tho  stat    31  ,f-  '{2  i-  /  -P  ''  „      ,  .  V^ 

Bupenor  Court,  enacted  that  •'  If  any  person  sh^U  take,\if  the  liigh  Cour tof'Adn? 

wif     ^'^S^""^'  «^-i"  ary  superior  Court,  proceedings  whcho 

might  without  agreement,  have  taken  in  a  County  Court  exco? 

by  order  of  tho  Judge  of  the  High  Court  of  AArnhiur-  Z'  T    ^} 

superior  Court,  or  of  a  County  CoTrt  hTvtg  AdSy'iuS^^^ 

and  shal  not  recover  a  sum  exceeding  the  aZunt  to  w^S     '  ' 

iyThi'S  IZs^r''  '^'^^^•^  '"^  4'  A<lSty  easoti  mi    5 
oy  tnis  Act,  and  also  if  any  person  without  agreement  shall  ovpr,,^f 

by  order  as  aforesaid,  take  proceedings  as  to  sS^o    n  the  ffii 
of  Admiralty  of  England,  or  in  a  sunerioi  clit '■  Vri  !      .^'* 

.   Where  the  settlement  under  which  a  person  claims  to  bn  tm  f 
IS  set  aside,  such  person  has  no  absolute  right  tHosts   an  1  nn^ 
sequent  y  no  right  of  appeal  from  an  ordf/tlt  ho'shU]   " 
them  (i/).     ^Vlioro  a  trustee  has  a  right  to  costs  he  mnv  L.n    V  ^^ 
an  order  depriving  him  of  them  (//).  ^  ^^°^^  ^™"^ 

Costs  under  Particular  and  Special  Statute-i  1— Tn  ^n,.f„-  t  .  , 
provisions  will  be  found  with  regard  to  coSs  ''l^fM  fv,'^''*"^''' 
visions  are  of  a  general  characteiSy  are  i^elave  .^nn^'''  ''!'": 
by  Ord  LXV,  {see  ante,  p.  672,  and  ca^rS,  n  (  )  Whe  ?!?''' 
ever,  the  provision  is  confined  to  a  particular  diss  of  nlc  '  T" 
a  particular  subject-matter,  it  is  sulmitted^nl  ;ou  j'?^^^^^^  T  '' 
tho  judgment  in  Garneit  v.  Bradlen  (i)  that  0;Tz  TvT  '""^ 
operate  as  a  repeal  or  affect  such  pi^oi  enaetlnt  '  '^'''  '''' 


Costs  of  execu- 
tors, trustees, 
&c. 


Costs  under 

particular 

statutes. 


(e)  Tenant  v.  JEllis,  6  Q.  B.  D.  46: 
50  L.  J.,  Q.  B.  143.  ' 

-rv  U)  ^P-  ^''<"'>o^  V.  Austin,  18  Ch. 
D.  6i>:  In  re  button,  21  Cb.  D.  855- 

o?  ^A^^'^Vb  ^""""y  V.  liasham, 
ri  ^^-P-  ^^^-  ^'''"•'^  ■«'•  C-Zsr*,  'li 

2\?-  T'V.^l^-i-'^^-  563:  lewis 
v.lrai/c,  21  Ch.  D.  802:  Turnery 
J.r,vicoek,20  Ch.  D.  303 :  In  re  iSihrr 
Valley  Mmes,  21  Ch.  D.  381:  Exp. 
Jiarper,  Tn  ro  I'ooky,  20  Oh.  D.  68.'  : 
In  re  LmghCs  Trusts  fC.  A.\  ?fi 
Ch.  D.  82;  50  L.  T.  660 ;  32  VV.  E, 
417:  Stott  V.  Milne  (C.  A.),  25  Ch. 


^j^'^'^'- ^0  Griffiths  iC.  A.),  blL.T. 

o-S^l  ^*iiV\  "^-  Thompmi  (C.  A.) 
j;^^loIJ;^78;52L.J.fch.(iGlfi'9 

OS;  4o  L.  T.  227;    30  W.  R.  60  • 
■Llacliburn  at  p.  COS,  tYiPaM,/,,. 


Under  Special  Stf^tutes.  691 

If  tlio  Act  of  rarliamont  bo  repealed  pending  the  suit,  it  seems  X!hap.  LXVII. 

that  the  costs  must  be  awarded  as  if  the  Act  had  never  existed,  — ' 

unless  there  bo  some  express  saving  in  tho  repealing  Act  (/t). 

Whore  the  statute  proscribes  a  particular  modo  of  proceeding, 
the  defendant,  to  avail  himself  of  it,  must  follow  that  modo,  and 
tho  Court  will  not  permit  hu  to  follow  any  other  (Z).  AVhere 
tho  statute  contains  no  jirohibitcr;/  clause  against  tho  action  being 
brought,  it  could  not  formerly  have  been  pleaded ;  tho  modo  of 
taking  advantage  of  it  in  that  case,  where  the  facts  did  not  appear 
upon  the  record,  was  by  defendant  moving,  upon  affidavit,  for  leave 
to  enter  a  suggestion  upon  tho  record  (m).  Sometimes  tho  statute 
gives  defendant  leave  to  take  advantage  of  it,  either  by  plea  or 
by  suggestion,  and  in  that  case  ho  might  have  recourse  to  either 
mode  (h).  Probably  in  any  caso  tho  statute  could  now  bo 
pleaded. 

In  Actions  against  Puhlic  Officers — Justices  of  the  Peace,  c^x,"] — Thero  Actions 

are  some  cases  in  which  tho  legislature,  for  tho  protection  of  persons  against  public 

occupying  particular  public  situations,  has  taken  away  tho  plaintiff's  tKM^'^f  tlie " 
right  to  costs  under  certain  circumstances.    And  it  would  seem  ° 

that  these  enactments  still  remain  in  force  (o).    As  to  costs  in 
actions  against  justices  of  the  peace,  &c.,  see  Vol,  2,  Ch,  XOI, 


peace,  &c. 


mi's{C.A.),biL.'l\ 


In  Actions  for  Infringement  of  Patents.']— Tij  tho  Patents,  Designs  In  actions  for 
and  Trade  Marks  Act,  1883  (46  &  47   V.  c.  57V  3.  29,  suh-s.  6,  it  infringement 
is  enacted  that,  "  On  taxation  of  costs,  regard  shall  ho  had  to  tho  of  patent, 
particulars  delivered  by  tho  plaintiff  and  by  tho  defendant;  and 
they  respectively  shall  not  be  allowed  any  costs  in  respect  of  any 
particular  delivered  by  them  unless  tho  samo  is  certified  by  the 
Court  or  a  Judge  to  have  been  proven,  or  to  have  been  reasonable 
and  proper,  without  regard  to  the  general  costs  of  the  case"  (/>). 

When  the  plaintiff"  is  nonsuited,  tho  defendant  was  hold  not 
entitled  to  any  costs  in  respect  of  particulars  of  objections  delivered 
with  the  pleas  under  the  corresponding  section  in  the  former  Act, 
unless  such  particulars  were  certified  by  the  Judge  to  have  been 
proved  (7).  That  section  applied  only  to  cases  where  there  had  been 
a  trial  (r). 


Qt)  Warne  v.  Beresford,  6  Dowl. 
157:  Charinton  v.  Meathcringham, 
5  Dowl.  464. 

(0  Taylor  v.  Blair,  3  T.  E.  452 ; 
1  East,  352.  And  see  Anstee  v. 
rAley,  1  M.  &  R.  564:  Clark  v. 
Hamlet,  1  II.  &  W.  177 :  West  v. 
Turner,  1  N.  &  P.  617:  Jackman  v. 
Cother,  5  M.  &  W.  147. 

()h)  Barney  v.  Tubbs,  2  H.  Bl.  352: 
Fitzpatrkk  v.  Fickeriiief,  2  Wils.  68 : 
Watehorn  v.  Cook,  2  3M.  h  S.  348. 
See  Harris  v.  Lloi/d,  4  M.  a  S.  171 : 
Sujumkhiiriitv.  Althtm.Z'V.  R.  139: 
Sandall  v.  Bennett,  3  Dowl.  294: 
Mabcrlcy  v.  Titterion,  7  M.  Sc  W. 
640:  Norwood  v.  FiU,  28  L.  J.,  Ex. 


212;  29  L.  J.,  Ex.  486. 

(«)  Capes  V.  Jones,  2  C.  B.  911;  3 
D.  k  L.  779;  15  L.  J.,  C.P.  209. 
Mason  v.  Tucker,  4  H.  &  N.  350; 
28L.  J.,Ex.  271. 

(0)  See  ante,  p.  690,  n.  (t). 

(/))  See  Stacker  v.  liodgcrs,  1  C.  & 
K.  99:  Losehe  v.  Hagus,  7  Dowl. 
495.  Tho  5  &  6  W.  4,  c.  83,  ss.  3  and 
6,  and  previous  enactments,  are  re- 
pealed by  42  &  43  V.  c.  59. 

(y)  Honiball  v.  Bloomer,  10  Ex. 
538;  24L.  J.,  Es.  II. 

(r)  Greaves  v.  East.  Counties  R. 
Co.,  1  El.  t!C  El.  961 ;  28 L.  J.,  Q.  B. 
290. 
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In  pauper 
actions. 

Double  and 
treble  costs. 

In  what  cases 
formerly  al- 
lowed. 


Such  costs  not 
now  allowed 
but  other  costs 
instead. 

5&CV.  c.  97. 


Cuata— Parties  entitled  to. 

Loats,   <Lc.J— Only  single  costs  woro  allowed   bv  the  Stntnfn  Jt 
Gloucester,  but  double  and  treble  costs  were,  after  tha    Act   ?n 

7ZTo7Sr:'j '''''' I''' ''^''ff.  "  -  submiftecrtUI;,  S 
ot  tucso  statutes  as  are  not  repealed  by  the  stat.  5  .fc  6  K   c   <)7 
{n/ra),  are  not  repealed  by  Ord.  LXV.  (l).     Where  a  st^tntn  l'. 
doub  e  or  treble  danjages,  ihere  damag  sVere  reSverSble  a?  cSn' 
non  law,  the  plaintiff  bad  double  or  tr.ble  cost."  alsS  the  cos  s7n 

noT  ivcol.^lf  f  "^°  'I'^agosCO  J  l-t  not  where"  amages  we  ' 
not  lecoverablo  at  common  law,  and  were  civen  bv  ^t.itnfn/   n 

It  ^yas  held,  that  they  were  not  entitled  to  treble  costs  on  the  count. 

any  clause,  enactment  or  provision  in  any  nublic  Act  nt  A  f        ! 
local  or  personal,  whereb^-  it  is  onactec?o?  p  ^viil  thtt  fitl!" 

party°an"mitv  Zn'  ''  ^^^ ^'"^^^ '^--  the  SsScos Lttwt 
pauy  ana  party,  shall  or  may  be  recovered   slnll  ho  or,,i     "vt«c-ii 

and  reasonable  indemnity  as  to  all  costs    charc-pf  nlV         ' 
incurred  in  and  about  Jy  action,  suirj?  oS^af  ^Sr!:;^ 


W  See  ante,  p.  690,  n.  (i). 

(0  2  Bac.   Abr.   Costs,   C;  Bull. 

B.-iiitsiil"^^''"""'^"-'-"'^ 

('<)  Me/fy  V.  Salter,  Nov,  137- 
nutterton  v.  /VrAt>r,  1  B.  &  B.  517; 
4  Moore,  296  :  Chariiiton  v.  Meather- 
tngham,  5  Dowl.  313. 

W  Hall -v.  Smith.  1  Bin"  267-  9 
Moore,  477.   Hen  Humphreys.  Wood. 


ffl-fi'  ^^'i  ^?^'  **«  *"  *'«  effect  of  a 

W  4  c''  42     "^^  given  under  3  &  4 

(y)  Zoarft-r  v.  Thomas,  1  C.  &  J. 

&  W.  89  ;  7  Dowl.  369. 

,.,('')  «?°  ^"'-nettjf.  Cox.  9  Q.  B 

244'  -"'"«'''^*  ^-  -ii'"''",  10  IvI.  &  W. 
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na  brought  in  formd 


Suggestion 
for,  when 
necessary. 


Certificate  for, 
when  granted, 
&c. 


as  shall  bo  taxed  by  tho  projicr  oflicer  in  that  behalf,  subject  to  be  Chap.  LXVII 

reviewed  in  liko  manner  and  by  tho  tamo  authority  as  any  other  

taxation  of  costs  by  such  otBcer ''  (/<). 

Tho  owner  of  a  rent-charge  in  lieu  of  tithes,  distraining  under 
6  ifc  7  jr.  4,  c.  71,  8.  81,  and  afterwards  obtaining  judgment  in  an 
action  of  replevin,  is  not  entitled  to  tho  "  full  and  reasonable 
indemnity  as  to  costs,"  under  tho  last-mcnti(mcd  enactment  (c). 

Unless  the  statute  required  it,  no  suggestion  on  tho  roll  was  in 
general  requisite  to  entitle  tho  party  to  these  costs  (r/).  But  where 
he  could  not,  but  for  the  statute,  have  been  entitled  to  costs  at  all, 
a  suggestion  was  necessary.  If  a  suggestion  was  necessary,  leave 
of  the  Court  or  a  Judge  must  be  obtained  to  enter  it,  showing  such 
a  case  as  would  entitle  the  party  to  these  costs  (e).  "Under  the  pre- 
sent practice  an  application  should  be  made  to  the  judge  at  the  trial 
to  order  payment  of  the  costs  given  by  the  statute.  If  this  be  not 
done,  an  application  by  summons  would  be  the  proper  course. 

Where  a  statute  reijuirod  a  Judge's  certificate  to  entitle  the  party 
to  double  or  treble  costs,  such  certificate  need  not,  in  general,  have 
been  given  immediately  after  tho  trial  of  tho  cause  (/).  Of  course 
the  Master  could  not  in  such  a  caso  tax  the  double  or  treble  costs 
until  tho  certificate  was  obtained  (</). 

2.  Taxation  of  Costs, 

Eevieio  of  Taxation. 1 — Tho  taxation  of  costs,  and  tho  scales  and  Taxation  of 
amounts  allowable,  and  other  matters  connected  therewith,  are  costs, 
regulated  by  the  i?.  of  S.  C. ,_  (>rd.  LX  V. 

The  taxation  of  a  solicitor's  bill  of  costs  as  between  him  and  his 
client  has  been  fully  considered  ante,  p.  139  ct  seg.,  and  tho  subject  of 
taxation  of  costs,  in  particular  instances,  is  incidentally  noticed  in 
many  parts  of  tho  work.  Wo  will  now  consider  the  practice  of 
taxation  as  between  party  and  party. 

By  li.  of  W.  C,  Ord,  LXV,  r.  27  (37),  it  is  provided  that  "tho  Former prac- 
rules,  orders,  and  practice  of  any  Court  whose  jurisdiction  is  trans-  tice  preserved, 
f erred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating  to 
costs,  and  tho  allowance  of  tho  fees  of  solicitors  and  attorneys,  and 
the  taxation  of  costs,  existing  prior  to  the  commencement  of  tho 
Principal  Act,  shall,  in  so  far  as  they  are  not  inconsistent  with  the 
Principal  Act  and  these  rules,  remain  in  force  and  bo  applicable  to 
costs  of  the  same  or  analogous  proceedings,  and  to  the  allowance  of 
tho  fees  of  solicitors  of  the  Supreme  Court  and  tho  taxation  of  costs 
in  the  High  Court  of  Justice  and  Court  of  Appeal."  {See  further, 
as  to  the  maintenance  of  the  old  rules,  aide,  p.  200.) 

In  the  Queen's  Bench  Division  costs  are  taxed  by  one  of  the  By  whom. 


11 


11 


Thomas,  1  C.  &  J. 


(/))  An  Act  passed  since  this  Act, 
t)io  8  &  9  V.  c.  100,  gives  double 
costs. 

(c)  Newnham  v.  Sever,  8  C.  B. 
560 ;  7  D.  &  L.  253  ;  19  L.  J.,  C.  V. 
129. 

{4)  Forman  v.  Dnwe»,  11  M.  &  W. 
733;  i  D.  &  L.  290;  'SL.  J,,C.  ?.  1";'. 
And  SCO  Mabcrlcy  v.  TittertT>n,  infra. 


(e)  Maberley  v.  Tittcrton,  7  M.  & 
\V,  540;  9  bowl.  234:  U'eiU  v. 
lM>i,  3  Dow:.  792 ;  2  C.  M.  &  E. 
128:  Fosbrouk  v.  llvit,  1  M,  &  W. 
20ft;  4Dowl.  700. 

\J')  Aorman  v.  Banger,  3  Y.  &  J. 


-20^-: 


440 ;  5  Ding.  N.  C 


469. 


Dowl. 


iBi»-*i«a«l>iT»*.f  ■«»«*&«-■.  ■ 
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Costs— Taxation  of. 

Masters  (0.  Whoro  final  jud^mont  is  signed  in  a  districf 
registry  tiio  costs  are  taxed  in  tTio  registry,  unless  the  Cour  oi  a 
Judge  otherwise  orders  {Ord.  XXXV  r  A){i)  ' 

asstw'i'//^   7,,^^'  "?-°  H^i"ffMastei4' shall  be  rospectivoly 
assistant  to  each  other,  and  in  the  discharge  of  their  duties     ami 
f?  Wn°  .^^"^■'/fP'itch  of  the  business  of  their  respective  o£s' 

cSs  Sfh^ri^i;  ""^'  ^r  "S  "^^^^*  '"  ^^°  taxutio^n  of  S  bHl  of 
costs  which  has  been  referred  to  any  other  taxing  Master  fnr 
taxation,  and  for  ascertaining  what  is  due  in  respect  of  such  costs 
and  in  such  case  shall  certify  accordingly  "  ' 

rnfnr  L7t!°  f"^^'''  »  Master  of  the  Queen's  Ponch  Division  t-, 
lefer  to  the  taxing  officer  of  the  Chancery  Division  parts  of  a  l,i 
[r  n«f"^  to  ma  ters  done  in  the  latter  Divi.in  before  an  action  w 

^^s'rzi::r^\tsir'^^  ^'^'  ^^'  -  ^^  «^^-  --  ^ 

a  person  who  has  obtained  a  judgment  in  his  favour  and  wh 

t? bSxed w"    '"" '" "^^""'"*' '"^ "^'^''^ ^- bin o7ct;: 

particB,  and  certify  such  refusal  or  neglect,  or  niay  allow  such  m  tv 
refusing  or  neglecting  a  nominal  or  other  ^um  for  such  cos?s  so  S 
negET*  '"^  ''^''  ^''''''  ^''""^  ^'-'^''^^''^  ^y  Huch  JSu'sS  H 

fSSoif  when  noSfof  'L^^^f'''  .*'^:h^''  S'""''^^  ^^  ^^  "^^^^ssary  to  give  a 

at  a  certain  sum  („) ;  and  as  to  the  costs  of  si|ning  jiSime  t  a 
faxed  siua  IS  always  marked  without  taxation  (o).  ^AndTv  S/ 
LXV.  r.  n  ''Notice  of  taocing  costs  shall  not  bonecei  L  uv 
case  where  the  defendant  has  not  appeared  in  irao^ol  bvl,^ 
solicitor  or  guardian"  (p\  Eut  notice  of  tVx^^fZ  il'  ^^  ^  " 
necessary,  where  defenliVnt  has'  don^'  ha  whkt  is  eqi'ii  ^leiiTS 
appearing,  such  as  consenting  to  a  Master's  orde^or  jffgment!  e? 


Taxingmasters 
to  assist  each 
other. 


Eeferenco 
from  one 
master  to 
another. 


When  to  be 
taxed. 


Refusal  to 
bring  in  bill. 


W^ 


(0  As  to  taxation  of  costs  by  a 
?,l^*"Stl''Sistrar,  see  post.  Vol.  3, 
Oh  CXXIV.,  and  In  re  Wilmi 
JydsoH  V.  Alllrce,  27  Ch.  D.  242 
„„W  -^OM  \.Ashivin,W.  N.  1884, 
86;  Bitt.  Ch.  Cas.  49,  which  see  as 
to  the  practice  on  review  of  taxation 
in  such  cases ;  and  see  ante,  p.  150. 

(0  As  to  the  meaning  of  the  term 
'  taxed  costs,"  see  Morgan  v.  7r«/ 
13  M.  ,f:  W.  388.  " 


B., 


(w)  linker  v.  Saunders,  7  C 
N.S.  858;  29  L.  J.,  C.  P.  ir'.s. 

('0  It  would  be  different  if  thev 
were  not,  see  per  Pattesou,  J.,  2 
Dowl.  143.  ' 

^A'>f^  ^^'•'#</'«  v.  lAverscdge,  2  Dowl. 
14.i :  Clothter  v.  Ess,  3  M.  &  Sc.  216 : 
Clarke  v.  Jones,  3  Dowl.  277. 

&  W.  310 ;  C  Dowl.  387. 


'c  of  Taxation,  iltc. 


the  like  {q).    Taking  out  a  summons  for  time  to  plead  does  not  Chap.  LXVII. 
render  the  notice  unnecessary  (r). 

13y  r.  10,  "One  day's  notice  (s)  of  taxing  costs,  together  Length  of 
with  a  copy  of  the  bill  of  costs  and  affidavit  of  increase  {i'l  any),  notice,  &o. 
shall  be  given  by  the  solicitor  of  the  party  whoso  costs  aro  to  bo 
taxed  to  tho  other  party  or  his  solicitor,  in  all  cases  where  a  notice 
to  tax  is  neccssaiy  "  [t).  Service  of  the  notice  at  any  time  before  six 
o'clock  at  night  for  a  taxation  on  tho  next  day  is  sufficient  («). 
This  notice,  or  tho  first  appointment  inado  by  tho  Master,  is  pe- 
rc>ii}itorij,  and  ho  can  proceed  (xjiaj'^etliercon,  unless  suiffcient  cause 
is  shown  for  a  postponement ;  but,  as  a  general  rule,  tho  Master 
will  require  a  second  appointment  to  be  made  and  notice  given. 
Any  reasonable  costs  incurred  in  serving  tho  notico  will  be  al- 
lowed {x), 

Omittuig  to  give  this  notico  when  recjuisite,  it  seems,  will  not  Consetiuence 
afford  a  groimd  for  setting  asido  the  judgment  and  execution,  of  omitting  to 
All  tho  Court  or  a  Judge  will  do,  when  no  notico  has  been  given,  8*^"  notice. 

to  refer  it  to  the  Master  to  retax  tho  costs ;  and  if,  upon  the 


IS 


taxation,  there  bo  any  reduction  of  the  amount,  they  will  make  the 
party  whose  costs  are  taxed  pay  the  coats  of  tho  order,  or,  if  nothing 
be  taxed  off,  they  will  not  allow  costs  on  either  side  ()/). 

Tho  solicitor  for  the  opposite  party,  by  attending  tho  taxation,  Waiving 
waives  any  irregularity  in  the  notice  (.-).  irregularity  m. 

As  a  general  rule,  where  there  aro  several  defendants  who  defend  Where  several 
soparatelv  and  obtain  a  verdict  generally,  the  costsof  all  need  not  defendants, 
bo  taxed  at  tho  same  time  (a);  and  it  seems,  that,  in  such  a  case, 
upon  tho  taxation  of  tho  costs  of  one  defendant  tho  other  defendant 
need  not  in  general  bo  present (6).  _  »iv.,    .,    . 

Tho  Master  will  tax  tho  costs  upon  a  view  of  tho  proceedmgs,  but  AfRclavit  of 
if  there  be  extra  expenses  incurred,  which  do  not  appear  upon  tho  mcrease. 
face  of  tho  proceedings,  such  as  witnesses'  expenses,  fees  to  counsel, 
attendances,  Court  fees,  &e.,  an  affiilavit  should  Ic  made  of  these 
extra  costs,  otherwise  tho  Master  will  not  bo  warranted  in  allowing 
them  (c).  The  witnesses  should  bo  actually  paid  before  the  aflidavit 
is  made  (d).  As  to  giving  a  copy  of  the  affidavit  of  increase  to 
the  opposite  party  or  his  solicitor,  see  Urd.  LXV.  r.  16,  supra. 
Tho  copy  of  tho  affidavit  must  in  every  respect  be  correct ;  and  a 


In')  Lloyd  V.  Kent,  5  Dowl.  125. 

(,•)  Welch  V.  Vickcry,  15  M.  &  W. 
/i9. 

(js)  See  form,  Chit.  Forma,  p.  362. 

It)  See  Orijiths  v.  lAvcrsedge,  2 
Dowl.  143.  ,,    „  „^ 

(»)  Edmunds  v.  Catts,  4  M.  &  W. 
CG:  Grant  v.  Mackenzie,  1  Ex.  12, 
where  a  notice  wrongly  dated  was 
held  sufficient.  On  a  Saturday 
notices  must  be  served  before  2  p.m. 

(f)  Thorp  V.  Wordy,  2  C.   ic  S. 

m. 

(ti)  Field  V.  Pariridfje,  7  1.x.  689  ; 
21  L.  J..  Ex.  269:  Lloyd  v.  Kent, 
5  Dowl.  125:  Bolton  v.  Man/tiny^) 
Dowl.  769 :  Ilderton  v.  Sill,  2  C.  B. 
249.    See  Wheldale  v.  Eastern  Cowi' 


tics  R.  Co.,  13  M.  &  W.  9 ;  13  L.  J., 
Ex.  258. 

(r)  Wilkins  v.  Perkins,  2  M.  &  W. 
315;  5  Dowl.  461 

(rt)  BrHefurd\.  Griffin,  6  Ex.  461 ; 
2  L.  M.  &  "P.  363;  20  L.  J.,  Ex.  287. 
See  Umith  v.  Campbell,  6  Bing.  637. 

(A)  lirueford  v.  Griffin,  supra,  per 
Purke,  B. 

(r)  See  forma,  Chit.  Forms,  p.  364. 
In  the  Chancery  Division  an  affidavit 
of  increase  is  only  required  when  the 
Master,  in  the  exercise  of  his  discre- 
tion, requires  one.  Smith  v.  Bay, 
16  Ch.  D.728  ;  28  W.  R.  712,  Fry,  J. 

((f)  Trent  v.  Eurrison,  2  D.  &  L. 
941. 
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Paet  viir. 

Delivery  of 
copy  of  bill  to 
opposite  party, 


Indorsements 
to  be  made  on 
bill  left  for 
taxation. 


Fees  for 
taxing. 


The  taxation. 


Power  of  tax- 
ing oiKcer 
as  to  oaths,  ,\o 


—As  to  .nt- 
tondauce  of 
parties. 


Costi— Taxation  of. 

copy  with  tho  words  "sworn.  &c."  inatoad  of  copying  tho  iurat  at 
length,  wouhl  bo  bad  («■).     See  uho  OnL  LX  VI.      1.  ^ 

A  ropy  of  the  bill  nf  costs  must .  where  noticv  to  tax  is  necessary 
be  given  to  the  opposite  party  or  his  solicitor  ( / ).     If  such  copy  'i^ 

f hi  S  Jtf  "*.'\^'Vv.°'l''^'-'°'-  ^^'  "■'•t'S»l""ty  i^  waived  by  attending 
tho  taxa  lon(^)  Tho  omission  to  deliver  tho  copy  of  the  bill  is  not 
IrfZ'T  ^"^"''"uig  asido  the  iudgmont ;  it  is  only  a  ground  for  an 
fh™rT'''^-."'°  taxation  f/O,  and  for  payment  of  tho  costs  o 
the  apphcation,  if  any  deductions  be  made;  if  not,  each  party  paya 
nis  own  costs  (i).  '■      J  >■   j" 

.1  ^!f  f  f  .^'-f-  ?"^-  ^'^'' •  '■■  '-^^  (^^)'  "  1^^-c'T  till  of  costs  which 
ad,lrnM«  nl  A  '■^^'^^"1"  "'V^'^  ^?  ^}'^^^^^^  ^v'ith  the  name  and 
address  of  tho  eolici  or  by  whom  it  is  so  left,  and  also  tho  nauio 
and  address  of  the  solicitor,  if  any,  for  wliom  he  is  agunt,  including 
fo  ie  sotoxocT'' "  ^^  ^''^'^^^•^  '''■  iiitonded  to  particii)ate  in  tho  cost^ 

As  to  the  fees  to  bo  paid  for  taxing  a  bill  of  costs,  and  as  to  tho 
mode  ot  paying  such  lees  by  stamps,  see  Vrds.  in  App.,  Vvl.  2. 

The  Taxntion.]-ThQ  proceedings  on  tho  taxation  are  similar  to 

;,w  r.°^jo  ^?^^t'°'i  I'^t^'cen  solicitor  and  client,  as  to  which  see 
ante,  p.  J4y  et  seq. 

By  Ord    LXV.  r   21,  suh-r.   25,  "Tho  taxing  officers  of  the 
bupremo  Court,  or  of  any  Division  thereof,  shall  i'or  tho  purpose  of 
..ry/  proceeding  bclore  them,  have  power  and  authority  uAulmirmter 
^xt^hs,  and  shall,  in  relation  to  tho  taxation  of  costs,  perform  ull  sml 
./«.,..  as  have  horetotoi'o  been  or  are  by  general  orders  directed  to 
. ..  pertmmed  by  any  of  tlio  Masters,  taxing  Masters,  registrars,  or 
<^;her_officers  ot  any  of  the  Courts  wliose  jurisdic  ion  is  by  the 
principal  Act  tmnsterred  to  the  High  Court  of  Justice  or  Court 
Appeal    and    shall,    m    respect  thereof,   have  such  powers  and 
authorities  as  previous  to  tho  commencement  of  tho  Piincinal  Act 
were,  or  by  general  orders  are,  vested  in  any  of  such  offlco.'s 
including  examining  witnesses,   directing  production    of    books' 
papers,  and  documents,  making  separate  certificates  or  allocaturs' 
?^iJlvnT'"7P7"'^7^^  ^°  re],resented  by  a  separate  solicitor,  nui 
to  direct  and  adopt  all  such  other  proceedings  as  could  be  dir^ctc 
and  adop  ed  by  any  such  officer  on  references  for  the  taxat  on 
costs,  and  taking  accounts  of  what  is  duo  in  respect  of  such  costI 

tTo'cWt  o"7jX"' '  """'''  ''"''"''^  "  "'^^''^  '"•^'=^°'^^^'>- 
13y  Ord  LXV.  r.  27,  suh-r.  27,  "The  taxing  officer  shall  have 
authority  to  armngo  and  direct  what  parties  are  to  attend  before 
h  m  on  the  taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  o 
disallow  the  costs  of  any  party  whose  attendance  such  officer  sh,U 
in  his  discretion  consider  unnecessary  in  consequence  of  the  intorcs 


(e)  Wheldale  v.  Eastern  Counties 
■R.  Co.,  sujjra,  u.  (»/). 

(/)  See  Ord.  L^V.  r.  IG,  ante,  p. 
690 :  liurch  v.  Pointer,  3  M.  &  W. 
310 ;  6  Bowl.  387. 

(g)  Wilkins  v.  Ferkim,  2  M.  &W. 
316;  5Dowl.  461. 


(/()  Taylor  v.  Murray,  6  Dowl.  80  : 
'\Milale  V.  FA'siern  Counlws  1{.  Co., 
U  M.&  W.  9;  13  L.  J.,  Ex.  259,  cases 
decided  under  tho  repealed  rule. 

(0  See  Lloyd  v.  Kent,  6  bowl. 
125* 


M., 


The  Taxation, 


Gi»7 


out  of  any  fund 
consider  thoro  is 
solicitor  to  dolivf 
charge,  a  copy  of 


— Ill  cane  of 
neglect,  delay. 


— To  require 
delivery  of 
coitics  of  bill. 


—As  to  time 
for  proccoJ- 
iugs. 


of  such  party  in  mich  fund  or  estate  being  small  or  romoto,  or  suffi-  Chap.  LXVII. 

riontly  protected  by  other  jjartios  interested."  " 

By  Vrii.  LXV,  r.  27,  Bub-r.  55,  "Whore,  in  proceedings  before 
the  taxing  olficor,  any  party  is  guilty  of  nogloct  or  dehiy,  rr  puts 
any  other  party  to  any  nnnecen-  iry  or  iii/propor  expense  relutivo  to 
such  procooding^i,  the  taxing  oili'or  may  din  ct  such  party  or  his 
solicitor  to  pay  such  costs  a  ■,  ho  may  think  proper,  or  deal  with  them 
under  llogulutlon  21."     (.See  Hcij.  21,  pvat,  p.  '()(>.) 

liy  aiib-r,  o(i,  "  Where  in  ai  v  cause  or  mattn  ■•  bill  of  costs 
is  directed  to  bo  taxed  for  llui  purpose  of  i  aid  or  raised 

or  property,  the  tuxing  oih  ■  ly,  if  ho  shall 

a  reasoniiblo  ground  f(jr  so  il' ing,  roquiro  *He 
or  send  to  his  r  j-nts,  ^n•  any  of  them,  free  A 
ich  bill,  or  any  part  thereof,  previously  to  such 
officer  completing  iho  taxation  thereof,  accompanied  by  any  state- 
rn<>nt  such  oflicor  may  direct,  and  by  a  letter  informing  su(;li  eliint 
that  the  bill  of  costs  has  boon  referred  to  the  taxing  ollicer,  giving 
his  name  and  address  for  taxation,  and  ■will  bo  proceeded  with  at 
the  time  tho  officer  shall  have  appointed  for  this  purpose,  and  such 
officer  may  suspend  the  taxation  for  such  time  as  ho  may  consider 
reasonable." 

By  S'lh-r.  57,  "Tho  taxing  ofTicor  shall  have  power  to  limit  or 
extend  tho  time  for  any  proceeding  before  him,  and  where,  by 
any  general  order,  or  any  order  of  the  Court  or  a  Judge,  a  timo 
is  appointed  for  any  proeeoding  before  or  by  a  t  ixing  ollicer,  unless 
tho  Court  or  Judge  shall  otherwise  direct,  such  otlicer  shall  have 
power  from  time  to  time  to  extend  tho  time  appointed  upon  such 
terms  (if  any)  as  tho  justice  of  tho  case  may  rec[uiro,  and  altliough 
tho  application  for  the  same  is  not  made  until  after  tho  expiration 
of  the  timo  appointed,  it  shall  not  bo  necessary  to  make  a  certi- 
ficate or  order  for  this  purpose,  unless  required  for  any  special 
purpose." 

The  Certificate  or  Allocatur,'] — After  tho  taxation  is  concluded  tho  The  certificate 
Master  gives  a  certificate  or  allocatur  certifying  that  he  has  taxed  ^"^  allocatur, 
the  costs  and  stating  how  much  ho  finds  to  bo  duo.     In  tho  ease  of 
taxation  as  between  party  and  party  a  oertiticato  is  given,  and  as 
between  solicitor  and  client  an  allocatur. 

The  taxation  is  not  considered  as  finished  until  tho  allocatur  is 
made  [k),  or  certificate  signed.  The  allocatur  generally  states  tho 
amount  of  the  bill  or  bills,  the  subject  of  tho  taxation,  tho  sum 
deducted,  or  added,  on  the  taxation,  tho  costs  of  the  taxation,  and 
the  amount  of  the  monies  paid  on  account,  and  then  finds  tho 
balance  due  to  the  solicitor,  or,  as  the  case  may  be,  tho  amount  to 
be  refunded  to  tho  client  or  party  apjilying  for  tho  taxation.  By 
tho  (i  if;  7  V,  c,  73,  ss.  37,  43,  tho  allocatur  (unless  set  aside  or 
altered  by  order,  decree  or  rule  of  Court)  is  final  and  conclusive 
as  to  the  amount  thereof ;  but  it  does  not  preclude  tho  Coiu't  from 
goin?;  behind  it  for  the  purpose  of  investigating  charges  of  mis- 
conduct (/).    The  allocatur  is  generally  indorsed  on  tho  order  for 


(k)  Cleaver  v.  Hararave,  2  Dowl. 
689. 


(/)  £x  p.  Eurper,  20  Cli.  D.  685 
(C.  A.). 
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Costs — Taxation  of. 

_  taxation.    Tho  certificate  is  a  separate  document  which  is  filed 
when  tho  amount  certified  to  be  duo  is  entered  on  the  judL-mout 
Iho  Master  mav  in  all  cases  certify  specially  any  circumstanco 
rolatmj,'  to  tho  bill,  and  upon  which  the  Court  or  a  Judge  may 
S  tho  cSm       ""^  ^'^"^  "^"^^  *^^"^  "^^*  respecting  tho  payment 

Ohjediom  to  Taxation. -[-li  any  party  objects  to  tho  allowance  or 
(lisallowanco  by  tho  Master  of  any  item  or  items  in  tho  bill  ho  must 
carry  in  objections. 

By  7^.  of  8.  0.,  Ord.  LXV.  r.  27.  suh-r.  3f>,  "Any  party  who 
may  bo  dissatisfied  with  tho  allowance  or  disallowance  bv  tho 
taxing  officer,  in  any  bill  of  costs  taxed  by  him,  of  tho  whole  or 
any  part  of  any  items,  may,  at  any  time  before  the  certificate  or 
allocatur  is  signed,  deliver  to  tho  other  party  interested  therein,  and 
carry  in  before  tho  taxing  officer,  an  objection  in  writing  to  such 
allowance  or  disallowance,  specifying  therein  by  a  list,  in  a  short 
and  concise  form,  tho  items,  or  parts  thereof,  objected  to,  and 
tho  grounds  and  reasons  for  such  objections,  and  may  thereupon 
apply  to  tho  taxing  officer  to  review  tho  taxation  in  respect  of  tho 
same.  '■ 

liy  suh-r.  40,  "  Upon  such  application  tho  taxing  officer  shall 
reconsider  and  review  his  taxation  upon  such  objections,  and  he 
may,  if  ho  shall  think  fit,  receive  furthe-  evidence  in  respect  thereof 
and  if  .so  re<iuired  by  either  party,  he  shall  state  cither  in  his  corti- 
hcato  of  taxation  or  allocatur,  or  by  reference  to  such  obiectioi. 
the  grounds  and  reasons  of  his  decision  thereon,  and  any  sneciul 
facts  or  circumstances  relating  thereto." 

Under  these  rules  tho  practical  course  to  bo  adopted  by  a  party 
who  objects  to  the  allowance  or  disallowance  of  any  item  or  items 
in  a  bill  of  costs,  is  to  state  in  writing  tho  item  or  'items  to  wliich 
the  objection  applies,  and  sign  tho  same  and  deliver  the  writing  to 
the  Master  by  whom  tho  costs  are  taxed  (o).  This  must  be  done 
before  the  certificate  or  allocatur  is  signed.  When  tho  gcneiil 
principle  on  which  tho  taxation  proceeded  is  objected  to,  it  is  not 
necessary  to  specify  tho  items  objected  to  ( p).  The  writing  statin- 
the  items  objected  to  must  also  state  the  grounds  and  reasons  f<,r 
the  objection  (5).  Upon  this  writing  being  delivered  to  him,  tho 
Master  will  reconsider  his  taxation,  and  give  his  decision  on  tlio 
pointsraised,  and  if  the  party  objecting  requires  him  to  do  so,  will 
state  in  writing  the  grounds  and  reasons  for  his  decision.  \o 
application  to  the  Coui-t  or  a"  Judge  can  be  made  unless  the  taxation 
baa  been  farst  objected  to  in  this  manner. 


(«)  Exp.  liar  per,  Bw^ra.:  Phillips 
V.  Jirondky,  9  Q.  B.  744 :  Whalky 
V.  Qlovcr,  3  C.  &  K.  13. 

(0)  See  form,  Chit.  F.  45.  The 
Judge  will  not,  in  general,  before 
the  taxation  of  costs,  make  au 
order  as  to  the  principle  on  wliich 
they  are  to  be  taxed,  if  objection  be 
taken  to  that  courso.  Head  v.  Baldry 
8  E.  &  K.  605 :  littrtott  v.  Burton, 


29  L.  J.,  Ex.  291 :  Sellman  v.  noorii. 
8M.&W.  .')52:  Cleavers.  JIargrave, 
2  Dowl.  689.  ' 

{p)  Sparrow  v.  Hdl,  7  Q.  B.  D. 
362  ;  50  L.  J.,  Q.  B.  410  ;  reversed  in 
C.  A.  on  another  point,  8  Q.  B.  D. 
479 ;  50  L.  J.,  Q.  B.  675. 

(q)  Simmons  v.  Storer,  14  Ch.  D. 
164;  4aL.J.,Ch.l2l. 
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;  Sellman  v.  Jionrii, 
leaver  v.  Uargrave, 

.  liu!,  7  Q.  B,  D. 
B.  410  ;  reversed  in 
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Sturer,  14  Ch.  D. 
,121. 


A  person  who  ia  not  a  party  to  tho  order  for  taxation,  and  who  Cuap.  LXVII. 
desires  to  have  tho  taxation  roviowod,  must  apply  to  have  tho  order  ^^  ,,e„on  ^^^ 
sot  aside  and  cannot  apply  to  have  the  taxation  reviewed  (r).  j„J^/y  j^  ^.^^g__ 

tion. 
Review  of  Taxation.']— By  Ord.  LXV.  r.  27,  suh-r.  41,  "Any  party  i|p^.|p^  „£ 
who  may  bo  dissatislied  with  tho  certificate  or  allocatur  of  tho  taxation, 
taxing  o'tficor,  as  to  any  item  or  part  of  an  item  which  may  have 
been  ahjected  to  as  aforesaid,  may  within  fourteen  daija  from  the  date 
of  the  certificate  or  allocatur,  or  anch  other  time  as  the  Court  or  Jud'je 
or  taxing  officer,  at  the  time  he  sii/ns  the  certificate  or  allocatiir,  may 
allow,  apply  to  a  Judge  at  Chambers  for  an  onlor  to  review  tho 
taxation  as  to  the  same  item  or  part  of  an  item,  and  tho  Judge  may 
thereupon  make  such  order  as  the  Judge  may  think  just;  but  tho 
certificate  or  allocatur  of  the  taxing  officer  ehall  bo  final  and  con- 
clusive as  to  all  matters  which  shall  not  have  been  objected  to  in 

manner  aforesaid."  . 

By  sub-7\  42,  "Such  application  shall  bo  heard  and  detormmod 
by  the  Judge  upon  tho  evidence  which  shall  have  boon  brought  in 
before  the  taxing  officer,  and  no  further  evidence  shall  bo  received 
upon  tho  hearing  thereof,  unless  tho  Judge  shall  otherwise  direct." 
After  tho  application  to  the  Master  to  review  has  been  made,  and 
after  he  has  stated  the  grounds  and  reasons  for  his  decision  and 
given  his  certificate  or  allocatur,  a  party  objecting  to  tho  taxation 
may  apply  to  a  Judgo  at  Chambers  for  an  order  that  tho  taxation 
bo  reviewed  in  respect  of  the  item  or  items  objected  to  before 
tho  Master.  This  application  is  made  by  a  summons  (s).  It  must 
be  made  within  fourteen  days  from  tho  date  of  tho  certificate 
or  allocatur,  unless  tho  Master  allows  further  time  (<)•  The 
application  should  be  supported  by  an  affidavit  showing  that  the 
Master's  certificate  or  allocatur  has  been  granted.  Tho  Judge's 
decision  is  subject  to  an  appeal  to  the  Divisional  Court.  Tho  costs 
of  the  appeal  will  be  allowed  to  tho  successful  party  («). 

The  Court  or  Judge  will  not  generally  interfere  with  tho  taxation 
upon  a  matter  of  discretion  (x).  They  will  do  so  only  when  the 
Master  has  been  clearly  and  substantially  wrong  (;//),  or  when  he 
has  considered  himself  bound  by  an  inflexible  rule  or  principle, 
which  in  fact  does  not  exist  or  was  not  inflexible  (2),  or  when  the 
question  is  one  of  principle  (a). 


(r)  Charlton  v.  Charlton,  W.  N. 
1882, 183;  SOW.  B.  237. 

(*)  See  Millard  v.  Burroiighcs, 
W.  N.  1879.  198. 

(0  See  8ub-r.  41,  supra:  cp.  In  re 
TMitts,  W.  N.  1881,  168. 

(h)  Sparrow  v.  Hill,  7  Q.  B.  D. 
362,  368.  This  was  otherwise  before 
the  Jud.  Acts,  when  the  mistake  was 
with  the  Master.  IFard  v.  Bell,  2 
Bowl.  76:  Parsons  v.  Pitcher,  6 
Dowl.  600:  Bartholomew  v.  Carter, 
4  M.  &  Gr.  GU ;  5  So.  N.  R.  498. 

[x)  Wakefield  v.  Broicn,  L.  E.,  9 
Ex.  410 :  Hargreaves  v.  Seolt,  4  C. 
p.  D,  21  :  Brown  v.  Sewell.  16  Ch.  D. 
617;  44  L.  T.  41  (0.  A.),  counsel's 
fees:  Harrison  v.  JFearwg,  II  Ch. 


D.  206  ;  41  L.  T.  376.  refreshers : 
The  Neera,  6  P.  D.  118,  fees.  .See 
Kirkwcod  v.  Webster,  9  Ch.  D.  239, 
where  tlie  Judge  allowed  the  costs 
of  a  third  counsel,  which  had  been 
disallowed  by  tho  Master. 

(y)  Potter  v.  liankin,  L.  R.,  5  C.  P. 
618:  Clarke  v.  Tyne  Improvement 
Commissioners,  L.  R.,  3  C.  P.  230: 
Yqlesius  V.  lloyal  Exchange,  #e.  Cor- 
poration, L.  R.,  5  C.  P.  141. 

(z)  Bell  V.  Adkin,  L.  E.,  3  C.  P. 
320  :  Sinclair  v.  G.  E.  R.  Co.,  L.  R,, 
5  C.  P.  136:  TtirnbuU  v.  Jackson, 
W.  N.  1878,  96. 

(ff)  In  re  Allen,  Davies  v.  Chat- 
wood,  11  Ch.  D.  a44,  24G,  per  Bacon, 
V.-C. 
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c.  108,  s.  30, 
does  not  apply, 


Party  and 
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Solicitor  and 
client. 


CotU — What  allowtd  on  Taxation. 

-  oii^°  general  the  Master  is  the  solo  judge  as  to  what  costs  shall  bo 
allowed  for  the  getting  up  of  evidence,  and  for  the  expenses  of 
witnesses  and  matters  relating  to  them ;  and  the  discretion  exorcise, 
7  A."\'  i:'^'*tV™7'"  °°*  ^°  roTiowcd  by  the  Judge,  unless  ti. 
clear  that  tie  Master  has  como  to  a  wrong  conclusion (b).  TU> 
Judge  will  not  interfere  whore  the  amount  alleged  to  be  inpropo,  Iv 
allowed  -.s  very  tnflng(c).  as  whore  the  amo"unt  in  dismito  w S 
40,  (c).  A  review  of  the  Master's  taxation  will  bo  ordeiJIl  wh  •  o 
ho  bus  clearly  made  an  error  of  calculation,  or  in  the  constructi,,, 

\k   .J'li\^\^''  f*"",  t,""'^'4">'-'  «f  costs  between  tho  parties  (,/ 
Who.-e  the  Master  had  been  mduced  by  falso  affidavits  to  allol  • 
large  sum   as  the  fees  and  expenses  of  commissioners    "o     U. 
examination  of  witnesses,  it  was  referred  back  to  tho  Master  t< 
inquire,  by  such  means  os  he  should  think  fit.  what  sums  had 
acually  been   paid,  and  to  review  the  taxation  if  necessary  (.^ 
Where  there  is  un  error  in  the  deductions  made  on  the  taxation  .if 
costs,  and  the  Master  s  allocatur  is  made  in  ignorance  of  such  fact 
the  party  affected  by  such  error  is  not  at  liberty  to  make  an  alteration 
in  order  to  set  it  right,  the  proper  course  teing  to  apply  to      " 
Master  (/).     It  is  not  conipotent  to  tho  party  showing  cause  to  po 
out  counter.mistakes  made  by  tho  Master  (y).  ^ 

Sect.  3.  What  Costs  allowed  on  Taxation. 
What  costs  are  to  be  allowed  and  the  amount  to  be  allowed  aio 
matters  dealt  with  by  the  Master  on  the  taxation.  In  manTcasi" 
special  rules  aro  laid  down  by  Jt.  of  S.  C,  Vrd.  LXV.  r.  27  (Xh 
will  be  found;,o«<,  p.  702  .<  my.),  both  as  to  the  proceedings  in  msS 
of  which  costs  are  to  be  allowed  and  tho  amount  to  be  allowed  ^  In 
other  cases  the  old  rules  and  fees  aro  •  ^erved  {se,  .ui-r.  37  .  J 
p.   /OS).     In  many  instances  these  and  fees  (which  w  1 1  im 

S/''^'P-'r^'^-'?-^^-*^^'°H'^°"  -^ubjectofiieSstnoft 
Courts.  Special  provision  is  made  for  tho  guidance  of  the  Mast.r 
in  cases  where  he  has  to  exerciso  a  discretTon  {ste  sub-r.  38,  post, 
p.  .08).  Costs  which  the  Master  deems  to  have  been  incuricd 
unnecessanly  are  not  to  bo  allowed  {sie  sub-r.  20,  post  p  705  ) 
Jf^Tl  Tn^  to  state  that  it  has  been  held  that  the  36th  secticm 
of  the  County  Courts  Act,  1856  (19  .fc  20  V.  c.  108),  which  fixes  a 
limit  to  costs  as  between  solicitor  and  client  in  actions  where  no 

sscoStw: "  '^'""''' '"" ''''  '^pp^y  *°  proceSgT  irtu; 

There  is  a  material  difference  between  taxation  between  partv 
and  party  and  that  between  a  solicitor  and  his  client.  £1 
charges  are  allowed  in  tho  latter  case  which  would  not  be  allo;,x'd 
in  the  former.  Before  a  sohcitor  incurs  expenses  which  would  no 
in  the  ordinar>- course,  be  allowed  on  taxation  between  party  and 
party,  he  should  explam  to  his  client  that  tho  proposed  expenses 

(A)  See  Jicimie  v.  Mills,  5  '^ine. 
N.  C.  249;  8L.  J.,  C.  P.  148:  Uoe 
V.  Webber,  4  N.  &  M.  381 ;  2  A.  &  E. 
448. 

(c)  Newton  V.  JBoodle,  4  C.  B.  369. 

(d)  level t  V.  Jiothtvcll,  27  L.  J., 
m.  6 ;  Etiif^kt  V.  Gravssetid  Ji.  Co. 
Id.. 8  :  Fobjoy  v.  £ieh,  Id.  10. 


{e)  Barnes  v.  Attwood,  6  C.  B.  1(34. 
^B  Fembray  v.  Jones,  11  Jur.  589, 

(/)  -f «fy  V.  -Dr«M>,  5  D.  &  L.  307. 
(jl)  Be  Smith,  8  Jur.  1143,  Ex. 
(/»)  In  re  Copp,  6  Q.  B.  D.  607;  60 
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would  not  be  so  allowed,  and  obtain  his  authority  for  incurring  Chap.  LXVII. 

thoui  (i).    If  ho  fails  to  explain  this,  tho  co.sts  may  bo  disallowed   

on  taxation  between  himself  and  liis  client,  even  although  he  had 
the  client's  express  authority  for  incurring  them  (»).  Tho  special 
provisions  and  allowances  provided  by  tho  Jl.  of  S.  C.  Costs,  apply 
to  taxation  between  solicitor  and  client  as  well  as  those  between 
party  and  party  {j). 

Higher  or  Lower  Scale  of  Costs.'] — Appendix  X.  to  tho  /?.  of  H.  C.  Ilii^lmr  or 
(post,  p.  719),  contains  a  list  of  amounts  to  be  allowed  on  taxation,  lower  scale, 
divided  into  two  columns,  one  headed  "  liighor  sralo"  and  tlie  other  Lower  scale  in 
"  lower  scale."     The  amounts  in  tho  latt<ir  column  are  those  ordi-  ordinary  cases, 
narily  allowed,  but  in  si)ecial  cases  costs  on  tho  higher  scale  may 
be  obtained. 

By  Ord.  LXV.  r.  8,  "In  causes  and  matters  commonced  after 
these  Rules  como  into  operation,  .solicitors  siiall  bo  entitled  to 
charge  and  bo  allowed  the  fees  set  fortli  in  tho  coUunn  headed 
'  lower  scale'  in  Appendix  N.  in  all  causes  and  matters,  and  no 
higher  fees  shall  bo  allowed  in  any  case,  except  such  as  are  by  this 
Order  otherwise  provided  for ;  and  in  causes  and  matters  ponding 
ut  tho  time  when  these  Rules  como  into  operation,  to  which  tho 
hi"her  scale  of  costs  previously  in  force  was  aiiplicable,  the  sumo 
scale  shall  continue  to  be  applied." 

By  r.  9,  "  The  fees  sot  forth  in  tho  column  headed  '  higher  Higher  scale- 
scale'  in  Appendix  N.  may  be  allowed,  either  generally  in  any  By  order  or 
cause  or  matter,  o:  as  to  tho  costs  of  any  particular  application  JV'',„''  'i'T^*;; 
made,  or  business  done,  in  any  cause  or  matter,  if,  on  special  qj,  Court 
grounds  arising  out  of  the  nature  and  importance,  or  the  difficiiltij  or 
urgency  of  the  case,  the  Court  or  a  Judge  shall,  at  tho  trial  or 
hearing,  or  further  consideration  of  tho  cause  or  matter,  or  at  tho 
hearing  of  any  application  therein,  whether  the  cause  or  matter 
shall  or  shall  not  be  brought  to  trial  or  hearing  or  to  further  con- 
sideration (as  the  case  may  bo),  so  order;  or  if  the  taxing  officer, 
under  directions  given  to  him  for  that  purpose  by  tho  Court  or  a 
Judge,  shall  think  that  such  allowance  ought  to  be  so  mado  upon 
such  special  grounds  as  aforesaid." 

Under  the  former  rules  which  specified  more  particularly  the 
cases  in  which  costs  on  tho  higher  scale  should  be  allowed,  an  order 
for  taxation  on  that  scale  was  granted  in  an  action  for  breach  of 
covenant  and  injunction  involving  a  (question  of  right  (/c);  also  in 
an  action  on  a  bill  of  exchange  involving  difficult  questions  as  to 
partnership  {I) ;  also  in  an  action  founded  on  fraudulent  misrepre- 
sentation in  the  prospectus  of  a  company  (m).  But  tho  order  was 
refused  in  an  action  for  trespass  involving  important  questions 
when  the  plaintiff  recovered  nominal  damages  only(/i);  also  in 
an  action  for  trespass  where  an  injunction  was  asked  for  and 


(t)  Re  Blytk,  10  Q.  B.  D.  207  ;  62 
L.J.,Q.  B.  186;  47L.T.610  (C.  A.), 
BhortMnd  notes— evidence  of  experts. 

(j)  lie  Chapman,  10  Q.  D.  D.  64  ; 
52  L.  J.,  Q.  B.  75;  47  L.  T.  426 
(C.  A.).  ,      ^ 

(A-)  Horner  v.  Oyler,  49  L.  J., 
C.  P.  666.  See  Goodhart  v.  Ayscough, 


lOQ.  B.  D.  71. 

(0  Foolcy  V.  Driver,  6  Ch.  D.  488, 
493  ;  36  L.  T.  79. 

(w)  Harrison  v.  Leiitner,  24  Ch. 
D.  694 ;  52  L.  J.,  Ch.  927 ;  49  L.  T. 
91 ;  .•?!  W.  E.  837. 

(n)  Duke  of  Norfolk  v.  Arbuthnot, 
6  Q.  B.  D.  279 ;  60  L.  J.,  Q.  B.  384. 
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Costs— W/iat  allowed  on  Taxation, 


— Allowanco 
f>f.  by  taxing 
officer  on  tnx' 
ation  of  Rolici 
tor's  bill. 


rABTVm  obtained  («)•  also  in  nn  action  for  recovery  of  land  where  fmn.l 
on  tlio  part  of  the  dcfeiulant  waa  alleged^.)  S  ka  LH 
action  (;>),  The  amount  in  dispute  docs  not^lono  constitute  sluif 
cicnt  special  grounds  y.  The  Court  refused  to  o£  costs  to  ,", 
taxed  on  tho  higher  scale  on  an  application  for  a,rintPrlocuto  v 
injunction,  though  the  cjucstion  was  one  of  import,  nce/rf  An 
appeal  lies  from  the  decision  of  a  Judge  as  to  the  sr  L^o  r  n  tl, 

cTeirerro?(f)    ^'  """'  ^''''''"^'^  '"^  "^  ^^^^  principle  or  made  .a 
By  r.  10,  "  Upon  any  reference  to  a  taxing  officer  to  tax  n  1,;n  r,f 
,    costs  of  a  so  icitor  for  the  purpose  of  ascertaining  the  anwlnUlnl 
■  f°«"'^'l,fk"tor  in  respect  thereof  from  the  person  trboXVLc.l 
therewitli,  if  such  bill  shall  include  charges  for  business  Si 
any  cause  or  matter,  tho  tuxh>i,  r#cer  ,m.;«/W  threes  set  f„, 
m  the  column  headed  '  higher  scale'  in  Appendix  N.  n  respect 
such  cause  or  matter,  or  in  respect  of  any  particular  anXntV 
jnade  or  business  done  therein, ^f  en  sudfspSl  gSundfas  iio 
Slol'L^cfo5rt'o"gs?t^^^^^^  ^^  '^^^  tLk^lfat-rS 

-  1 . 1  eh  contains  several  sub-rules,  and  is  headed  ' '  snpnini  nll^^o"  ' 
^uul  general  regulations,"  and  ;hich  pSdes  tfaftt  foChi: 
special  allowances  and  general  regulations  shall  apply  to  ainM^ 

fn  Lf-  1  1^  summons  requiring  special  indorsement,  and  as 

to  special  cases,  pleadings  and  affidavits  in  answer  to  inteiroeatorio, 
and  other  special  affidavits,  and  admissions  under  OrdxTxUr!' 
the  taxing  officer  may,  in  lieu  of  the  allowances  for  instiuctLis 
and  preparing  or  drawing,  and  attendances,  make  suc^al  owancn 
for  work  labour  and  expenses  in  or  about  the  preparation  of  such 
documents  as  in  his  discretion  he  may  think  proper 
„ii  A  i°  ,,  ■.'^^°?  ^^y  pleading  or  other  document  tho  fees 
allowed  shall  include  any  copy  made  for  tho  use  of  the  solici  or 
agent  or  chent,  or  for  counsel  to  settle.  boucuoi, 

7,J"f'^-fll'°f'^"^*'°°l*°  ^"°  °^  defend,  or  the  preparation  of 
bnefs,  If  the  taxing  officer  shall  on  special  grounds  cEnsSer  tho 
fee  m  either  scale  provided  inadequate,  L  maj- make  such  fuihor 
allowance  as  he  shall  in  his  discretion  considei^reasonabL 
,.r1;  tl^  ^ffi'^a^'its.  when  there  are  several  deponents  to  be  sworn 
or  It  IS  necessary  for  the  purpose  of  an  affidavit  being  sworn  To  "o 


Special  allow- 
ances and 
fjeneral  regu- 
ations. 


Writs  of  sum- 
mons. 

Special  cases, 
pleadings,  affi- 
davits, &c. 


Drawing 

pleadings, 

aocuments. 

Instructions  to 
sue  or  defend. 


Affidavits- 
several  de- 
ponents, &c. 


M  Chapman  v.  Midland  if.  Co., 
5  Q.  B.  D.  431 ;  49  L.  J.,  Q.  B.  449 
(C.  A.) .  See  also  Httdson  v.  Osqerbu. 
60  L.T.323;  32  W.  R.  566,  where 
the  defendant  submitted  to  a  per- 
petual injunction  against  the  use  of 
a  trade  mark. 

(o)  Ee  Terrell,  22  Ch.  D.  473:  47 
L.  f .  588  (C.  A.).  See  also  ]to\}crs 
V.  Jones,  7  Ch.  D.  345 ;  38  L.  T.'l7  : 
i'*  *:^ ^^anderson,  7  Ch.  D.  176 ;  38 
L.  T.  379. 


{p)  The  Ilorace,  53  L 
50L.  T.  595;  32  W.  R.  755. 


J.,  P. 


141 


385. 
()•)  Grafton  y 


64; 
-  -  ii)t>. 
SpeUiffiie's   Trusts,  32 

Watson,  61  L.  T. 

W  /M«r«r«//(C.  A.),supra. 

W  Ihese  rules  appl^  to  taxation 
between  solicit  r  and  client  as  well 
as  to  those  betwor?.  party  and  party. 
In  re  Chapman,  10  Q.  B.  D,  54;  47 
L.  T.  426  (C.  A  ).  •"»■■»( 
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—The  allowance  of 
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that  the  following 
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'«,  53L.  J.,  P.  64; 
W.R.755. 
(tiffiie's   Trusts,  32 

Watson,  61  L.  T. 

l  (C.  A.),  supra, 
oppl^  to  taxation 
and  client  as  well 
»  Y>ntij  and  parh-. 
tOQ.fi.  D.  ^4;  47 


Special  AUotvunces  and  (hntiul  Regulatwna. 

to  a  distance,  or  to  employ  an  agent,  such  reasonable  allowance 
may  bo  made  n    the  taxing  ofllccr  m  his  discrctiDU  may  think  lit, 

5.  The  allowances  for  instructions  and  drawing  an  allidavit  in 
answer  to  interrogatories  and  other  special  ailidavits,  and  attending 
the  deponent  to  bo  sworn,  include  aU  attendances  on  tho  deponent 
to  settle  and  road  over. 

G.  As  to  delivery  of  pleadings,  8cr\'iccs  and  notices,  tho  fees  are 
not  to  bo  allowed  when  the  same  solicitor  is  for  both  parties,  unless 
it  be  necessary  for  the  purpose  of  making  an  affidavit  of  service. 

7.  As  to  perusals  tho  fees  aro  not  to  apply  where  tho  samo 
solicitor  is  for  both  parties. 

8.  Where  tho  same  solicitor  is  employed  for  two  or  more  de- 
fendants, and  separate  pleadings  are  delivered  or  other  proceedings 
had  by  or  for  two  or  more  such  defendants  separately,  tho  taxing 
officer  shall  consider  in  tho  taxation  of  such  sohcitur's  bill  of  costs, 
cither  hot  ween  party  and  party  or  between  solicitor  and  client, 
whother  such  separate  pleadings  or  other  proceedings  were  neces- 
sary or  proper,  and  if  he  is  of  opinion  that  any  part  of  tho  costs 
occasioned  thereby  has  been  unnecessarily  or  improperly  incurred, 
the  same  shall  bo  disallowed. 

9.  As  to  evidence,  such  just  and  reasonable  charges  and  expenses 
as  appear  to  have  been  properly  incurred  in  procuring  evidence  («), 
and  tho  attendance  of  witnesses  are  to  be  allowed  («). 

10.  As  to  agency  correspondence,  in  country  agency  causes,  and 
matters,  if  it  bo  shown  to  tho  satisfaction  of  tho  taxing  ofhccr  that 
such  correspondence  has  been  special  and  extensive,  ho  is  to  bo  at 
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Aflidavit  in 
answer  to  in- 
Icrrogatorius, 

Delivery  of 
plcailiugs,  &c. 


Perusals. 

Same  solicitor 
for  several  do- 
fcudants. 


Evidence. 


Agency  cor- 
rcspoudcucc. 


(k)  Costs  incurred  in  "  qualifying 
witnesses,"  so  as  to  enable  them  to 
give  evidence  at  the  trial,  are  included 
lu  this  rule.    Mackley  v.  Chillhiy- 
uorth,  2  C.  P.D.  273 ;  46L.  J.,  C.  P. 
484 :  Tiimbull  v.  Jaiisou,  3  C.  P.  D. 
264.    Before  this  rule,  the  Master 
would  not  allow  the  expense  of  wit- 
nesses  for   inspecting   premises,  or 
making  surveys,  in  order  to  enable 
them  to  give  evidence  in  the  cause 
{Severn  v.  Olive,   3  B.  &  B.  72 ;  6 
Moore,  235:  Mai/  v.  Selbij,  1  Dowl., 
N.  S.  708 :  Zamg  v.  Bowes,  3  M.  & 
Sel.  89  :  Kolaii  v.  Copeman,  42  L.  J., 
Q.  B.  44;  L.  It.,  8  Q.  B.  84),  or 
the  like.    Nor  would  he  allow  for 
the  expense  of  chemical  experiments 
necessary  to  enable  scientifac  men  to 
give  evidence  in  tho  cause  {May  v. 
lelbu,  1  Dowl..  N.  S.  708  ;  4  M.  &  G. 
142  ;    4  Sc.  N.  E.  727 :  Gravatt  v. 
Attwood,  21  L.  J.,  Q.  B.  215:  Lamb 
v.  Simpson,  4  Ex.  85;  18  L.  J.,  Ex. 
377  :  Onncrod  v.  Thompson,  16  M.  & 
W.  860),  or  the  expense  of  searching 
for  a  subscribing  witness.    It  seems 
that  before  the  above  rule  the  costs  of 
inquiries  as  to  the  novelty  of  an  in- 
vention, in  an  action  for  the  infringe- 
ment  of  a.  patent,  would  not   bo 
allowed  as  between  party  and  party. 

Curtis  v.  Flatt,  33  L.  J.,  C.  P.  255. 
So,  before  this  rule,  expenses  in- 


curred by  a  witness  in  seeking  for 
tho  defendant,  in  order  to  identify 
him  as  the  party  who  liad  coiiniiittcd 
the  wrong   of   which   the   plaintiff 
complained  in  his  action,  would  not 
be  allowed.   Small  v.  Jiat/io,  21  L.  J., 
Q.  B.  254.    Nor  would  the  Master, 
it  seems,  allow  the  expenses  of  an 
inrolmont   of   bankruptcy  proceed- 
ings. Butcher  v.  Addison,  1  Sc.  N.  K. 
175.     But  he  would  allow  the  ex- 
penses  of    successful   searches    for 
pedigree  {Johnson  v.  Zawsoii,'2Bing. 
341)  ;   also  the  expense  of   making 
searches  for,  obtaining  office  copies 
of,  and  translating  records.   Bastard 
v.  Smith,  10  A.  i:  E.  213:  Duke  of 
Beaufort  v.  Earl  of  Ashburuham,  32 
L.  J.,  C.  P.  97 ;  13  C.  B.,  N.  S.  598. 
See  Churton  v.  Frewer,  36  L.  J.,  Ch. 
660.    Costs  of  i)reparing  plans  for 
the  better  elucidating  of    the  case 
before  the  Court  and  jury  may  bo 
allowed,  at  the   discretion   of   the 
Master.  Filgrim  v.  Southampton  and 
Dorchester  R.  Co.,  8  C.  B.  25:  Uolmcs 
v.  Holmes,  9  Moore,  168  ;  2  Bing.  75. 

{x)  The  effect  of  this  rule  is  to  give 
the  Master  a  discretion  as  to  what 
allowances  should  be  made  for  the 
attendance  of  ^vituesses  iu  Court 
untrammeled  by  tho  old  scale  of 
charges.  TurnbuU  v.  Janson,  3  C. 
P.  D.  264  ;  47  L.  J.,  C.  P.  384. 


Cuzta—Whcit  allowed  on  Taxation. 

liberty  to  make  such  special  allowance  in  rospoct  thereof  as  in  his 
tliscrotiou  ho  inaj'  tliink  proper. 

11.  As  to  tho  attomlaiico  of  solicitors  upon  the  rcffistrars  in  the 


Attendances  at 

Judges' 

Chambers. 
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Attendance 

upon  registrars  pi,""  "°  '  tv""  ."•""i"'""/^"  "^  soucitors  upon  tho  registrars  in  tho 
in  Chancery  ^nineory  Division  for  tho  purpose  of  settling  the  terms  of  and 
Division.  passing  jutlgniouts  or  orders,  tho  taxing  officer  mnv,  in  such  cases 

as  are  provuTed  for  by  Onl.  LXII.  r.  15,  mako  such  special  allow- 
ances in  respect  thereof  as  ho  shall  consider  reasonable: 
1       n  ^«  to  attendancos  at  tlio  Judges'  Chambers,  where,  from  tho 
r?      "f  tho  attondanco,  or  from  tho  difficulty  of  the  case,  tho 
Judge  or  Muster  shall  thnik  tho  highest  of  tho  fees  an  insufficient 
remuneration  for  tho  services  performed,  or  whore  the  preparation 
ot  tlio  case  or  matter  to  lay  it  before  the  Judge  or  Master  in 
Lliambers,  or  on  a  summons,  shall  have  required  skill  and  lalxnir 
tor  which  no  fee  has  been  allowed,  cho  Judge  or  Master  may  allow 
sucli  loo,  in  hou  ot  the  fee  of  1/.  1«.  provided,  not  oxceedinL'  1'/.  2« 
or  where  tlie  higher  scale  is  applicable  3/.  Ik.,  or  in  proceodinffs  to 
wind  up  a  company  ol.  5«.,  as  in  his  discretion  ho  may  think  fit- 
an(  wiioro  the  preparation  of  tho  case  or  matter  to  lay  it  before  d 
Judge  at  Chambers  on  a  summons  shall  have  required  and  received 
from  the  solicitor  such  extraordinary  skill  and  labour  as  materiallv 
to  conduce  to  tho  satisfactory  and  speedy  disposal  of  tho  business, 
and  therefore  shall  appear  to  the  Judge  to  deserve  higher  remune- 
ration than  tho  ordinary  fees,  the  Judge  may  allow  to  the  solicitor 
by  a  memorandum  in  writing  expressly  made  for  that  purpose  and 
signed  by  tho  Judge,  specifying  distinctly  the  grounds  of  such 
allowance,  such  foe,  not  exceeding  10  guineas,  as  in  his  discretion 
he  may  think  fit,  instead  of  tho  fees  of  21.  2s.,  31.  .  j.,  and  5/.  os 

i;j.  As  to  attendances  at  tho  Judges'  Chambers,  -where  by  reason 
of  tlio  non-nttendanco  of  any  party  (unless  it  to  considered 
expedient  to  proceed  ex  parte),  or  whore  by  reason  of  tho  neglect  of 
any  party  in  not  being  prepared  with  any  proper  evidence,  account, 
or  other  proceeding,  the  attendance  is  adjourned  without  any  useful 
progress  being  made  the  Judge  may  order  such  an  amount  of  costs 
(If  any)  as  ho  shall  think  reasonable,  to  be  paid  to  the  party 
attending  by  the  party  so  absent  or  neglectful,  or  by  his  solicitor 
porsonally ;  and  the  party  so  absent  or  neglectful  is  rot  to  bo 
allowed  any  feo  as  against  any  other  party,  or  any  estate  or  fund  in 
which  any  other  party  is  interested. 

14.  A  folio  is  to  comprise  seyenty-two  words,  every  figure  cora- 
pnsod  in  a  column,  or  authorized  to  be  used,  being  counted  as  one 

15.  Such  costs  of  procuring  the  advice  of  counsel  on  tho  plead- 
ings, evidence  and  proceedings  in  any  cause  or  matter  as  the 
taxing  officer  shall  in  his  discretion  think  just  and  reasonable,  and 
of  procuring  counsel  to  settle  such  pleadings  and  special  affidavits 
as  the  taxing  officer  shall  in  his  discretion  think  proper  to  bo 
settled  by  counsel,  are  to  be  allowed  ;  but  as  to  affidavits  a  sepa- 
r^o  fee  IS  not  to  be  allowed  for  each  affidavit,  but  one  fee  for  all  the 
affidavits  i)roper  to  be  so  settled,  which  are  or  ought  to  bo  filed  at 
the  same  tune. 

16.  As  to  counsel  attending  at  Judge's  Chambers,  no  costs  thereof 
shall  in  any  case  be  allowed,  unless  the  Judge  certifies  it  to  be  a 
proper  case  for  counsel  to  attend  (y). 


Meaning  of 
folio. 

Fees  to  counsel 
for  advising 
and  settling. 


Counsel's  at 
tendance  at 
Chambers. 


(y)  This  applies  as  between  solicitor  and  client. 
61 ;  47  L.  T.  426  (C.  A.). 


Jie  Chapman,  10  Q.  B.  D. 
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r  by  his  solicitor 
!ul  is  not  to  bo 
estate  or  fund  in 

t^ery  figure  cora- 
g  counted  as  one 

el  on  tho  plead- 
:  matter  as  tho 
I  reasonable,  and 
special  affidavits 
ik  proper  to  bo 
iffidavits  a  sepa- 
no  fee  for  all  the 
it  to  bo  filed  at 

,  no  costs  thereof 
"tifios  it  to  bo  a 


pman,  10  Q.  B.  D. 


Special  AUowancet  and  General  Regnlationi. 

17.  As  to  inspection  of  documents  under  Ord.  XXXI.  r.  IS,  no 
allowance  is  to  bo  luado  fur  any  notice  or  iiispiMtiun,  inilos4  it  is 
shown  to  tho  satisfaction  of  tlio  taxing  ollkcr  tiiat  tlicro  were 
pood  and  sufficient  reasons  for  giving  such  notice  and  making  such 
inspection. 

18.  As  to  taking  copies  of  doeumonts  in  possossi(m  of  another 
party,  or  extracts  thi>retroni,  uiidi'r  Kulcs  of  Court  or  any  sjiecial 
order,  the  party  entitled  to  tako  tlio  c()])y  or  extract  is  to  pay  tho 
solicitor  of  tho  party  producing  tho  do'cumont  for  such  copy  or 
extract  ns  ho  may,  by  writing,  rc([uiro,  at  tho  ruto  of  Ail,  per  folio; 
and  if  tho  solicitor  of  the  party  iiroducing  tlio  docuiiiciit  refuses  or 
neglects  to  supply  the  same,  tho  solicitor  ic(|uiiing  tho  coi)v  or 
extract  is  to  bo  at  liberty  to  make  it,  and  tho  solicitor  for  the  party 
producing  is  not  to  bo  entitled  to  any  fee  in  riispoct  thereof. 

19.  Where  any  petition  in  a  cause  or  matter  assigned  to  tho 
Chancery  Division  is  served,  and  notice  is  given  to  tho  party  served 
that  in  case  of  his  appearance  in  Court  his  costs  will  be  objected  to, 
and  accompanied  by  a  tender  of  costs  for  ])erusing  the  siiiiio,  tho 
amount  to  bo  tendered  sliall  bo  I/.  H)i.  The  party  making  such 
payment  shall  bo  allowed  the  snnio  in  his  costs,  jirovided  such 
service  was  proper,  but  not  otherwise;  but  this  order  is  without 
prejudice  to  tho  rights  of  either  party  to  costs,  or  to  object  to  costs 
where  no  such  tender  is  made,  or  where  the  Couil  or  Judge  shall 
consider  tho  party  entitled,  uotwitlistaiidiiig  such  notice  or  tender, 
to  appear  in  Court.  In  any  other  case  in  which  a  solicitor  of  a 
party  served  necessarily  or  properly  peruses  any  such  petition, 
without  appearing  thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
the  amount  aforesaid. 

20.  The  Court  or  Judge  may,  at  the  hcaiing  of  anj'  cause  or 
matter,  or  upon  any  application  or  proceeding  in  any  cause  or 
matter  in  Court  or  at  Chambers,  and  whether  the  same  is  objected 
to  or  not,  direct  the  costs  of  any  indorsement  on  a  writ  of  su'  n'ns, 
pleading,  summons,  affidavit,  evidence,  notice  requiring  a  sta.,  r  jat 
of  claim,  notice  to  produce,  admit  or  cross-examine  witao!>  ics, 
account,  statement,  procuring  discovery  by  interrogatories  or  order, 
applications  for  time,  bills  of  costs,  service  of  notice  of  motion  or 
summons,  or  other  proceeding,  or  any  part  thereof,  which  is  im- 
proper, vexatious,  unnecessary,  or  contains  vexatious  or  unnecessary 
matter,  or  is  of  unnecessary  length  (/)),  or  caused  by  misconduct  or 
negligence,  to  bo  disallowed,  or  may  direct  tho  taxing  oHicor  to  look 
into  the  same  and  to  disallow  tho  costs  thereof,  or  of  such  part 
thereof  as  ho  shall  find  to  be  improper,  unnecessary,  vexatious,  or 
to  contain  unnecessary  matter,  or  to  bo  of  unnecessary  length,  or 
caused  by  misconduct  or  negligence ;  and  in  such  case  the  party 
whose  costs  are  so  disallowed  shall  pay  tho  costs  occasioned  thereby 
to  the  other  parties;  and  in  any  case  whore  such  question  shall 
not  have  been  raised  before  and  dealt  with  by  the  Court  or  Judge, 
it  shall  be  the  duty  (c)  of  tho  taxing  officer  to  look  into  the  same 
(and,  as  to  evidouco,  although  tho  same  may  bo  entered  as  read  in 
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Inspc  ction  of 
duciuufuta. 


ChafRo  for 
coiiii's  miuloby 
one  iiiirty  for 
uuotLur. 


(z)  Trustees  who  are  respondents 
to  a  petition  for  payment  of  money 
out  of  Court,  and  who  are  tendered 
?,0s.  MntloT  thn  mlo,  .are  not,  as  n.  rule, 
entitled  to  any  costs  of  appearing  on 
the  petition.  Jin  button,  21  Ch.  D.  865. 

C.A.P.— vol    I. 


Appearance  on 
petition  in 
Chancery 
Division  after 
noticf  not  to 
appear  (;). 


Costs  cf  un- 
necessary or 
improper 
matter  in 
pleadings,  &c. 
may  ]m:  dis- 
alluwod  («). 


—Duty  of 
taxin;'  officer. 


(rt)  See   Ord.  LXV.  r.   11,  ante, 
p.  184. 

(tA  See  Cracknallv.  Jaiison,  11  Ch. 
D.l,  12:  if;(//v./s«f«.W.N.1880.65, 

((■)  See  Bailies  v.  Wormiley,  47  L. 
J.,  Ch.  844  ;  47  L.  T.  85. 

Z'A 
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Settintf  off 
coats,  ic.  (<), 


Note  in  Chan 
eery  Division 
of  (juestion 
uudor  Keg.  20 

Unnecessary 
or  iini)roiicr 
appeurauco. 


Applicationa 
for  timo. 


-    J 


Taxation  of 


Set  oS  of 
costs. 


CoaU — What  iillowtd  on  Taxation. 

any  dccrco  or  order)  for  tlio  purposo  aforoHaid,  and  thoroupon  tho 
sniiio  coiiscciuciitc.s  nIiuU  l-iisuo  us  if  ho  liad  bocii  speclully  dirwlcd 
to  do  bo:  und  lu  tho  Uuuon's  Uonch  Division  tho  Muator  shall 
iniiko  siich  order  an  may  bo  ronuirod  to  offoct  tho  object  of  this 
re{,'uhitiou.  "' 

21.  In  uny  cuso  in  which,  under  tho  last  proceding  regulation 
or  any  other  rulo  of  Court,  or  l)y  tho  order  or  direction  of  a  Court 
or  Judge,  or  otherwise,  a  party  entitled  to  receive  costs  is  liable 
to  pay  costs  to  any  other  i)arty,  tho  taxing  oflicor  may  tax  the 
costs  Huch  party  IS  ho  liable  to  pay,  and  may  adjust  tho  sarao  by 
way  of  deduction  or  set  off,  or  may,  if  ho  shall  think  fit,  delay  the 
allowance  of  tho  costs  siu'h  party  is  entitled  to  receive  until  lie  has 
paid  or  tendered  tho  costs  ho  is  liable  to  pay ;  or  such  ollicor  may 
allow  or  certify  tho  costs  to  bo  paid,  and  direct  payment  thereof 
ana  tho  same  may  bo  recovered  by  tho  party  entitled  thereto  in 
the  same  manner  as  costs  ordered  to  be  jiaid  may  bo  recovered  (c) 

■  22.  AVliero  lu  tlio  Chancery  division  any  (luostion  as  to  anv 
costs  IS  under  Eegulation  20  dealt  with  at  Chambers,  the  chief 

.  cl,  ^V"  ""  "■  ""^"  thereof,  and  state  tho  same  on  his  allowunco 
ot  tho  lees  lor  attendances  at  Chambers,  or  otherwise,  as  may  bo 
convenient  lor  the  information  of  tho  taxing  oflicor. 

23.  -VVhoro   any  party  appears  upon   any  application  or  pro- 
ceeding  m  Court  or  at  Chambers,  in  which  ho  Is  not  interested 
or  upon  which,  according  to  tho  practice  of  tho  Court,  ho  ouirht 
not  to  attend,  he  la  not  to  bo  allowed  any  costs  of  such  ai)poaramB 
Allowed       ^'"^^'^  °^'  '^"'^^'^  ^^^^  expressly  direct  such  coats  to  bo 

24.  Tho  costs  of  applications  to  extend  tho  timo  for  taking  anv 
procoodings  shall  bo  m  tho  discretion  of  tho  taxing  officor.  unlo.^ 
tho  Court  or  Judge  shall  have  specially  directed  how  tho  costs  nio 
to  bo  paid  or  borne.  Tho  taxing  ollicor  shall  not  allow  tho  costs 
of  more  thau  one  extension  of  timo,  unless  he  is  satisfied  that  such 
extension  was  necessary,  and  could  not.  with  due  diligence,  have 
boon  avoided.  Tho  costs  of  a  summons  to  extend  t.^mo  shall  Aot  bo 
allowed  m  cases  to  which  Eulo  8  of  Ord.  LXIV.  {d)  applies,  unless 
tho  party  taking  out  such  summons  has  previously  applied  to  tho 
opposite  party  to  consent,  aud  ho  has  not  given  a  consent,  tea 
Bulhcient  extension  of  timo,  or  tho  taxing  officor  shall  consider 
there  was  a  good  reason  for  not  making  such  application;  and  L 
case  tho  taxing  officer  shall  not  allow  tfio  costs  of%uch  summons 
and  shall  consider  that  ho  party  applying  ought  to  pay  tho  costl 
of  any  other  party  occasioned  theroty,  ho  may  direct  sucl  pamont 
°^n. '^^tT^"^  ^^^^  *^°^*3  ^^  ^^^  manner  provided  by  Reeulation  "1 

2C.  Whero  an  account  consists  in  part  of  any  bill  of  costs,  tho 


(c)  The  power  of  setting  off  costs 
Riven  by  this  rule  is  confined  to  costs 
duo  in  respect  of  the  same  action 
{Barker  v.  Hemming,  5  Q.  B.  D.  609' 
43L.  T.  678  (C.l.)  It  cannot 
DO  enforced  in  respect  of  costs  of 
separate  proceedings  between  tho 
aamn  pnrtics,  Id. :  WUdc  v.  JVal- 
ford,  62  L.  J.,  Ch.  436  ;  48  L.  T.  352; 
31 W.  It.  518.    As  to  setting  off  debt 


?,?'Jii?*l.°*"'*''  ^^  Pringle  v.  Gloag, 
10  Ch.  D.  676 ;  48  L.  J.,  Ch.  380.  As 
to  the  effect  of  the  solicitor's  lien  on 
tho  power  to  set  off  costs,  sec  Ord. 

at  ^'  **'  ''°**''  P-  ^^^-  ^^  '°  set 
off  of  costs  of  proceedings  against 
costs  of  proceedings  in  baukruptcv, 
Set)  1^  p.  Griffin,  In  re  Adams,  14 
On*  X/.  37* 
{d)  Seo  post,  Ch.  CXXVI. 


vn. 

and  thoroupon  tlio 
eii  Hpeciully  diioctcd 
u  tuo  Miibtor  shuU 
t  tlio  object  of  thib 

occding  roguliition, 
lircction  of  a  Court 
ceivo  costs  is  Ualdo 
:)nicor  umy  tax  tlio 
id  just  tlio  snino  liy 
think  fit,  dulay  tho 
roceivo  until  ho  has 
)!■  8uch  oflicor  niuy 
t  payniuut  thorooi', 
ontitlfd  thereto  in 
y  bo  recovered  ((•). 
luestion  as  to  iiny 
lianiberH,  tho  ehiut' 
no  on  his  allowunco 
herwiao,  as  may  bo 
cor. 

pplication  or  pro- 
)  18  not  interested, 
.0  Court,  ho  ought 
>t  such  appoariuuu 
t  such  costs  to  bo 

mo  for  taking  any 
dng  officer,  unless 
how  tho  costs  nro 
lot  allow  tho  costs) 
satisfied  that  such 
lue  diligence,  hiuo 
d  t'me  shall  not  bo 
{d)  applies,  unless 
usly  applied  to  tho 
en  a  consent,  to  a 
■cor  shall  consider 
pplication;  and  in 
of  such  summons, 
t  to  pay  tho  costs 
xect  such  pajTnent 
y  Eegulation  21. 
jfee  this  Regulation, 

y  bill  of  costs,  tho 

eo  Pringle  v.  Gloag, 
l8L.J..Ch.380.  As 
ihe  solicitor's  lieu  on 
Bt  off  costs,  SCO  Ord. 
5,  p.  166.  As  to  set 
proceedings  against 
ings  in  baukruptey, 
«,  In  re  Adams,  li 

Ch.  CXXVI. 


Sj)tcial  AUotvances  and  Qcntral  liegidationa. 

Court  or  Judgo  may  direct  tho  taxing  ofriccr  to  assist  in  sottlinc 
such  costs,  not  being  tho  ordiiiiiiy  costs  of  imssing  tho  account  of  a 
receiver,  and  tho  taxing  ollloer,  on  receiving  such  direction,  shall 
proceed  to  tax  such  costs,  and  shall  have  tho  sanio  powers,  and  tho 
sumo  fees  shall  bo  payable  in  resnoct  theieol',  us  if  the  sumo  hud 
boon  referredto  tho  taxing  ofiicer  by  an  order ;  nnd  ho  shall  return 
tho  saino,  \yith  his  opinion  thereon,  to  tho  Couit  or  Judgo  by 
wlioao  direction  tho  sanio  were  taxed. 

27.  I'ower  of  Tariuy  OJjkrr  us  to  Attendance  of  Parties.  See  thit 
Regulation,  ante,  \).  (Ji)(j. 

28.  Ilefusal  or  Neglect  to  bring  in  Hill  for  Taxation.  See  thit 
Rrgulutioii,  ante,  p.  (j!)l. 

29.  As  to  e(jsts  to  bo  paid  or  borno  by  unotlitr  partg,  no  costs 
are  to  bo  allowed  (e)  which  do  not  apjjcar  to  tho  taxing  olliucr  to 
havo  been  necessary  or  proper  for  tiio  attainment  of  justice  or 
defending  tho  rights  of  tho  party,  or  whicli  appear  to  tho  taxing 
officer  to  havo  been  incurred  through  over-caution,  negligence  or 
mistake,  or  merely  at  tho  dosiro  of  the  party  (/). 

;jO.  As  to  any  work  and  labour  projjorly  performed  and  not 
herein  provided  for,  and  in  respect  of  which  fees  havo  heretofore 
been  allowed,  tho  same  or  similar  fees  aro  to  bo  allowed  for  such 
work  and  labour  as  havo  heretoforo  been  allowed. 

31.  "VVhero  tho  plaintiff  is  directed  to  pay  to  tho  defendant  the 
costs  of  tho  cause,  tho  costs  occasioned  to  a  defendant  by  any 
amendment  of  tho  plaintiff's  pleadings  shall  bo  deemed  to  be  part 
of  such  defendant's  costs  in  the  cause  (except  as  to  any  amendment 
which  shall  appear  to  have  been  rendered  necessary  by  the  default 
of  such  defendant);  but  thero  shall  bo  deducted  from  such  costs 
any  sum  which  may  havo  been  paid  by  tho  plaintiff  according  to 
tho  course  of  tho  Court  at  tho  time  of  any  amendment. 

32.  Where  upon  taxation  a  plaintiff  who  has  obtained  a  judg- 
ment with  costs  is  not  allowed  tho  costs  of  any  amendment  of  his 
pleadings  on  tho  gi-ound  of  tho  samo  having  boon  unnecessary,  tho 
defendant's  costs  occasioned  by  such  amendment  shall  bo  taxed, 
and  tho  amount  thereof  '^uctod  from  tho  costs  to  bo  paid  by  tho 
defendant  to  tho  plainti, 

33.  \yhero  an  action  or  petition  is  dismissed  with  costs,  or  a 
motion  is  refused  with  costs,  or  any  costs  aro  by  any  general  or 
special  order  directed  to  bo  paid,  tho  taxing  officer  may  tax  such 
costs  without  any  order  refen-ing  tho  samo  for  taxation,  unless  tho 
Court  or  a  Judge  upon  tho  application  of  tho  party  alleging  himself 
to  be  aggrieved  prohibits  tho  taxation  of  such  costs. 

34.  Where  it  is  directed  that  costs  shall  bo  taxed  in  caso  tho 
parties  differ  about  the  samo,  the  party  claiming  tho  costs  shall 
bring  tho  bill  of  costs  into  tho  ofilco  of  tho  proper  taxing  officer, 
and  give  notice  of  his  having  so  done  to  tho  other  party,  and  at 
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liill  foiming 
part  of 
account. 


Coits  incurred 
uuntccsHurily, 
lugligeutly, 


Work,  &o.  not 
specially  pro- 
vided for. 


Costs  of 
amcudmouta. 


Taxation  on 
dismissal  or 
refusal  with 
costs. 


—  Whore  costs 
to  bo  taxed  in 
case  parties 
differ. 


'rM 


(«)  This  renders  it  obligatory  on 
the  taxing  Master  to  consider  whether 
any  costs  are  within  this  rule,  and 
to  disallow  any  which  are.  Himmona 
V.  Storer,  14  Ch.  D.  154 ;  49  L.  J., 
Ch.  121 :  Warner  v.  Mosses,  19  Ch. 
D.  72;  51  L.  J.,  Ch.  86,  costs  of 
copies  of  pleadings  on  interlocutory 
applications. 


(/)  A  general  direction  to  tax 
does  not_  interfere  with  tho  exercise 
of  tho  discretion  given  by  this  rule. 
Simmons  v.  Stoi'er,  14  Ch.  D.  154. 
Seo  Warner  \.  Mosses,  supra : 
Jonci  v.  Jioberts,  2  Dowl.  374: 
Heane  v.  Battersbii.  3  Dowl.  213: 
Lewis  V.  Woolrgc/i,' Id.  6i>2:  Ward 
v.  Bell,  2  Dowl.  76. 

z2 
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Fam  VIIT.     any  tirno  vithin  eight  days  aftor  such  notice  nuch  otlior  party  slinil 
Lavo  lilmrty  to  iiiHiJcct  tlio  hiiuio  without  fco,  if  ho  thinks  fit.     Aral 


— W'licro  costs 
to  be  paid  out 
of  money  iii 
Court. 


Food  to  pon- 

veyancing 

coniisi'l, 

a'^jouiitunts, 

&c. 

Former  rules 
in  force. 


As  to  fees  in 
discretion  of 
officer. 


Proceedings  in 

District 

Begistries. 


at  r.r  tjoloro  tho  expiration  of  tho  eight  duys,  or  such  further  tinio 
Bs  tl'o  taxing  (.fiicir  8hall  in  lii.s  di^cietion ■allow,  Huch  other  party 
shall  either  agree  to  nay  the  costs  or  signify  his  (lissent  thorofroiii, 
nnU  shall  thereupon  he  at  liberty  to  tender  a  sum  of  nionoy  for  tho 
coHts;  but  where  ho  makes  no  such  tender,  or  where  the  party 
claiming  tlio  costs  refuses  to  accept  tlio  sum  so  tendered,  tho  taxing 
ofllcor  shuU  proceed  to  tax  tho  costs;  and  where  tho  taxed  costs 
bliall  not  exceed  tho  suin  tendered,  tho  costs  ol  tho  taxation  shall 
bo  borne  by  tho  party  claiming  the  costs. 

:W).  Where  any  costs  are  by  any  judgment  or  order  diroctod  to 
be  taxed  and  to  bo  j)aid  out  of  any  money  or  fund  in  Court,  tho 
taxing  olFicer  in  his  ceitilicate  of  "taxation  shall  state  tho  total 
amount  of  all  such  costs  as  taxed  without  any  direction  for  that 
purpose  in  such  jiulgment  or  order. 

'Mi.  Tlie  alhjwunces  in  re  pect  of  fees  to  tho  conveyancing  counsel 
of    the  Court,   and    to  any  accciiintunts,    merchants,   engineers, 
actuaries  and  other  scientific  persons  to  whom  any  question  is 
referred,  shtll  bo  regulated  by  the  taxing  ofllcers,  subject  to  appeal 
to  tho  { "ourt  or  Judge,  whose  decision  sluill  be  final. 
_    y;.  Tho  rules,  orders  and  i)ractico  of  any  Court  whoso  jurisdiction 
IS  transferred  to  tho  High  Court  of  Justice  or  Court  of  Ai)i).al 
relating  to  costs,  and  the  allowance  of  tho  fees  of  solicitorVund 
attorneys,  and  tho  taxation  of  costs,  existing  prior  to  tho  coui- 
moncemont  of  tho  Principal  Act,  shall,  in  so  far  as  they  are  not 
inconsistent  with  the  Principal  Act  and  these  rules,  remain  in  force 
and  bo  applicable  to  costs  of  tho  same  or  analogous  proceedings 
and  to  the  allowance  of  the  fees  of  solicitors  of  the  Supreme  Court 
and  the  taxation  of  costs  in  tho  High  Court  of  Justice  and  Court  of 
Appeal  {(j). 

38.  As  to  all  fees  or  allowances  which  are  discretionary  tho 
same  are,  unless  otherwise  provided,  to  bo  allowed  at  ^ho  discretion 
ot  the  taxing  oflicer,  who,  in  the  exercise  of  such  discretion  is  to 
take  into  consideration  tho  other  fees  and  allowances  to  the  solicitor 
and  counsel,  if  any,  in  respect  of  tho  work  to  which  any  such 
allowance  applies,  tho  nature  and  importance  of  the  cause  or  matter 
the  amount  involved,  tho  interest  of  tho  parties,  tho  fund  or  persons 
to  bear  the  costs,  the  general  conduct  and  costs  of  tho  proceedings 
and  all  other  circumstances  :  and  where  a  party  is  entitled  to  sicn 
judgment  for  his  costs,  the  taxing  officer,  in  taxing  the  costs,  may 
aUow  a  fixed  sum  for  the  costs  of  the  judgment. 

39—42.    Objtdwm  to  and  Rtview  of  Taxation.    See  these  Jieau- 
lattons,  (iiite,  pp.  (;!)8-9  et  aeq, 

43.  When  a  writ  of  summons  for  the  commencement  of  an  action 
sha  1  be  issued  from  a  district  registrj-,  and  when  an  action  pro- 
ceeds  in  a  district  registry,  all  fees  and  allowances,  and  rules  and 
directions  relating  to  costs,  which  would  be  applicable  to  such 
proceeding  if  the  writ  of  summons  were  issued  at  the  Central  Office 
and  if  the  action  proceeded  in  London,  shall  apply  to  such  writ  of 
Bummous  issued  from  and  other  proceedings  in  tho  district  registrj'. 


(ff)  As  to  thfi  pffect  of  this  rule 
see  h-tugte  v.  Uloag,  10  Ch.  D.  076^ 
from  which  it  appears  that  it  does 
not  apply  all  the  principles  adopted 


'^y  the  common  law  Courts  to  tho 
Chancery  Division.  See  also  Smith 
V.  Bay,  16  Ch.  D.  726. 
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8j)tciul  AUowunets  imd  Gtiuiul  lleijuUttions, 


T0» 


lli'taiiiiTs  to 
Coufuruuccs. 


Olio  coiinsi'l  in 
lasi'H  wilhiu 
Uulu  12. 


Two  counRol, 

Ijotli  juiiiore. 

Itcfreshcr  fccii. 


4-1.  No  retaining  foo  to  counsel  shall  bo  allowod  ou  taxation  us  Chap.  LXVII. 
botweon  l)arty  and  party. 

45.  I'Y'OH  for  conlVriiiices  are  not  t«  bo  allowed  in  any  caut<o  or 
matter  in  addition  to  tho  Holicitor'M  and  couiim  I'h  IVi's  for  diawing 
and  settling,  or  ixruMing  any  ])k'adingM,  alliduvitH,  deeds  or  otlier 
proceedings  or  ahhlracts  of  title,  or  for  advising  thereon,  unless  it 
shall  appear  to  tho  taxing  ollicor  for  bonio  special  reason  that  a 
conferenco  was  necessary  or  ])ropor. 

40.  In  any  case  in  which  under  rule  I'J  of  this  order  thr  scale  of 
costs  in  County  Courts  is  applicable,  the  costs  of  biieling  nioro  than 
one  counsel  shall  not  bo  allowed,  unless  the  taxing  oilicer  shall, 
for  special  reasons,  bo  of  opinion  that  brieling  nioro  than  ono 
counsel  was  proper. 

47.  Where  tho  costs  of  retaining  two  counsel  may  properly  bo 
allowed,  such  ullowanee  may  bu  made  although  both  such  counsel 
may  have  been  selected  from  tho  outer  bar. 

48.  Ah  to  refresher  tVes,  when  any  cause  or  mutter  is  to  bo  tri<'il  or 
heard  njion  I'ivd  voce  evidence  in  ojien  Court,  if  tlio  trial  shall  extenil 
over  more  than  ono  day,  and  shall  occupy  I'itlier  on  the  lii>t  day 
only,  or  partly  on  tho  first  and  partly  on  a  subseiiuent  day  or  days, 
more  than  five  hours,  witlujut  being  coik  hided,  the  taxing  oilicer 
may  allow,  for  every  clear  day  subse(|uent  to  that  on  which  tho 
five  hours  shall  have  expired,  the  following  fees : — 

To  tho  loading  counsel        .         .        .  from  5  to  10  guineas. 
To  tho  second,  if  three  counsel    .        .     ,,      3  to    7        ,, 
To  tho  third,  if  three  counsel,  or  tho 

second,  if  only  two .  .  .  .  ,,  3  to  o  ,, 
Tho  like  allowances  may  be  made  where  tbi  evidence  in  chief  la 
not  taken  vird  nice,  if  the  trial  on  hearing  sliall  1»!  substantially 
prolonged  bo^ond  such  period  of  five  hours,  to  be  -.o  c()ni))uted  as 
aforesaid,  by  the  cross-examination  of  witnesses  whoso  alliilavits  or 
depositions  have  been  used. 

49.  Where  a  cause  or  matter  shall  not  be  brought  on  for  trial  or 
hearing,  the  costs  of  and  consequent  on  tho  ]>repaiation  and  delivery 
of  briefs  shall  not  bo  allowed  if  tho  taxing  oilicer  shall  bo  of  opinion 
that  such  costs  were  prematurely  incurred. 

50.  Where  a  cause  or  matter  whicii  stands  for  trial  is  called  on 
to  be  tried,  but  cannot  bo  di'cided  by  reason  of  a  want  of  jiarties  or 
other  defect  on  part  of  the  iilaiutirt',  and  is  thereforo  struck  out  of 
tho  ])aper,  and  tlio  same  cause  is  again  set  down,  the  defendant  shall 
bo  allowed  the  taxed  costs,  occasioned  by  tho  first  sotting  down, 
although  he  does  not  obtain  tho  costs  of  the  cause  or  matter. 

61.  The  following  fees  aro  to  bo  allowed  to  counsel's  clerks : — 


Upon  a  foe  under  5  guineas 

5  guineas  and  under  10  guineas    . 

10  guineas  and  under  20  guineas  . 

20  guineas  and  under  ."iO  guineas  . 

30  guineas  and  under  50  guineas  . 

60  guineas  and  upwards    per  cent. 

On  consultations,  senior's  clerk     . 

On  consultations,  junior's  clerk    . 

On  conferences      .         .        .        • 
On  retiiinerH  (wherfi  allowed) : 

General  retainer    •         .        .        . 

Common  retainer  ,        .        .        . 
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Counsel's 
signature  for 
fees. 


Cost$^What  allowed  on  Tuxatioiu 


hyLllt^tt'i^'' ''"'''  ^°  ^"^^^-i  0-  taxation  unless  vouchod 

which  0:.d?Xxivin\'?5"r/;f:j;:S-^  ^'  "«°d.  and  to 

Office  copies      *°  *^^«  ^^  «ffi<^o  copy        *  ^^  ^^'^'  ''PP^^^'  '^  ^^^^^  not  bo  necossaiy 

*     ot'LcovtfoTLtZZ'''^  5M'^°  ''^^  ^'^'^^  «°Py  of  an  affidavit 

■     cos^X'CSrn?Stte;T^^^^^^  f -h^  ^^^''^t^r  is  entitled  to  his 
writ  issued  (.>"fiiou^S,*i'',,^2^^^^^      demanding  tho  debt.  bcf,t 
The  plaintiff  is  entitlorl  f . !  f  if  1? ''  ^"^  """"^  ^"^  "^^  letter  only  m 
been  paid  by  hi^S  tho  "  si^^H'^r'-  °^^  «""^  '^^^^  to  ha-t 
apP^eable  tJ  the  ^^'-"^^^^^^^^^^l^i^ 

of  pSnT^Jro"^^^^^^^^^^  discreti  J.ay  aUo.  the  costs 

thepM^toS^^^^^ 

'Wji^^irorbsCt^^^^^^^  ^°'^^^  "^ 

order,  Uiol  foms  p^K  fh^e^'rlS'?  ""  'l^^^^e^"'^  °^"  "t^or 
no  mention  of  costs  being  made  wmb/'''f-.f'f^-'.  V^  ^'^^  ^'^"^o- 
cped  m  tho  cause,  to  hrvoThe  cosTf  of\?*'H°'''  '  ,^°  «1«°  suc- 
costs  in  the  cause  (r)     Thii«  fL       .     .       °'''^®^  allowed  him  as 


Costs  of  par- 
ticular pro- 
ceedings. 

Iietters,  &c. 


Notice  of 
action. 

Writs. 
Pleadings. 


Orders, 


f  .v; 


iff)  This  rule  is  not  retrosneotive 
W  See  auto,  p.  470 

SLUrtf-SeSrS 
defendant  is  not  bound  to  .vTv  fv?! 
costs  of  the  solicitor-n  t ter.^  LS: 
l-CoHlmu^2  L.  J.,  Ex.  97 ;  7  L  T 
N.  S.'l^    ^^'"'*  ^-  *'''^''"'«*-  6  Jur  ; 

ante,  Ch.  XII.      "  "''  ^-  -^  •  '^-    Seo 

(«}  Morris  v.  i/w/j/    1  rjliif   r^A  . 

ante,  p.  229.    See  i^^l^V^^^^Si.' 


6D0WI  137;_3M.&W.67.    As  to 

;r///*  '^''''=°  °*  ^"t  abroad.  0 
/F;/.  fc  y.  7?««,  28  L.  J.,  Ex.  3"  ' 

a/I'v"''!;"'  "^^  -'^"«^'  1  Chit.' 51 1 
As  to  disallowing  unnecessary  stato- 
ments  m  pleadings,  &c.,  seo  an^  p. 

^,(^')  J^""'"'''  V.  Mosses  (C.  A  )  10 
Ch.D.72;50L.J.,Ch.80;45L.'T 

and  paitly  fads  in  a  rule  in  tho  cause 

t  77"  ?:  i;*  "'^'^-  Mummery  v.  6'«)hh. 
^AJDowl.  798  .-^4  v.  S; 

Dehmr  v.  Xowne,  fQ.  b.  333. 


Ration  unless  vouched 

can  bo  used,  and  to 
all  not  bo  nccossarj- 

0  copy  of  an  affidavit 
ivored  by  tho  party 

See  these  Regulations, 

Taxation.    See  this 
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sum  sworn  to  Jiuvo 
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)  costs  of  copies  of 

Master's  or  other 
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d,  if  ho  also  snc- 
3r  allowed  him  as 
iiccessful  a])j)lica. 
iut  tho  successful 
moroly  collateral 
3  defendant  out  of 


^i-&W.57.  As  to 
of  writ  abrond,  seo 
■0  i.  J.,  Ex.  32. 
Ifiint,  1  Chit.  olt. 
:  uuiieccssary  state- 
Ss,  (fee,  see  auto,  p. 

jroascs  (C.  A.),  19 
r.,Ch.  8(J;«L,'t. 

ko  partly  succeeds 

a  rule  in  the  cause 

'Audrew  v.  Adams, 

'cs  T.  Hay  ward,  25 

^--^^y,  4Do(vI.l; 
ummeru  v.  Camp- 
:  Fiigh  V.  Ecn, 

W,  6  Dowl.  768: 
t  Q.  B.  333. 


Costs  of  Particular  Proceedings. 
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custody  on  tho  ground  of  coverture,  or  an-est  in  a  wrong  name  (0.  Chap.  LXVII. 

If  an  order  be  discharged,  or  made  absolute  expressly  "without  

costs,"  tho  costs  of  therule  or  order  cannot  afterwards  bo  deemed 
costs  in  the  cause  ;  or  if  discharged  or  made  absolute  "with  costs," 
although  tho  costs  in  that  case  aro  costs  in  tho  cause,  the  party  is 
entitled  to  have  them  taxed  and  paid  at  once,  and  that  remedy  in 
practice  is  generally  resorted  to,  instead  of  waiting  tho  event  of  tho 
cause,  and  then  including  those  costs  in  tho  judgment.    If  a  rule  or 
order  be  m'ido  absolute,  or  dismissed  on  tho  terms  that  the  costs  of 
it,  or  tho  application,  are  to  bo  "  costs  in  tho  cause,"  tlio  costs  will 
bo  taxed  for  tho  successful  party.    "Whore  a  rule  or  order  is  granted 
on  paj'ment  of  costs,  and  tho  party,  instead  of  paying  tho  costs, 
chooses  to  abandon  the  rule  or  order,  those  costs  aro  not  costs  in  tho 
cause  («).     If  a  solicitor  show  cause  on  his  own  behalf  against  a 
rule,  his  client  not  appearing,  the  costs  of  tho  solicitor  will  not  bo 
costs  in  tho  cause  _(r).   Where  M^e  defendant  obtained  a  rule  to  deliver 
up  the  bill  on  which  the  acti         as  brought,  or  tho  like,  on  payment 
of  costs,  this  did  not  make  uim  liable  to  tho  costs  of  previous 
collateral  rules  which  had  been  decided  against  liim,  but  without 
mention  of  costs  (?/).     Costs  of  orders  made  after  judgment  aro  not 
costs  in  tho  cause  (z). 

The  costs  of  preparing  for  trial  will  not  bo  allowed  until  after  Preparing  for 
notice  of  trial  is  given  (a).    _  trial. 

As  to  the  costs  at  the  trial : — "Where  a  London  agent  has  been  Costs  of  trial, 
appointed  to  attend  tho  trial  of  a  cause,  it  is  a  matter  within  tho 
discretion  of  tho  Master,  and  with  which,  it  seems,  the  Court  will 
not  in  general  interfere,  whether  the  costs  of  a  journey  to  London 
by  the  country  solicitor  to  attend  the  trial  or  a  rei'erenco  of  tho 
cause  shall  bo  allowed  {b).  In  ono  exceptional  case  tho  Court  of 
Common  Pleas  allowed  the  costs  of  both  tho  London  agent  and  tho 
country  solicitor  (c).  As  between  solicitor  and  client,  where  pro- 
ceedings aro  conducted  by  a  London  agent,  tho  costs  of  the  attend- 
ance in  town  of  the  country  solicitor  may  bo  allowed  where  tho 
solicitor  has  authority  from  his  client  to  attend,  and  it  is  proper 
that  he  should  do  so  ((/).    Tho  usual  fee  for  necessary  (e)  attendance  Attendance  of 

Bolicitor,  &c. 


(<)  Mummery  v.  Campbell,  2  Dowl. 

798. 
hi)  Piiyh  V,  Kerr,  8  Dowl.  218 ;  6 

M.  &  "W.  17. 

Cv)  Southce  V.  Terry,  2  Dowl.  522. 

(y)  Hannah  v.  WUlis,  6  Bing.  N. 
C.  385. 

(«)  Newton  v.  Boodle,  4  C.  B.  3G1, 
per  mide,  C.  J. 

\a)  Cooper  v.  Boles,  5  H.  &  N.  188, 
discontinuance  before  notice  of  trial, 
iustructioiis  for  brief  not  allowed: 
Freeman  v.  Sprbiyham,  U  C.  B., 
N.  S.  197  ;  32  L.  J.,  C.  P.  249,  judg- 
ment in  default  of  defence  after  de- 
fendant under  terms  to  take  short 
notice  of  trial,  instruction  for  brief, 
briefs  and  opinion  on  evidence  dis- 
allowed :  Curtis  v.  I'latt,  16  C.  B., 
N.  S.  165 ;  33  L.  J.,  C.  P.  255,  dis- 
continuance beyond  notice  of  trial, 
but  after  order  giv'ng  plaintiff  liberty 


to  set  down  cause  before  issue  joined, 
and  putting  defendant  under  terms 
to  take  short  notice.  See  Knight  v. 
Gravesend  It.  Co.,  21  L.  J.,  E.x.  8: 
Mann  v.  Ilarbord,  L.  11.,  5  Ex.  17; 
39  L.  J.,  Ex.  27,  provisional  entry  of 
cause  at  assizes. 

(A)  I'arsloe  v.  Foy,  2  Dowl.  181: 
Archer  v.  Marsh,  7  Dowl.  541.  See 
Chapman  v.  Ilodivai/,  27  L.  J.,  Ex.  7 : 
Solhry  v.  Fkwlccr,''!!  L.  J.,  Ex.  11 : 
Madison  v.  Bacon,  5  Bing.  N.C.  246  : 
In  re  Jonas  Foster,  "V\'.  N.  1878,  92, 
country  solicitor  attending  appeal  in 
London  allowed. 

((■)  Bell  v.  Aitken,  L.  R.,  3  C.  P. 
320 ;  37  L.  J.,  C.  P.  168.  And  see 
Fotter  v.  Rankin,  L.  R.,  4  C.  P.  76. 

(d)  Jn  re  Storer,  26  Ch.  D.  189; 
53  L.  -T.,  Q.  B.  S72;  50  L.  T.  683; 
32  W.  R.  767. 

(e)  Leaver  v.  Whalley,  2  Dowl.  80. 


•tU; 


Costc-WIiat  allowed  on  Taxation. 
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cau?e^(/f  ^LttZt  SThf  ^'°  ^?'"*-"^«  ^  P-^y  to  the 
conducted  the  cause  aSemled  al  a  J^"  ^l^^  "'  *^«  ^^^^'^itor  who 
expenses  were  properly  aHoldl,^  A  °f '"  *^.^  ^"^''t  ^^^W  that  £ 
where  thei-e  ar^  seveSi  £ndin  "a  t!^°  ^l^^^s  of  several  solic  to  ' 
Master  havine  allowprl  kl  '  ^'^^  ""''''•  P-  703.     Whpro  fK„ 

ance  at  the  Sisrwi  s^TrTinlif  L""'^^  -Heito^JLt 
which  he  was  successful,  L  Lt  nffn  1  •  "PP°''* '^'^  ^^^uo  upon 
cause  being  conducted  b v  n  nL  .  "ttendmg  as  solicitor,  but  tl  « 
interfere  (/O.  It  seems  tLf?,^'*'''*  ''^''''^'  ^^^  Court  refused  to 
translate  V^d  exp£Tn  anctnt'rec'Srf  °'-^  T^^'^^^  -"^^  o° 
evidence  in  the  causer,:),  will  bo  ni,    '  ^fy?'""^  ^°"o'-s  which  are 

application  for  a  now  trial  Mri  ''"°^„t^^«  costs  of  them  on  an 
taxation  between  sohcifor  ani"  dj  ""^^  "?*  ^^  a"«wed  even  Z 
expressly  authorized  theLrierthr^-"^-^.^*^"^^  ^^^^  client  has 
chent  that  they  will  proba^;iv  hi  ?•  n  "o^ic^tor  has  informed  tlm 
party  (o).  As  to  theS?owanCof  r'lT^^  ^^^ween  pS  and 
appeal  see  post,  Ch.  iTlFv         '^'''^^^^^  ^^tes  of  judfrnent  Jn 

discretn!'Srat:?b*y  ZZ\  '''  ''''}''''  '"^^  ^-ter  exercises  a 
and  the  number  of  witnesses  tn^"  ^""^  ^^^l^nitude  of  ?he duL 
^;1I  not  ordinarily 'irfnterferedwf;^^^''^  I'')-     His  dfscrS 
anowed  for  fees  to^hree  coutSt  VSi^h  ai^SS^i^^^ 


(/)  Jenns  v.  Deurs,  4  Dow]  764 

_  W  oce  Lopez  v.  />  7V,o/„/   q  Vi    o 
B.  292 ;  7  Moore,  120  '  ^  ^-  * 

^jgW  i?«i^«rrf  V.  S„,itA,  10  A.  &  E 


gjW  i?<^i7«««  V.  r«rfm^«,^,  11  Price, 

'^"if'e  to.  V.  Massam,  41  I.    T   'ii'? . 

V.  Gore,  1  H.  &  N  li  •  bfr    t    ??'" 
267 :   JMa-e  of  LufirK":- Lfff 


iTd'T^^^'^'y^oard^.  Button, 
L.^-SfaV^- ^•^•207147 

243    ^obby.   Co,n,or,   9  Ir    fe    r„ 

ther  brief  contain  1"'°"^''  '"'=''  f"" 

compc„ci;Z7o?,^^  natler\!r? 
was  m  the  first  brief-   Riijb 

517? 4fL7  7i.  *«'^'''   16  Ch.  D. 
See  cases  cited  ante,  p  699' a   A- 

^e.«UChit'6«^^a,SSr4 
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?h  the  client  has 
»as  informed  tho 
'tween  party  and 

ot  judgment  on 

faster  exercises  a 
le  of  the  cause, 
His  discretion 
laiutiff  may  be 
Ity  or  length  (r), 

V  ^oard  Y.  Button, 

Q-B.  D.  207;  47 

'*y,  1D.&L.998; 
oc/cstoiie  V.  Lomion 
•.  12  C.  B.,  N,  s. 
'^  9  Ir.  E.  Eq. 

69  V-  '?  '^'l- 
ijy.     I  here  is  no 

axation  of  costs 

ad  party  forbids 

,  further  fee  to 

on  of  deliveritiff 

lough  such  fur! 

now  matter,  but 

ment  h\  a  more 

f  matter  which 

r:   Wah'Mdy. 

■  410 ;  43  L.  J., 

'<  16  Ch.  D. 
"ens  V.  Comena, 
I'-  J.,  Ch.  1(J6 
•699,  n.  (,). 
■outer,  9  Ch.  D. 
•80 ;  JUoKTis  V. 
tffii  V.  Couient, 
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^?V°i^*J*"^?/*°^7,*'"°  ^^^^  ^®  allowed  for(.^).    Where,  in  a  case  Chap.  LXVn. 

of  didiculty,  the  Master  allowed  for  one  counsel  only,  the  Court    ~" 

ordered  his  taxation  to  bo  reviewed  (<).  And  tho  same  where,  in 
taxing  defendant's  costs  on  a  new  trial,  in  an  action  to  recover 
1,000/.,  where  strict  cross-examination  was  necessary,  the  Master 
disallowed  the  costs  of  a  second  brief  and  fees,  on  the  ground  that 
it  did  not  appear  that  defendant  had  any  witnesses  to  call(iO 
Where  there  have  been  two  trials,  and  tho  successful  party  13 
entitled  to  the  costs  of  the  second  trial  only,  the  Master  may  allow 
for  fees  to  counfol  on  the  second  trial,  with  reference  to  the  amount 
of  those  given  on  the  first  (ar).  Eefroshcrs  to  counsel  may  and  will 
generally  be  allowed  after  the  case  has  lasted  five  hours  on  any  one 
or  more  days  for  each  clear  day  after  the  day  on  which  such  five 
hours  expired  {y). 

Eetainer  fees  are  allowed  in  the  Admiralty  Division  (2). 

The  costs  of  the  attendance  of  counsel  before  a  Judge  or  Master 
at  Chambers  will  not  be  allowed,  even  as  between  solicitor  and 
client,  unless  the  Judge  or  Master  certifies  that  the  case  was  a  fit 
one  to  be  attended  by  counsel  («). 

The  Master  will  exercise  his  discretion  as  to  what  length  of  brief  Brief  copies, 
ought  to  be  allowed  iov{h\      Where,  in  actions  on  a  policy  of  &c. 
insurance  against  several,  the  solicitor  had  only  made  out  a  full 
brief  in  one  case,  and  short  statements  in  the  others,  but  the 


L.  E.,  7  Ch.  48;  41  L.  J.,  Ch.  168  : 
Belts  V.  Cleaver,  L.  E.,  7  Ch.  613 ; 
41  L.  J.,  Ch.  663. 

U)  Mason  v.  Brentini,  42  L.  T. 
726;  Wegnan  v.  Corcoran,  41  L.  T. 
792 :  Merchant  Banking  Co.  v.  Maud, 
L.  E.,  20  Eq.  452  ;  44  L.  J.,  Ch.  581 : 
Smith  V.  Buller,  L.  E.,  19  Eq.  473 ; 
45  L.  J.,  Ch.  69 :  Millard  v.  Bur- 
roughs,  W.  N.  1C80,  4,  Fry,  J.: 
Hanover  v.  Homfray,  W.  N.  1884, 
134,  Pearson,  J.  The  mere  fact  that 
the  junior  who  drew  the  pleadings 
has  heen  made  a  Q.  C.  is  not  a  suili- 
cieut  reason  for  allowing  the  costs  of 
a  tliird  counsel.  Memo,  L.  E.,  10 
Ch.  640:  op.  Coiisens  v.  Cousens, 
supra:  Belts  v.  Cleaver,  L.  E.,  7  Ch. 
613;  41L.J.,Ch.  663;  In  re  Laffitte, 
L.  R.,  20  Eq.  650  ;  44  L.  J.,  Ch.  633. 

(J)  Grindall  v.  Godman,  6  Dowl. 
378. 

(«)  Madison  v.  Bacon,  6  Bing.  N. 
C.  240.  Only  one  counsel  on  each 
side  will  in  general  be  allowed  for  on 
an  arbitration.  Hawkins  v.  Itiqbi/, 
8  C.  B.,  N.  8.  271;  29  L.  J.,  C.  P. 
228.  But  in  very  exceptional  cases 
two  may  be  allowed.  Sinclair  v. 
Great  Eastern  iJ.  Co.,  L.  E  ,  5  C.  P. 
135;  39  L.  J.,  C.  P.  165;  22  L.  T. 
652.  By  E.  T.  T.  1870,  "On  taxa- 
tion of  costs  on  a  writ  of  inquiry  the 
Master  should  allow  only  for  one 


counsel,  tmless  in  the  exercise  of  his 
discretion  on  all  tlie  circumstaiicea 
of  the  case,  including  the  amount 
in  dispute,  he  is  satisfied  that  there 
was  more  to  do  in  tho  case  than 
could  reasonably  be  imposed  on  one 
counsel  only."  Cp.  FroU  v.  London. 
B.  #  S.  C.  R.  Co.,  L.  E.,  5  Ex.  201 ; 
39  L.  J.,  Ex.  54,  decided  before  this 
rule.  As  to  tho  allowance  of  the 
ccst  of  counsel  on  a  commission,  see 
Yglesias  v.  Moyal  Exchanqe  Assur- 
ance (Corpora/ion), L.  K.,  5  0.  P.  141  : 
39L.  J..C.  P.  173. 

(.r)  Wilkinson  v.  Malin,  2  Dowl. 
65.  See  Lord  v.  JFiirdle,  6  Dowl. 
174. 

(v)  Ord.LXV.  r.  27;  reg.48,  ante, 
p.  709:  cp.  Lawrie  v.  IFi'.son,  L.  E.. 
IOC.  P.  162;  44 L.  J.,  C.  P.  87:  liar- 
rison  V.  Wearing,  11  Ch.  D.  206; 
48  L.  J.,  Ch.  365  :  Brown  v.  Sewell, 
16  Ch.  D.  517 ;  44  L.  T.  41.  Subject 
to  reg.  48,  ante,  p.  709,  the  amount 
of  the  refresher  depends  on  the 
amount  marked  on  fee  and  the  nnture 
of  the  case.  The  Seera,  6  P.  D.  118 ; 
42  L.  T.  743. 

(;)   The  Xeera,l)V.'D.  118. 

(a^  See  reg.  16,  ante,  p.  704. 

(A)  See  I'llgrim  v.  Southampton 
and  Dorchester  R.  Co.,  8  C.  B.  25 : 
May  V.  Tame,  12  M.  &  W.  730. 


f       •    ■       i      I-  : 


Witnesses,  &c. 
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Costs— What  allowed  on  Taxation, 

before  joinder  of  iSere^   Tsto  aUotir^   ^'*  ^'  ^^'""'^  f"" 
brief  onlv.  see  ante,  p.  688  n  ^Uowmg  for  a  portion  of  the 

A  tcS^on?:  itifZ  ?n  \w%T^-.*^%^°/^  °^  '^^P-^  of 
should  not  allow  the  costs  of  anv  J?-  if  ®'^''^'*f  °^  documents,  and 
The  Master  vnUMZthleZuil^fn  "°*  '"^"^  material  (/)^ 
and  this,  although  they  Ir^So  «lf ''"'^''''^^  ^^*"^««°«  (^)  J 
other  party  (h),  Id  Suirthey  were^^^^^^^^^^  ^.^^  .¥  ^ho 

or  were  disbelieved  by  thf  iurW/iT  C  =f  "^  ''*,*^°  *"^U'), 
cause  will  bo  entitled  to  hiieLS;p«„«^'''T'"^'^./?^*y  *"  a 
necessary  one,  but  not  otherS m  Aifi^  '^'^!f  '*  ^^  '^'is  ^ 
particular  witnesses  bo  not  I'TriSkest  fw^^-M  '^^'^^"^o  ^^ 
was  reasonable  ground  forbeUoviW  f o \^^'' •'''fe  ^^^  ^  "i^ro 
_  will  allow  the  expenses  of  tE?£  ^        ^°  admissible,  the  Master 

WLat  wit.  examined  at  the^trial  f «)  fc  ^A  aT'^  *^''"^^  ^^^^  ^o™  not 
nessesaLowed  expenses  of  ^vitnesses  4hLe  istimonv^?*T  T^^-  ^",*  '^""^  ^ho 
*°'-  or  whose  testimony  woiildnottn^^^   '  '^f  ^^^  inadmissible  (o), 

cause  (^).  AndwYerrthet  ifadefence^rtlf  .T  ^^T  ^^  ^"^^ 
which  is  found  for  the  defcSnt  ho  t?n  Z-*''^*'"'^''*  °^  "^^^^^ 
titled  to  the  expenses  of^ti^SLrd^^Sl^^  S" 


1 

li' 

If 

!'' 

! 

h' 

ti\  m- 


66fa    6n-crn  v.  Olive,  6  Moore,  235 ; 

Jflntehead,  0  Ex.  384  ;  23  L.  J.,  Ex 
J7,  where  two  plaintiffs  brousht 
separate  actions,  and  recovered  Ja- 
mages  against  the  same  defendant 
m  respect  of  a  distinct  injury  sus- 
tamed  by  each  of  them  from  the 
same  cause. 

(e)  Knight  v.  Graveseud  li.  Co., 
i  li'-^^;,^-  freeman  v.  Spylnn. 
A'^"k"C.  B  N.  S.197;32W., 
C.  P.  249;  ante,  p.  711,  as  to  the 
^?w1  ^T'^S  for  trial  not  be^g 
allowed  Wore  notice  of  trial  given.^ 
1880  4  ^"  •^"'■'■''"i"''*.  W.  N. 

,,}!}  ^?°  ^°***  ,°^  experts,  where 
such  costs  were  disallowed  on  taxa- 
tion between  party  and  party,  and 
the  solicitor  for  the  party  calling 
them  had,  previously  to  doing  so,  n? 
formed  his  client  that  the  coste  would 
not  be  allowed,  were  allowed  as 
between  sohoitor  and  client  iZ 
£m,  10  Q.  B.  D.  207 ;  47  L.  t! 

■\-!}\^yS('"""*  T;-,%}"*''^'".  7  Taunt. 
061 ,  I  Moore,  21,  76. 

(t)  Morrison  v.  Manner,  5  So.  410: 

i^^.?^  V.  Forrester,  2  Dowl    N  S 
125:  Stertj.Platel,  s'So.zT/'At 

Underwood,  11 1-rice,  610.    ^ 


^^(-5)  Dods  V.  Zra«,,  33  L.  j_^  c  p_ 

C.  P.  56         '  ^-  ^-  ^^^'  27  L-  J., 
r  ^',i%^"'^f'''o>-th  V.  TTi&ow,  1  B  & 

^;5.y«W^9a.39   i2'^^M7J• 
349   nom.    Curlinff  V.  lv«^-iy,^: 

v..£.<7«,,33L.J.,C.P.146. 

(«)  Bagnallr.  Underwood,  11  Price 
511 :  ^rf««,M„  V.  Kod,  2  Chit  ''on : 
i?.«5o«  v  *,A««-Ar,  7  Taunt   337: 

li    T     T  ^i"'"^«»".  3  M.  &  G.  577: 
S.  665  ■  "^^  ^"■'■'"'  ^  ^°^'-.  N. 

disiUnw  «  "  '^  '^  ^""""'"^^  rule  to 
msaUow  the  expenses  of  a  witness 
rejected  by  the  Judge  at  the  tria  a! 
between  party  au<l  p'-arty.     GaCtf, 

5-4.^»V5C.B.^28;23L.J.! 
'-'.  tr.  iia.  ihe  same  rule  aiiDlies 
to  a  witness  rejected  by  an  a  ■  f 
taior.  i^.c,  yhomateL%'ot; 
tZ  r  '.'  ^''T^  -f'"''  "  question  for 
tiJ^'^'^f  =.V"t  ^^  Coirt  may  re- 
view  hiB  decision.    iS.  G. 


^vans,  33  L.  J.,  C.  P. 
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damages  (q).     So,  whoro   a   party  objected  to   the  evidence  of  Chap.  LXVII. 

witnesses,  on  the  ground  of  their  not  being  competent,  and  they  

were  accordingly  rejected,  it  was  held,  that  he  was  not  entitled  to 
the  costs  of  witnesses  who  had  been  in  attendance  for  him  to  rebut 
such  evidence  (r).  If  by  an  alteration  in  the  state  of  the  pleadiiiRS 
after  notice  of  trial  certain  witnesses  are  rendered  unnecessary,  the 
party  who  _  subpoenaed  them  must  make  reasonable  efforts  to 
prevent  their  attendance,  or  their  expenses  will  not  bo  allowed  («) 
The  Master  is  111  general  the  sole  judge  of  the  number  of  witnesses 
to  be  allowed  m  support  of  the  same  matter  (<).  If  a  bill  of  ex- 
change on  which  an  action  has  been  brought  is  inadvertently  burnt 
by  a  clerk  of  the  plaintiff's  solicitor,  it  seems  doubtful  whether  the 
costs  of  witnesses  to  prove  its  destruction,  so  as  to  admit  secondary 
evidence  ought  to  be  allowed  («).  Wo  have  already  seen,  ante, 
p.  479,  that  no  costs  of  a  witness  called  to  prove  any  document  aro 
to  be  allowed,  except  in  certain  cases.  As  to  the  costs  of  witnesses 
in  qualifying  themselves  to  give  evidence,  see  ante,  p.  703,  n.  («).  Commission. 
As  to  the  costs  oi  examining  witnesses  under  a  mandainus  or  com- 
mission, see  ante,  p.  539. 

The  amount  to  be  allowed  for  a  witness  is  in  the  discretion  of  the  Amount 
taxing  master  (x).  If  the  witness  live  within  the  bills  of  mortality,  allowed  for 
and  be  required  to  attend  at  Westminster,  a  shilling  only  is  usually  witnesses, 
given  to  him  {y),  and  the  Master  will  allow  only  that  sum  on  the 
taxation  of  costs.  But  if  ho  live  at  a  greater  distance,  or  if  required 
to  attend  at  the  assizes,  then  the  Master  will  allow  his  travelling 
expenses,  "  according  to  the  sums  reasonably  and  actually  paid, 
but  in  no  case  shall  exceed  Is,  per  mile  one  way" (2).  "If  the 
witnesses  attend  in  one  cause  only,  they  will  bo  entitled  to  the 
full  allowance.  If  they  attend  in  more  than  ono  cause  they  will 
be  entitled  to  a  proportionate  part  in  each  cause  only  "  (n).  The 
travelling  expenses  of  a  foreign  witness  brought  from  abroad  and 
returning  to  his  country  after  the  trial  may  be  allowed  (i).  Au 
allowance  will  also  be  made  for  the  witness's  necessary  stay  at  the 
place  of  trial  (c).  And  as  a  party  in  general  is  bound  to  have  his 
witnesses  in  attendance  from  the  commencement  of  the  assizes 


((?)  Hodgkimon  v.  Wyatt,  4  Q.  B. 
749;  1  D.  &  L.  668  ;  13  L.  J.,  Q.  B. 
73. 

(»•)  F'sher  v.  Bcrrell,  1  Dowl.,  N. 
S.  665;  UL.  J.,  Q.B.  130. 

(s)  AUport  V.  Baldwin,  2  Dowl. 
599. 

(?)  Filgrim  v.  SotUhamptcn  and 
Dorchester  11.  Co.,  8  C.  B.  25. 

(k)  Matthews  V.  Livcsey,  U  Exch. 
221 ;  24  L.  J.,  Ex.  252. 

(x)  Thomas  v.  Farry,  W.  N.  1880, 
184. 

(//)  Ante,  p.  562. 

(z)  See  the  directions  to  the  Mas- 
ters of  H.  T.  1853.  See  Hunter  v. 
liddell,  16  Q.  B.  402;  20  L.  J., 
Q.  B.  200. 

(a)  See  the  above  directions.  A 
plaintiff  having  been  brought  up  by 
habeas  corpus  to  give  evidence  iu  one 
cause,  when  at  the  assizes  gave  evi- 


dence in  another  cause  against  the 
same  defendant ;  the  plaintiff  having 
succeeded  in  tho  first  and  failed  iu 
the  second  cause,  it  was  held  that, 
on  tho  taxation  of  tho  costs  of  the 
first  cause,  ho  was  entitled  only  to 
oue  moiety  of  the  costs  of  tho  habeas 
corpus.  Griffin  v.  Uoskyns,  1  H.  & 
N.  95. 

(A)  Picasso -v.  Trustees  of  Marunnrt 
Harbour,  W.  N.  1884,  85 ;  Bitt.  Ch. 
Cas.  47:  Thelluson  v.  Staples,  2 
Doug.  438.  See  Uagedorn  v.  Alnutt, 
3  Taunt.  379 :  Cotton  v.  Witt,  4  Id. 
55:  ISchimmel  v.  Lousada,  Id.  695: 
Sturdy  v.  Andrcivs,  Id.  697 :  Tremaine 
V.  Barrett,  6  Taunt.  88;  1  Marsh. 
463.  See  Evans  v.  Watson,  3  C.  B. 
327 ;  4  D.  &  L.  193 ;  15  L.  J.,  0.  P. 
250.  ' 

(«)  See  ante,  p.  663. 


m  •  f' 
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as  lo  Jomo  over  for  L  tS  r.?,,  °?iV" '',!°r''S,;,"»™'"7.  » 
stalion  in  lite  will  bo  taW.„w„'l  be  allowea  ,  .    The  wituosa's 

mating  anc Aw.nci'''An  au^.ire^ltnSvo^.o'''-  ""^  » 

allow  a  reasonable  eea,p„ZC Vr  l"  s  tL tf  tte^n  V" 

ho  will  allow  payment  for  loss  of  fi-mo  fi,  7i      •  .  ™°  ^'i-     J-lius, 
and  solicitors  (Sof  or  auctionrrs?,.    Tr  omt^'SrThe 'dX"^^; 


Compensation 
for  loss  of 
time. 


(d)  Cosffi-ave   v.   ^ya«s,  2  Dowl. 
443:  Fialt  v.  Greene,  2  Dowl.  216- 
1/iomas  V.  Saintders,  3  N.  &  M.  752 
It  IS  in  the  discretion  of  the  Master 
whether  he  will  allow  the  expenses 
of  witnesses  caused  by  their  arriviu" 
at  the  assize  town  before  the  com- 
mission day.    llmve,,  v.  Divers,  23 
L.  1 .  147,  U.  P.     See  Friier  v.  fitiirt 
16  C.  B.  218;  24  L.  J.,  C.  P?  IS., 
where  a  cause  was  referred,  and  a 
question  arose  whether  witnesses'  ex- 
penses were  costs  in  the    cause  or 
costs  of  the  reference.     Whore  the 
assizes  last  a  loiijr  time,  as  at  Liver- 
pool, and  the  cause  is  entered  low  in 
the  list,  a  party  ought  not  to  keep 
nis  witnesses  at  the  assize  town  durine 
the  whole  of  the  assizes  unless  abso- 
lutely necessary.     Inquiry  should  be 
made  as  to  the  course  that  is  to  be 
pursued  m  trying  the  causes,  and  the 
witnesses'  attendance  should  be  regu- 
lated accordingly. 

(v)  Ficasso  V.  Trustees  of  Man/port 
H'lrbonr,  W.  N.  1884,  83;  Bitt  Ch. 
Cas.  47. 

(/)  In  re  Working  Men's  Mutual 
Society,  21  Ch.  D.  831 ;  61  L.  J.,  Ch. 

Cg)  Cross  v.  Burrell,  29  L.  J.,  Ex. 
473. 

(A)  Trent  v.  Harrison,  14  L.  J 
Q.  B.  210.    And  see  Collins  v.  Gode- 
froy,  1  B.  &  Ad.  950:  Lopez  v.  Be 
Tastet,  3  B.  &  B.-292  ;  7  Moore,  120- 
Madcliffe  v.  Eall,  3  Dowl.  802. 


^^;A  M^-  ^•'  Q-  B.  105. 

isiv  l'"','!""  ^-  -^"'■'■y-  '^^-  ^^-  1880, 
184.  ^kelton  J.  Steward,  1  Dowl 
411 :  JJoe  d.  Smith  v.  irebier  4  N 
&M.  381;  2A.  &E.4t8  • 

Men  s  Mutual  Society,  21  Ch.  D.  H3i 
V^r  Kay  J.,  at  p.  833  :  ^•.  c.  ol 
L.  J.,  Ch.  850;  30  W.  R  938.  A 
protessional  witness  is  entitled  to  his 
expenses  as  a  professional  man 
though  he  IS  not  called  upon  to  give 
protessional  evidence.  I'ar/cin.ou  v. 
Atkuisoii,  31  L.  J.,  C.  P   199 

On)  Per  Tindal,  C.  J..  I'ark   J 
^nA   Gaselec,  J..  Lonergany    ida'l 
J^xchange  Assurance  Co.,  infra,  n  (A  ■ 
flVf^^^^^.^lioory.Ada/n.o^M. 

(n)  In  re  Working  Men's  Mutual 
Society,  supra. 

,S")  jj^'^'^'i  ^-  Sydney,  10  A.  &  E. 
IM    Bastard  v.  Smit/i,  Id.  213     As 

IVr^.^^^T"^  *°  ^^  '"'*''«  ''"d  as  to 

of  t}^  r^,°*f '?''y°l™'  '^^^''  ^"  officer 
ot  the  Court  is  subpoenaed,  see  Ords 
m  App.,  post,  Vol.  2. 

(p)  Severn  v.  Olive,  3  B.  &  B.  72  • 
6Moore,235  Butsee/,M-.  ;/vl.: 
via  Men's  Mutual  Societu,  suura 
where  an  auctioneer  was  allowed 
compensation  for  loss  of  time 

166     ''^'""'  ^'  ^'''"">  ^  M-'&  Sel. 
(r)  mite  V.  Brazier,  3  Dowl.  499. 
•^y^ ;  7  Moore,  120. 
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addition  to  the  exponso  of  his  conveyance  from  and  tack  to  his  Chap.  LXVII, 

own  country,  and  his  maintenance  hero  according  to  his  station  in  

lifo(<):  and  this,  notwithstanding  ho  might  have  been  examined 
under  a  commission  (h).  The  Muster,  however,  will  exercise  his 
discretion  as  to  this. 

Any  contingent  losses  the  witnesses  may  have  suffered  by  obeying  Contingent 
the  subpa>na  will  not  be  allowed  for  (.r).  losses. 

If  a  person,  although  ho  is  not  a  seafaring  man,  remain  in  this  Maintenance 
country,  in  order  to  give  evidence,  the  Master  may  bo  justified  before  trial, 
in  allowing  for  his  maintenance  from  the  service  of  the  subpoena 
until  the  trial  (//) :  at  least  if  there  is  a  satisfactory  reason  for 
not  examining  him  before  trial  {(ude,  p.  b;U)  (z).  In  one  case,  the 
plaintiff,  tho  caj)tain  of  a  vessel,  who  remained  iu  this  country 
for  the  purpose  of  being  examined  on  tho  trial,  was  allowed,  luider 
circumstances,  for  his  maintenance  from  the  service  of  the  writ 
until  tho  day  of  trial  {a). 

The  party  at  whose  instance  {h)  the  action  is  tried  by  a  special  Costs  of 
jury,  has  to  bear  all  tho  expenses  occasioned  by  tho  t;  lal  by  such  special  jury, 
special  jury((;),  and  is  not  allowed,  upon  taxation  of  costs,  any 
more  or  other  costs  than  he  would  have  been  entitled  to  if  tho 
cause  had  been  tried  by  a  common  jury,  unless  tho  Judge  imme- 
diately after  the  verdict  certifies  upon  tho  back  of  the  record, 
that  it  was  a  proper  cause  to  be  tried  by  a  special  jury  (f/).  Tlie 
words  "immediately  after  the  verdict "  mean  within  a  reasonable 
time  after  it  is  pronounced (e).  Where  a  Judge,  during  the  absence 
of  the  jury  to  consider  their  verdict,  had  intimated  his  intention 
of  certifying  for  a  special  jury,  but,  in  consequence  of  the  delivery 
of  the  verdict  taking  place  while  the  Judge  was  engaged  in  another 
cause,  his  signature  to  the  indorsement  made  by  the  officer  of  the 


Iff  Men's  JIutiial 


(t)  Lonergan  v.  Royal  Exchange 
Assurance  Co.,  iufra:  Tremaine  v. 
Barrett,  6  Taunt.  88 ;  Hehimmel  v. 
Zousada,  4  Id.  695. 

(m)  .Evans Y.Jralsoti, iuiTO,:  M' Al- 
pine V.  Coles  (or  Poles),  2  Dowl.  299  ; 
1  C.  &  M.  795. 

{jc)  Moor  V.  Adam,  5  M.  &  Sel.  156. 
And  see  Willis  v.  Peckham,  1  B.  & 
B.  615  ;  4  Moore.  300. 

(v)  Bern/  v.  Pratt,  2  D.  &  R.  424  ; 
1  B.  &  C.'276:  Ansett  v.  Marshall, 
22  L.  J.,  Q.  B.  118:  Lonergan  v. 
Jtoyal  Exchange  Ass.  Co.,  1  Biug. 
725;  1  Dowl. '223.  And  see  Mount 
V.  Larkins,  8  Bing.  195 ;  1  M.  &  Sc. 
357  ;  1  Dowl.  262  :  Temperly  v.  Hcott, 
1  M.  &  Sc.  601 ;  8  Bing.  392  :  Uleivart 
V.  Steele,  5  Sc.  N.  R.  517  ;  4  M.  &  G. 
669:  White  v.  Brazier,  3  Dowl.  499. 

(z)  Evans  v.  TFatson,  3  C.  B.  327  ; 
4  D.  &  L.  193;  15  L.  J.,  C.  P.  256. 
In  this  case  the  witness  was  detained 
300  days,  the  opposite  party  having 
intimated  an  intention  of  calling  wit- 
nesses to  impeach  bis  character. 

(a)  Huxvvs  V.  Biiruer,  18  Q.  B.  588 ; 
21  L.  J.,  Q.  B.  254.    See  Ansett  v. 


Marshall,  22  L.  J.,  Q.  B.  118;  Calvert 
V.  Scinde  It.  Co.,  18  0.  B.,  N.  S.  306: 
Potter  V.  Rankin,  L.  R.,  5  C.  P.  518. 
As  to  allowing  the  expense  of  tho 
maintenance  of  a  witness,  between 
the  time  of  granting  under  the 
former  practice  of  a  rule  nisi  for  a 
new  trial  and  the  time  of  its  dis- 
charge, see  Loivdell  v.  Australian 
Royal  Steam  Navigation  Co.,  3  E.  & 
B.  902 ;  23  L.  J.,  Q.  B.  369.  And 
see  Ch.  LXVIII. 

(A)  See  Jones  v.  Tobin,  4  Bing.  N. 
0.  123  ;  6  Dowl.  251. 

(c)  See  Wilson  v.  Butler,  2  M.  & 
Rob.  78. 

(d)  6  G.  4,  0.  50,  s.  34.  See  ante, 
p.  653.  And  see  24  G.  2,  c.  18,  s.  1. 
See  Sayer,  Costs,  181  ;  2  Stra.  1080; 
Barnes,  123  ;  Tidd,  9th  ed.  762 :  Cur- 
sum  V.  Purham,  2  Chit.  Rep.  154: 
Calvert  v.  Gordon,  3  M.  &  Ry.  124. 

(tf)  Christie  v.  Richardson,  2 
Dowl.,  N.  S.  503  ;  10  M.  &  W.  688; 
overruling  Waggelt  v.  Shaw,  3  Camp. 
316.  See  Grace  v.  Clinch,  12  L.  J., 
Q.  B.  273;  4  Q.  B.  606;  3  G.  &  D. 
591. 
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Part  Vni 


Where  plain- 
tiff  uousuited, 


Of  remanet, 


Costa— What  allowed  on  Taxation. 

Court  was  not  thon  applied  for,  and  was  supplied  some  weeks  after- 
wards; It  was  hold,  that  the  Judge  had  not  certified  Trtimom 
JLn  rff/ -^'^^  ^"^  down  any  general  rule  as  to  what  is  a  pr. per 

on  a  nuost  oTlf  r  'P'"f  I  "''^  (^^-  ^^^°^°  ^^"^  '^'^  turnedUly 
on  a  question  of  law,  and  thoro  was  no  fact  in  dispute  between  the 
parties,  Abbott,  C.  J.,  refused  to  certify  for  a  special  jury  A)  The 
statute  does  not,  it  seems,  extend  to  a  case  where  thj  record  is 

It     ■!\'^rA-  f'.'^^'^  ^^^^i^^^A  to  a  case  whore  tL  pSiff  wJs 
nonsuited (/.O ;  but  now  bv  Onl.  LXV  r   1  (ar,to  v,  iao\  l\     ^ 
fendant  wiU^bo  entitled  to  Those  costs  in  c;sesthe;eV  1 L^^ 
nonsuited  as  wel  as  whero  a  verdict  is  found  against  hiS      In  a 
old  case  wliero  a  declaration  in  trespass  contained  five  counts  to  a 
of  whieh  de lendant  pleaded  not  guilty  and  not  po  sSd°and  a  rule 
for  a  special  jury  was  then  obtained  for  plaintilf;  but  defendant 

L  r.^i^'.T"''^"'^  ^l'^  P^"^'"'  '^^'^  ^"ff'^^^d  judgment  by  defa  It 
as  to  the  last  two  counts,  and  at  the  trial  pkintilf  had  a  verdW 
upon  the  plea  of  not  guilty,  and  defendant^pon  the  plea  of  no 
possessed,  and  the  damages  were  assessed  at  4ol  as  to  tVe  kst  two 
counts  and  the  Judge  certified  for  a  special  jury;  it  was  held  that 
plaintiff  was  riot  entitled  to  the  costs  of  the  special  juTy  (0     As  to 

i,n^!5r  ^^^  ''^?^  ','  '"'''^°  "^  remanet,  the  costs  incurred  in  bringing 
up  witnesses,  attendances,  &c.,  are  generally  allowed  to  the  pf  ife 
ultimately  successtul  (n).  But  if  a  Judge,  of  his  own  aiithS/ 
discharged  a  juiy  from  giving  a  verdict  on  the  ground  of  theh  not 
being  able  to  agree,  the  party  ultimately  successful  was  hold 
formerly  not  entitled  to  tho  costs  of  the  first  attempt  at  trial  fof 
but  this  IS  otherwise  now.  Where,  during  the  triaS  a  cause  S 
of  the  jury  absconded,  and  tho  others  werl  accordingly  dischaVed 
?or  rSaS  if*  wlTI  f  ?^orwards  had,  when  a  verdiJt  was  foS 
fir^f  +  ^  1 /■  A  ^  Tl  ¥J^  *^''*  ^°  ^^8  entitled  to  tho  costs  of  the 
Ch  LXVm.  *^'  '°'*'  ^^'^  ^ ^°^  *"^^  ^  granted.^ y .t 


1    1? 


(/)  Grace  v.  Clinch,  supra.  See 
fn''!?''  V.  Berbijshire,  c?-c.  Rail.  Co., 
10  C.  B.  910,  where  the  certificate 
was  given  after  a  special  case  argued 
in  pursuance  of  an  agreement  at  the 
tnal.  See  Leech  v.  Lamb,  11  Ex. 
437;  25L.  J.,  Ex.  17. 

(?)  Orme  v.  Crockford,  I  Car.  &  P. 

(A)  Wemysa  y. Greenwood,  2  Car.  & 

(»)  Clements  v.  George,  11  Moore, 
510  :  Greaves  v.  Eastern  Counties 
Hail.  Co.,  28  L.  J.,  Q.  B.  290. 

(A)   Wood  V.  Grimwood,  10  B.  &  C. 
689 ;  6  M.  &  W.  622. 
^J/^  ^^a^^m  V.  JSowells,  8  Exch. 
284 ;  22  L.  J.,  Ex.  96. 

(«)  Slandcn  v.  ITall,  Say,  272 ;  1 


Ld.  Ken.  338 :  Sparrow  v.  Turner  2 
Wils.  366  See  frailer  v.  JiZk^ 
15  L.J.,  Ex  333 ;  15  M.  &  W.  715 

l"j%'p  m"''  ^  ^'  ^'  ^^^'  ^^ 

(o)  Scelu  V.  Towers,  3  Dowl.  372 : 

JRail.  Co.,  25  L.  J.,  Ex.  93 :  IFaite  v. 
Spurffw,  4  Dowl.  676.  And  see 
Brown  v.  Clarke,  12  M.  &  W  25- 
Jitrd  V.  Applcton,  1  East,  111:  ^Fooi 
V.  Duncan,  6  M.  &  W.  87  (overruling 
Burchall  w.  Bellamy,  6  Burr.  2693)1 
f,fockv.  North  Staffordshire  Mail. 
&  ^?Q-2-  777;  21  L.  J.,  Q.  B. 
J84,  where  counsel  consented  to  the 
oischarge. 

203^^        *'^^-'"-  v-5«?!«««,  1 C.  &  II. 


iomo  weeks  aftor- 
ifiod  in  time  (/). 
I  what  is  a  proju;!' 
;aso  turned  sololy 
jnito  botwcou  tbo 
xl  jury  (/i).     Tho 
3ro  tlio  record  is 
0.     Nor,  before 
the  plaintiii  waa 
.  p.  <)76),  the  do- 
re  tlu)  plaintiff  is 
iust  him.     In  an 
five  counts  to  all 
ossod,  and  a  rule 
;  but  defendant, 
■mont  by  default 
ff  had  a  verdict 
the  plea  of  not 
3  to  the  last  two 
it  was  held,  that 
jury  (/).     As  to 
jury,  see  Vol.  2, 

rrod  in  bringing 
ed  to  the  party 
own  authority, 
ind  of  theii-  not 
ssful  was  hold 
mpt  at  trial  (o), 
of  a  cause,  one 
gly  discharged, 
'diet  was  found 
ho  costs  of  the 
ranted,  see  ^o$t, 


•row  V.  Turner,  2 
Her  V.  Blackloek, 
5  M.  &  W.  715  ; 
2  C.  B.  217;  15 

rs,  3  Dowl.  372 : 

1  South  Western 
Jx.  93:   JVaitey. 

576.     And   seo 

2  M.  &  w.  25: 
East,  111:  Wood 
i.  87  (overruling 
,  5  Burr.  2693) : 
tffordahire  Mail. 
21  L.  J  Q.  B. 
onsented  to  the 

?f.«««,lC.  &M. 


Amounta  alio  walk,  tlO 

As  to  the  disallowance  of  costs  where  the  solicitor  for  the  suitor  Chap.  LXVII. 

is  uncertificated  or  disoutitled  thereto,  sfe  (i;*^',  ]>.  8-1,  r^TT 7. ' 

Interest  on  costs  runs  from  the  date  of  the  judgment  (</).  citor'uucer- 

titicuted,  &c. 

Amounts  allowable  in  Particular   C«ses.]— Appendix  N.  to  the  Interest  ou 

E.  of  S.  0.  contains  a  list  of  the  amounts  allowable  on  taxation,  coats. 

This  appendix  is  as  follows  : —  Amounts 

IliRhor  Lower  allowed  in 

Scale  (r).         Scale  (r).  particular 

•^r         r,  -^r  cases. 

Writs,  StmiioNSES,  and  vvAEnANTa.  £  a.  d.       £  ».   d. 

Writ  of  aummons  for  the  commencement  of  any 

action 0  13    4        0    6    8 

And  for  indorsement  of  claim,  if  special    0    5     0        0    6    0 

Concurrent  writ  of  summons 0     6     8        0    6     8 

Kenewal  of  a  writ  of  summons 0    6    8        0    6    8 

Notice  of  a  writ  for  service  in  lieu  of  writ  out  of 

jiunsdiotion    0    5    0        0    4     0 

Writ  of  inquiry    1     1     0        1     1     0 

Writ  of  mandamus 1     1    0        0  10    0 

Or  per  folio  0    1    4        0    1    4 

Writ  of  subpoena  ad  testificandum  or  duces  tecum  .068        068 
And  if  more  than  four  folios,  for  each  folio  beyond 

four    0    1    4        0    1    4 

Writ  or  writs  of  subpoena  ad  testificandum  for  any 
number  of  persons  not  exceeding  three,  and  the 
same  for  every  additional  number  not  exceeding 

three  0    6    8        0    6    8 

Writ  of  distringas,  pursuant  to  stat.  5  Vict.  c.  5. .     0  13    4        0  13    4 
Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or  order  0  10    0        0    7    0 

And  if  more  than  four  folios,  for  each  folio  beyond 

four    0    1    4        0    1    4 

Procuring  a  writ  of  execution  or  notice  to  the 

sheriff,  marked  with  a  seal  of  renewal    0    6    8        0    6    8 

Notice  thereof  to  serve  on  sheriff 0    5    0,    0    4    0 

Any  writ  not  included  in  the  above 0  10    0        0    7    0 

These  fees  include  all  indorsements  and  copies, 
or  praecipes,  for  the  officer  sealing  them,  and  at- 
tendances to  issue  or  seal,  except  where  otherwise 
provided,  but  not  the  court  fees. 

Summonses  to  attend  at  judges'  chambers 0    6    8        0    3    0 

Or  if  special,  at  taxing  officer's  discretion,  not  ex- 
ceeding      1     1    0        0  13    4 

Copy  for  the  judge,  when  required 0    2    0        0    2    0 

Or  per  folio 0    0    4        0    0    4 

Originating  summons  for  proceedings  in  chambers 
in  the  Chancery  Division  at  taxing  officer's  dis- 
cretion, not  exceeding 110        110 

And  attending  to  get  same  and  duplicate  sealed, 
and  at  the  proper  office  to  file  duplicate  and  get 

copies  for  service  stamped 0  13    4        0  13    4 

Copy  for  the  judge 0    2    0        0    2    0 

Or  per  folio  0    0    4        0    0    4 

Indorsing  same  and  copies  under  Ord.  LV.  r.  22 , .     0    6    8       0    6    8 


(q)  ryman  v.  Burt,  W.  N.  1884, 
108:  Landowners^  West  of  Englanif. 
}c.  Co.  V.  Ashford,  33  W.  R. 


Schroder  v.  Ciough,  45  L.  J.,  C.  P. 
365 ;  35  L.  T.  850,  contra,  is  wrong. 
(r)  See  ante,  p.  701. 
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'^^  Coat$— What  allowed  on  Taxation. 

Past  VIII.  n,  %.    a  , 

Sbhvioes  and  Notices. 

Service,  or  flliu|ur  in  lieu  of  service,  of  any  writ, 

summons,    warniut,     iiitcrrojjratories,     petition, 

order,  or  notice  on  a  piirty  who  has  not  entered 

an  appearance,  and  if  not  autliorized  to  be  nerved 

bypoHt  0    5    0 

It  Nerved  at  a  distance  of  more  than  two  miles  from 
the  iieareHt  place  of  businosn,  or  oftico  of  the 
solicitor  sorviiiK  the  Hame,  for  each  mile  beyond 

such  two  niiles  therefrom   q     1     0 

Where,  in  consequence  of  the  diMtanco  of 'thV  party 
to  bo  Nerved,  it  in  proper  to  effiM^t  nuch  scrvicQ 
through  an  ajront  (other  than  the  Loudon  agent), 

for  correnpoiideiico  in  addition o     7    0 

Where  more  than  one  attendance  is  ueceasuVy*  to 
effect  service,  or  to  ground  an  application  for 
substituted  service,  such  further  allowance  may 
be  made  as  tlie  taxing  r.fJirer  shall  thiuk  fit. 
For  service  out  of  the  jurisdiction  such  allowance 
IS  to  be  made  as  the  taxing  officer  shall  think  fit. 
Service  where   an   ajipearauce   has  been   entered 

on  {.lie)  the  solicitor  or  party q    2     6 

Or  if  authorized  to  be  served  by  post  ..!!.'.'.*."..!!     0     1     6 
Where  any  writ,  order,  and  notice,  or  aiiy  two  of 
them,  have  to  bo  served  together,  one  fee  only 
for  service  is  to  be  allowed. 
In  addition  to  the  above  fees,  the  following  allow- 
ances are  to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for 

service,  per  folio  beyond  such  two 0    0    4 

As  to  si'-nmons  to  attend  at  the  judges'  chambers', 

for  each  copy  to  serve o    o    0 

Or  per  folio   !!'.!!'.!!!!!     0    0    4 

As  to  notice;;  in  proceedings  to  wind  up  companies' 
for  preparing  or  filling  up  each  notice  to  creditors 
to  attend  and  receive  debts,  and  to  contributoiies 

to  settle  list  of  contributories    q     i     q 

And  for  preparing  or  filling  up  each  notice  "to  cori'. 
tnbutories  to  be  served  with  a  general  order  far 

a  call,  or  an  order  for  payment  of  a  call 0     1     0 

And  for  drawing  notice  to  be  served  on  contribu*- 

tories  or  creditors  of  a  meeting,  per  folio   -    ....     0    1     0 
For  each  copy  of  the  last- mentioned  notice  to  serve 

per  folio '     Q    Q    ^ 

For  preparing  or  filling  up  for  service"  in  any  other 
cause  or  matter,  each  notice  to  creditors  to  prove 
claims,  and  each  notice  that  cheques  may  bo 
received,  specifying  the  amount  to  bo  received 
for  principal  and  interest,  and  costs,  if  any  ... .  0  1  0 
For  preparing  notice  to  produce  on  the  trial  or 

hearing  of  an  action,  or  notice  to  admit 0    7    6 

If  special  or  necessarily  long,  such  allowance  as 
the  taxing  officer  shall  think  proper,  not  exceed- 
ing per  folio q    j    q 

And  for  each  copy,  such  allowance  as  the  taxing 

officer  shall  think  proper,  not  exceeding  pnr  folio    0    0    4 

h  or  preparing  notice  of  motion 05     0 

Or  per  folio  q    ^    q 


Lower  Scale. 
£   (.    d. 


0    5    0 


0     1     0 


0     7    0 


0    2    6 
0    1    6 


0    0    4 

0     1    0 
0    0    4 


0  1  0 

0  1  0 

0  1  0 

0  0  4 

0  1  0 

0  6  0 

0  0  8 

0  0  4 

0  3  0 

0  1  0 


Amounti  alloweil. 

Higher  Scale.  Lower  Scale. 
Copy  for  service  %  %  ''■        ^  *•  '^• 

For  preparing  any  ncTcssnrjr  or  proper  uJt'icp,"  not  0    0    4 

othorwi«o  provided  for,  or  any  deuiand,  pursuant 
to  Ord.  VII.  rr.  1  and  2 , ,  q    |     g        -    , 

Orif  special,  and  necessarily  exceedinf,'"tii'ri'e'f'oiioV 

forpreparingsame.forcaoli  folio  beyond  three.!    0    10        0    1     n 
And  for  each  copy  for  servico,  per  folio,  beyond 

such  tlirco  ., "^  Q    Q     . 

Copies  for  service  of  interron^atoricH  and  petitions'  0    0    4 

and  of  orders  with  necessary  notices  (if  any)  to 

accompany,  per  folio •;..,     0     0    4        0    0    4 

Except  as  otherwise  provided,  tho  allowances  for 

services  include  copies  for  servico. 
Wliero  notice  of  filing  affidavits  is  required,  only 

one  notice  is  to  bo  allowed  for  a  set  of  affidavits 

tiled,  or  which  ought  to  bo  filed  together. 
In  proceedings  to  wind  up  a  company,  tho  usual 

charges  relating  to  printing  shall  bo  allowed  in 

lieu  of  copies  for  service,  where  the  fee  for  copies 

would  exceed    tho    charges  for  printing,   and 

amount  to  more  than  '.i/. 
Wliere  any  appointment  is  or  ought  to  be  adjourned, 

service  of  a  notice  of  tho  adjournment,  or  next 

appointment,  is  not  to  bo  allowed. 
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ArPEABAirCES. 

Entering  any  appearance , o 

If  entered  at  one  time,  for  more  than  one  person, 
for  every  defendant  beyond  the  first   Q 

If  a  person  appearing  to  a  writ  of  summons  to 
recover  land  limits  his  defence  by  his  memo- 
randum of  appearance,  in  addition  to  tho  above      0 


G     8 


2    0 


0    6    8 
0    1    0 


6    8        0    6    8 


Insteuctions. 

To  sue  or  defend ,.  o  13    4        0    G    8 

For  statement  of  claim  or  special  case    2    2    0        013    4 

For  indorsement  of  wiit  of  summons  when  no 

further  statement  of  claim. .... , 110        0  13    4 

For  originating  summons  Gs.  8(;?.,  or  not  to  exceed  110        110 

For  defence  or  further  defence 013    4        0    6    8 

For  counter-claim    oi3    4        0    C    8 

For  reply  when  defendant  sets  up  a  counter-claim  110        0  13    4 
For  reply  or  further  reply  in  any  other  case  with 

or  without  joinder  of  issue 0  13    4        0    6    8 

For  confession  of  defence  0  13    4        0    G    8 

For  joinder  of  issue  without  other  matter 0  13    4        0    6    8 

For  special  petition,  any  other  pleading  (not  being 

a  summons),  and  interrogatories  for  examina- 
tion of  a  party  or  witness 0  13    4        0    6    8 

To  amend  any  pleading ,,,.  0  13    4        0    6    8 

For  affidavit  in  answer  to   interrogatories,   and 

other  special  affidavits   0    6    8        0    6    8 

To  appeal  against  ore:      of  coui't  or  judge,  uud  to 

appear  thereon 110        0  13    4 

To  add  parties  by  order  of  court  or  judge 0  13    4        0    6    8 
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For  coutiRpl  to  advise  on  oviilcnco  when  the  ovidcnco 

iu  chief  is  to  bo  token  orally,., 0    0    8        0    0    S 

Or  not  to  exceed , i     i    o        1     I    0 

For  oounHfl  to  make  anv  application  to  a  court  or 

judgo  whoro  no  other  brief    0  10    0    ^0    0    8 

For  brief  on  motion  for  Bpcciiil  injunction 110        0  13    4 

For  brief  on  hearing  or  tiiul  of   jotion  upon  notico 

of  trial  or  notion  for  judgment  given,  whetlior 

such  trial  bo  before  ii  jiidgo,  with  or  without  a 

jury,  or  lx>foro  on  ofticuil  or  special  referee,  or 

on  trial  of  an  issue  of  fact  before  a  judge,  com" 

miasioner,    or    referee,    or    on    osMessnient    of 

damages    2    2    0        1     1    o 

For  such  brief,  and  for  brief  on  tho  hearing  of  an 

appeal  when  wituewsos  are  to  bo  examined  or 

crosH-oxamined,  such  fee  may  bo  allowed  as  tlio 

taxing  officer  shall  think  fit,  having  regard  to  all 

tho  circunistances  of  tho  ease,  and  to  other    .1- 

lowances,  if  any,  for  attendances  on  witnesses 

and  procuring  ovidonco. 
The  fees  for  instructions  for  brief  aro  to  apply  to  a 

hearing  on  further  consideration  in  court  only 

where  an  ord'jr  for  accounts  and  inquiries  was 

mode  witho'i'   buch  hearing  or  trial,  as  above 

uoutionod. 


DeAW:NQ  PLKADINOa  AND  OTHEE  DOCUITENTS. 

Statement  of  claim .......  i  • , .     1    1 

Or  per  folio o    1 

Defenco «tii.i.>i 0  10 

Or  per  folio  , , .,.,,. 0    1 

Counter-claim ,,, , i     i 

Or  per  folio  o    1 

Eeply,  with  or  without  joinder  of  issue,  confession 
of  defence,  joinder  of  issue  without  other  matter, 
and  any  other  pleading  (not  being  a  petition  or 
summons)  and  amendments  of  any  pleading  . , , ,     0  10 

Or  per  folio , , ,     o    1 

Particulars,  breiiches  and  objections,  whun  >c(ja.iiid, 

and  one  cop>  i  ■  i  deliver • .     i)    g 

Or  such  amount  as  the  taxing  ofBcersK.ii  liJvik  Pit, 

not  exceeding  per  folio ,     o    j 

If  more  than  one  copy  to  bo  delivered,  for  each 

other  copy,  per  folio q    q 

Special  case,  whether  original  or  in  an  action,  affi. 
davits  in  answer  to  interrogatories  and  other 
special  afiSdavits,  special  petitions  and  interroga- 
tories, per  folio    q    j 

Brief,  on  trial  or  hearing  of  cause,  issue  of  fact, 
astessment  of  damages,  examination  of  wit- 
nesses, Bpecial  case  and  petition  before  a  court  or 
•p  ■"">,  Qneriff,  commissioner,  referee,  examiner, 
»;}  officer  of  tho  court,  when  necessary  and  proper 
in  addition  to  pleadings,  including  necessary  and 

T>roper  obsfirvntinTia,  ripr  fnlin  n      i 

»^  I     ■  -      --   ■   •-; *    XT  " •••♦••••••If,,..  1}  I 

Brief  on  application  to  add  parties o  10 

Or  per  folio  ,......,,, o    1 
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tlior  Scale, 
C    1.    d. 

Low«  8cnli\ 
£    ».   ,/. 

0  0     8 

1  1     0 

0  U     H 

1  1     0 

0  10     0 

1  \     0 

^0  0  8 
0  13     i 

!  !  0 
I  10  0 
>     1     0 


1     I     0 


0 

0  10 

0 

0 

0    1 

0 

0 

0    6 

0 

0 

0    1 

0 

0 

0    5 

0 

0 

0    1 

0 

)  10    0  0  5    0 

)    1     0  0  10 

16    8  0  ;    0 

)    1     0  0  0    8 

0    4  0  0    4 

110  0  10 


0  10 
0  6  8 
0    1    0 


Amountt  alloufd. 

Higlicr  ficale. 

nricf  on  further  conHidoration,  per  Bhect  of  10  folios    0  'tf    8 
Aocountd,  stiitomeutfi,  and  otliur  ilocumi.uts  fur  tlio 

judffeu'  chambers,  whou  required,  not  exeeodiuir 

VovtMo °    Q 

Advertmenients  to  ho  BlKned  by  judge's  clerk  iu- 

eluding  nttendaiioo  therefor ', ,  _  _     g  13    4 

Bills  of  eoHts  for  taxation,  iuoludiiig  copy  for"  tho 

taxing  officer    q    q    g 

Copies  (s). 

Of  ploadingn,  briefs,  and  other  documents  whcro 
no  other  provinion  is  made,  at  per  folio o    0    4 

Where,  pursuant  to  rules  of  court  any  pleading', 
Bpecial  caHO  or  petition  of  right,  or  evidence  is 
printed,  tho  solicitor  of  the  party  printing  shall 
bo  allowed  for  a  copy  for  the  printer  (except 
when  made  by  tho  officer  of  thu  court),  at  per 
f "lio    0    0    4 

And  for  examining  tho  proof  print,  at  per  folio  .,002 

And  for  printing  the  amount  actually  and  i)roperly 
paid  to  tho  printer,  not  exceeding  per  folio   . . , ,     0     1     0 

And  in  addition  for  every  '20  beyond  tho  first  20 
copies,  at  per  folio , q    q    j 

And  where  any  part  shall  properly  bo  printed'  in 
a  foreign  language,  or  as  a  fac-simile,  or  in  any 
unusual  or  special  manner,  or  wliero  any  alteia- 
tiou  in  tho  document  being  printed  becomes 
necessary  after  tho  first  proof,  such  further 
allowanco  shall  bo  mado  as  tho  taxing  officer 
shall  think  reasonable. 

These  allowances  aro  to  include  all  attendances  on 
tho  printer. 

Tlio  solicitor  for  a  party  entitled  to  take  printed 
copies  shall  bo  allowed,  for  such  niunber  of 
copies  as  ho  shall  necessarily  or  properly  take, 
the  amount  ho  shall  pay  therefor. 

In  addition  to  tho  allowances  for  printing  and 
taking  printed  copies,  there  shall  be  allowed  for 
such  printed  copies  as  may  bo  necessary  or  proper 
for  thi  following  'jut  for  no  other  purposes 
(videlicet) : 

Of  any  pleading  for  delivery  to  tho  opposite  party, 
or  filing  in  default  of  appearance , , 

Of  any  special  case  for  filing    , , 

Of  any  petition  of  right  for  presentation,  if  pro- 
Hunted  in  print,  and  for  tho  solicitor  of  the 
treasury,  and  service  on  any  party 

Of  any  pleading,  ipecial  case,  or  petition  of  right, 
for  the  use  of  the  court  or  judge , , 

Of  any  affidavit  to  be  sworn  to  in  print 
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tower  Scale.  Chap.  LXVII. 


(ft)  Copies  of  the  pleadings  aro 
allowed  on  an  interlocutory  ajiplica- 
tion  to  tho  Court  of  Appeal.    II  ^riicr 

86.    As  to  the  costs  of  copies  and 

3A2 


6    8 


0    0    8 
0    C    8 


0    0    8 


0    0     4 


0    I     0 
0    0    1 


perusals  by  defendant  of  his  co- 
defendant's  defence,  see  Great  East- 
ern li.  Co.  V.  Norwich,  &c.  if.  Co., 
W.  1-7.  1S81,  02.  '  ^  • 
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And  of  any  pleading,  special  case,  petition  of  right, 
or  evidence  for  the  use  of  counsel  in  court,  and 
in  country  agency  causes  when  proper  to  bo  sent 
as  a  close  copy  for  the  use  of  tho  country  solicitor, 
at  per  folio    0    0    3 

Such  additional  allowances  for  printed  copies  for 
the  court  or  judge,  and  for  counsel,  are  not  to 
be  made  where  written  copies  have  been  made 
previously  to  i^rinting,  and  are  not  in  any  caao 
to  be  made  more  than  once  in  the  progress  of  tho 
cause. 

Close  copies,  whether  printed  or  written,  are  not  to 
be  allowed  as  of  course,  but  the  allowance  is  to 
depend  on  the  propriety  of  making  or  sending 
the  copies,  which  in  each  case  is  to  be  shown 
and  considered  by  the  taxing  officer. 

Inserting  amendments  in  a  printed  copy  of  any 
pleading,  special  case,  or  petition  of  right,  when 
not  reprinted    0    5    0 

Or  per  folio 0    0    4 

Peeusals  (t). 
Of  statement  of  claim,  defence,  reply,  joinder  of 
issue,  and  other  pleading  (not  being  a  petition  in 
a  pending  cause  or  matter,  or  summons  other 
than  an  originating  summons),  by  the  solicitor 
of  the  party  to  whom  the  same  are  delivered....     0  13    4 

Or  per  folio  0    0    4 

Of  amendment  of  any  such  pleading  in  writing  .,068 

Or  per  folio  ,,     0    0    4 

If  same  reprinted 0  13    4 

Or  per  folio  of  amendment 0    0    4 

Of  interrogatories  to  be  answered  by  a  party  by 

his  solicitor  0  13    4 

Or  per  folio  0    0    4 

Of  special  case  by  the  solicitor  of  any  party  except 

tho  one  by  whom  it  is  prepared    0  13    4 

Or  per  folio  0    0    4 

Of  copy  order  to  add  parties,  notice  of  defendant's 
claim  against  any  person  not  a  party  to  the 
action  under  Ord.  XVI.  r.  49,  and  of  defendant's 
defence  and  counter-claim  served  on  a  person  not 
a  party  under  Ord.  XXI.  r.  13,  by  the  solicitor 
of  the  party  served  therewith,  and  in  these 
several  cases  tho  perusal  of  the  plaintiff's  state- 
ment of  claim  is  also  to  be  allowed  unless  the 
solicitor  has  been  previously  allowed  such  perusal    0  13    4 

Or  per  folio o    0    4 

Of  notice  to  produce  on  trial  or  hearing  of  action, 
and  notice  to  admit  by  the  solicitor  of  the  party 

served    0  13    4 

Or  (if  to  admit  facts)  under  Ord.  XXXII.  r.  4,  per 
folio    0    I    0 


Lower  Scale. 
£    s.   (/. 


0     0    2 


(<)  The  costs  of  perusals  of  exhibits 
to  affidavits  are  not  allowed  without 
a  special  order.    Jie  De  Rosaz,  Rymer 


V.  Be  Rosaz,  24  Ch.  D. 
133. 
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Amoiinta  allowed. 


Of  affidavit  in  answer  to  interrogatories  by  the 
solicitor  of  the  party  interrogating,  and  of  other 
special  affidavits  by  tho  solicitor  of  the  party 
against  whom  the  same  can  be  read,  per  folio  , , 


Higher  Scale. 
£  s.    d. 


Lower  Scale. 
£    t.  d. 
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0    0    4        0    0    4 


Attendances.  • 

To  obtain  consent  of  next  friend  to  sue  in  his  name 

OT  oi  &  gua.td.ma.  ad  litem    0  13    4 

To  deliver,  or  file  in  lieu  of  delivery,  any  pleading 
(not  being  a  petition  or  summons)  and  a  special 

case    0    6    8 

To  inspect,  or  produce  for  inspection,  documents 

pursuant  to  a  notice  to  admit   0  13    4 

Or  per  hour 0    6    8 

To  examine  and  sign  admissions 0  13    4 

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading,  notice  in  lieu  of 
pleading,  or  affidavit,  pursuant  to  notice  under 

Ord.  XXXI.  r.  14    0    6    8 

Or  per  hour 0    6    8 

To  obtain  or  give  any  necessary  or  proper  consent  .068 
To  obtain  an  appointment  to  examine  -witnesses  ..068 
On  examination  of  witnesses  before  any  examiner, 

commissioner,  officer,  or  other  person 0  13    4 

Or  according  to  circumstances,  not  to  exceed    ....     2    2    0 

Or  if  without  counsel,  not  to  exceed   3    3    0 

On  deponents  being  sworn,  or  by  a  solicitor  or  his 
clerk  to  be  sworn,  to  an  affidavit  in  answer  to 

interrogatories  or  other  special  affidavit 0    6    8 

On  a  summons  at  judges' chambers 0    6    8 

Or  according  to  circumstances,  not  to  exceed    ....     1     1     0 
In  the  Chancery  Division,  all  allowances  for  at- 
tending at  the  judges'  chambers  are  to  be  by 
the  judge  or  chief  clerk  as  heretofore. 
To  file  chief  clerks'  and  taxing  masters'  certificates, 

and  get  copy  marked  as  an  office  copy    0    6    8 

On  counsel  with  brief  or  other  papers — 

If  counsel's  fee  one  guinea 0    6    8 

If  more  and  imder  five  guineas 0    6    8 

If  five  guineas  and  under  twenty  guineas 0  13    4 

If  twenty  guineas    ,. 1     1     0 

If  forty  guineas  or  more 2    2    0 

On  consultation  or  conference  with  counsel  0  13    4 

To  enter  or    set    down  action,  special  case,    or 

appeal,  for  hearing  or  trial    0    6    8 

In  court  on  motion  of  course  and  on  counsel  and 

for  order    ■ 0  13    4 

To  present  petition  for  order  of  course  and  for 

order 0  13    4 

In  court  on  every  special  motion,  each  day   0  13    4 

On  same  when  heard  each  day 0  13    4 

Or  according  to  circumstances,  not  to  exceed    ....     2    2    0 
On  special  case,  or  special  petition,  or  application 
adjourned  from  the  judges'  chambers,  when  in 
the  special  paper  for  the  day,  or  likely  to  be 

heard 0  10    0 

On  same  when  heard • 1     1    0 
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Or  according  to  circumstances,  not  to  exceed  . , , .  2  2  0 
On  hearing  or  trial  of  any  cause,  or  matter,  or 
iasuo  of  fact,  in  London  or  Middlesex,  or  tho 
town  where  the  solicitor  resides  or  carries  on 
business,  whether  before  a  judge  with  or  with- 
out a  jury,  or  commissioner,  or  referee,  or  on 
assessment  of  damages,  when  in  the  paper .,.,.,     010    0 

Wlien  heard  or  tried  ,     i     i    o 

Or  according  to  circumstances,  not  to  exceed    ....     3    3    0 
When  not  in  London  or  Middlesex,   nor  in  the 
town  where  the  solicitor  resides  or  carries  on 
business,  for  each  day  (except  Sundays)  he  is 

necessarily  absent 3    3    q 

And  expenses  (besides  actual  reasonable  travelling 

expenses)  each  day,  including  Sundays 1     1     0 

Or  if  the  solicitor  has  to  attend  on  more  than  one 
trial  or  assessment  at  the  same  time  and  place,  in 

each  case    ••n... ,..,,,, 1  \\    g 

The  expenses  in  such  case  to  be  rateably  divided. 

To  hear  judgment  when  same  adjourned    ,     0  13    4 

Or  according  to  circumstances 1     i     q 

To  deliver  papers  (when  required)  for  tho  use"  of 

a  judge  prior  to  a  hearing. ,.,,     0    G    8 

If  more  than  one  judge q  13    4 

On  taxation  of  a  bill  of  costs \\\\     0    6    8 

Or  according  to  circumstances,  not  to  exceed  ,'.','.  2  2  0 
Unless  the  same  shall  necessarily  occupy  so  much 
time  that  the  taxing  officer  shall  consider  such 
amount  inadequate,  in  wliich  case  he  may  allow 
such  further  fee  as  he  shall  think  proper. 
In  actions  and  matters  for  purposes  within  the 
cognizance  of  the  Court  of  Chancery  before  the 
Principal  Act  came  into  operation,  such  further 
fee  as  the  taxing  oiHcor  may  think  fit,  not  ex- 
ceeding the  allowances  heretofore  made. 

To  obtain  or  give  an  undertaking  to  appear 0    6    8 

To    present    a    special    petition,    and   for    same 

answered g    6    8 

On  printer  to  insert  advertisement  in  Gazette'  \\\\     0    6    8 
On  printer  to  insert  same  in  other  papers,  each 

^printer   q    6    8 

Or  every  two , , 

On  registrar  to  certify  that  a  cause  sot  'dowii  Vs 
settled,  or  for  any  reason  not  to  come  into  the 

paper  for  hearing    q    g    g 

For  an  order  drawn  up  by  cliiof  clerk,  and'  to  'g'e't 

same  entered    , _°       q    g    g 

On  coimsel  to  procure  certificate  that  caiiso  proper 
to  be  heard  as  a  short  cause,  and  on  registrar  to 

mark  same  , ^^^     q    g    g 

To  mark  conveyancing  counsel  or  taxing 'mast'e'r'.'.*    0    6    8 
For  preparing  and  drawing  up  an  order  made  at 
chambers  in  proceedings  to  wind  up  a  company 
and  attending  for  same,  and  to  get  same  entered    0  13    4 
And  for  engrossing  every  sucli  order,  per  folio ....     0    0    4 
NoTT';.=»-An  order  of  eourso  means  an  order 
made  on  an  ex  parte  application,  and  to  which  a 
party  is  entitled  as  of  right  on  his  own  statement 
and  at  his  own  risk. 
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Higher  Scale.  Lower  Scale.  CHAP.  LXVII. 

£    s.  d.      £    s.  d.   
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Oaths  and  ExniBiTS. 

Commissioners  to  take  oaths  or  affidavits.  For 
every  oath,  declaration,  affirmation,  or  attesta- 
tion upon  honour  in  London  or  the  country  .... 

The  solicitor  for  preparing  each  exhibit  iu  town 
or  country 0 

The  commissioner  for  marking  each  exhibit  ......     0 

Teem  Fees. 
For  every  term  commencing  on  the  day  the  sittings 
in  London  and  Middlesex  of  the  High  Court  of 
Justice  commence,  and  terminating  on  the  day 
preceding  the  next  such  sittings,  in  which  a  pro- 
ceeding in  the  cause  or  matter  by  or  affecting 
the  party,  after  appearance  entered,  shall  take 

place  '.L'" 

And  further,  in  country  agency  causes  or  matters, 

for  letters • A""-' 

Where  no  proceeding  in  the  cause  or  matter  la 

taken  which  carries  a  term  fee,   a  charge  for 

letters  may  be  allowed,  if  the  circumstances  re- 
in addition  to  the  above  an  allowance  is  to  be  made 

for  the  necessary  expense  of  postages,  carnage 

and  transmission  of  documents. 

Sect.  4.  Recovery  of  Costs, 

Whore  costs  aro  directed  to  bo  paid,  tho  judgmont  or  ordor  Execution,  &c. 
containins;  the  direction  may  bo  onforcod  by  execution  («).     Ord. 
XLIL  r.  18  {post,  p.  793),  enables  the  judgmont  creditor  to  issue 
separate  writs  for  the  debt  and  for  the  costs  (u;). 

It  has  been  held  that  an  ordor  for  payment  of  costs  cannot  bo 
enforced  by  attachment  of  debts  {y) ;  but  it  is  very  respectfully 
submitted  that  this  decision  is  not  good  law  now.  feuch  an  order 
may  be  enforced  by  a  charging  order  (2).      ,  .     ,,  , 

Bv  R.  of  S.  a,  Ord.  XLIIL  r.  7,  "  No  subpoena  for  the  pajmient 
of  costs,  and,  unless  by  leave  of  the  Court  or  a  Judge,  no  soaucstra- 
tion  to  enforce  such  payment  shall  bo  issued'  (a).  t   i     >     A.t;.,, 

An  action  or  counte/claim  will  lie  for  costs  payable  by  a  Judge's  Action, 
order  (6),  or  by  an  order  of  the  House  of  Lords  directing  an  uu- 


(k)  E.  of  S.  C,  Ord.  XLII.  r.  17. 

See  post,  p.  788.  ^  . .    ■, 

(x)  Execution  for  the  debt  does 
not  bar  the  right  to  tax  the  costs. 
Harris  v.  Jewell,  W.  N.  1884,  216. 

(y)  Cremetti  v.  Crom,  4  Q.  B.  D. 
225':  4S  L.  J..  Q.  B.  337 :  cp.  how- 
ever, ll'hittak'er  v.  Whitiaker,  7  P- 
D.  16 ;  61  L,  J.,  P.  80. 


(c^  Burns  v.  Irving,  46  L.  J.,  Ch. 
423,'V.-C.  H. 

in)  In  Snow  v.  Bolton,  17  Ch.  D. 
433  ;  50  L.  J.,  Ch.  743,  leave  to  issue 
a  sequestration  to  enforce  the  pay- 
ment of  costs  was  gi-autcd. 

lb')  rhUuott  V.  Lehain,  3»  L.  T. 
85o.  Sec  Ord.  XLII.  r.  24  ;  and  cp. 
Sheehu  v.  Professional  Life  Insurance 
Co.,  2'C.  B.,  N.  S.  211. 
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Eevivor. 


Taxation  not 
condition  pre 
cedent. 

Stay  of  pro- 
ceeoinga. 


Contribution. 
Interest, 


Costa — Eecovery  of, 
fluccessful  appellant  to  pay  the  respondent's  costs  (c),  or  for  the 

Md  thereupou  to  prosecute  and  enforce  suet  decroo  m  ordei  ai  i 

•''  ^^}t'l''°\?^''^^^^li^^onmon  precedent  to  the  riffht  to  recovor 

The  ?onrt  w,-^/  '^^'- ^^'°  *M  ^^'y  ^^°^^ld  ^°  taxed  (J). '  "''''''' 

inirlnSff      ^^  ''°^'-  '"^  general,  stay  proceedings  until  the  costs  of 

Se  paTd  (17  ^'''''^S'  ^^^^  a  plaintiff  has  Ln  ordered  to  pay 

As  to  staying  proceedings  until  the  costs  of  a  former  action  for 

As  to  setting  off  costs  against  costs,  see  post,  p.  783. 
antfp'^str ''''"^^*^'°^^°^*«^^y^-«VeS.d  ^^  lo  given.,. 

p.tsa^Si^?^^'"'"'""^"'^^  '°^  '^"^^^  ^°^i^«t  1^«  '^liont.  see  an^e. 


{c)  Marbeljalron  Ore  Co.,  Limitccl 

L.  4i\^  '^'  ^-  ^-  ^^^ '  38 

(rf)  Michardsoti.  v.   7F«7/w,  L.  R., 
8  Ex.  69;  42  L.  J.,  Ex.  C8. 

rix-^f?'"  ■^,-  ■^'"''"'y.  44  L.  T.  57. 
•p  ^-rL-^^o'lf^i."'*'"'  ^-    Gillespie,    11 
Ex.798;  25 L.  J..  Ex.  103.         ' 

(i?)  Z^ar  V.  ^o(!<e;;y,  44  L.  T.  57  : 
Metropohtan  District  It.  Co  v 
^Aarpe,  5  App.  Cas.  425 ;  50  L.  J.! 
Q.  B.  14 :  Jloldstcorth  v.  JFilsoii  4 
B.&S.1;32L.J.,Q.B.289      ' 


B.  D. 


(A)  J/orfow  V.  Talmer,  9  Q. 
89;  61L.J.,Q.B.  307. 

D.23G;50L.  J.,  Ch.  777. 

(/.)  Zffjirfoajwm'  West  of  EnqlamL 
^■c.  Co.  V.  Ash  ford,  33  W.  S.  41  • 
iy«rt«  V    i?»rif,  W.  N.   1884,   100. 

(/)  Seo  cases  cited  ante,  p.  675. 
n.  {x\  ^         ' 

(,»i)  SJwxvlcr  V.  Stoakcs,  2  D.  &  L 
2 ;  13  L.  J.,  Q.  B.  230. 
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V.  ralmer,  9  Q.  B.  D. 

I  B.  307. 

V.  Middlewick,  18  Ch. 

■  ,  Ch.  777. 

'irs'  Trent  oJ'EitqlamL 

''Mff,  33  W.  E.  41 : 

t,  W.  N.   1884,  100. 

;>•  V.  Chtiffh,  46  L.  J., 

-..  T.  850. 

1  cited  ante,  p.  675, 

V.  Stoakea,  2  D.  &  L. 
B.  230. 
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LXIX.  Motion  or  Application  for  Judgment,  or  to  set  axide  Judgment 

directed  and  enter  other  Judgment  and  proceedings  thereon . .    755 
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CHAPTER  LXVIII. 


NEW  TRIAL. 


In  certain  cases,  which  will  be  presently  noticed,  the  Court  will   Ch.  LXVIII. 

granta  new  trial  or  a  new  assessment  of  damages  (a).    The  practice  

on  this  subject  will  be  stated  under  the  following  heads : — 


In  what  Cases  qeanted.     page 
Mistake,  Misdirection,  ^c  of 

Judge 730 

Default,^-c.  of  Officer  of  Court  732 
DefaultorMisconduct  of  Jury  733 

Absence,  4-c.  of  Counsel  or 
Solicitor 737 

Default  or  Misconduct  of 
opposite  Forty   738 

Default  or  Misconduct  of 
Witnesses  739 

Party  taken  by  Surprise  at 
Trial 740 

Fresh  Evidence,  4'C 741 

Where  one  only  of  several 

Questions  wrongly  decided  741 
Irregularity    or  Error   in 

Froceedings  or  Pleadings  741 
Where  Action  or  Defence  ?s 

trijli'g or  vexatious  ....  742 

In  Penal  Actions 743 

In  Criminal  Matters 744 

In  Ejectment 744 


PAOE 

In  Replevin   744 

After   Inquiry    before  the 

Sheriff'   744 

After  Issue    744 

After  a  previous  New  Trial  744 

2.  The  Application  foe,  and 

Peoceedinqs  theeeon. 

To  tchat  Court    745 

Form     of     Application — 

Notice  of  Motion 746 

Length  of  Notice — Time  for 

Application    746 

By  whom  applied  for    ....  746 
The  Notice  of  Motion,  Form 

of    747 

Amendment  of  Notice   ....  748 

Affidavits  on 748 

The  Argument 749 

Costs   750 

Proceedings  on  Order  for  . .  753 

3.  The  New  Teial    754 


*,*  As  to  new  trial  on  writ  of  inquiry,  see  post,  VoL_  2,  Ch.  CAT. 
In  interpleader,  see  post,  Vol.  2,  Ch.  CXXL    In  actions  remitted 
to  County  Courts,  see  post.  Vol.  2,  Ch.  CXXXIIL 


(a)  As  to  the  origin  and  history  of 
the  practice  of  granting  new  tnals, 


see  per  Lord  Blackburn,  S.  East.  R. 
Co.  V.  Smitherman,  47  J.  P.  773, 774. 
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Pabt  IX. 

Mistake,  &c. 
of  the  Judge, 


Wrong  admiS' 
sion  or  rejec- 
tion of  evi- 
dence. 


New  Trial, 


1.  In  what  Cases  granted. 


i^i«<aZ;«   M«fZim«on   <fcc.  of  the  Judge.l-For  certain  mistakes 
SlmnlEed       ^  ^'  ^'^'''^  *^°  '°"''°  '^  *^«  *"'^^'  ^  ^^^  ^  may 

By  Orrf.  m/Z.  r.  6,  "  A  new  trial  shaU  not  bo  granted  on  the 
•ound  of  misdirection  aV  or  of  flio  imr>rnT,«^  n^^;o„i5„  "  _-:.°..   '^ 


ground  of  misdirection(«),  oroflhe  imi;i;7e;  a7S!™  ejS 

'h"C.^,fc'^^*  l.*^ll-T. T- -t  t-K-  upon 


them  unless  in  the  opinion  of  the  Court  to  which  the  appSon 
IS  made  some  substantia  wrong  or  miscarriage  (b)  has  been  thercb 
occasioned  in  tho_  trial_(c) ;  and  if  it  appear  to  such  Coit  fi 
such  wrong  or  miscarriage  affects  part(rf)  only  of  the  matter  i 
controversy,  or  some  or  one  only  of  the  parties,  the  Court  may  giS 
final  judgment  as  to  part  thereof,  or  some  or  one  only  of  the  parfio. 

jSy  orpar'tier."  '"'^  ''  *'  *^°  ''^''  P^^*  ^^^^  ''''  "^  *^«"  t£ 
The  onus  of  showing  that  no  substantial  wrong  or  miscarria^b  of 
justice  was  occasioned  is  on  the  party  opposing  the  annlicat  on  fm 
a  new  trial  ^nd  he  must  s'.  >w  it  £y  p^i?  evident (T° 
nvSlI  A  ''^^'''t  ''""h  '  ■  ^  'I'^'^Se  at  the  trial  admit  improper 
evidence  (/),  or  reject  evidence  which  ought  to  be  admitted  f/rbv 
which  moans  the  result  of  the  trial  may  have  been  affec teirtS 

^T\T^]^  ^^  8<^^^^^1>  F^^^  '^  ne^  trialf/,).  In  some  cases'  how! 
ever,  the  Coui^  may  refuse  a  new  trial,  tliough  evidence  has  Ci 
improperly  rojec  ed;  as  whore  the  fact  which  such  evfdonce  w's 
offered  to  establish  was  proved  by  other  means,  or  was  not  di' 
puted(r),  or  was  admitted  by  the  opposite  coun  el(;ioTor  ASo' 
assuming  the  rejected  evdence  to  have  been  received  a  vordic  iu 
favour  of  the  party  offering  it  would  have  been  clearly  and  maid 
fast  y  against  the  weight  of  evidence,  and  certainly  set  asi?  on 
apphcation  to  the  Court,  as  an  improper  verdict  ^     The  Court 


(a)  It  would  seem  that  this  does 
not  apply  to  the  case  of  a  nonsuit, 
see  Mall  v.  Jiipe,  43  L.  T.  411.  per 
Grove,  J.,  at  p.  414.     But  see  per 

Stt'c%k^'  P-  '''■'  '■  ^•' 

(i)  See  C/inplco  v.  Brmmvick 
Building  Society,  5  Q.  B.  D.  696. 
714  ;  44  L.  T.  449,  453. 

(e)  See  Jenkins  v.  Morris,  14  Ch. 
D.  674  ;  42  L.  T.  817  (C.  A.). 

(rf)  Before  the  Jud.  Acts,  in  such 
a  case  a  new  trial  of  the  whole  action 
must  have  been  granted.  See  r.  7, 
post,  p.  741. 

(e)  Anthony  v.  Halstead,  37  L.  T. 
433. 

..i-^^r.^""""  ^-  ^»^>-eu>s,  Barnes, 
448 :  Maroii  de  liutzen  v.  Farr  4  A 
&  E.  53;  5  N.  &  M.  617:  ^oe  d. 
Tatham  v.  Wright,  1  H.  &  W.  729 ; 
7A.  &E.  313. 

(.y)  iS medley  v.  IliU,  2  W.  Bl.  1105 : 
Boyle  v,  Wiseman,  10  Ex.  647. 


{h)  See  Mohnson  v.  Willianmn,  9 
rnce,  136:  Freeman  v.  Arkell,  2  B. 
&  B.  494:  Gravener  v.  Woodlwus,- 
\^.^^  3^  '•  ^''^"'^  V.  Barrett,  1  0 
f-j^^-^^l-Jifeyy.Mainrlli 
ij.  0.,  y.  a.  73.  where  it  was  hold  to 
be  unmaterial  that  the  jury  pro- 
fessed  to  have  given  their  verdict 
mdependoutly  of  the  evidence  im- 
properlj'  received. 

(!)  Mwards  v.  Fvans,  3  East,  451 : 
Hcvy.  Teal,  11  East,  3li  :  AleAiidvr 
v.i?«,-^-,r,2C.&J.  133:  Slrmltv. 
^ol>f>-(s,5p.&L.4m,B.G.:I)oea. 
'  /m  *  7;  La»gfield,  16  M.  &  W.  497. 

's\^ort<,mer  v.  M'Callan,  6  M.  & 

&W  ut^         "^  ^-  ^''''"'>  ^  ^■ 

9o3 .  Baron  de  Jintzen  v.  Farr,  4  A. 

%„n  ^^"  ^,^--  ^  M.  617:  Boe  d. 
Tatham  y    Wright,  1  H.  &  W.  729; 

^■^-  ^.F^^^^'-  ^°'«>met  V.  Short. 
ndge,  19  L.  J.,  Ex.  221 :  Ilorford  v. 


In  ivhat  Cases  grunted. 

refused  a  now  trial  upon  the  ground  that  tho  under-sheriff  refused 
to  allow  tho  defendant's  solicitor  to  cross-examine  some  of  tho 
plaintiff's  witnesses,  it  appearing  that  tho  cross-examination  was 
not  necessary  {m).  A  new  trial  will  not  be  granted  where  evidence 
is  prematurely  admitted  if  it  becomes  admissible  at  a  later  period  of 
tho  trial  (n). 

It  should  hero  bo  stated,  that,  by  Ord.  XXXIX.  r.  8,  "A  new 
trial  shall  not  bo  granted  by  reason  of  tho  ruling  of  any  Judge 
that  tho  stamp  upon  any  document  is  sufficient,  or  that  tho  docu- 
ment does  not  roqiiiro  a  stamp  "  (o). 

And,  subject  to  tho  abovo  rules,  if  tho  Judge  misdirect  tho 
jury  (2').  oven  in  a  penal  action  (</),  a  now  trial  may  bo  granted. 
Where  tho  Judge's  direction  was  correct,  but  tho  Court  thought 
the  jury  might  have  misunderstood  it,  a  now  trial  was  granted, 
the  costs  to  abide  the  event  (r).  An  incorrect  direction  to  tho 
pry  upon  a  point  wliich  could  not  have  influenced  their  verdict, 
IS  not  a  ground  for  a  now  trial  (s).  Nor  is  a  wrong  observation 
by  tho  Judge  on  a  matter  of  fact,  which  is  left  to  tho  jury  (<). 
And  the  Court  refused  a  new  trial  when  there  had  been  a  misdirec- 
tion with  respect  to  one  item  only  of  tho  plaintiff's  demand,  tho 
phiiutifl:  consenting  to  redTico  tho  damages  by  tlio  whole  sum  in 
respect  of  which  tho  misdirection  took  place  (x)"  If  the  Judge  does 
not  give  the  jxuy  a  sufficient  direction  a  now  trial  may  sometimes 
be  gi-anted  («).  A  mere  refusal  to  direct  a  finding  does'not  amount 
to  a  misdirection  (?/). 

If  tho  Judge  leaves  a  question  to  the  jury  which  he  ought  to 
decide  himself  as  a  point  of  law,  and  the  jury  decide  the  question 
correctlj',  tho  Court  will  not  grant  a  now  trial  (;j), 

Tho  Court  will  not  grant  a  now  trial  for  an  objection,  cither  to 
the  direction  of  the  Judge  at  tho  trial  (a),  or  to  tho  admission  (i)  or 
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Wrong  ruling 
aa  to  stamp. 


Misdirection 
of  tho  Judge. 


Wilson,  1  Taunt.  12 :  Doe  d.  Tijnham 
V.  Tyler,  G  Bing.  561 ;  4  M.  &  P. 
377. 

(w)  Poivcr  V.  Horton,  3  Hodg.  14. 

In)  Fawid  v.  Wallace,  35  L.  T. 
361. 

(o)  See  Eamea  v.  Smith,  1  Jur., 
N.  S.  1025,  Ex. 

(p)  Anon.,  2  Salk.  649:  Eow  v. 
Strode,  2  Wils.  269,  273. 

{q)  Wilson  V.  liastall,  4  T.  R.  753: 
Brooke  v.  Middleton,  1  Camp.  450 : 
Catcraftv.  Gibbs,  51.11. 19:  Grcgorrj 
V.  Ttiverner,  1  C.  M.  &  R.  310. 

()•)  Toulmin  v.  Iledlei/,  2  C.  &  K. 
157.    Seo  lord  v.  Wardle,  4  Sc.  402. 

(s)  Bvssetj  V.  Windham,  6  Q.  B. 
160. 

(0  Taylor  v.  Aahton,  11  M.  &  W. 
401 ;  12  L.  J.,  Ex.  363. 

(»)  Moore  v.  TncKivell,  I  C.  B.  607; 
15  L.  J.,  C.  P.  153.  See  Mat/field  v. 
Wadsh'i/,  3  B.  &  C.  357.  See  Ord. 
XXXIX.  r.  6,  ante,  p.  730. 

(x)  £Uiott  V.  The  tSouik  iJevon  li. 
Co.,  17  L.  J.,  Ex.  262:  Madky  v. 


Baxcndale,  23  L.  J.,  Ex.  179.  As  to 
the  effect  of  non-direction,  see  Ford 
V.  Lacey,  30  L.  J.,  Ex.  351 :  Great 
Western  R.  Co.  of  Canada  v.  Braid, 

1  Moore,  P.  C.  C,  N.  S.  101 ;  9  Jur., 
N.  S.  339. 

(v)  Greene  v.  Bateman,  L.  R.,  5 
H.  L.  591. 

iz)  Uocd.  Strickland  v.  Stricldand, 

8  0.  B.  725;  19  L.  J.,  0.  P.  89. 

(rt)  Ilobinson  v.  Cook,  6 Taunt.  336  : 
Morrixh  v.  Murray,  13  M.  &  W.  52  ; 

2  D.  &  L.  199 :  Wardinan  v.  Belhouse, 

9  M.  &  \V.  596 :  Uazeldine  v.  Grove, 

3  Q.  B.  997  :  Brown  v.  Storey,  1  Sc. 
N.  II.  9:  JJce  d.  Stricklandv.  Strick- 
land, 8  0.  B.  725 :  Uorlor  v.  Carpen- 
ter, 27  L.  J.,  C.  P.  1. 

(A)  Malin  v.  Taylor,  2  Hodg.  3 : 
Williams  v.  Wilco.v,  8  A.  &  E.  314 : 
Walker  v.  Needham,  1  Dowl.,  N.  S. 
220 :  Doe  d.  Gilbert  v.  Ross,  7  M.  & 
W.  102:  Doe  d.  I'hillips  v.  Benja- 
min, 9  A.  &  E.  649  :  Foss  v.  Wagner, 
7  A.  &  E.  ill),  n. :  A'cwn  v.  ^i'eck', 
3  Dowl.  163. 


Leaving  to 
jury  what 
Judge  ought  to 
decide. 

Where  objec- 
tion not  raised 
or  w.aived  at 
Nisi  Priua. 
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Part  IX. 


Eofusal  to 
allow  recall  of 
witness. 

Improper  dis- 
charge of 
jury. 


Postponement 
of  trial  re- 
fused. 

Amendment 
refused. 

Eight  to 
begin. 


Default,  &c, 
of  officer  of 
the  Court. 


New  Trial. 

■  nS'?""-^?  of  evidence,  unless  such  objection  was  distinctly  raised 
at  the  trial,  moro  ovidonco  is  tondorod  for  a  purpose  for  which  it 
IS  not  admissiblP.  and  is  rejected,  a  now  trial  will  not  bo  Rran  cd 

Jfor«f^fnT"f.r'?-''w'^?s'^'°.^'^'  admissible  for  another  purpose, 
not  stated  at  the  trial  W).  An  objection  to  tho  udmissiiility  of 
evidence  must  be  made  before  the  summing  up  (.).  If  a  defendant 
neglect  to  point  out  on  the  trial  a  limitation  ^iu  L  covenant  wS 
would  hove  protected  him  from  part  of  tho  damages  given  against 
him,  the  Court  will  not  grant  a  now  trial  (/).  Nor  ^v^ll  thev  di  so 
upon  an  objection  which  has  boou  waived  at  Nisi  Prius  (a) 
As  to  a  Judge  refusing  to  aUow  a  witness  to  be  recalled,  see  ante, 

the  Judge  under  a  misapprehension  that  tho  finding  upon  tho  first 
issue  rendered  the  second  useless,  discharged  the  jury  upon  tho 
second  issue  It  was  held,  that  the  proper  "course  was  to  apply  to 
tho  Judge  to  have  tho  verdict  entered  according  to  his  notes  and 
not  to  move  for  a  new  trial  (A).  ^  '  ^^^ 

It  seems  a  new  trial  may  bo  granted  if  the  Judge  improncrlv 
refuse  to  postpone  tho  trial  (?).  ^    improperly 

.^tl  ^°  granting  a  new  trial,  when  the  Judge  has  improperly 
pis    or  refused  to  aUow  an  amendment  at  the  trial,  ^eecol? 

As  to  granting  a  new  trial,  when  the  Judge  has  impronerlv 
aUowed  a  party  to  begin,  sec  ante,  p.  630.  impropeiij 

Default  or  Misconduct,  &c.  of  Officer  of  the  Co«r<.  1— Whore  tho 
Judge  s  marshal  entered  the  action  by  mistake,  in  a  wrong  iSt  and 
the  action  was  consequently  tried  as  'undefended  in  The  aVsenoe  of 
the  defendant  the  Court  granted  a  new  trial  (/.•).  And  the  sai,^ 
where  the  under-shcnif  who  returned  the  panel  was  solicitoi  foJ 

«W  J°f'  ??y/?'  '"''K^Y  '"""^^  ^^°^«  tl^°  sheriff  returned 
Fnnniir  ^""^  ^^^}  *i'^°''  ?^*  ^*  ^"«^°^y  °"  purpose  to  servo  at  an 
Eftl°''^i7"*f  T^^^J^V'^'^'^^^'^  Court  wo'uld  have  LloZ 
sheriff  pay  the  costs,  had  he  been  a  party  to  the  rule  (m).    In  so  nS 


M  GMs  v.  Pike,  9  M.  &  W.  351 ; 
IDowI.,  N.  S.  409:  GosHn  v.  Corrv, 
8  Sc.  N.  E.  24 :  Sorden  v.  Cowtoii,  3 
Jur.  1027.  If  a  document  has  been 
rejected  as  not  being  evidence,  a  new 
trial  will  not  bo  refused  merely  be- 
cause it  was  not  duly  stamped,  if  it 
can  be  stamped  at  the  trial.  W/i ite- 
hoiise  V.  Uemmant,  27  L.  J.,  Ex.  295 
See  33  &  34  Vict.  c.  97,  e.  16,  ante, 
p.  647. 

(d)  Rex  V.  Grant,  3  N.  &  M.  106: 
Boe  d.  Kwglake  v.  Bevis,  18  L.  J.,  C. 
P.  628 :  Doe  d.  Gord  v.  Needs,  2  M 
&  W.  129. 

(«)  Abbott  V.  Parsons,  7  Bing.  663. 

(J)  Short  V.  Kallowaij,  11  A.  &  E. 
28. 

(g)  Shirleijv.  Matthews,  IJur.  57: 
Mehn  v,  Taylor,  2  Hodg.  .3  :  Morrhh 
V.  Murray,  supra :  Fabrigas  v.  Moatyn, 


2W.B1.929;  Cowp.161.  S^^Mvichui 
V.  Clement,  1  B.  &  Aid.  252;  Adams 
V.  Andreivs,  20  L.  J.,  Q.  B.  39. 

(/*)  I/cs  V.  Turner,  3  Dowl.  211  • 
post,  p.  733.  ' 

, .(«)  Go/dient  v.  Peagin,  11  Jur. 
*v  I  '  '^^^^^  i*  was  contended 
that  certain  observations  made  by 
the  Judge  before  the  trial  wore  cal- 
culated  to  prejudice  the  case. 

(k)  Hunter v.IIornbloiver,ZT)o\i\. 
491.  ' 

(/)  PayUs  V.  Lucas,  Cowp.  112. 
o^}  ^1®  ^'-^'^'^  ^-  Vi<!l^»-y,  1  Smith, 
cib4.  See  Brtggs  v.  Soivton,  9  Dowl. 
lOo  where  the  deputy-sheriff,  who 
tned  the  cause,  was  solicitor  for  tho 
defendant,  and  the  Court  refused  a 
new  trial  on  that  ground. 

On)  StaintoH  v.  Peudfe,  4  T.  E. 
473. 


9  Judge  improperly 


Igo  has  improperly 


In  what  Cases  granted,  >jo9 

cases,  wLoro  there  has  boon  a  mistake  in  the  taking  or  entry  o£  the    Cn.  LXVIII. 

venlict,  a  now  trial  will  bo  griiutea(/().     On  a  inotiou  for  ii  now   — — ■* 

trial,  upon  tho  ground  that  tho  vordiet  was  euterod  by  mistake,  tho 
Court  will  rocoivo  tho  allidavit  of  a  juryman  as  to  what  occurred 
in  open  Court  upon  tho  delivery  of  tho  verdict  (o). 

Default  or  Misconduct  of  the  Juri/.]—li  a  juror  have  boon  sworn 
on  tho  jury  by  a  wrong  surname  (particukrly  if  lie  bo  not  tho 
person  summoned  or  intended  to  bo  sworn),  a  new  trial  may  bo 
granted  {p)  ;  but  otherwise  if  sworn  by  a  wrong  christian  name  (7). 
It  is  discretionary,  however,  with  tho  Court  to  grant  a  new  trial  in 
such  a  case  or  not ;  and  they  will  not  do  so  unless  the  mistake  as 
to  tho  juror  has  been  productive  of  some  injustice  (r).  AVhero 
there  had  been  a  view,  and  tho  jury  who  had  viewed  were  engaged 
in  another  Court,  and  tho  trial  was  had  before  a  jury  who  had  not 
viewed,  a  now  trial  was  granted  (s). 

In  an  action  against  a  provisional  committeeman  of  a  proposed 
railway  company,  for  goods  supplied  in  the  course  of  the  formation, 
in  which  there  was  a  verdict  for  the  defendant,  tho  Court  granted 
anew  trial  upon  the  ground  that  tho  foreman  of  the  jury  was  a 
provisional  committeeman  of  tho  same  company,  but  only  on  pay- 
ment of  costs,  as  it  appeared  that  the  plaintiif's  solicitor  was  aware 
of  tho  foreman's  interest  (<).  The  Court  refused  to  set  aside  a  trial 
upon  the  ground  that  one  of  the  jurors  had  served  the  defendant 
with  process  in  the  action  (m). 

If  the  jury  return  a  perverse  verdict,  tho  Court  will  grant  a  new 
trial,  and,  in  general,  without  payment  of  costs  (y).    In  an  action 


Default  or 
niiscomluct  of 
tho  jury. 

Where  sworn 
by  wrong 
narao. 

Jury  who  had 
not  viewed. 


Where  jury 
interested. 


rorvcrso  ver- 
dict. 


(«)  See  Bciitki/  v.  Fleming,  1  C.  B. 
479 ;  14  L.  J.,  C.  P.  174,  wliero  the 
associate  received  the  verdict  in  the 
absence  of  the  Judge. 

(0)  liobcrts  v.  lliwhes,  7  M.  &  W. 
399;  1  Dowl.,  N.  S.  82:  Dauntki/ 
V.  Hi/de,  6  Jur.  133,  Ex.  See  JJavta 
V.  '/ai/lor,  2  Cliit.  Hep.  268.  The 
affidavit  of  a  juryman  to  the  effect 
that  ho  would  not  have  agreed  to 
the  answers  given  by  the  foreman  of 
tlio  jury  to  the  Court,  if  he  had 
known  they  would  have  entitled  tho 
plaintiff  to  a  verdict,  held,  if  admis- 
sible, no  ground  for  disturbing  the 
verdict.  Xiaphacl  v.  The  Bank  of 
England,  25  L.  J.,  C.  P.  33.  As  to 
when  the  affidavit  of  a  juryman  is 
inadmissible,  see  post,  p.  ( 37. 

{p)  A'orman  v.  Beaumont,  Willes, 
484;  Barnes,  453:  irrag  v.  Thorn, 
Id.  454 :  Barker  v.  Thornton,  1  Str. 
640;  2  Ld.  Eaym.  1410.  And  see 
Bovey  v.  Ilobson,  6  Taunt.  460 :  Gee 
v.  Stvann,  9  M.  «&  W.  6d6,  per 
farke,  B. 

(y)  Hill  V.  Yates,  12  East,  231,  n. 
'    see   TVrai/  v.   Thorn,  Willes, 


And 

488. 


Wells  V.  Cooper,  30  L.  T.  721, 
Hill  V.  Yates,  12  East,  229. 


See  Dickenson  v.  Blake,  7  Bro.  P. 


C.  177:  Torbock  v.  Lainy,  5  Jur. 
318,  Q.  B.,  where  the  objection  was 
taken  before  tho  verdict  was  re- 
corded. Earl  of  Falmouth  v.  lioberts, 
1  Dowl.,  N.  S.  663  ;  9  M.  &  W.  469. 
As  to  granting  a  new  trial  upon  the 
ground  that  a  person  who  appeared 
on  the  jury  was  not  on  the  panel,  see 
Wells  V.  Cooper,  30  L.  T.  721:  Came 
V.  jS'ichotl,  3  Dowl.  115:  Hill  v. 
Yates,  12  E■^st,  229 :  Dovey  v.  Mobaon, 
6  Taunt.  460:  Doe  d.  Ashburuham 
V.  Michael,  10  Q.  B.  020 ;  20  L.  J., 
Q.  B.  76. 

(4)  Kingston  Union  {Guardians)  v. 
Landed  Estates  Co.,  28  I,.  T.  644,  Ex. 

{t)  Bailey  v.  Macauley,  19  L.  J., 
Q.  B.  73.  The  Court  refused  to 
receive  affidavits  from  the  jurymen 
that  the  foreman  did  not  mtluence 
the  verdict.  See  Williams  v.  The 
Great  Western  E.  Co.,  28  L.  J., 
Ex.  2. 

{u)  Prime  v.  Titchmarsh,  7  Jur. 
202,  Ex. 

(y)  See  Harrison  v.  Fane,  1  Sc. 
N.  R.  287:  Gibson  v.  Muskett,  3  Sc. 
N.  K.  427:  Mould  v.  Grijiths,  8 
Jur.  ..010,  Ex. :  Barker  v.  Great 
Western  JR.  Co.,  3  Eadw.  Cas.  17, 
C.P. 
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Pam  IX. 


Wlicro  it  la 
against  ovi- 
deaue. 


Neiv  Trial, 

against  an  infant,  an  Oxford  student,  for  tho  hire  of  horaos,  &c., 
tho  jury  having,  contrary  to  tho  opinion  of  tho  Judge,  found  for 
tho  plaintilf  upon  an  i.syuo  whether  thoy  wore  necessaries  or  not, 
tho  Court  granted  a  ^v  t  trial,  without  costs  (x).  Hut  tho  Court 
refused  to  set  asido  u  verdict  us  perverse,  bocauso  tho  jury  had, 
contrary  to  tho  direction  of  tho  Judge,  given  nioro  than  nominal 
damages,  for  tho  avowed  purpose  of  enabling  tho  plaintitt'  to  obtain 
tho  costs  of  tho  action  (»/). 

_  If  tho  jury  find  a  verdict  contrary  to  tho  ovidonco,  tho  Court  will 
in  general  grant  a  new  trial  (z),  oven  in  tho  casoof  n  trial  at  bar  (d). 
But  not  so  if  tho  verdict  bo  such  as  tho  justice  of  tho  case  re- 
quired (i),  or  unless  it  is  manifestly  wrong  (c).  Tho  question  in 
these  cases  is  whether  tho  verdict  is  such  As  renbdnable  men  ouglit 
to  have  coino  to,  and  not  whether  the  Judge  is  or  is  not  dissatistiud 
■with  it{<l),  Tho  order  was  refused  wheio  tho  credibility  of  a 
witness  was  left  to  tho  jury,  and  they  found  a  verdict  against  his 
evidence,  although  thoro  was  no  ovidonco  to  nnneach  his  credit  (< ). 
Where  tho  evidence  is  conflicting,  a  now  trial  will  seldom  Iw 
granted,  unless  tho  evidence  against  tho  verdict  very  strongly  pro- 
ponderate  (/).  When,  however,  tho  dispute  involves  a  question  of 
Bcienco,  about  which  there  is  bonii  fide  doubt,  this  rule  does  not 
apply,  and  the  Court  will  look  moro  closely  into  tho  evidence  {'/). 
And  this  is  so  also  when  tho  loattor  involves  novel  questions' of 
public  importance  (A).  In  a  q.u  ,tion  relating  to  real  property, 
whore  the  iuhoritanco  would  hare  been  for  ever  bound  by  tho 
verdict,  the  Court  granted  a  new  trial,  although  the  case  had  been 
left  to  tho  jury  upon  conflicting  evidence  (t).    In  granting  a  new 


(x)  Harrison  v.  Fane,  supra: 
Mope  V.  IFeat,  7  Sc.  87G. 

(V)  Chilvcrsv.  Greaves,  6  So.N.  E. 
53'J ;  5  M.  &  Gr.  578. 

(;)  Bright  v.  Eynon,  1  Burr.  390: 
MilUr  v.  Taylor,  4  Sc.  613 :  Levy  v. 
Milne,  12  Moore,  418:  Morris  v. 
Cleasby,  I  M.  &  Sel.'  676.  See  Qlynn 
V.  Uoimton,  2  So.  N.  It.  548. 

(«)  Musgrave  v.  Nevinson,  2  Ld. 
Eaym.  1358. 

{b)  Wilkinson  v.  Payne,  4  T.  R. 
468  :  Sampson  v.  Jpplcyard,  3  Wila. 
272:  Goslin  v.  Witcock,  2  Id.  302: 
Aylett  v.  Lowe,  2  W.  Bl.  1221: 
Foxcroft  v.  Devonshire,  2  Burr.  936  : 
Lean  v.  Barnard,  Cowp.  697 : 
Boulton  V.  I'ritchard,  4  D.  &  L.  117, 
B.  C.  But  see  3  B.  &  Aid.  692: 
Mackroio  v.  Hull,  1  Burr.  11: 
Farewell  v.  Chaffey,  Id.  54 :  lleaveley 
V.  Mainwaring,  3  Id.  1306:  Dunkley 
V.  Wade,  2  Salk.  653:  Smith  v. 
Brampston,  Id.  644 ;  1  Ld.  Eaym. 
62 ;  6  Mod.  87 :  Sparks  v.  Spicer,  2 
Salk.  648.  As  to  granting  a  now 
trial  in  a  penal  action,  on  the 
ground  that  the  verdict  was  against 
the  evidence,  see  supra. 

(c)  Jenkins  v.  Morris,  49  L.  J., 
Ch.  392 ;  42  L.  T.  817  (C.  A.) :  Con- 


nectieut,  ^o.  Insurance  Co.  v.  Moore, 
6  App.  Cas.  644. 

(d)  Sulomon  v.  Bitton,  8  Q.  B.  D, 
176. 

(e)  Lacy  v.  Forrester,  3  Dowl.  CSS. 
But  see  the  observations  of  Tenttr' 
den,  C.  J.,  and  Bayley,  J.,  in  Davis 
v.  Hardy,  6  B.  &  C.  231. 

(/)  Ashley  v.  Ashley,  2  Str.  1112 ; 
Doe  A.  Mason  v.  Mason,  3  Wils.  63: 
Swain  v.  Hall,  Id.  45 :  Anon.,  1 
Id.  22.  See  A^'orria  v.  Freeman, 
3  Id.  38:  Mellin  v.  Taylor,  li 
Bing.  N.  C.  109.  See  as  to  tho 
weight  due  to  tho  consideration  that 
the  couduct  and  demeanour  of  tho 
witnesses  form  material  elements  in 
judging  of  their  credibility,  Bigsbg 
v.  Dickinson,  4  Ch.  D.  24;  46  L.  J., 
Ch.  200.  Aobertson  v.  Robertson,  6 
P.  D.,  per  Jessel,  M.  R.,  at  p.  121: 
The  Arizona,  6  P.  D.  123  ;  49  L.  J., 
P.  64:  Arkwright  v.  A'ewbold,  17 
Ch.  D.,  per  Cotton,  L.  J.,  at  p.  321. 

(g)  Metropolitan-  Asylum  District 
V.  Hill,  47  J.  P.  148 ;  47  L.  T.  29, 
H.  L.,  22nd  May,  1882. 


^  '^'- 


^ ,  Sicinfieriun  v.  Marquis  of 
Stafford,  3  Taunt.  91.  See  Id.  232 : 
Lee  V.  Shore,  2  D.  &  E.  198;  1  B.  & 


In  what  Caset  granted. 
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bo  hire  of  horses,  &c., 
the  Jutlgo,  found  loi' 
ro  nocessarios  oi*  not, 
;8(a;).  But  tho  Court 
ocauso  tho  jury  hud, 
II  iiioro  than  noiiiinul 
'  tho  plaiutitt'  to  obtain 

ridonco,  tho  Court  will 
ISO  of  a  trial  at  bar(((), 
ustico  of  tho  caso  ro- 
(c).  Tho  question  in 
rea^onablo  mon  oufjlit 
is  or  is  not  dissatistifd 
tho  crodibility  of  a 
a  verdict  against  his 
impeach  his  credit  ('). 
trial  will  seldom  bo 
Ijct  very  strongly  jiro- 
involvos  a  question  of 
3t,  this  rule  does  n(jt 
into  tho  evidence  ((/), 
res  novel  questions  (j£ 
ing  to  real  property, 
r  over  bound  by  tho 
igh  tho  Ciiso  had  been 
.    In  granting  a  now 


on  V,  Bitlon,  8  Q.  B.  D. 


tnal  upon  tho  gi-ound  that  tho  verdict  is  against  tho  ovidonco,  tho   Ca.  LXVIII. 

Court  aro  to  a  considerablo  extent  guided  by  whether  tho  Jud^'o    ~ ■ 

who  tried  tho  cause  is  satisfied  with  tlio  verdict  or  not  (/.•),  but  tno 
question  whether  ho  is  or  is  not  satisfied  is  not  tho  true  criterion, 
nor  is  tho  moro  fact  that  ho  is  dissatibiied  suUiciout  to  justify  tho 
granting  of  a  new  trial  (/). 

Tho  Court  will  not,  except  under  special  circumstances,  intorforo 
if  tho  damages  recovered  do  not  exceed  20/.  (m). 

Tor  excrssivo  damages  tlio  Coiu't  will  grant  a  now  trial  or  a  now  Where  da- 
assossment  of  damages  (n)  as  of  course,  or  will  set  aside  tho  exocu-  ""iKosuro 
tion  of  a  writ  of  inquiry,  in  all  cases  v  '^oro  tho  damages  may  bo  ''''''•'^'ive. 
ascertained  by  moro  calculation  (o) ;  am.    u  other  cases  of  actions 
ex  contradi},  if  it  appear  clearly  that  tho  (imiagos  aro  oxcessivo  (p). 
And  where  tho  value  on  which  tho  damages  wero  calculated  was 
assented  to  by  both  sides  at  tho  trial,  tho  Court  refused  to  reduco 
tho  damages,  on  tho  fjround  tliut  tho  basis  of  the  calculation  was 
erroneous  (</).     In  actions  ex  di-lido,  such  as  actions  for  trespass  (r), 
for    diverting    a    watercourse  (s),   seduction  (<),   battery  (u),   false 
imprisonment  (x^,  or  other  personal  torts  (i/j,  malicious  i)rosecu- 
tion  (2),  slander  (a),  or  tho  like,  where  there  is  no  certain  measure 
of  damages  (i),  a  new  trial  or  new  assessment  is  seldom  granted 
on  this  account,  unless  tho  damages  aro  outrageous  (c),  or  tho 


C.  94 :  Ilodason  v.  Forsler,  2  D.  & 
E.  221 ;  1  B.  &  C.  110:  Lowden  v. 
Hierons,  2  Mooro,  102. 

(Jc)  Leeke  v.  Deer,  1  Jur.  983: 
Allawai/  V.  Bennett,  6  Jur.iN .  S.  317: 
per  Jessel,  M.  R.,  Jenkins  v.  Morris, 
42  L.  T.  at  p.  820. 

(0  'Solomon  v.  Hittoit,  8  Q.  B.  D. 
176. 

(m)  Joi/ce  V.  Metrop,  Board  of 
Works,  44  L.  T.  811. 

in)  See  post.  Vol.  2,  Ch.  CXV. 

(0)  See  Day  v.  Edwards,  1  Taunt. 
491 :  Sower  by  v.  Lockerby,  1  Jur. 
796:  cp.  Forsdike  v.  litone,  L.  II., 
3  C.  P.  607. 

(ju)  3,500/.  against  a  gentleman  of 
considerable  property  for  breach  of 
promise  of  murnage  has  been  hold 
not  excessive.  Wood  v.  Hurd,  2 
Bing.  N.  C.  106:  Berry  11.  Da  Costa, 
L.  It.,  1  C.  P.  331.  And  see  Harri- 
son V.  Cage,  Garth.  467 :  Seally  v. 
Powis,  1  II.  &  W.  2 :  Lambkin  v. 
South  Eastern  R.  Co.,  6  App.  Gas. 
352. 

(})  Hilton  V.  Fowler,  5  Dowl. 
312. 

(>•)  Benson  v.  Frederick,  3  Burr. 
1846 :  Ducker  v.  Wood,  1  T.  K.  277 : 
Merest  v.  Harvey,  6  Taunt.  442 ;  1 
Marsh.  139 :  Lockley  v.  Jfye,  8  M.  & 
W.  133. 

(»)  Pkydell  V.  Earl  of  Dorchester, 
7  T.  R.  629 ;  I  uhit.  Eep.  720  a. 

(0  Irwin  V.  Dearman,  11  East,  23 : 
TuUidgs  v.  Wade,  3  Wils.  18 :    cp. 


Berry  v.  Da  Costa,  supra. 

(«)  Jones  V.  Sparrow,  5  T.  R.  257: 
Grey  v.  Oraiit,  2  Wils.  252,  200/.  for 
an  assault 

(x)  HkcMc  v.  Money,  2  Wils.  205  : 
leeman Y.Allen,  Id.  160:  Beardmore 
V.  Carrinyton,  Id.  214,  1,000/.  for 
false  imprisoument,  under  warrant 
of  secretary  of  state :  Edyell  v. 
Francis,  1  Sc.  N.  E.  118,  200/.  for 
a  night  in  tho  cage. 

(y)  FabrUjas  v.  Mostyn,  2  W.  Bl. 
929 :  Gilbert  v.  Biirteiis/iaw,  Cowp. 
230.  In  Bland  v.  Bland,  1  H.  &  W. 
107,  1,000/.  for  a  forcible  entry  into 
a  dwelling-house,  and  staying  there 
three  or  four  days,  aud  distraining, 
to  enforce  an  unfounded  claim  to 
the  property,  was  held  not  to  be 
excessive. 

(;)  Lcith  V.  Fopc,  2  W.  Bl.  1327  : 
Norriss  V   Tyler,  1  Cowp.  37. 

(a)  Smich  v.  Brampston,  2  Salk. 
644. 

(4)  See  Bennett  v.  Alleott,  2  T. 
R.  166:  Day  v.  Hollowai/,  1  Jur. 
794. 

(c)  Frice  v.  Severne,  7  Bing.  316 ; 
5  M.  &  P.  135 :  Sharpe  v.  Brice,  2 
W.  Bl.  942  :  Zeith  v.  Pope,  Id.  1327 : 
Plei/dcll  V.  Earl  of  Dorehcster,  7  T. 
R.  529  :  Bruce  v.  'Jiawlinys,  3  Wils. 
61 :  Williams  v.  Ciirric,  1  0.  B.  841 : 
Britton  v.  South  Wales  R.  Co.,  27  L. 
J., Ex.  355:  Zardbkiuv.  South  Jiastern 
It.  Co.,  6  App.  Cas.  362. 
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Past  IX. 


Whoro 
damagca  too 
small. 


New  Trial. 

of  c.  :ce8«  must  bo  mado  out  (/).    An.l  it  uiay  U  ho  o  montCnod 
thnc,    or  tluH  puiposo.  tho  Courts  m\\  not  rocoivo  a  f  S  of  tho 

at  tlio  tna  ((/)      It  is  u.sual,  whoro  nr.  oxcossivo  vonlict  ha^  hn. 
givou.   or  tho  JudKo  to  miggont  to  tho  couusol  o  a-^roo  on  a  sum  to 
provont    ho  nocossity  of  a  uo^^■  trial  or  now  L  o  smoS^^/       an 
tho  Court  nmy  rofuHO  tho  now  trial  on  tlio  phu  tfSXontiiiff 

ari8on  Irom  somo  inwtako  upon  tho  part  either  of  tho  CoSm  or 

omiffi  ?•  W^"^  ■•°"^°  ""¥^  P'r*i«°  "I'«"  tl  part  oni?do. 
tomlant  (o).    Whoro,  in  an  undofondod  action  on  a  mortj-ajjo  deed 

onTv  fhnp"'  ^^^''l  ^''\  the  plaintiff  by  mistake  foi  tfeplcimi 
only,  tho  Court  refused  to  iucroaso  the  dama-cs  by  adS  th„ 
interest,  but  offered  to  grant  a  now  trial  ( ,>T  l{n+  no  ^  . 
rule,  tho  Court  will  not  Wt  aTwh-LV'o :  new^rsm^e't" 

thodS^n.M  '^'a"')  ^J*^  *°/*'  °"  ^'^^""'^t  0?  tlo  smaZs    o 
the  damages  (<?)     And  this  rule  particularly  applies  in  actons  o 
ibel  or  slander  M     As  to  when  tho  Court  will  Tcmao  or  reduci 
tho  amount  of  tho  damages,  see  ante,  p.  6U5  ^""o^ae  or  reauco 


tJi'^  B""\^'^'7-  C''"?/?''^,  6  East, 
i44 :  Ailgtil  v.  Francis,  1  Sc.  N.  R. 
118:  Vret'd  v.  Fisher,  9  Exch.  472: 
look  V.  Wlntcomb,  12  C.  B.,  N.  S. 
770 :  Lambkin  v.  Houth  Eastern  M. 
Co.,  suprn. 

.M  iicuson  V.  Frederick,  2  Burr. 

IMb-.IIruce  v.  RaivUngs,  3  Wils.61, 

/•/'*"^'"  ,v-  J^earman,  II  East,  23. 

108       -^"''^^"'■i'  '*^-  -^'•''i^w,  10  Moore, 

SQ.^/^  /'"'''>■'  f-SatJiel<l,  8  Dowl. 

(A)  Per  Aldcrson,  J.,  7  Bing.  320. 
bee  Leeson  v.  .Swi7/(,  4  N.  &M.  301 
(0  Belt  V.  Laivcs  (C.  .V),  12  Q  B 

a)  See  Ord.  XXXIX.  r.  7,  post 

(I)  Fhillips  V.  .S'oKifA  ^r^^erw  ie. 
Co.,  6  Q.  B.  D.  78 ;  49  L.  J.,  Q.  B 
233  (C.  A.):  cp.  *'  6'.,6C.  P.D 
280;  49  L.  J., 'c.  P.  233  (C.  A.)  •" 
Armytage  v.  Haleu,  4  Q.  B.  917  ;  12 
L.  J.,  N.  S.,  Q.  i.  323:  Wilson  v. 
^ttfX-4,  26  L.  J.,_Ex.  242 :  Nichol  v. 
.vcslu-tcK,  23  L.  J.,  Ex.  4. 

(m)  Markham  v.  Middleton,  2  Str. 


1259:  i\'b4/^  V.  Kennawaij,  2  Doug. 

(")  -PA  »//(>«  V.  -s-of^^A  ;rM<(T«  i? 

Co     sm,ra:    7roor//o,-rf  v.  /.Wrf.,,,  i 

if '/,^-T*^  ^-  208:  Falvn,  v. 
*<«»>,Y/,  L.  It.,  10  Q.B.  54  ;  44  t.  J„ 
y.  ii.  7,  compromise  among  iurv. 

(0)  nitsy  l>olehamp(ol'2  Salk. 
647.    See  7/«/;  v.  iVo^/c,  I  Str.  515. 

199;  6  Dowl.  313. 

(9)  J/ft/iCow  V.  i?ff^'4,  1  C.  B.  41}  • 
Gibbs  V  Turmaln,,  Id.  G40:  Mu,mcH 
V.  jWv/of/,-,  2  Doug.  509:  /^,V/«„W, 
V.  Itose,  9  Ex.  218;  23  L.  J.,  Ex.  3  ■ 

i""'"''7'\  C.  B.  640:  Howard  y. 
^«n/«rrf  11  0.  B.  653:  iVo^^y,,  v. 
Coles,  J  H.  &  N.  872;  31  L.  J.,  Ex 
i?  i  o^",'^'""^^  ^-  ^((wa>-ds,  11  C.  B., 
A>'\  ^'-'nytage   v.  J/«/ry,    supra: 

I  n\^fr.i  -Porsdtke  v.  Stone,  L.  R. 
i  Q-  B.  686  •  .35  I,    J     Q   Bo"! 

{a '^'7,  \  '5'««/<"-«?."I'."b.,"io  a^R 

54;  44  L.  J.,  Q.  B.   7,  new  trial 


'.  Eennawaij,  2  Doug. 


In  what  Cum  yranttJ.  ,„, 
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For  tho  miscomluct  of  tho  jury,  alno,  tho  Court  will,  i,i  Ronorul     Cn  LXVIII 
Kraut  u  now   nitl  il  tho  ,m,sc..u.hu.,t  bo  such  us  to  Hati.s  y  tho  CWt  -^1^~- 
that  tho  >-.;nhct  has  beou  ,.  tonnuu,.!  on  with-.ut  thut  gravo      .    Misconduct  of 
sonous  tU.hbomtmn,  tluit  right  uxeiciso  „f  ju,lgiu..ut    ai  d  t  It  J«y- 
tota  ubsouco  of  all  partiality,  ho  uocossarv  to  tho'/.  o, or  oxe  ution 
of. tho  nnportuut  dutio8  of  jurymun.    Tfms.  if  tio  iurora  oa    o? 
(Irink.  alter  tho  Humnung  up.  at  tho  oxpouso  of  tho  party  for  wl  oS 
thovat  orwans  hnd  a  voraict_;  or  if  thoy  dotormiuo  tLir  vordiS 
by  lots  ;  or  it  tho  vordict  is  obviously  tho  rosult  of  a  conmroinko  (")  • 
'yj    l^"^^r  ''"^'  "   ^'''''"  bavo  proviously  dochirod  that  tho  plaia^ 

}  slV'"''  ""V«^^'i^•"  "^  V"i''l>i=t(<),  or  tlio  liko;  tho  Court  may 
sot  asido  tho  vordict,  and  grunt  a  now  triiil  ( »).  Whuro  two  oi 
tho  jury  dunng  tho  progress  of  a  trial,  wliich  lasted  two  days, 
dmod  and  slept  at  tho  house  ot  tlio  defendant  on  tho  oveiiiiiK  of  the 
hrst  day,  and  consiMiuontly  before  tho  summing  up,  the  Court  held 
that  It  was  discretionary  with  them  whether  thoy  wouM  set  asido 
tho  vordict  and  grant  a  now  trial;  and  us  tho  party  making  the 
application  declared  that  ho  did  not  ontortain  any  belief  tha^  tho 
jurors,  in  giving  their  vordict,  wore  influenced  by  th(>ir  visit  and 
thcro  woro  no  grounds  for  suspicion  uf  uufaivucss,  tho  Court  rofusod 
to  do  so  [X). 

Tho  Court  -will  not  recoivo  nnidavits  raado  by  any  of  tho  iurv- 
racn  (y),  or  afiidavits  of  what  any  of  tho  jurors  have  said  to  provo 
or  in  respect  of  such  misconduct  (z) ;  it  must  be  proved  in  some  other 
way(«).  And  this  is  tho  case,  though  tho  misconduct  is  iu  somo 
degree  contirmod  aliunde  {b).  Though  it  seems  that,  when  alli- 
duvits  aro  used  in  moving  for  a  new  trial,  imputing  personal 
misconduct  :  >  a  jury,  allidavits  of  any  of  tho  jury  rebutting  such 
imputation  m.  y  bo  used  in  answer  (c).  As  to  tho  tV.urt  receiving 
tho  afiidavit  of  a  jurj-uian  to  show  that  tho  verdict  has  been  outorod 
by  mistake  for  tho  wrong  party,  see  ante,  p.  733. 

Absence.  &c.  of  Counsel  or  Solicitor.^—Ii  tho  cause  bo  tried  in  tho  Absence,  &o. 
order  in  whicli  it  is  inserted  iu  tho  causo  list,  in  tho  absence  of  the  of  couusol  or 

solicitor. 


granted,  on  ground  that  verdict  was 
tho  result  ot  compromise  amongst 
jury:  Jhars  v.  Crnffin,  2  So.  N.  B. 
15;  IM.  &G,  796. 

(s)  Falvey  V.  Stanford,  supra. 

(0  Dent  V.  Ihindrcd  of  Ihrtford, 
2  Salk.  645;  2  Comyn,  601.  See 
Gainsford  v.  BUtchford,  6  Prico,  36. 

(«)  Ante,  p.  651.  See  lluijlwi  v. 
liMld,  8  Dowl.  315:  Vooksoi  v. 
Uaynea,  27  L.  J.,  Ex.  371.  See  a 
case  where  all  the  jury  were  not 
present  when  the  verdict  was  given, 
Hex  V.  Wookr,  2  Stark.  Ill ;  0  M.  & 
S.  366. 

(j)  MorrU  v.  Vivian,  10  M.  &  W. 
137 ;  2  Dowl.,  N.  S.  235.  See  R.  v. 
Kinnear,  2  B.  &  A,  468 ;  1  Chit.  Kop. 
401,  ^ 

(y)  Uarvey  v.  Eeioitt,  8  Dowl.  598 : 
Itohtrta  V.  Hughes,  7  M.  &  W.  399 : 
Vaise  V.  Belaval,  1  T.  E.  11 :  Onionn 

C.A.P.— VOL.  I. 


V.  Kaish,  7  Trice,  203:  JTailwrioht 
V.  Jiadham,  11  I'rico,  383:  ]{.  v. 
h'  ■>/(T,  6  M.  >fc  S.  3(i(i :  Jtridijivood 
V.  V.inn,  1  II.  &  W.  574 :  Jhiley  v. 
Macualey,  10  L.  J.,  Q.  B.  73. 

iz)  Jlarny  v.  Hewitt,  8  Dowl. 
598:  titraker  v.  Gruham,  7  Dowl. 
223;  4  M.  &  W.  721:  lhm:.is  v. 
Laiigky,  6  So.  N.  R.  518 ;  1  D.  &  L. 
21;  12  L.  J..  N.  S.,  C.  P.  257: 
Addison  V.  ll'Utiamson,  a  Jur.  466: 
Dank  v.  Taiihr,  2  Chit.  Kep.  268. 

(«)  Sue  lliirrey  v.  Hewitt,  hDowl. 
598,  wlieri)  iifluhivits  were  made  by 
persons  wlio  witnessed  the  jury  draw- 
mg  lots  for  their  vordict. 

(4)  Owen  v.  Warbxrlon,  1  N.  R. 
326.  See  Hindle  v.  Birch,  8  Taunt, 
2f) ;  1  'MoorOi  4.55, 

(c)  istandewicke  v,  Watkinn,  2  D.  & 
L.  692.  See  Taylor  v.  W'abb,  Trials 
per  Puis,  24. 
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Pabt  IX. 


Default  or 
misconduct  of 
the  opposite 
party. 

Improperly 
influencing 
the  jury. 


New  Trial. 

oi)posite  party  {d)  or  his  counsel,  the  Court  will  not  grant  a  now 
"  trial,  except  under  very  special  circumstances ;  in  which  case,  as  a 
general  rule,  it  will  bo  granted  only  on  an  affidavit  of  morit.s, 
and  on  paj-ment  of  costs  («).  In  an  action  for  crim.  con.,  where  the 
plaintilf  was  nonsuited  by  tho  accidental  absence  of  his  solicitor 
and  a  fresh  action  would  have  been  barred  by  the  Statute  of  Liniil 
tations,  a  new  trial  was  granted  on  payment  of  costs  as  between 
solicitor  and  client  (/).  AVhero  a  causo  was  called  on  and  tried  as 
an  undefended  causo  in  consequence  of  tho  defendant's  solicitor 
neglecting  to  deliver  his  briefs,  tho  Court  granted  a  new  trial,  but 
ordered  the  defendant's  solicitor  to  nay  the  costs,  as  between 
solicitor  and  client,  out  of  his  own  pocket  fry).  Where  a  cause 
which  stood  thirty  off  at  tho  assizes,  was  taken  out  of  its  turn 
as  undoiendod,  in  tho  absence  of  tho  defendant's  solicitor,  wlio 
was  casually  absent,  no  notico  having  been  given  that  it  would  bo 
taken  as  an  undefended  cjuiso,  tho  Court  set  aside  the  verdict  and 
granted  a  now  trial,  tlio  costs  to  abide  tho  event  (/«).  But  where  a 
cause  in  tho  written  list  for  tho  day  was  tried  out  of  its  order  as  an 
undefended  cause,  in  tho  absence  of  tho  defendant's  solicitor,  tho 
Court  granted  a  new  trial  only  upon  pajTuent  of  costs  and  an 
affidavit  of  merits  (i). 

Default  or  Misconduct  of  the  Opposite-  Party.1—Ii  the  party  for 
whom  a,  verdict  is  afterwards  given,  deliver  to  tho  jury  after  they 
have  left  the  bar,  evidence  which  has  not  been  shown  to  the  Court 
a  now  trial  will  bo  granted  (/,-).  So,  If  ho  have  laboured  the  iury' 
or  used_  improper  influence  with  them,  to  induce  them  to  give  a 
verdict  in  hia  favour,  a  now  trial  will  bo  granted.  Where  handbills 
rottecting  on  tho  plaintiff's  character  were  distributed  in  Court 
and  shown  to  tho  jury  on  the  day  of  trial,  a  verdict  against  hiiii 
was  set  aside,  and  a  new  trial  granted,  although  tho  defendant  by 


!i" 


(d)  See  Coo/i  v.  Bcardsall,  29  L.-T., 
Ex.  35,  where  the  dofondaut  intended 
to  conduct  his  cause  in  person ,  and 
there  were  two  Courts  sitting. 

(t)  See  Anon.,  2  Salk.  G45:  Third 

V.   Ooodier,    1   Pr.  Kep.    717,  Ex.: 

lilnnd  V.   IFarren,  7  A.   &  E.   13: 

Watsnn  v.  lleevc,  5  Bing.  N.  C.  112  ; 

7  Dowl.  127 :  Urcnch  v.  Casterton,  7 

Bing.  224;  4  M.  &  P.  867:  Masters 

V.    Barnwdl,    Id.    n. :    Gtcilt    v. 

Craivhy,  8  Bing.  144;  1  M    &  So. 

229 :  li.  V.  liichardson,  8  Dowl.  511 : 

Nash  V.  Sivinburn,  4  Sc.  N.  R.  32G ; 

3  M.  &  G.  630 ;  1  Dowl.,  N.  S.  190, 

where    tho    defendant's    solicitor's 

clerk  misread  the  notice  of  trial: 

Curtis  V.  Marsh,  28  L.  J.,  Ex.  36, 

where  the  clocks  differed :  Towiileii 

V.  Jones,  29  L.  J.,  C.  P.  299,  where 

the  plamtiff  was,  in  consequence  of 

the   ahseiioo    of   his  solicitor,  non- 

tiwii^A,  and  ;i  new  trial  wus  granted 

on  the  solicitor  undertaking  to  pay 

the  costs  of  the  day. 


(/)  Ayling  v.  Goldimnj,  1  C.  D, 
63o. 

{g)  Do  lionfffiii/v.  Teak,  S  Taunt 
484 :  Greatwoody.  Sims,  2  Cliit.  Kep. 
269 :  Townleij  v.  Jones,  8  C.  B.,  N.  S. 
289.    But  see  Moody  v.  Diek,  2  B  & 

B.  395;  5  Moore,  164:  Walsfm  v 
Itecve,  5  Bing.  N.  C.  112.  In  gcueral 
a  solicitor  cannot  be  ordered  to  i);iy 
costs  unless  ho  is  a  party  to  tho  api)h. 
cation. 

(/()  Aust  V.  Fenwich,  2  Dowl.  216 : 
Dorriersy.  Howell,  1  Sc.  508;  6Biu2. 
N.  C.  245 ;  8  Dowl.  277. 

(0  Fourdrinicr  v.  Bradbury,  3  B. 
&  Ad.  328  :  Cottam  v.  Hanks,  1  B.  C. 
Rep.  302:  Banks  v.  Newton,  4  D.  & 
L.  632.  See  Sprigger  v.  Itiitlierford, 
2  Dowl.  429:  Blackhurst  v.  Biilmer, 
5  B.  &  A.  907;  ID.  &R.  553:  Be 
Medina  v.  Sharpnell,  12  L.  J.,  N.  S., 

C.  P.  37.^  See,  as  to  tho  affidavit  of 
merits,  xXaih  v.  Swinburn,  supra, 
n.M. 

(A)  Ante,  p.  651. 


r.  Goldinny,  1  C.  B. 


In  what  Cases  (jranteih 
his  afRdavIt,  donica  all  knowledge  of  tlio  handbilln  "1      'n.-f  v,,.    i 

thereby  obtained  a  verdict  the  fV.,  /  ,.  +  i  ^°  "^-'fendant 
Where  a  plaintiff  was  n  n  uited  hi  .o  LScW  o  "7  ^\^^\^' 
defendant;,  counsel  at  the  trial  t^.^iult'SS  o^^S  Ki° 
dence  which  had  been  agreed  to  bo  adinittod  by  the  Sen  1  int'« 
sohcitors  agent  the  Court  granted  a  new  trial,  wUh  costs  to  bo 
paid  by_  the  defendant  (o),  And  where  a  cai  so,  maXcl  ",  J 
spec  al  jury  cause,  was  tried  by  a  common  iurv  in  fhn  ,Ln 
of  tho  defendant's  solicitor  (without  any  def  lu  t  imnn  fi.  "''? 
of  the  plaintiff's  solicitor)  ^he  C..u.rset^3e  tC  tSd  S 
verdict  and  granted  a  new  trial  with  costs,  to  be  paid  by  tho 
plaintiff  (;,).  When  an  action  s  entered  as  undefended,  and  notice 
IS  given  to  the  plaintiff's  solicitor  that  it  is  defended  t  a  }w! 
duty  to  intbrm  tho  Court  of  this,  and  a  new  trial  wiU  be  oJdei^d  ? 
ho  does  not,  and  tho  case  is  taken  as  undefended  (7) 

As  to  granting  a  new  trial  whero  no  notice  of  trial  or  an  in- 
sufhciont  one  has  been  given,  see  ante,  p.  581. 

Default  or  Misconduct  of  Witnesses. ^l-K  now  trial  has  been 
granted  on  account  of  tho  non-attendance  of  a  material  witness^ 
and  tho  Court  m  one  ct.se  granted  it  without  costs,  where  a 
material  witness  tor  the  defendant  was  kept  out  of  tho  way  by  the 
coutnvance  of  tho  plaintiff,  to  prevent  him  from  being  served  with 
asubpoc.na;  but  in  a  later  case,  whero  a  witness  for  the  plaintiff 
was  kept  out  of  tho  way  by  tho  contrivance  of  tho  defendant,  tho 
Court  refused  a  now  trial,  observing  that  tho  plaintiff  ought  to 
have  apphed  for  a  postponement  of  the  trial,  or  withdrawn  tho 
record  r).  And  tho  general  rule  is,  that  a  now  trial  will  not  bo 
pnted  on  tho  ground  that  evidence  has  not  been  given  that  mi.-'ht 
have  been  given  at  tho  trial  (s),  and  the  Court  will  not,  on  motion 
for  a  now  trial,  hear  an  athdavit  of  any  facts  which  mijiht  havo 
been  brought  forward  at  Nisi  rrius(i).  Tho  plaintiff  ought,  if 
unprepared  with  his  ovideuco,  either  to  make  application  to  put  off 
tho  trial  before  tho  jury  are  sworn,  or  to  withdi-aw  tho  record,  and 
not  to  take  the  chance  of  a  verdict  {u). 
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Cii.  LXVIII. 


Misleading  or 
talviiif^  hy 

SUI'lH-iNO  tlio 

opiiosito  ijarty. 


I 


(0  Cosfcr  V.  Merest,  3  B.  &  B.  272  ; 
7  Mooro,  87.  And  see  ISpcncer  v.  Dc 
Willott,  3  Smith,  321. 

{m)  Snell  v.  TimbrcU,  1  Str.  G43. 

00  MS.,  E.  1814.  SunAndermH 
V.  dcorije,  1  Burr.  352  :  Edie  v.  East 
India  Co.,  1  W.  Bl.  298  :  llewktt  v. 
Crwhlcy,  5  Taunt.  277 :  Lcrimiie  v. 
MmUii,  11  Jur.  108,  B.  C.  Ami  soo 
LoHc)  V.  Bilke,  1  Sc.  N.  R.  17C,  whore 
the  effect  of  a  judgment  produced  iu 
evidence  wns  niisropreseuted. 

(0)  Boo  d.  Tiudal  v.  Itoc,  2  Dowl. 
420. 

(/))  Uague  v.  Mali,  6  Sc.  N.  K. 
7O0. 

(j)  Wolff  V.  Goldring,  44  L.  J., 

;j 


Wliore  no 
notice  of  trial 
given. 

Default  or 
misconduct  of 
witnesses. 

Non-attend- 
uuco  of. 


<'      •i  i 

1    i: 


C.  P.214;  32L.T.  IGl. 

(/•)  Tiirqmnd  v.  JJuwsoii,  1  C.  M. 
&  11.  70!).  And  see  Edwards  v. 
Difjiium,  2  Dowl.  C42 :  I'ackham  v. 
Newman,  3  Id.  1C5:  limning  v. 
Samuel,  2  Dcwl.  70G ;  3  M.  &  Sc. 
818.  As  to  withdrawing  tlie  record, 
see  ante,  p.  624. 

(.*)  Cooko  V.  Bernj,  1  Wils.  98. 
And  see  1  C.  M.  &  II.  710,  n. :  Mac- 
beath  v.  Ellis,  4  Biug.  678. 

(t)  Hope  V.  Atkins.  1  I'nco,  143. 

(«)  Harrison  v.  Harrison,  9  Price, 
89:  EdwardH  v.  niqnun.,  2  Dowl! 
642 :  Elmslie  v.  Wildmaii,  8  Taunt. 
230;  2  Mooro,  179.  See  Iloare  v. 
Silverlock,  19  L.  J.,  C.  P.  215. 
It  2 


:)r- 


eit 
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Paet IX. 

Perjury  of 
witness. 


Mistake  of 
witness. 


Party  taken 
by  surprise. 


New  Trial. 

-  +-i,^Al^°^''-  ^-^'^  gi'anted  a  new  trial  wliero  it  appeared  clearlv 
that  the  plaintift  8  case  was  a  mere  fiction  supported  byperiurv 
which  the  defendaiit  could  not,  at  the  time  of  tlie  trial,  be  prepared  o 
answer  (.r)     Ihe  Court,  however,  will  not  in  general  be  satisfied  with 
the  mere  affidavit  of  the  party  making  the  appUcation,  contradicting 
thewitnesses  on  the  other  sido(2/);  the  witnesses  must  in  general 
bo  indicted  and  convicted  (z),  or  some  other  satisfactory  proof  of 
the  perjury  must  be  oifered  to  the  Court.    Even  where  the  wit 
nosses  were  indictod,  we  have  seen  that  the  Court  refused  to  stay 
execution  until  tlio  indictmoHt  should  bo  tried  («).     It  is  no  eround 
tor  a  new  trial,  that  a  witness  who  described  himself  as  a  Christian 
and  by  a  wrong  name  and  was  sworn  on  the  New  Testament,  was 
really  a  Jew  unless  objected  to  at  the  trial,  for  he  may  bo  indicted 
for  perjury  (6).  •'    "  "^^^'-'-ii 

Where  a  witness  made  a  mistake  in  his  evidence,  by  reason  of 
which  a  verdict  was  given  against  the  party  who  called  him,  the 
?W  r  fl"^  a  new  trial,  although  the  mistake  was  explained  to 
them  by  the  affidavit  of  the  witness  himself  (c);  but  in  a  more 
recent  case,  under  similar  circumstances,  the  Court  of  Common 
Pleas  granted  a  new  trial  (d).  Where  a  defendant  insisted  that  lio 
was  surprised  by  a  mis-statement  made  by  one  of  the  nhintifi'a 
witnesses  the  Court  refused  a  now  trial,  the  mis-statement  havin  ' 
tho^sSTefe r  '^''^^*^'"       ^  "1"^^*^°^  t^at  ^-as  collateral  and  beside 

Party  taken  ly  ^"prise.^-In  some  cases,  where  a  party  is 
taken  by  surprise  at  the  trial  the  Court  will  grant  a  now  t)''al  (/ 
ti^'InJ  T  ^^^^Sra^t  f*;i^y  a  fraudulent  trick  upon  the  part  of 
the  defendant,  the  plaintiff's  counsel  was  taken  b/ surprise,  and 
the  defendant  thereby  obtained  a  verdict  (g).  But  the  Court  never 
grant  a  new  trial  upon  the  ground  of  surprise,  unless  satisfied  that 
the  verdict  was  substantially  wrong  (^).  And  they  refused  o 
grant  it  whore,  by  reason  of  the  defendants  having  ^insufficient  v 
disclosed  their  case  to  their  solicitors,  the  latter  were  taken  bv 
surprise,  and  unprepared  to  prove  a  certain  document  at  the  trial 
and  a  verdict  was  given  for  the  plaintiff  (i).    So,  a  party  nonsuited 

Z^i^Tr^'''^'''^  -^  "^  d°«»^e^t  from  a  public  office,  is  not 
entitled  to  a  new  trial  on  the  ground  of  surprise,  where  ho  has 
served  a  clerk  m  the  office  with  a  mbj^^^na  duces  tecum  to  produce 


(x)  Fabrilius  v.  Cock,  3  Burr.  1771. 
If  the  plaintiff  has  sworn  falsely  on 
a  matter  not  material  to  the  merits 
of  the  cause  a  new  trial  will  not  be 
granted.  IIoHtiuman  v.  Lewis,  23  L. 
J.,  Ex.  204. 

{y)  Feize  v.  Parkinson,  4  Taunt. 
640.  See  Alilen  v.  Howell,  1  N.  & 
M.  191 :  Spragno  v.  Mitchell,  2  Chit. 
271.  But  see  Lister  v.  Mundell,  1 13. 
&  P.  427. 

(j)  BcerfieU  v.  Pctrie,  2  Tidd, 
938  :  ^eeley  v.  Ma;ihew,  4  Bing.  661 : 
Hampshire  y,  Harris,  3  Jur.  980. 
C.  P.  ' 

(i)  Ante,  p.  377:  Warwick  v. 
linuv,  4  M.  &  S.  140.    See  T/iiirtcll 


^.^Beatmont,  1  Bing.  339;  8 Moore, 

(b)  Sells  V.  Hoare,  3  B.  &  B.  232 

(c)  Huish  V.  Sheldon,  Say.  27. 

(d)  Jiichardson  v.  Fisher,  7  i,loote. 
540  ;  1  Bing.  145. 

7i?\M:T&f"'^'''''°-^-^- 

„(/)  See  Todd  v.  Fmb//,  2  Dowl., 
N.  S.  570:  jDelle  v.  Thompson,  2 
omt.  194 :  Harrison  v.  Harrison,  9 
Pnce,  89  :  Long  v.  mike,  I  Sc.  N.  E. 
176. 


(ff)  Aulc,  p.  739. 

(h)  t: 


T,  'n.;J'""''"^  ^-  f>tallwood,  6  Sc.  N. 
\s  'J  ^-  *  ^-  2*.  per  C'oltman,  J. 
(0  Jharpc  V.  Stallwood,  supra. 


Bing.  339;  8  Moore, 
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Fresh  evi- 
dence, &c. 


In  luhat  Cases  rjrauM. 

the  document,  but  has  omitted  to  apply  to  the  lioad  of  tho  offlnr^  fnr 
pei-mission  for  its  production  (/.).  'iLl  whorrat  he  trial  thJ 
defendant  produced  a  deed  which  ho  had  ha.l  notice  to  produco 
fT«  .^'rS"'"^  ''''  attesting  ^^-itncss  to  it  who  was  nof  caned' 
the  plaintiff  was  nonsuited:  it  was  hold,  that  tho  pla°ntiff  was 
not  entitled  to  a  new  trial,  on  tho  ground  of  surnriso  tWl,  i^f 
was  not  awaro.  before  the  trial,  ^hat  there  ?as  an  a  ?stin^ 
witness;  It  not  appearing  that  he  had  made  any  inqufrv  upon  thi 
subject  (0.  The  apphcation  should  bo  supporte<f  by  affidavits 
showing  clearly  tho  grounds  of  surprise  {m).  ^  ainuavita 

Fresh  Evidence,  &c.]-K  new  trial  will  seldom  be  granted  where 
a  verdict  has  been  given  against  a  party,  or  a  plaintiff  has  been 
nonsui  Gd,  for  want  of  evidence  which  might  haVe  been  produced 

1?^  *i:"il'  ^^'•7"'  '*  ^"^^"l  ^""^  *o  intrSduco  perjury- («)  oven 
although  the  evidence  was  briefed,  and  his  counsel  thought  fit  not 
to  produce  it  o);  unless  tho  verdict  is  manifestly  against  the  ius- 

*Z.Tt?  T1^  \^^'  r''°i^l-  V-  ^«^  ovidellco^o  discovS 
after  the  trial._  such  as  to  satisfy  tho  Court  that,  if  tho  party  had 
had  it  at  the  trial,  he  must  have  had  a  verdict,  the  Court  will  irant 
a  new  trial  upon  payment  of  costs,  in  order  to  do  justice  between 
the  parties  (7);  but  it  must  be  shown  that  there  is  a  reasonable 
probability  of  a  different  verdict  (r).  reasonaoie 

A  cause  having  been  stopped  while  a  witness  was  under  exami- 
nation, and  the  plaintiff  nonsuited,  upon  a  statement  by  his  counsel 
of  the  facts  he  was  prepared  to  prove,  the  Court  granted  anew 
trial  on  payment  of  costs,  upon  an  affidavit  that  tho  witnesses 
could  have  proved  a  moro  complete  case  than  that  presented  bv  the 
counsel  (a).  ^  J      " 

The  Court  will  not  as  a  general  rule  grant  anew  trial,  to  let 
the  party  set  up  a  defence  of  which  he  was  aware  at  the  first 
trial  [t).  . 

Where  one  of  several  Issues,  d-c.  wrongly  decided.']— Bj  R  of  S  C 
Ord.  XXXIX.  r.  7,  "  A  new  trial  may  bo  ordered  on  any" question! 
•.?:  .!®^.,''®,-*^^°  grounds  for  the  new  trial,  without  interfering 
with  the  finding  or  decision  upon  any  other  question."   See  cdso  r  6 
aide,  p.  730.  ' 

Irregularity  or  Error  m  Proceedings  or  Pleadings,  &c.-\— In  eomo  Irregularity  in 
cases,  where  the  Nisi  Prius  record  (that  is  to  say,  tho  copy  of  proceedings. 


Examination 
of  witness 
stopped. 


Where  defen- 
dant aware  of 
defence  at  first 
trial. 

Where  one  of 
several  ques- 
tions wrongly 
decided. 


(i)  Austin  V.  Evans,  4  M.  &  G. 
430  ;  2  Dowl.  408. 

(0  lienrden  v.  Minter,  2  M.  &  G. 
201;  9  Sc.  N.  R.  237.  See  now 
C.  L.  P.  Act,  1854,  s.  26. 

(w)  Bow  V.  Dickinson,  W.  N.  1881, 

(«)  Cooke  V.  Jicn-!/,  1  Wils.  98: 
Sniff  V.  Alberton,  3  Salk.  361.  See 
Wits  V.  Polefiampton,  2  Salk.  647. 

(0)  Sjmnff  V.  Jloaa.  2  W.  Bl.  802  : 
IIollv.  :Stothard,  2' Chit.  267. 

(p)  Martyn  v.  I'odger,  5  Burr. 
2631.    See  Shedden  v.  Att.-Gen.,  1 


L.  E.,  H.  L.  (Sc.)  470,  545. 

(?)  Broodhcad  v.  MarnhaU,  2  W. 
Bl.  955:  Weak  v.  Callowai/,  7  Price, 
677 :  T/iurtell  v.  Hctnimoiif,  1  Biug. 
339 :  Lickcmon  v.  Blake.  7  Bro  P 

.  Iti. 

Cr)  A>idersony.Titmfis,3(yL.T.7U. 

(s)  I'jiger  v.  Knapp,  6  Sc.  N.  E. 
707 ;  1  D.  &  L.  73. 

(0  Vernon  v.  llankcy,  2  T.  R.  113, 
Seo  Burton  v.  Mardin,  1  T.  R.  St  • 
Bitchie  v.  Bows  field,  7' Taunt.  '309; 
Bickering  v.  Dawson,  4  Taunt.  779 : 
Bodington  v.  Harris,  1  Bing.  187. 


:   I  ■   ■     R   1 

■Ifl 


■1    .■  i 
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Paot  IX. 


W^^'-m:^: 


Error  in 
pleadings. 


'^  •\is- 


^^4.^^ 


Defect  in 
special  case. 


Where  the 
action  or  de- 
fence is 
trifling  or 
vexatious. 


Netv  Trial. 

_  the  pleadings  left  with  the  offlcor  when  the  cause  ia  entered  for 
trial)  vanes  m  a  material  particular  from  the  pleadings,  the  Court 
might  grant  a  new  trial.  In  several  cases  for  trifliiin-  variances 
the  Court  have  refused  it  («).  Whore  a  AVelsh  cause  was  tried  in 
Monmouthshire  instead  of  Hereford,  the  Court  refused  to  set  a'^ido 
the  verdict  on  that  account,  as  the  notice  for  trial  was  for  Mon- 
mouthshire, and  the  defendant  did  not  object  to  it;  besides  whicli 
the  objection  appeared  upon  the  record,  and,  therefore,  if  well 
tounded,  the  party  had  another  remedy  {x).  As  to  the  other  cases 
m  which,  for  errors  in  different  proceedings,  the  Court  will  grant  a 
new  trial  see  the  diiforcnt  titles  throughout  this  work.  Whore  an 
interpleader^  issue,  which  had  been  directed  to  bo  tried  before  a 
Judge  and  jury,  was  tried  before  a  Judge  alone,  a  new  trial  was 
ordered  (y). 

In  some  cases,  whero  a  party  has  failed  by  reason  of  a  defect  in 
the  pleadings,  a  new  trial  will  be  granted,  and  an  amendment  in 
the  pleadings  allowed  (2).  In  one  case,  the  Court  granted  the  de- 
lendant  a  new  trial,  and  allowed  him,  upon  terms,  to  amend  a  pica 
ot  a  nght  of  way,  by  stating  the  right  according  to  the  finding  of  tlio 
jury,  or  in  su^h  other  manner  as  ho  might  be  advised  («).  And  whoro 
there  was  no  definite  issue,  and  a  verdict  had  been  found  for  tlio 
plaintiff  the  Court  granted  a  new  trial,  with  liberty  for  both 
parties  to  amend  (/,)  And  where,  by  mistake,  the  damages  had 
been  laid  at  lOj  and  tb^  jury  at  tho  trial  had  found  for  the  plain- 
tiff damages  loO/.  the  Court  granted  a  new  trial  on  payment  of 
costs,  with  liberty  to  tho  plaintiff  to  amend  (c).  Enforo  the  Judi- 
cature  Acts,  an  error  which  might  bo  taken  advantage  of  on  motion 
ifr^'^r/i  J'^'^e:ment  or  by  taking  proceedings  in  error,  was  not  a 
ground  for  a  new  trial  (d). 

As  to  granting  a  new  trial  when  a  verdict  is  taken  subiect  to  tlie 
opinion  of  the  Court  on  a  special  case,  whicli  turns  out  to  bo  so 
deiectively  stated  that  the  Court  cannot  give  j'udgmont  upon  it  &c 
see  ante,  p.  6G0,  '      "' 

^TThere  the  Action  or  Defence  is  Trifling  or  Vexatious.!— Tho  Court 
will  not,  m  general,  grant  a  new  trial,  whore  tho  value  of  tho 
matter  in  dispute,  or  the  amount  of  damages  to  which  the  pluintiif 
would  bo  fairly  entitled,  is  too  inconsiderable  to  merit  a  .o.-ond 
examination  (e).    Tho  value  or  amount  must,  in  general,  bo  •'()/ 


(?0  Mather  v.  lirinher,  2  Wila. 
243 :  J)oe  d.  Cottcri/l  v.  IFi/Me,  2  B. 
&  A.  472 :  Jones  v.  Tatham\  8  Taunt. 
634  :  ISuker  v.  Xeal,  17  L.  J.,  Ex.  56. 
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Cx\  Ambrose  v.  Rccs,  11  East,  370. 
(y)  Ilamlyn  v.  Battdey,  6  Q.  B.  D. 

(r)  See  Ilnlhead  v.  Abrahams,  3 
Taunt.  81 :   IVilliams  v.  Prult,  0  B. 

6  A.  896,  S.  P.  :  Broivn  v.  Knill,  4 
N.  i  M.  348 :  Kirby  v.  Simpson,  3 
Dowl.  791 :  Taverner  v.  Zittle,  5 
Bing.  N.  C.  678:  Hart  v.  Crouhi/, 
12  A.  &  E.  378:  Edwards  v.  Broxfnn\ 
2C.  &J.  18. 

(«)  Higham  v.  Jtabctt,  7  So.  827; 

7  Dowl.  653. 


(«)  fijwny  V.  IVriqht,  2  Dowl 
S.  545 ;  12  L.  J.,  N.  s.,  Ex. 
llKHt  V.  Cox,  2  Ex.  GOG. 

(r)  Ti'bhs  V.  llnrron,  5  So.  N.  R. 
837:  Tomhiison  v.  JUachiiiit/i,  '  t! 
K.  132.  The  Court  might  now  .illow 
an  amendment  without  granting  a 
now  trial,  see  post,  p.  750. 

{(1)  Lane  v.  Crockett,  7  Trice,  50fi. 

{!•)  Marsh  v.  Bomr,  2  W.  Bl.  851: 
Macrow  v.  Hull,  1  Burr.  11 :  Bm-ton 
V.  'hom/mn,  2  Id.  G04 :  liobirh  v. 
Aarr,  1  Tai  ut.  495.  And  sec  Ver- 
non r.  Ha„h;/,  2  T.  T,.  113:  //Ws 
I-  Pope,  1  Bing.  N.  C.  4C7 :  1  ,So. 
636 :  Matne  v.  l)avcy,  2  H.  &  W.  30. 


ho  causo  is  entered  for 
ho  pleadings,  the  Court 
)  for  triiling  variances, 
'clsh  canso  was  tried  iu 
3urt  refused  to  set  asiJo 
For  trial  was  for  Mon- 
ict  to  it ;  besides  which, 
and,  therefore,  if  well 
As  to  the  other  cases 
,  tho  Court  will  grant  a 
;  this  work.  Where  an 
d  to  bo  tried  before  a 
alono,  a  new  trial  was 

by  reason  of  a  defect  in 
,  and  an  amendment  in 
Court  granted  tho  dc- 
terms,  to  amend  a  jilca 
ing  to  tho  finding  of  tJio 
advised  (a).  And  whoro 
id  been  found  for  tlio 
with  liberty  for  both 
ako,  tho  damages  had 
ad  found  for  tho  plain- 
w  trial  on  payment  of 
(c).  Boforo  tho  Judi- 
vdvantago  of  on  motiun 
ngs  in  error,  was  not  a 

is  taken  subject  to  the 
^cli  turns  out  to  bo  so 
jtidgmcnt  upon  it,  &c., 

Vexatious,']— Tho  Conrt 
hero  tho  value  of  the 
to  which  tho  plaintilf 
ible  to  merit  a  tJcjcmd 
Lst,  in  general,  be  20/., 


7  V.  Trrif/hf,  2  Dowl.,  X. 
L.  J.,  N.  S.,  Ex.  114: 
.(-,  2  Ex.  GOG. 
!  V.  liorroii,  5  Sc.  N,  R. 
■H.10H  V.  lllticksniitli,  7  T. 
lie  Court  might  now  :iIlo\v 
[lent  without  granting  a 
ice  post,  p.  7,50. 
V.  Crockett,  7  Pncc,  ."ifiR. 
/i  v.Jloirn;  2  W.  lil.  8.51: 
Jlidt,  1  Burr.  11:  JI>nio)i, 
')i,  2  Id.  GG4:  Jio//iii.i  v. 
ivut.  495.  And  seo  J'er. 
k'y,  2  T.  R.  11,3:  7/W5 
Bing.  N.  C.  4C7;  I  Sc. 
•■  V.  J)avcy,  2  H.  &  W.  30. 


In  what  Cases  granted,  743 

to  induce  the  Court  to  interfere  (/);  unless  the  verdict  involve    Cn.  LXVIII, 

some  particular  right  {y),  or  some  question  of  personal  character,  

independent  of  the  damages  (/;),  and  this  whether  tho  verdict  bo  for 
plaintiff  or  defendant  (t).  This  rule  applies  to  actions  of  trover  (/), 
to  cases  of  surprise  [j],  and  though  other  actions  depend  upon  tho 
result  of  tho  verdict  (k).  But,  it  seems,  it  does  not  apply  if  tho 
verdict  was  obtained  by  tho  fraud  of  the  party  obtaining  "it  (?),  or 
where  there  has  been  a  misdirection  {m).  It  does  not  apply  in 
replevin  {n).  Whero  the  verdict  was  for  a  sum  not  exceeding  201., 
a  now  trial  was  granted,  the  Judge  expressing  himself  dissatisfied 
with  the  verdict,  and  there  being  an  uncontradicted  affidavit,  that, 
before  tho  defendant's  case  had  been  heard,  ono  of  the  jurymen 
had  said,  "  The  parson  [meaning  the  defendant]  will  get  served 
out"(o). 

If  the  defendant  succeed  in  a  hard  or  vexatious  action,  tho 
Court  will,  in  general,  refuse  a  new  trial  (/1),  unless,  perhaps,  where 
the  verdict  is  contrary  to  tho  direction  of  tho  Judge  (</). 

On  the  other  hand,  if  the  jury  find  against  the  defendant,  tho  Defence  not 
Court  will  not,  in  general,  grant  a  new  trial,  even  on  payment  of  on  tho  merits. 
costs  ()•),  to  let  in  a  defence  not  on  the  merits  (s). 

Ill  Penal  Actions.'] — In  penal  actions,  if  there  be  a  verdict  for  tho  In  penal 
plaintiff,  the  Court  will  grant  a  new  trial  in  the  like  cases  as  in  actions. 
other  actions;  but  if  the  jury  have  found  a  verdict  for  tho  defen- 
dant, a  new  trial  is  never  granted  (i),  unless  for  a  mistake  of 
law  {u),  or  misdirection  of  the  Judge  (,«).     But  it  is  otherwise  in 


(f)  Joyce  V.  Jfetropolitan  Board 
of  'fVorks,  44  L.  T.  811  :  Sowcll  v. 
Champion,  2  N.  &  T.  627 ;  G  Ad.  & 
E.  407.  See  Arthur  v.  Barton,  0 
M.  &  W.  144  :  Unwkins  v.  Aider,  18 
C.  B.  640. 

(a)  Edqson  v.  Cardwell,  L.  E., 
8  C.  P.  647. 


1  Y.   &  J.  402:  Bevan  v.  Jones,  2 
Y.  &  J.  264. 

(i)  Young  v.  Harris,  2  C.  &  J.  14 ; 
Tidd.  9th  ed.  913 :  Watts  v.  Jiidd,  6 
Sc.  N.  R.  630;  6  M.  &  G.  598;  and 
per  Erskine,  J.,  "Whore  the  verdict 
IS  found  for  tho  plaintiff,  that  of 
course  ascertains  the  limit ;  when  the 
verdict  is  for  the  defendant,  tho  limit 
necessarily  is  tho  utmost  tho  plaintiff 
could  have  recovered." 

0)  Banson  v.  Bisbiiry,  4  P.  &  D. 
441 ;  12  A.  &  E.  631  ;  9  Dowl.  199 : 
Watts  v.  aheriff  of  Herts,  5  Jur.,  Q. 
B.  1009. 

(k)  Leese  v.  Sylvester,  12  L.  J., 
N.  S.,  C.  P.  2,50. 

(I)  Banson  v.  Disbury,  supra. 

(nC)  Haine  v.  Davcu,  4   A.  &  E. 

mi:' Anon.  v.  I'hiltips',  I  0.  k  M.  26: 

Twiyg  v.  Potts,  1  C.  M.  &  E.  93 : 

Mendall   v.    Hay  ward,   7  Sc.    407: 


Adams  v.  Midland  R,  Co.,  31  L.  J., 
Ex.  35. 

(n)  Edgson  v.  GardwcU,  L.  R.,  8 
C.  P.  047.    • 

(0)  Allnm  V.  BouUhce,  23  L.  J., 
Ex.  208,  Martin,  B.,  diss. 

{p)  Macrow  v.  Hull,  1  Burr.  11 : 
Foiprasc  V.  Johns,  2  N.  &  M.  370  : 
Johnson  v.  I'ipcr,  Id.  672. 

(7)  See  Farrant  v.  Olmius,  3  B.  & 
A.  692 :  Edinondson  v.  MachcU,  2  T. 
E.  4 :  Wilkinson  v.  Fai/n,  4  T.  R. 
468  :  Cn.v  V.  Kitchen,  1  B.  &  P.  338. 
(r)  Shaw  V.  Hiiilop,  4  U.  &  E.  241. 
(.s)  Gist  V.  Mamn,  1  T.  R.  84: 
Tiillidr/o  V.  Wadi;  3  Wils.  18. 

(t)  'Brook  V.  Middleton,  10  East, 
268:  MatthisoH  v.  Allanson,  2  Str. 
1238 :  Jcrvois  v.  Ha/l,  1  Wils.  17 : 

Eourncrcau  v.  ,  3  Wils.  59: 

Jiawston  V.  Ettcridt/e,  2  Chit.  273. 
See  ito  V.  Sutton,  "5  B.  &  Ad.  52: 
Hall  V.  Green,  9  Ex.  247;  23  L.  J., 
M.  C.  15:  Goagh  v.  Hardman,  6 
Jur.,  N.  S.  402. 

{a)  Oregon/  v.  Tuffs,  2  Dowl.  711 ; 
1  C.  M.  &'E.  310:  Att.-Gen.  v. 
Rogers,  11  M.  &  W.  670 ;  2  Dowl., 
N.  S.  1037;  12  L.  J.,  N.  S.,  Ex. 
395. 

(.c)  Wilson  V.  Rastall,  4  T.  R.  753 : 
Calcraft  v.  Gibbs,  6  T.  R.  19 :  Att,- 
Gen .  V.  Rogers,  supra. 
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Pam  IX. 


In  criminal 
matter. 


In  ejectment. 


In  replevin. 


After  inquiry 
before  sheriff. 


New  Trial, 

penal  actions  by  parties  aggrieved  [y),  in  which  case  tho  rule  is  the 
same  as  in  other  actions. 

In  Criminal  Mattera.l—A.  now  trial  will  not  be  granted  after  an 
acquittal  m  a  criminal  or  quasi-criminal  proceeding,  e.  g,  an  indict- 
ment for  obstructing  a  highway  {z). 

In  Ejectment.']— In  ejectment,  where  the  verdict  is  for  the  defen- 
dant, tho  Court  will  seldom  grant  a  new  trial,  because  tho  plaintifl 
may,  if  ho  will,  bring  a  new  action ;  but  it  is  otherwise  if  tho  verdict 
be  found  for  tho  plaintiff,  and  tho  circumstances  of  tho  case  in  other 
respects  warrant  them  in  granting  it  (a). 

« 

..^^J^^P^^^''^-!—'^^  replevin,  whero  the  verdict  is  for  the  plaintiff 
the  Court  will  bo  more  cautious  in  granting  a  now  trial  than  in 
other  actions,  and  will  not  grant  it  unless  upon  very  clear  grounds  • 
for  tho  landlord  has  other  i-Gmedics  for  his  rent,  and  a  now  trial 
would  renew  tho  liability  of  tho  sureties,  and  the  plaintiff's  risk  of 
paying  double  costs  (6). 

_  AJ^er  Inquiry  before  the  Sheriff.]— Tha  execution  of  a  writ  of 
mquuy  may  bo  set  aside,  and  a  new  writ  awarded,  for  the  same 
causes  as  a  verdict.    As  to  this,  see  post,  Vol.  2,  Ch,  CXV. 


After  issue.  After  Trial  of  Issue.]— Ab  to  this,  see  post,  Vol  2,  Ch.  CXVIIL 


After  a  pre- 
vious new 
trial. 


After  a  previous  New  Trial]— li  the  jury  at  the  second  trial  find 
for  the  party  against  whom  tho  former  verdict  was  given,  the  Court 
if  the  case  be  doubtful,  or  tho  second  verdict  do  not  accord  with 
the  justice  of  tho  case,  may  1^    induced,  under  circumstances  to 
grant  a  third  trial  (c).     It  is  in  i  lie  disci  Jtion  of  the  Court,  however 
to  do  so  or  not;  for  the  losing  party  in  such  a  case  is  not  entitled 
to  it  by  any  rule  or  practito  of  the  Court  {d);   and  thoy  have 
accordingly  refused  it  whore  the  second  verdict  was  satisfactorv  ((/ ) 
It  is  also  in  the  discretion  of  tho  Court  to  grant  a  third  triarat'ter 
two  concurring  verdicts  (e).     But  this  is  seldom  done  (/),  and  tho 
Court  have  refused  to  grant  it,  after  a  new  trial  for  excessive 
damages,  and  the  same  damages  given  by  the  second  verdict  [g). 


■-•11 


(y)  Lord  Selsca  v.  Powell,  6  Taunt 
297. 

(z)  Meg.  v.  Duncan,! Q. B. D.  198; 
60  L.  J.,  M.  C.  95. 

(a)  Goodiitle  H.  Alexander  v.  Clay- 
ton, 4  Burr.  2224  :  Wright  d.  Chjmer 
V.  Littler  2  Id.  1244 ;  1  W.  Bl.  348. 
See  Smith  d.  Dormer  v.  Parkhurst,  2 
Str.  1105:  Cooling  v.  Appleby,  4  P. 
&  D.  538 ;  9  Dowl.  556  :  Doe  d.  Cazenn 
v.  Cozens,  1  Q.  B.426:  Doe  d.  Gilbert 
V.  Ross,  7  M.  &  W.  102. 

(A)  Parry  v.  Duncan,  7  Bing.  243 ; 
5  M.  &  P.  19 :  cp.  Edgson  v.  Card- 
well,  L.  R.,  8  C.  P.  647.  See  post, 
Vol.  2,  Ch.  CVII. 


M  S.  East.  P.  Co.  V.  Smitherman, 
H.  L.,  47.^  "  """' 


U.V.  773. 


(d)  Parker  v.  Ansell,  2  W.  Bl.  063. 

(e)  Goodwin  v.    Gibbons,   4  Burr. 


Gibson  v.  Muskett,  3  Sc.  N.  IJ." 


2101; 
427. 

(./")  Sec  Davics  -v.  Roper,  2  Jur., 
N.  S.  lf)7,  Exch.,  where  see  a  note  by 
the  editor  as  to  tho  right  of  the  Court 
to  grant  a  third  trial  ou  the  ground 
that  tho  verdict  is  against  evidence  : 
iuster  V.  Steele,  3  Bing.  N.  C.  892 ; 
iswinnerton  v.  Marquin  of  Stnffurd. 
3  Taunt.  232:  Lee  v.  Shore,  2D.  & 
E.  198 :  I  B.  &  C.  94. 

(g)  Clerk  v.  Udall,  2  Salk.  649: 
Chambers  v.  Robinson,  2  Str.  692. 


case  tho  rule  is  the 


2,  Ch,  CXVIII. 


.  V.  SmiihermaH, 


New  Trial, 
2.  The  AxiplkaUon,  Ac.  for  a  New  Trial. 
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To  luTiat  Court  Application  to  he  macle.l—By  li.  of  F  C    n,r}    t„,  v  * 

verdict,  finding  or  judgmont,  shaU  bo  mado  (1)  in  every  cause  or 
matter  by  the  Principal  Act  assigned  to  tlie  Probate,  Divorce  and 
Admiralty  Division,  where  there  has  been  a  trial  thereof  or  of  auv 
issue  therem  with  a  mry,  to  a  Divisional  Court  of  that  Division, 
one  of  the  Judges  of  which  shall  (when  practicable)  sit  on  tho  h(>arinff 
of  such  motion ;  (2)  in  every  other  cause  or  matter,  whore  there 
has  been  a  trial  thereof  or  ot  any  issue  therein  with  a  iurv  to  a 
Divisional  Court  of  tho  Queen's  Bench  Division;  and  (a)  where 
there  has  been  a  trial  without  a  jury,  by  appeal  to  the  Court  of 
Appeal," 

Where  tho  action  is  tried  before  a  Judge  without  a  iurv  or 
where  the  jury  is  discharged  and  tho  decision  loft  to  tho  JiidKoV/*) 
and  the  unsuccessfvd  party  is  dissatisfied  with  the  judgment,  either 
on  the  ground  that  the  Judge  has  misdirected  himself  as  to  the  law 
or  that  the  findings  as  to  the  facts  are  against  tho  weight  of  the 
evidence,  the  proper  course  is  to  appeal  to  tho  Court  of  Aiiiieal  and 
not  to  move  for  a  new  trial  (i),  ' 

Where,  after  a  trial  by  Judge  and  jury,  tho  Judge  directs  a 
finding  (ft)  or  a  nonsuit  (/),  except,  perhaps,  when  tho  nonsuit  is 
directed  on  facts  aijpeariug  on  the  Judge's  notes  («(),  or  refuses  to 
direct  a  nonsuit,  and  the  jury  find  for  the  plaintiff  (//),  or,  indeed 
in  all  cases  where  the  finding  is  not  admitted  to  bo  correct  the 
party  dissatisfied  must  apply  to  the  Divisional  Court  for  a  'new 
trial  and  not  to  the  Court  of  Appeal  (o).  Whore,  however,  it  is 
sought  to  review  the  judgment  directed  by  the  Judge  on  tho  findings 
the  application  is  to  tho  Court  of  Appeal  (see  post,  Ch.  LXXXV.)'. 
Where  an  action  attached  to  the  Chancery  Division  is  tried  with  a 
jury  before  a  Judge  of  tho  Queen's  Bench  Division,  the  application 
for  a  now  trial  must  be  made  to  a  Divisional  Court  (ji). 

As  to  the  application  after  the  trial  of  an  interpleader  issue,  see  Interpleader 
post,  Vol.  2,  Chap.  CXXI. 


I    I 


(/()  See  tho  rule,  supra.  Cp. 
Mctfopolitan  Bank  v.  Heiron  (C,  A.), 
W.  N.  1880,  132. 

(i)  See  the  rule,  supra.  Cp.  Potter 
V.  Cotton,  5  Ex.  D.  137 ;  49  L.  J,, 
Q.  B.  1'  8  (C.  A.) :  Famuli  v.  Kitnn, 
W.  N.  1880,  148;  28  W.  E.  940: 
Ikllmnn  v.  Jones,  12  Ch.  D.  553: 
Jones  V.  Hough,  5  Ex.  D.  115 ;  42  L, 
T.  108 :  Oast  lev  v.  Henderson,  2  Q. 
B.  D.  575 ;  46  L.  J.,  Q.  B.  007 ;  37 
L.  T.  22  (C.  k.).  Under  the  old 
rule  when  the  Judge  had  wiongly 
rejected  evidence  {Metropolitan  Inner 
Circle  R.  Co.  v.  Metropolitan  It.  Co., 
\V.  N.  1880,  134 :  The  Sir  Robert 
reel,  43  L.  T.  3C4),  or  in  case  of  sur- 
prise (Jones  V.  Hough,  supr:),  tl,e  ap- 
plicatioi.  was  to  the  Court  of  Appeal 
for  a  new  trial.  Under  the  presfut 
rule  the  application  is  in  all  cases  by 
way  of  appeal. 


(A)  Yetts  V.  Foster,  3  C.  P.  D.  437 ; 
38  L.  T.  742. 

(/)  Ftlg  V.  Wilson,  3  Ex.  D.  359 ; 
47L.  J.,  Ex.  6C4;  39  L.  T.  83. 

(Hi)  Per  Thesiger,  L.  J.,  3  Ex.  D. 
at  p.  360. 

(>0  Daries  v.  Felix,  4  Ex.  D.  32 : 
48  L.  J.,  Ex.  3  ;  39  L.  T.  322  :  Clarke 
v.  Midland  It.  Co.,  44  L.  T.  131 
(C.  A.). 

(")  Id.  Hamilton  v.  Johnson,  41 
L.  T.  461.  ' 

Go)  See  the  rule,  supra.  Cv.  Jones 
V.  Baxter,  5  Ex.  D.  275 :  Hunt  v. 
City  of  London  Beat  Bropertii  Co., 
3  Q.  B.  D.  19 ;  37  L.  T.  344  (C.  A.) 
reversing  2  Id.  005 :  KreliN.  Burred, 
10  Ch.  D.  420 ;  as  to  wliich  see  I'otter 
V.  Cotton,  5  Ex.  D.  137,  138:  Doll- 
man  v.  Jonc^,  12  Ch.  D.  .303.  Seo 
Jenkins  v.  Morris,  14  Ch.  D.  674 : 
42L,  T.  817(C.  A.). 


if!'  i'! 


'    ' 
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Pabt  IX. 

Form  of — 
Notice  of 
motion. 


Length  of 
uotice— time 
for  applica- 
tion. 


After  execu- 
tion issued. 

After  inquiry 
before  sheriff. 


By  whom  ap- 
plied for  («). 


New  Trial, 

Form  of  Application— Notice  of  Motion.']— By  Ord.  XXXIX.  r.  3, 
"  Every  application  for  a  now  trial  shall  bo  by  notice  of  motion, 
and  no  rule  nisi,  order  to  show  cause,  or  formal  proceeding  other 
than  such  notico  of  motion,  shall  bo  made  or  taken.  Tho  notice 
shall  state  tho  grounds  of  tho  application,  and  whether  all  or  part 
only  of  tho  verdict  or  findings  is  complained  of."  ,     „    ,  .     , 

Under  this  rule  tho  old  practice  of  moving,  in  the  first  instance, 
for  a  rule  nisi  is  abolished,  and  the  application  is,  in  all  cases,  made 
on  notico  of  motion. 

Lenqth  of  Notice— Time  for  J;ip?ica<iV.n.]— By  Ord.  XXXIX. 
r.  4,  ''  The  notico  of  motion  shall  bo  an  eight  days'  notice,  and  sIkiU 
bo  served  within  the  times  following,  viz.,  if  the  trial  has  taken 
place  in  London  or  Middlesex,  within  eight  days  after  the  trial ;  it' 
the  trial  has  taken  place  olsowhere  than  in  London  or  Middlesex, 
within  seven  days  after  tho  last  day  of  sitting  on  the  circuits  lur 
England  and  Wales  during  which  tho  trial  shall  have  taken  pluco. 
The  time  of  tho  vacations  shall  not  bo  reckoned  in  tho  computation 
of  the  time  for  serving  the  notice  of  motion." 

Tho  time  for  moving  in  the  case  of  a  trial  before  a  Judge  or  jury 
runs  from  the  time  when  tho  jury  have  given  their  verdict  or  aio 
discharged,  and  not  from  tho  time  of  any  subsociuent  hearing  or 
further  consideration  (s).  .     „      ,,        ,  •  ^-o.        ,         .i 

When  the  finding  on  one  issue  is  for  tho  plamtitt,  and  on  tlio 
other  for  tho  defendant,  and  cross  orders  are  sought  for  to  sot  asido 
the  verdicts  on  such  findings,  each  party  must  move  within  tho 
above  timo(<).  Tho  Court  may  allow  tho  motion  to  be  made  alter 
this  timo(«)  or  extend  the  time  for  moving  (a-),  and  they  may,  lu 
their  discretion,  allow  it  to  bo  made  at  any  time  before  judgment 
has  been  actually  signed.  Thoy  may  sometimes  do  so  if  tho  founau- 
t-jn  for  tho  motion  bo  a  fact  not  disclosed  to  the  party  till  uIIlt 
that  time  (y).  When  it  is  desired  to  postpone  tho  motion  until  alter 
a  decision  of  the  Court  of  Appeal,  tho  proper  course  is  to  serve  tlio 
notice  of  motion  within  tho  time,  and  to  apply  to  tho  Court  to 
postpone  tho  hearing  («).  ,.      ,       •         ,,n 

A  new  trial  mav  be  moved  for,  though  execution  has  issued  [z]. 

As  to  tho  time  for  applying  to  set  aside^  tho  execution  of  a  writ 
of  inquiry,  and  for  a  fresh  writ,  see  ]iost,  Vol.  2,  Cli.  CAT. 

As  to  the  time  for  moving  for  a  new  trial,  where  the  action  i3 
removed  to  a  County  Court,  see  post,  Vol.  2,  Ch.  CXXXIII. 

By  wliom  applied  /or.]— Tho  motion  should  in  general  be  mndo 
by  the  party  who  has  been  aggrieved  by  tho  first  trial  (6).     "Where, 


(s)  Hfiaw  V.  Hnpe,  25  W.  R.  729. 

h)  Beacon  v.  Stodhnrt,  2  M.  &  G. 
317;  2  Sc.  N.  II.  557:  Elhiby  v. 
Moore.  22  L.  J.,  C.  V.  253 :  Lanyon 
V.  7u'/4y,  8L.  J.,  Q.  B.40. 

(,,)  Ord.  LXIV.  r.  7,  post,  Ch. 
CXXV.:  Birt  v.  liarloiv,  1  Doug. 
171 :  Thomas  v.  Ldwards.  2  Dowl. 
604  ;  1  C.  M.  &  R.  382  :  WUIiams  v. 
Aiidreivn,  9  Uowl.  r22:  lidtoH  v. 
I'richard,  4  D.  &  L.  117 :  Hex  v. 
Gough,  2  Doug.  797.    And  see  Hex 


V.  Holt,  5  T.  R.  436 :  Friee  v.  Duo- 
gait,  2  M.  &  G.  C41 ;  3  Sc.  N.  R.  47. 

(j)  I'eckett  V.  Short  Brothers,  82 
W.  R.  123. 

( (/)    Willis  V.  Bennett,  Barnes,  413. 

(;)  See  1  W.  4,  c.  7,  s.  4 :  Biulilleg 
V.  Oliver,  1  Dowl.  198. 

(«)  See  Jenkins  v.  Tmigiie,  29  L. 
J.,  Ex.  147,  where  a  rule  nisi  fur  a 
now  trial  wua  muvud  for  on  the  part 
of  defendants  without  their  authority. 

(6)  Freeman  v.  liusher,  13  Q.  B. 


)rd.  XXX TX.  r.  3, 
•  notice  of  motion, 
I  proceodiug  other 
uken.  The  notico 
/bother  all  or  part 

.  tho  first  instanco, 
I,  in  ttU  cases,  made 


3y  Orel.  XXXTX. 
>'s'  notico,  and  shall 
[le  trial  has  takeu 
3  after  the  trial ;  if 
idon  or  Middlcwox, 
on  tho  circuits  tor 
1  havo  taken  pluco. 
in  tho  computatiuu 

)ro  a  Judge  or  jury 
heir  verdict  or  are 
soquont  hearing  or 

aintif?,  and  on  tho 
ight  for  to  sot  usiilo 
st  move  withiu  tho 
n  to  1)0  made  alter 
I,  and  they  may,  in 
lo  before  judgment 
do  so  if  the  foundii- 
the  party  till  alter 
10  motion  until  alter 
ourso  is  to  serve  tho 
jly  to  tho  Court  to 

tion  has  issued  {z). 
execution  of  a  •^rit 
,  Oh.  CAT. 
wbcro  tho  action  ia 
I.  CXXXIII. 

in  general  bo  made 
rst  trial  (i).     Where, 


E.  436 :  Frice  v.  Dnrj- 
1.  041 ;  3  Sc.  N.  II.  17. 
I  V.  Short  Brothers,  32 

V.  Bennett,  Barnes,  4 13. 
V.  4,  c.  7,  s.  4 :  nmhUaj 
(owl.  198. 

iihvis  V.  Tougiie,  29  L, 
where  a  rule  nisi  for  a 
'.3  moved  i'or  oil  the  pnrt 
s  without  their  authority. 
XH  V.  Kosher,  13  Q.  B. 
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after  a  verdict  for  plaintiff  in  an  action  for  a  debt,  tho  defendant    Cn.  LXVIII. 

became  bankrupt  and  obtained  his  eertilieato,  it  was  hold,  that  ho 

silU  had  a  sutlieiont  intoretit  to  enable  him  to  move  for  u  now  trial, 

on  the  ground  that  there  was  not  any  notico  of  trial  (<■).     Uuc 

or  more  of  several  defendants  mny  move  for  a  now  trial.     The 

motion  in  such  a  case  should  bo  to  set  aside  tho  verdiet,  and  foi 

V.  now  trial,  and  sometimes  tho  other  defendants  should  bo  mado 

parties  to  tho  rule  ((0-    Iii  au  action  for  negligeneo  against  two 

defendants,  •whoro,  assuming  there  was  negligeneo,  if  oiio  defendant 

was  not  liable  tho  other  was,  and  a  verdict  was  found  in  favour  of 

one  defendant  and  against  tho  otlier ;  it  was  held  tluit  tho  latter 

defendant  could  not  move  for  a  now  trial  without  serviug  notico  of 

tho  application  on  tho  other  (f ). 

The  Notice  of  Motion,  Form  of,  ttr.]— Tho  notice  of  motion  is  in  The  notice  of 
the  usual  form  (/),  but  it  must  specify  tho  grounds  of  tho  appliea-  niotum-l-orm 
tion,  and  whether  all  or  part  only  of  the  verdiet  or  hudiugs  is  "'>  *  • 
complained  of  (7).      The  various  grounds  on  whieh  a  now  trial 
will  be  granted  are  discussed,  ante,  p.  TliO  d  M-q,     All  the  grounds 
intended  to  bo  roliod  on   should  bo  carefully  specified _(/t).    Tho 
same  particularity  was  required  in  tho  case  of  the  rule  nisi,  which 
was  formerly  granted  in  tho  first  instanco  (/). 

A  rule  nisi,  which  was  drawn  up  on  reading  an  affidavit  and 
deposition,  and  which  called  on  tho  dcfcmdant  to  show  cause  why 
a  now  trial  shall  not  bo  had,  "  on  tho  grounds  set  torth  in  tho  said 
affidavit   and  deposition,"  was  held   not   sutlieicmtlv  to  stato  tho 
"rounds  (/).     But  leave  mav  he  given  to  amend  (/,•) ;  and  m  ono 
case  tho  Court  allowed  tho  grounds  to  bo  stated  eird  vore{l)._    If 
tho  motion  is  mado  on  behalf  of  one  of  several  defendants,  it  is, 
as  noticed  aiqmt,  sometimes  necessary  to  give  notice  of  motion 
to   tho   other    defendants,    as   well   as   to   tho  phuntilf.    11   tho 
cround  of  the  application  bo  an  irregularity  in  the  proceedings,  Direchns  that 
or  on  account  of  surprise,  or  the  absence  of  counsel  or  solicitor,  j;"'"  ^  'i^^'  ^°^ 
or  some  other  moro  practical  point,  the  Court_ would  former  y  often  ['^i^r,;"  ^I.*^^ 
direct  that  the  rule  nisi  should  not  bo  placed  m  tho  new  trial  paper, 
but  conio  on  for  discussion  as  a  comimm  rule.  ,         ,.  .        . 

The  notico  of  motion  must  bo  served  on  tho  opposite  party  or  his  Service. 


780  ;  18  L.  J.,  Q.  B.  340,  where  tho 
motion  was  authorized  by  the  execu- 
tors of    defendant  who  died    after 

trial.  „,  ,^  Tir    0 

(c)  Shepherd  v.  Thompson,  9  M.  & 

W.   110.  ,  ,r         ■         ,0 

(d)  Boo  d.  Dudgeon  v.  Martin,  13 
M  &  W.  811 :  liekher  v.  Magmty, 
13  M.  &  W.  815,  n.:  Wnkleij  v. 
llealey,  18  L.  J.,  Ex.  426:  Ji.  v. 
Gompertz,  9  Q.  B.  824  :  li.  v.  Maiv- 
heu,  6  T.  R.  938:  Cooper  v.  Smith, 
4  'Taunt.  802 :  Farker  v.  Godin,  2 
Stra.  814 :  Bond  v.  Sparhe,  12  Mod. 
27'):  Sir  C.  Berrington's  case,  3 
Salk.  362 :  Frlce  v.  Ibm-is,  4  M.  & 
So.  474. 


((•)  r,irnen  v.  G.  W.  R.  Co.,  and 
Harris,  1  Q.  B.  D.  636  ;  45  L.  J., 
Q.  B.  C87. 

( f)  See  fonn,  Chit.  F.,  p-  368. 

(r/)  See  Old.  XXXIX.  v.  3,  ante, 
p.  ■746. 

(/()  See  Cowne  v.  Garment,  3  Bing. 
N.  S.  330 :  Robertson  v.  Barker,  2 
Dowl.  39. 

(A  SccC.L.  P.Act,  1854,8.33. 

O)  l)rai/sun  v.  Jndreus,  10  Ex. 
47''-  21  L'.  J.,  Ex.  22.  See  Watson 
V.  Lane,  26  L.  T.,  O.  S.  260. 

(/.)  See  Ord.  XXXIX.  r.  5,  post, 
p.  (48. 

(/)  Tiiifx.  Warman.  2  C.  B.,  N.  S. 
740  ;  26  L.  J.,  C.  V.  264. 
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Pabt  IX. 

Setting  down 
for  argument. 
Judges'  notes. 


Amendment  of 
notice. 

Amendment  of 
rule. 


Affidavits 
on  the  mo- 
tion (y). 


New  Trial. 

solicitor  in  tho  usual  mannor  within  tho  timo  Hmitod  bv  Ord 
A'A'AVA'.  r.  4  {unle,  p.  746).  ' 

Tho  notice  must  bo  taken  to  tho  proper  ofSco  at  tho  Loyal  Courts 
and  set  down  for  argument  in  tho  list.  ' 

If  tho  cause  was  tried  before  a  Judge  of  tho  High  Court,  servo 
tho  clerk  of  sucli  Judgo  with  a  written  notice  informing  him  that 
the  notice  of  motion  has  been  given,  and  requesting  him  to  have 
in  Court  upon  tho  notice  coming  on  for  argument  tho  Judge's 
notes  taken  on  thj  trial  of  tho  cause  (?«.)  Tho  foe  on  such  applica- 
tion is  fi\-o  shillings,  whicli  is  paid  by  means  of  a  stamp  impressed 
on  tho  application  («).  Deliver  to  your  counsel  tho  briefs  in  tho 
original  cause,  together  with  such  further  instructions  and  obser- 
vations as  you  may  think  fit. 

Amendment  of  Notice. 1— By  Ord.  XXXIX.  r,  5,  "  Tho  notice  may 
be  amended  at  any  time  by  loavo  of  tho  Court  or  a  Judge,  on  such 
terms  as  the  Court  or  Judgo  may  think  just." 

Formerly  che  Court  would  not,  in  general,  amend  tho  rule 
nisi  M,  nor  would  they  allow  anotlier  rule  to  bo  moved  for  upon 
another  point,  omitted  in  tho  first  motion,  to  como  on  at  tho  same 
timo  (2>). 

Affidav'f,s  on.]— Whoro  tho  new  trial  is  moved  for,  for  tho  im- 
proper rejection  or  reception  of  evidence,  or  for  misdirection,  or  on 
account  of  tho  verdict  being  against  tho  evidence,  no  affidavit  is 
necessary  ;  but  where  tho  ground  of  tho  motion  cannot  be  collected 
from  the  Judge's  notes  an  affidavit  is  nece?  sary. 

Formerly,  it  was  necessarj  :hat  the  aft  davit  should  bo  sworn 
within  tho  time  limited  for  tioving  for  a  now  trial,  though  ho  case 
was  put  in  tho  postponed  list  of  motions  (r),  and  that  it  should  bo 
made  before  obtaining  the  rule  nisi,  but  this  would  not  appear  to 
be  necessary  now.  As  a  general  rule,  tho  Court  will  not  recoivo 
affidavits  of  witnesses  examined  at  tho  trial  to  explain  or  add  \) 
their  evidence  given  thereat  (s).  As  to  when  the  Court  will  not 
receive  an  affidavit  made  by  a  juror,  see  ante,  p.  733.  The  Judge's 
notes  are  conclusive  as  to  tho  evidence,  &c. ;  and  tho  Court  will 
not  allow  them  to  be  contradicted  (<),  even  Tipon  affidavit.  Nor 
can  affidavits  bo  used  to  supply  alleged  omissions  of  evidence  in 
the  Judge's  notes  (m). 


(w)  See  Anon.,  17  Jur.  466,  Ex.: 
Cockercllv.  Attcompte,  2  C.  B.,  N.  S. 
445,  n.  The  copy  is  usually  de- 
livered to  the  junior  puisne  Judfre. 

(«)  See  Orders  in  App.,  Vol.  2. 

(o)  Lopez  V.  I)e  Tastvt,  8  Taunt. 
712. 

(p)  Robertson  v.  Barker,  2  Dowl. 
39.  And  see  Cownc  v.  Garment,  1 
Bing.,  N.  S.  320. 

((?)  As  to  verifying  assessor's  notes 
when  motion  made  for  a  new  trial  of 
an  action  tried  'n  tho  Liverpool  Court 
of  Passage,  see  }Fekh  y.  Mercer,  42 


L.  J.,  Ex.  52. 

(r)  Williams  v.  Mortimer,  11  M. 
&  W.  104  ;  2  Dowl.,  N.  S.  509.  See 
Alliim  V.  lioultbec,  18  Jur.  330 :  23 
L.  J.,  Ex.  208. 

(«)  J'hillips  v.  ITatfield,  8  Dowl. 
882 ;  10  L.  J.,  N.  S.,"Ex.  33:  Edgcr 
V.  Knapp,  7  Jur.  583,  0.  P. 

(0  M.  v.  Grant,  3  N.  &  M.  lOG. 
And  see  Gibbs  v.  nke,  1  Dowl.,  N. 
S.  409;  OH.  &  W.  351. 

(«)  CoUs  y.  BitUman,  17  L.  J.,  C. 
P.  302.  ' 


0  limited  Ly  OnL 

t  tho  Loyal  Courts, 

High  Court,  sorvo 
forming  him  that 
sting  him  to  havo 
imcnt  tho  Judge's 
10  on  such  npplif-a. 
a  stamp  impressed 
the  briefs  in  tho 
ictions  and  obscr- 


"Tho  notice  may 
"  a  Judge,  on  suck 

amend  tho  rulo 
)  moved  for  upon 
10  on  at  tho  same 


I  for,  for  tho  im- 
lisdiroction,  or  on 
ce,  no  affidavit  is 
annot  be  collected 

should  bo  sworn 
I,  though  ho  caso 
that  it  should  Lo 
dd  not  appear  to 
;  will  not  roccivo 
xplain  or  add  ti 
.0  Court  will  hot 
33.  Tho  Judge's 
ad  tho  Court  will 
n  affidavit.  Nor 
13  of  ovideuco  iu 


'.  Mortimer,  11  M, 
jvl,  N.  S.  509,  Sec 
'C,  18  Jur.  3,36:  23 

Hatfield,  8  Dowl. 
.  S.,Ex.  33:  Edner 
583,  C.  P. 
t,  3  N.  &  M.  100. 
.  Pike,  1  Dowl.,  N. 
^  351. 
llman,  17  L.  J.,  C. 
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Tho  urtjumL'ut, 
ice. 


27(6  J>'J/((//t(!/(^]— Tho  motion  will  lo  called  on  for  argument  iu    Cn.  LXVIII. 
tho  order  iu  which  it  stiuuls  iu  tho  new  trial  paper.    Tlio  argu- 
ment may  take  placo  on  tho  last  day  of  tho  sittings  (.c). 

By  Ord.  XXXIX,  r.  2,  "  No  Judge  shall  sit  on  tho  hearing  of  any 
motion  lor  a  now  trial  in  any  cause  or  matter  tried  with  a  jury 
bot'oro  hiiusoU'." 

It  is  no  ground  for  taking  a  caso  out  of  tho  paper,  and  bringing 
it  on  as  a  motion,  that  several  of  tho  witnesses  are  intirni,  and  of  an 
advanced  ago  [y).    When  tho  caso  is  called,  and  it  is  necessary  to  do 
so,  tho  Junior  i'uisuo  Judge  will  read  tho  Judge's  notes ;   after 
which  tho  counsel  for  tho  party  moving  will  argue  iu  support  of  tho 
motion,  and  tho  counsel  for  tho  party  opposing  will  show  cause, 
and  tho  counsel  moving  replies,  and  the  Court  then  give  judgment, 
and  either  grant  tho  application  or  refuse  it  (-■:).     Where  one  of 
several  defendants  is  called  on  by  the  other  to  show  cause  why  there 
should  not  bo  a  now  trial,  ho  cannot  bo  heard  iu  support  of  tlio 
order,  but  ho  may  show  cause  against  its  being  made  [a).   Tho  I'ourt 
will  look  only  to  tho  Judge's  notes  for  tho  evidence  given  at  tlie  trial, 
and  the  manner  in  which  the  Judge  summed  up  the  case  (if  that  bo 
stated  :iv  it),  and  will  not  attend  to  any  contrary  statement  of  them 
by  couujel,  or  oven  by  allidavit  {b).     Tho  Court  may  look  at  tho 
record  in  discussing  a  motion  for  a  now  trial  (c).     In  some  cases 
the  Court  will  allow  tho  costs  of  shorthand  notes  of  tho  evidonco 
at  tho  trial  ((O-    Where  a  defendant  applied  to  tho  Judge  for  a 
nonsuit,  on  tho  ground  that  tho  contract  declared  on  vas  not 
proved,  and  tho  Judge  declined  to  nonsuit,  but  reserved  the  point, 
and  tho  jury  found  for  tho  defendant,  it  was  competent  to  tho 
defendant  to  set  up  tho  objection  taken  by  him  at  tho  trial,  iu 

answer  to  an  application  for  a  new  trial  made  by  tho  plaintiff  on 

tho  ground  that  tho  verdict  was  against  evidence  (e). 
When  there  are  cross-motions  for  judgment  and  for  a  new  trial  Cross-motions 

they  should  as  a  general  rulo  be  brought  on  togethex  and  if  neces-  *°J>f^rn(^'^ 

eary  a  direction  for  tho  purpose  should  be  obtained  (/). 
Where,  after  a  verdict  for  the  plaintiff,  and  pending  a  rule  for  a  Deatli  of 

new  trial,  tho  plaintiff  died,  it  was  held,  that  no  cause  could  bo  plaintiff. 

shown  against  the  rule  until  there  was  a  personal  representative  {a]. 

Cause  could  not,  in  such  a  case,  bo  shown  on  behalf  of  tho  solicitor 

who  claimed  a  lien  on  tho  verdict  for  his  costs  (/(). 
By  Ord.  XL.  r.  10,  "  Upon  a  motion  for  judgment,  or  upon  au 


(x)  Lambert  v.  Eeath,  16  L.  J., 

(y)  Anon.,  1  D.  &  L.  725 ;  13  L.  J., 

(z)  See  Buynett  v.  Allen,  4  Jur., 
N.S.488.  ^    ,       ,o  T    T 

(a)  Waklei/  v.  Eeaki/,  18  L.  J., 
Ex  426. 

(b)  Ilex  V.  Grant,  3  N.  &  M- 109, 
per  Denman,  C.  J.  See  GMi  j. 
kc,lDowl.,N.S.409;9M.&W. 

351 

(e)  Angel  v.  IMer,  6  M.  &  W. 
em  •  7  Tiowl.  846 :  Sherry  v.  Oke,  3 
Dowl.'  349;  1  H.  &  W.  119.  Aud 
seePto^v'^aW.aM.&W.Sgi. 


{d)  Watson  v.  Great  Western  R. 
Co.,  6  Q.  B.  D.  163.  A  special 
direction  for  such  allowance  must  ba 
obtained.  Earl de La,  JFarrev. Miles, 
19  Ch.  D.  80. 

(e)  Mummery  v.  Faul,  1  0.  B.  316. 

(/)  Per  Blackburn,  J.,  W.  N. 
1875,  216,  Q.  B.  D.:  ticarfv.  General 
Navigation  Co.,  W.  N.  1876,  83, 
Q.  B.  D. 

(g)  Uiggins  v.  Nichols,  7  Dowl. 
551 :  Doe  d.  Wyatt  v.  Staff,  5  Bing., 
N.  S.  424.  And  see  Bate  v.  Einsey, 
IC.M.  &E.  38. 

(A)  Sioman  v.  Alien,  1  Iu.  &,  G.  98. 
See  J)oe  d.  Cosens  v.  Cozens,  1  Q.  B. 


•u 


750 
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Tho  juilg. 
ueat. 


Terms  im- 
posed. 


Ff 


Ntw  Trial. 

i(  t.  |„   mconsistoiit  with  tho  iuidinj;  of  tho  jury,  an.l  if  Hatinfioil 
hut  It  has  b..h,ru  It  nil  tho  luuteriais  uoco«suiy  f„r  (i.uiliriot'r. 

i>  lolict  H.,u|;ht  Kivo  judKine.it  accnliiiKly,  ,.r  may.  if  it  Hlmfl 
bo  <.t  opi.aon  that  it  has  not  sudldout  materials  boforo  it  to  c.al  1 
It  to  Kivo  |u,lt;mout,  .hroct  tlio  motion  to  8tan,l  over  for  fnrth,'- 
con.si.leration   an.l  duuct  Hueh  i.,suos  or  questions  to  bo  tric.l  o  ■     : 

T^h.oh  ha.  bc...n  loun.l  for  tho  l-hantilf.  instead  of  ordorin/a  n.  v 
tual  may  givo  jud^^mont  for  tlio  .lofondaat,  whoro  Hueh  t'ourt    s 
«atiH hod  that    lioroiH  really  no  ovi,lonco  to  nupport  tho  vordi  t  an 
that   t  has  boh.ro  It  a  1  tho  mutorial.s  noco^sary  or  finally  dote  'n  i  . 
ng  tho  quoHhon  in  di^puto  {j),     lu  ono  ca^o  whoro  tho  gr.m       o 
tho  apphcatmn  was  that   ovfdonco  was  improperly  rojectol    th 
Conrth.,.ardthoov:.loncoundgavojiidgmont(/0. 
J^yprd.  AAA7A-   r.  7,  "A  now  trial  may  bo  ordered  on  inv 
quostion  whatever  bo  tho  groun.ls  for  tho  now  trial,  without  nto  1 
fonng  with  tho  hndmg  or  decision  upon  any  othor  .luostiou"  ( 

It  tho  Court  aiiako  tho  order,  thoy  may  Au  soNipon  terii    if 
nooossaiy,  unless  where  tho  now  trial  is  a  matter  of  riWt  as  n  th 
case  of  a  materia   mis.lircction  of  tho  Judge  (m).    Tho  torms  u  ^  ^^ 
that  witnesses  iniu-m  or  going  boyond  sea  may  bo  examined  u        i 
terroga  ,.ries,  or  tliat  their  ovidenee  may  bo  road  IVom  tL  j3  '' 
notes  of  the  first  trial(,0;  that  certain  deeds,  books  papc'lJe 
may  bo  pro.luced  a   the  trial;  that  certain  fact;,  not  inSe,  'to  ho 
litigated,  may  bo  admitted  (o),  or  that  tho  party  inay  make  dt  •oV.ut 
of  certain  facts  upon  oath.     Where  an  action  was^carried  on  by  , 
bankrupt  for  tho  br.nefit  of  his  creditors,  tho  Court  re  used  a  now 
trial  unless  tho  assignees  would  consonl  to  bo  bound  by  the  oS 
of  tho  action  and  to  bo  responsible  for  tho  costs  (y,).     Wheio  ho 
plamtift  has  cbed  a  ter  verdict,  tho  C-urt  may  gran    i  now  tr  al  o^ 
tho  application  of  tho  defendant  uu  tlio  samoirou.uls  on  wl  i  ] 
new  trial  may  bo  granted  iu  other  cases  {<i).    It  may  bo  addS    hut 


426:  Thomas  v.  Dunn,  1  C.  B.  1;!'. 
where  tho  rule  uisi  called  on  "tlio 
legal  represcutiitives  of  the  dufondant 
or  their  attoruies."    See  Freeman  v. 
Kosher,  aute,  p.  746,  n.  (6). 

(0  «eo  this  rule  fully   discussed 
post,  p.  760. 

(/)  Dunn  V.  Simniuis  (C.  P.  D.>. 
JSI^g/-.  C.  P.  343.     See  fully,  post; 

T  ^a?  '^^f^ollin  V.  Gilpin  (C.  A.),  44 

(0  See  Marsh  ▼.  Isaacs,  45  L.  J.. 
C.  P.  505.  See  ante,  p.  741.  As  to 
the  power  of  the  Court  to  grant  a 
new  trial  aa  to  ono  of  two  defendants 
without  disturbing  the  verdict  against 
the  other,  see  I'urnell  v.  tr  jr  li 
Co^,  1  Q.  B.  D.  636  ;  45  L.  J..  Q.  B* 
06V ;  55  h.  T.  606.  '   ' 


(w)  See  Hatctai/ne  v.  lioiiyiie,  8 
M.  &  W    204  n.:  E,irl  Ilarbonmjh 

10.  &M.  325;  1  Dowl.   70:  In 
J^ernardy  v.  Harding,  22  L.  J.,  Ek. 

00  Anon.,  2  Chit.  425:  Doe  d. 
Otlbert  V.  lioss,  7  M.  &  W  10'' • 
^i«o;..,  ID.  &L.  725;13L.J.;q.b: 

(o)  See  Thwnites  v.  Sainsbiirii,  7 
Bing.  437:  Uor  d.  Cooling  y.  Apphbij, 
4  P.  &D.  538:  Doe  d.  CozU  v 
Cozens,  1  Q.  B.  426. 

(p)  Noble  V.  Adams,  7  Tauni.  50. 

('/)  Or,//,(hs  V.  fniliams,  1  C.  & 
J.  47:  Freeman  v.  Jiusher,  18  L.  J., 
«•    p.    340.     As    to   tho  effect  of 

chTLxi^viii:  "■  "^  *'"°°' ''' 


The  AppUattiou  J'nr,  Ac, 


7«1 


amendmonts  may  bo  mado,  on  tormH,  uftor  tlio  triiil,  wlioro  tho   Cn.  LXVIII. 

jiiHtico  of  tho  ciiHO  I'LMHiiruM  it(/'),  

As  to  aiipt'uliiiK  ut^itiuHt  tho  (locisiim  of  tho  Court  gmuting  or  Avpoiil  ll^'ain»t 
refusing  u  now  tnul,  $te  imt,  Vd.  2,  C/i.  LXXX  T.  (If..i»iuu  of 

°  '  Court. 

Coats.']— Tho  Court  inay,  in  thoir  discretion,  mako  such  order  ns  Costs, 
to  costs  us  tlioy  think  fit.  As  iv  ponorul  rule,  'lio  costs  of  tho  first 
trial  libido  tlio  ovcjut  of  tho  second  («).  TIio  Court  will  grunt  tho 
new  trial  without  iu)j)osing  us  a  term  tlio  iiaynicnt  of  costs,  whoro 
tho  phiintill'  submitted  to  un  erroneous  nonsuit  [t),  or  where  it  is  a 
mutter  of  right  by  reason  of  a  material  misiUrectioii  or  other  mistako 
of  tho  Judge,  or  tho  like  {a).  Where  the  row  trial  was  granted  for 
tho  misconduct  of  tho  jury,  us  where  the  verdict  was  iii.'rvorso  or 
tho  like,  tho  costs  nro  usually  directed  to  abido  tho  event  of  tho 
80CO1  d  trial  (,i).  If  granted  because  the  verdict  was  contrary  to 
ovidonco,  or  because  of  oxcessivo  damages,  it  was  usually  granted 
upon  payment  of  costs  (//).  If  a  party  has  obtained  a  verdict  by 
trick,  tho  Court  will  grant  a  now  trial  without  costs,  or  poiluips, 
in  a  very  gross  case,  will  oblige  him  to  pay  tho  costs  (k).  Where 
it  was  granted  because  tho  ])laintill:'  had  a  material  witness  for  tho 
defendant  concealed  in  his  house,  and  prevented  tho  witness  from 
being  served  with  a  subpa'ua,  it  was  grunted  without  costs  («).  If 
granted  on  tho  ground  of  surprise  not  fra\idulent,  it  will  some- 
times bo  on  payment  of  costs  (i),  but  this  is  not  always  so. 

The  Court  upon  grunting  a  now  trial  on  payment  of  costs,  will 
not,  in  general,  name  a  particular  tinio  for  the  payment  of  them. 
The  form  of  tho  order  in  suol  caao  is  for  tho  now  trial  ou  pay- 
ment of  tho  costs  (c). 

An  appeal  will  li'  ..„ain8t  an  order  imposing  tho  payment  of 
costs  as  a  conditio  in  to  having  a  now  trial  ((/). 

In  the  case  of  a  trial  by  Judge  and  jury  if  no  special  order  is 


(r)  Seo  Clt  XLII.  TomVmson  v. 
Blacksmith,  .  T.  B.  132:  Wihkry. 
Jlandy,  2  Str.  1151;  Marshall  v. 
Jiim/.s,  Id,  1162:  DiHnisy.F.dwards, 
Coiiib.  4 :  Doo  d.  Bacon  v.  Brydycs,  1 
D  &  L.  954.  When  not,  soo  I'rice  v. 
Severn,  7  Bing.  402 ;  6  M.  &  P.  250 ; 
1  Dowl.  215. 

U)  Seo  Creenv.  Wright,  2  C.  P.  D. 
354 ;  46  L.  J.,  C.  P.  427 :  Field  v. 
Great  Northern  It.  Co.,  3  Ex.  D.  261 ; 
47  L.  J.,  Ex.  6G2. 

(0  I'orluinc  v.  ranley,  1  W.  Bla. 
670 :  liuscall  v.  Hogg,  3  Wils.  146. 

Ill)  Vale  V.  Baytc,  Cowp.  297: 
Earrin  v.  Buttcrley,  2  Id.  485: 
Jackson  v.  Luchairc,  3  T.  R.  553: 
Goodriqht  v.  Said,  4  Id.  359.  Seo 
Doe  A.  Uilhert  v.  lioss,  7  M.  &  W.  102: 
Fdu-ards  v.  Scott,  2  So.  N.  R.  266: 
Lord  V.  Wardle,  3  Biug.,  N.  S.  680: 
Earl  of  Maccksjield  v.  Bradley,  7  M. 
&W.  570. 

Li)  ualc  V.  Cove,  1  Str.  642: 
Hodgson  v.  Barvis,  2  Chit.  268: 
Shillitoe  V.  Claridge,  Id.  425:  Broion 


V.  Clarke,  12  M.  &  W.  25 ;  13  L.  J., 
Ex.  30.  Seo  Creen  v.  Wright,  post, 
p.  752,  n.  {,). 

(y)  Loc  V.  i'i/r,  1  N.  &  M.  .'iS.'). 
Seo  Beverley  v.  /'  'iilker,  4  Jiir.  4.'M, 
B.  0. :  Anon.,  12  Mtul.  370 .  Mncruw 
V.  Hull,  1  Burr,  12:  Brinht  v.  Fynon, 
Id.  393:  Burton  v.  V/i  ..-;;so«,  2  Id. 
666 ;  Hullock,  387  :  Furucaia  v. 
Ilutchins,  Cowp.  808:  Fochiii  v, 
Faivley,  1  W.  Bl.  670 :  Jackson  v. 
Ducliaire,  3  T,  R.  f  d  :  Furrunt  v. 
Olinius,  3  B,  &  A.  61-2 :  Harrison  v. 
Fane,  1  So.  N,  R.  287. 

(p)  Anderson  v.  Gcory,  1  Eurr. 
352 :  Trubody  v.  Brain,  9  Price,  76. 
See  Hullock,  391. 

(a)  Bull,  N.  P.  328.  See  Fur- 
quund  v.  Jiatvson,  1  C.  M.  &  R.  709 ; 
ante,  p.  739. 

(i)  See  Greatwood  r.  Sims,  2  Chit. 
269. 

(c)  Bland  V.  Warren,  6  Dowl.  21. 

(d)  M.-frc.pnlitan  A^^t/Nm.  hhtyirt 
v.  Hill,  6  Ann.  Caa.  582;  49  L.  J., 
Q.  B.  746,  H.  L. 
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Where  costs 
not  mentioned 
in  the  order. 


Where  ques- 
tion of  costs 
reserved  till 
second  trial. 

Amount  of 
costs,  &c. 


New  Trial. 

mado  as  to  the  costs  thoy  abide  the  event  of  the  second  trial-that 
bon,g  tho  event  wi  bin  Unl.  LX  V.  [e) ;  and  the  Judge  at  the  secS 
trial  has  power  to  deal  with  them  as'he  thinks  fit  (/) ;  and  he  mav 
even  order  the  party  who  succeeds  at  both  trials  to  piy  themT/T 
In  a  case  before  the  Judicature  Acts,  after  a  verdict  for  the  plain- 
titt  a  now  trial  was  obtained  oy  defendant,  the  rule  was  silent  as 
to  costs,  and  the  plaintiff  afterwards  discontinued;  it  was  held 
the  defendant  was  not  entitled  to  the  costs  of  the  trial  (7).  So  in 
another  case  before  the  Act,  where,  after  a  verdict  for  the  plaintiff 

after  the  p  aintiff  had  applied  for  a  special  jury,  the  defendant 
withdrew  his  plea  and  suffered  judgment  by  defaut,  and  damage 
S/iT!f^  t^f^°?:   it  ^as  held  that  the  plaintiff  wa7  St 
^tiledto  ho  costs  of  the  first  trial  (A).    Butthis.it  is  subm  tted 
would  bo  otherwise  m  both  cases  now.  ^'j^xiLwa, 

Where  the  question  of  costs  is  reserved  by  the  Court  until  after 
W  wfn '\  "'^V/'  ""'V^'^  ^  ^'^*"'«ly  ^^  t^«i^  discretLi  whethe 
atThetS^rt t  W  ''  *''  '"*  '''''  '"  *'^  '''''  """^  ^^^'^^^^^ 
rrJ.^T  ^".'''■'^1^  for  a  new  trial  has  been  obtained  on  payment  of 
the  causT  W^T'^  distinction  between  these  costs  and^osts  ?n 
the  cause.  Iho  former  costs  do  not  include  the  costs  of  the 
pleadings,  or  of  obtaining  admission  of  documents,  or  of  gW 

™fJ"  P'^'^T'  "i':  "^  ,*^«  briefs  (A).  In  some  cases,  however 
something  may  be  allowed  for  amending  the  briefs  (A).  ThoS 
rndTw?/  ^  '^-^^o  being  made  a  remaliet  are  cost^  in  the  cause 
and  therefore,  not  chargeable  upon  a  defendant's  obtaining  a  new 

tnvi  T  ^^'"^'"t^  •?!  '°'*'  ^'^■.   ^°  "'^  ^'^tion  upon  a  statute  wS 
gave  double  costs,  if  a  new  trial  were  granted  on  payment  of    he 

mZ  ,1  ^"'K^'"''^  generally,  it  would  mean  the  do/bTe  costs  (1) 
2Zl  wi!  ^''''f  been  t^o  trials,  and  the  successful  part  ^ 
entitled  to  the  costs  of  the  second  trial  only,  the  Master,  in  taxin  ' 
costs,  may  allow  fees  on  the  second  trial  Vith  reference  to  tS 


(e)  Creen  v.  Wright,  2  C.  P.  D 
354;  46L  J.,  c.i'. '427:ii>Wrfv: 
Ureat  Aort/ieni  R,  Co.,  3  Ex.  D.  261 ; 
47  L.  J.,  Ex.  CG2.    Evans  v.  Robinson, 

r  h-  'l^'.??^  '^^'^-  Jones  V.  Williams, 
L.  E.,  8  Q.  B.  280  ;  42  L.  J.,  Q.  B.  48. 
As  to  the  meaning  of  the  event,  see 
McHle  V.  Ooddard,  6  B.  &  A  766  • 
Gibbons  V.  rhillips,  8  B.  &  C.  437*. 
Whore  tho  second  trial  was  granted 
on  the  application  of  the  plaintiff 
on  account  of  the  smallness  of  the 
damages,  and  tho  costs  were  to  abido 
the  event,  and  tho  plaintiff  at  the 
second  trial  obtained  only  tho  samo 
amount  of  damages;  ho  was  held 
entitled  to  the  costs  of  the  second 
trial  only :  Hudson  v.  Majoribanks, 
8  Moore,  440;  1  Bing.  393. 

(/)  Harris  v.  Petherick,  4  Q,  B.  D 
Gil;  'IS  L.  J.,  Q.  B.  621  (C.  A.). 
T»  ^^)  -^ZU-  ^'"-^^  5B.icC.  458  ;  8 
D.  &  R.  220.   And  see  EarlMaccks- 


Jleld  y.Sradley,  7  M.  &  W.  670. 
iV)JY,  B.,  in  Jolliffe  V.  Mundy,  4 
M.  &  W.  602;  7  Dowl.  225:  Daniel 
V.  Wtlkm,  16  Jur.  1092,  Ex.,  where 
the  plaintiff  discontinued  after  ver- 
dict for  defendant  and  now  trial 
granted. 

(/O  Peacock  v.  Harris,  1  N.  &  P 
2f0 ;  6  A.  &  E.  4i9.    See  Elvin  v. 
JJrimmond,  4  Bing.  415 :  Bower  v. 
UUl,  2  Sc.  635,  640. 
,.,(0  See  Bodi/  v.  Esdaile,  3  Bing. 
174:  Hunter  v.  Caldwell,  10  Q.  B. 
o3. 
(A)  Lord\.  War  die,  6  Dowl.  174 
(0  Ecniley  v.  Carver,  2  C.  B.  817; 
«.+'•  •^•'    ^-    P-    173;    overruling 
Mobmson  v.  Lay,  5  B.  &  Ad.  814, 
contra.  ' 

^  (m)  Semble  loader  v.  Thnmas,  1 
0.  &  J.  64.  As  to  what  costs  are 
now  allowed  in  lieu  of  double  costs, 
see  ante,  p.  092. 
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The  Ajiplication  fur,  &c. 

given  on  the  first  (o).  Whore  a  party  who  succeeded  on  the  second 
trial  was^not  entitled  to  the  costs  of  tlie  first  trial:  it  wos  held 
that  the  Master  was  right  in  allowing  the  successful  party  the  costs 
of  all  such  proceedings  on  the  first  trial  as  were  available  for  the 
second  (p),  and  therefore,  that  ho  was  right  in  allowing  the  costs 
of  the  briefs  subpoenas,  and  copies  on  the  first  trial,  but  not  The 

r  sSbpSLKX'fit  ^S""^ ''-''  ^^  *^°  -^^  °^  ™| 

Costs  of  resisting  an  unsuccessful  application  for  a  now  trial  are 
costs  m  the  cause  (r^),  unless  the  application  is  made  after  iudl- 
mont(r)  As  a  general  rule,  the  costs  of  the  maintenance  of  a 
witness  detained  m  this  country,  between  the  time  when  an  applica- 
tion for  a  new  trial  is  made  and  the  time  of  its  refusal,  will  not  bo 
allowed  as  costs  m  tho  cause.  In  one  case,  under  very  necidiar 
circumstances,  such  costs  were  so  allowed  (s).  Where  a  rule  nisi 
was  obtained  for  a  now  trial,  unless  tho  plaintiff  would  consent  to 
reduce  the  amount  of  the  verdict,  and  the  plaintiff  did  consent  and 
the  rule  by  the  agreement  of  tho  parties  was  discharged,  it  was  so 
without  costs  (<). 

\yhero  the  Court  is  equally  divided  in  opinion  upon  an  appli- 
cation for  a  now  trial,  and  it  consequently  fails,  neither  party  is 
entitled  to  any  costs  of  tho  application  unless  an  order  is  made  («) 
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Costs  where 
application 
for  a  new  trial 
discharged. 


Costa  where 

aii])lication 

drops. 


Proceedings  on  Order  for  new  TrM.-\-If  the  order  he  made,  draiu  Proceedings 
%t  up  imthout  delay  at  the  proper  oj)ice{x),  and  serve  a  cony  of  it  on  on  tlio  order 
the  opposite  solicitor  or  agent.     If  made  upon  payment  of  costs,  net  an  O'"'^  ""«le  o* 
appointment  from  the  Master,  serve  a  copy  of  the  order  and  appoint-  I'^'covering 
mcnt  on  the  opposite  solicitor,  get  the  costs  taxed  and  pay  them  luithout  ''°^*^' 
delay  ;  otherwise  the  opposite  party  may  more  to  rescind  the  order  (y) 
So,  he  may  move  to  rescind  it,  if,  after  the  costs  are  taxed  and 
demanded,  tho  party  docs  not  pay  thoni  in  a  reasonable  time.    Tho 
motion  to  rescind  tho  order  should  bo  made  on  notice  of  motion  (z). 

Whoro  a  ph  intiff  after  setting  aside  a  nonsuit  upon  payment  of 
costs,_  proceeded  to  a  second  trial  without  paying  these  costs,  and 
obtained  a  verdict,  the  Court  set  it  aside,  and  gave  tho  defendant 
leave  to  sign  his  judgment  in  tho  original  action,  unless  tho  costs 
were  paid  in  ten  days  (a). 

As  to  appealing  to  tho  Court  of  Appeal  against  the  order,  see 


(o)  Wilkinson  v.  Malin,  2  Dowl. 
G5:  lord  v.  IFardle,  G  Dowl.  174. 

(p)  Lambert  v.  Zi/ddon,  4  D.  &  L. 
400. 

{(j)  Eyre  v.  Thorp,  6  Dowl.  768: 
Bdisser  v.  Totvne,  1  Q.  B.  333  ;  4  P. 
&  D.  044. 

(»■)  Newton  and  Wife  v.  Boodle,  4 
C.  B.  359,  where  tho  coats  were 
ordered  to  bo  paid  by  both  plaintiffs, 
husband  and  wife. 

(s)  Dowdcll  V.  The  Royal  Aiistra- 
lian  tStcam  Navigation  Co.,  23  L.  J., 
Q.  B.  3G9. 

{t)  Thompson  v.  Bailey,  7  D.  &  L. 
Ex.  234 ;  4  Ex.  86.  The  rule,  how- 
ever, by  agreement  or  by  order  of 

C.A.P.— VOL.  I. 


the  Court  may  give  some  other  di- 
rection as  to  costs. 

{><)  Danscy  v.  Richardson,  23  L. 
J.,  Q.  B.  301. 

(.(■)  See  Lopez  v.  Dc  Tastd,  8 
Taunt.  712 ;  7  Moore,  120. 

(//)  See  Chase  v.  Uoblc,  4  Sc.  &  R. 
317  ;  3  M.  &  G.  635:  luirnr  v.  Be 
I'li/nn,  8  Jur.  779,  B.  C:  Em-l  of 
IJurborouah  v.  Hhardlow,  8  M.  &  W. 
205. 

(.-)  Old.  LII.  r.  1. 

((()  Nicholls  V.  Muznn,  13  East,  185. 
Sou  Hullock,  401 :  Boe  d.  Bauie  v. 
EaddoH,  Tidd,  9th  cd.  915 :  Farrer 
v.  Be  Flynn,  8  Jur.  779,  B.  C. 

3  c 
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In  what  time 
and  how  cu- 
forced  by  de- 
fendant. 


Past  IX.  posi,  Vol.  2,  Ch.  LXXXV.  (2).  An  order  for  a  new  trial  is  an  inter- 
locutory  order,  an  appeal  from  which  must  be  brought  within 
twenty-one  days  from  the  date  thereof  (a). 

3.  The  New  Trial, 

If  the  order  imposes  some  condition  on  the  party  at  whose  in- 
stance the  new  trial  is  gi'anted,  such  as  the  payment  of  costs  or  tho 
like,  such  condition  should  bo  performed  (i).  If  the  order  for  tho 
now  trial  simply  orders  the  costs  to  be  paid  by  one  party  without 
making  the  payment  a  condition  precedent  to  tho  new  trial,  pro- 
ceedings on  the  new  trial  will  not  be  stayed  until  they  are  paid  (c). 
Notice  of  trial.  Notice  of  trial  is  given,  and  the  cause  entered  for  trial,  as  in  ordi- 
nary cases. 

The  second  verdict  alone  appears  upon  tho  proceedings.  No 
notice  is  takon  upon  the  judgment  of  the  first  verdict,  hut  tho 

i'udgment  proceeds  as  if  the  second  verdict  was  the  only  one  that 
lad  been  given  {d). 


(;)  See  former  enactment,  C.  L.  P. 
Act,  1854,  ss.  34,  42. 

(a)  Ilighton  v.  Trcherne,  48  L.  J., 
Ex.  167;  39  L.  T.  411;  27  W.  E. 
246.    See  other  cases,  post.  Vol.  2, 


Ch.  LXXXV. 

(b)  See   Earl  of  Harborough  v. 
■Shardlow,%U.&'W.2Qb. 

(c)  Morton  v.  Falmcr,  46  L.  T.  285. 
{d)  Cp.  2  Saund.  253  a,n.  (8). 
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1.  In  what  Cases, 

OeneraUy.^-By  B.  of  S.  0.,  Ord.  XL.  r.  1,  -Except  where  by   Chap.  LXIX. 
the  Acts  or  by  these  rules  it  is  provided  that  judgment  may  bo 


obtained  in  any  other  manner,  the  judgment  of  the  Court  ahall  bo  Generally 
obtained  by  motion  for  judgment."  when  no 

The  cases  in  which  it  is  necessary  to  move  for  judgment  are  those  ''''•"'"''  P'°" 


VISIOU. 


referred  to  in  this  chapter.  In  alfor  nearly  all  orheTcasesaspocTal 
mode  is  provided  which  will  bo  found  treated  of  in  its  proper  place. 
(See  post,  Ch.  LXX.,  "  Judgment,"  and  the  Index.) 

When  no  Judgment  directed  at  2Vi«L]-By  7?.  ofS.  C,  Ord.  XL.  r.  2,  when  no 
"mere  at  the  trial  tho  Judge  or  referee  abstains  from  directing  judgment 
any  judgment  to  be  entered,  the  plaintiff  may  sot  down  a  motion  directed  at 
for  judgment.    If  ho  docs  not  set  down  such  a  motion  and  giro  *''''^'- 
notice  thereof  to  tho  other  parties  tvithin  ten  days  after  the  trial  any 
defendant  may  set  down  a  motion  for  judgment,  and  give  notice 
thereof  to  tho  other  parties." 

Under  this  rule  and  Ord.  XXXVL  r.  39  {ante,  p.  653),  the  Judge 
at  tho  trial_  may  simply  leave  tho  party  who  considers  hhnself 
entitled  to  judgment  to  move  for  it  (a).  But  in  order  to  brin^-  tho 
case  within  the  rule,  tho  Judge  must  bo  asked  to  give  judgment 
otherwise  it  has  been  hold  that  ho  cannot  bo  said  to  ' '  abstain"'  from 
doing  so  {b). 


(«)  Yetti  V.  Fostir.  3  C.  P.  D.  437, 
per  Cur.  at  p.  438 :  lientchcr  v.  Coley, 
52L.J.,  Q.  B.  398;  48  L.  T.  533. 
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(4)  Davenport  v.  Ward,  47  L.  T. 

:8. 


3c2 


706 


Paj    IX. 


— ^To  set  aside 
judgment 
dii-ected  and 
enter  other. 


After  trial  of 

issues. 


After  trial 
before  referee. 


Motion  for  Judgment,  tfcc. 

Wliero  a  verdict  is  taken  subject  to  a  rcforonco,  tlio  arbitrator 
having  power  to  direct  a  verdict  to  be  entered,  judgment  may  bo 
signed  on  the.  award  without  any  motion  notwithstanding  that 
nothing  is  said  as  to  judgment  in  the  order  of  reference  (c). 

When  it  is  desired  to  set  aside  Judgment  directed  at  the  Trial  and 
enter  other  Judgment.^ — By  li,  of  S.  C.  Ord.  XL.  r.  3,  "  Where,  at 
or  after  a  trial  with  a  jury,  the  Judge  haa  directed  that  anj'  judg- 
ment be  entei'cd,  any  party  may  apply  to  set  aside  such  judgment 
and  enter  any  other  judgment,  on  tho  ground  that  the  judgment 
directed  to  bo  entered  is  wrong  by  reason  that  the  finding  of  the  jury 
upon  the  questions  submitted  to  them  has  not  been  pi'operly  entered." 

By  r.  4,  "  Where,  at  or  after  a  trial  by  a  Judge,  either  with  or 
without  a  jury,  the  Judge  has  directed  that  any  judgment  be 
entered,  any  party  may  apply  to  set  aside  such  judgment  and  to 
enter  any  other  judgment,  upon  the  ground  that,  upon  tho  finding 
as  entered,  the  judgment  so  directed  is  wrong." 

By  r.  o,  "  An  aiiplication  under  Eules  3  and  4  of  tliis  Order  shall 
be  to  the  Court  of  Appeal,  unless,  whore  there  has  been  a  trial  with 
a  jury,  there  is  silso  a  motion  for  a  now  trial,  in  which  case  it  shall 
be  to  tho  Divisional  Court  by  which  such  motion  shall  be  heard." 

An  application  under  this  rule  is  an  application  on  appeal  under 
Ord,  L  VIII,  rr.  2  and  4  {d),  and  must  be  made  on  notice  of  motion 
and  not  ex  parte  (e). 

After  Trial  of  Issues  or  Questions  of  Fad,'] — By  Ord.  XL,  r.  7, 
"  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  be  determined  in  any  manner,  the  plaintiff  may  set  down 
a  motion  for  judgment  as  soon  as  such  issues  or  questions  have  boon 
determined.  If  he  does  not  sot  down  such  a  motion,  and  give 
notice  thereof  to  the  other  parties  within  ten  days  after  his  right  so 
to  do  has  arisen,  then  after  tho  expiration  of  such  ten  days  any 
defendant  may  sot  down  a  motion  for  judgment,  and  give  notice 
thereof  to  the  other  parties." 

By r.  8,  "Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  bo  determined  in  any  manner,  and  some  only 
of  such  issues  or  questions  of  fact  have  been  tried  or  determined, 
any  party  who  considers  that  the  result  of  such  trial  or  detennina- 
tion  renders  tho  trial  or  determination  of  the  others  of  them 
unnecessary,  or  renders  it  desirable  that  the  trial  or  determination 
thereof  should  be  postponed,  may  apply  to  tho  Court  or  a  Judge  for 
leave  to  set  down  a  motion  for  judgment,  without  waiting  for  sucli 
trial  or  deteiinination.  And  the  Court  or  Judge  may,  if  satisfied 
of  tho  expediency  thereof,  give  such  leave,  upon  such  terms,  if  any, 
as  shall  appear  just,  and  may  give  any  directions  which  may 
appear  desirable  as  to  postponing  the  trial  of  tho  other  issues  of 
fact"(/). 

After  Trial  hefore  Eeferee.]— See  post,  Vol.  2,  Ch.  CXXXV. 


(c)  Iloyd  V.  Lewis,  2  Ex.  D.  7. 
Wlitii'o  see  |)ei'  JiivlC,  L.J. 

(rf)  See  post,  Ch.LXXXV.,  '' Ap. 
pval  to  the  Court  (f  ApucaV :  Funlir 
V.  llohn-ts,  W.  N.  1877. 


(<■)  Joiicsv.Davis.W.  N.  1877,80; 
3G  L.  T.  41.5. 

(/)  See,  for  instuiico,  Itipidilic  of 
livl'n'ia  V.  ISoUiian  Aciiuatioii  Cu., 
24  W.  R.  201. 


Ill  what  Cases, 


InDefauU  of  Pleading  ■\~\Y\iovo  tho  claim  in  for  a  debt  or  lioui- 


or 


7fi7 

Chap.  LXIX. 

lu  default  of 
lileadiiig — 
Default  by 
defcudaut. 


—Default  by 
one  of  several 
defendauts. 


dated  demand  or  for  dotoution  of  goods  or  pecuniary  danmpos 
recovery  of  land  {see  postCh.  ClY  -IleroreryofL„,nr),  or  a  ISbi- 
nation  of  two  or  nioro  of  such  c  aims,  the  plaintiff  may  sign  judg- 
ment if  the  defendant  makes  default  in  delivery  of  defence  (7).  In 
other  cases  hp  munt  sot  down  the  action  on  motion  for  judgment 
under  Orel  AA  VIL  rr.  11,  12,  which  are  as  follows  •_ 

;'  11.  In  all  other  actions  than  those  in  the  preceding  rules  of 
this  order  mentioned,  if  the  defendant  makes  default  in  doliverinj; 
a  defence,  the  plaintiff  may  set  down  tho  action  on  motion  fo^ 
3udgment,  and  such  judgment  shall  bo  given  as  upon  tho  statement 
of  claim  tho  Court  or  a  Judge  shall  consider  tho  plaintiti  to  bo 
entitled  to.  '■ 

12.  Where,  in  any  such  action  as  mentioned  in  tho  last  pro- 
ceding  rule,  there  aro  several  defendants,  then,  if  one  of  such 
defendants  make  such  default  as  aforesaid,  tho  plaintiff  may  either 
(if  the  cause  of  action  is  severable)  sot  down  the  action  at  once  on 
motion  for  judgment  against  the  dofondant  so  making  default,  or 
may  set  it  down  against  him  at  tho  time  when  it  is  entered  for  trial 
or  set  down  on  motion  for  judgment  against  the  other  defendants." 

No  afladavit  in  support  of  tho  application  is  necessary  (h). 

If  a  defence  is  delivered  out  of  time  after  the  plaintiff  has  served 
notice  of  motion  for  judgment  in  default,  it  cannot  be  disregarded(0, 
but  if  it  discloses  no  defence  tho  Court  will  give  judgment  on  the 
admissions  {k). 

Where  several  defendants,  one  of  whom  was  an  infant,  made  do- 
fault  in  delivering  defences  in  the  Chancery  Division,  tho  Court 
ordered  that  tho  action  shoidd  be  set  down  on  notice  of  trial  against 
tho  infant,  and  on  motion  for  judgment  against  tho  other  defen- 
dauts {I). 

By  Onl  XXVII.  r.  14,  "  In  any  case  in  which  issues  ariso  in  an 
action  other  than  between  plaintiff  and  defendant,  if  any  party  to 
any  such  issue  makes  default  in  delivering  any  pleading,  the  oppo- 
site party  may  apply  to  tho  Court  or  a  Judge  for  such  judgment, 
if  any,  as  upon  tho  pleadings  ho  may  appear  to  bo  entitled  to. 
And  tho  Court  or  Judge  may  order  judgment  to  be  entered  accord- 
ingly, or  may  make  such  other  order  as  may  be  necessary  to  do 
complete  justice  between  the  parties." 

On  Admissions  of  Fact  in  Pleadings  or  ot7ierwisc.'\—'By  li.  of  S,  C,  Ou  admissions 
Ord.  XXXIL  r.  6,  "Any  party  may  at  any  stage  of  a  cause  or  offset, 
matter,  whoro  admissions  of  fact  have  been  made,  either  on  tho 
pleadings,  or  other ivise,  apply  to  1L.0  Court  or  a  Judge  for  anch  jitdg- 
ment  or  order  as  upon  such  admissions  ho  may  be  entitled  to,  with- 
out waiting  for  the  determination  of  any  other  quest'on  between 
tho  parties ;  and  tho  Court  or  a  Judge  may  upon  such  application 


—By  party 
other  thau 
plaintiff  or 
defendant. 


is,  W.N.  1877,80; 


(a)  See  ante,  pp.  326  et  seq. 

(«)  I'erpctral  Investment  Jiuildina 
Social/ V.  Gillespie,  W.N.  1882,4. 

(0  'Gill  V.  JFooi/Jin,  25  Ch.  D.  707; 
53  L.  J.,  Ch.  G17;  50  L.  T.  490 ;  32 
W.  E.  393 :  Gibbings  v.  Strong,  26 


Ch.  D.  66 ;  50  L.  T.  579 ;  32  W.  E. 

757. 

(k)  Gill  V.  TFoodJin,  supra. 

(/)  National  I'l-ofincial  Bank  v. 
Eciiiis,  51  L.  J.,  Ch.  97.  See  In  re 
Fitzwatcr,  Fitzwaicr  v.  Waterhouse, 
52  L.  J.,  Ch.  83. 
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Motion  for  Judgment,  dtc, 

make  such  order,  or  give  such  judgment,  as  the  Court  or  Judge 
"  may  think  just." 

This  rule  corresponds  with  the  former  Ord.  XL.  r.  11,  the  words 
•'  judgment "  and  "order "  being  substituted  for  " relief  "  (m).  In 
accordance  with  it  when  either  party  is  clearly  entitled  to  an  order 
or  judgment  by  reason  of  admissions  of  fact  (omissions  to  deny  are 
sufficient  {n) ),  he  may  apply  for  it  at  once  (o),  and  so  get  rid  of  any 
part  of  the  action  as  to  which  there  is  no  controversy  (p).  But  a 
plaintiff  moving  under  this  rule  must  have  a  clear  case ;  a  mere 
admission  or  mere  non-denial  of  a  right  which  has  no  existence  in 
law  will  not  suffice  (q).  The  power  to  make  an  order  under  this  rule 
is  discretionary,  and  the  Court  of  Appeal  will  not  interfere  whore  the 
Judge  in  his  discretion  has  refused  tho  application  (r).  The  plaiu- 
tift' may  movefor  judgment  under  this  rule  notwithstanding  that 
he  has  joined  issue  and  given  notice  of  trial  (s) ;  he  does  not,  how- 
ever, waive  his  right  to  insist  on  admissions  in  tho  pleadings  by  not 
moving  under  this  vale{t).  Whore  a  defendant  admits  tho  claim, 
but  sets  up  a  counterclaim,  the  plaintiff  could  not,  under  tho 
former  rules,  in  ordinary  cases,  movo  for  judgment  under  this 
rule  (m).  But  it  would  appear  that  he  can  do  so  now  under 
Ord.  XXVII.  r.  9,  ante,  p.  3a2. 

Where  the  plaintiff  fails  to  deliver  a  reply  to  a  counterclaim, 
the  defendant  may  move  for  judgment  on  his  counterclaim  [x). 
If,  however,  the  reply  is  delivered  before  tho  notice  of  motion  is 
given,  though  after  the  time  limited,  the  Court  will  not  order  judg- 
ment {y). 

In  an  action  against  husband  and  wife  on  a  joint  and  several 
promissory  note,  where  a  defence  delivered  by  both  presented  no 
defence  as  to  the  husband,  upon  motion  under  this  rule  tho  jilaiu- 
tiffs  obtained  an  order  for  final  judgment  against  the  husband 
without  waiting  for  the  determination  of  the  case  against  the 
'wife(z).  When  some  of  the  defendants  do  not  appear  or  plead, 
and  the  others  admit  the  plaintiff's  right  he  may  move  against  the 


(»m)  Cp.  Fascal  v.  Eiehards,  50 
L.  J.,  Ch.  337;  44  L.  T.  87;  29 
W.  R.  330. 

(«)  Sijmonds  v.  Jenkins,  34  L.  T. 
277:  Ruttc:  v.  Tregent,  12  Ch.  D. 
758,  V.-C.  B. :  Barnard  v.  Wieland, 
W.  N.  1882,  103 ;  30  W.  R.  947, 
reference  to  deeds.  As  to  what  is 
a  sufficient  admission,  see   London 

tndieato  v.  Lord,  8  Ch.  D.  84: 
eeman  v.  Cox,  Id.  148. 

(o)  Gilbert  v.  Smith  (C.  A.),  2 
Ch.  D.  686 ;  35  L.  T.  43 :  Burnell  v. 
Burnell,  UCh.  D.213. 

(»)  Per  Jessel,  M.  R.,  Thorp  v. 
Moldsworth,  3  Ch.  D.  at  5.  640. 

{q)  Chilton  V.  Corporation  of  Loti' 
don,  7  Ch.  D.  735 ;  38  L.  T.  498. 

ir)  Mellor  v.  Sidebottom,  6  Ch.  D. 
842. 

(s)  7?r.w;»  V.  Pearson,  21  Ch.  D. 
716;  46L.T.  411. 

{t)  TiUesletj  v.  Harper,  7  Ch.  D. 


403. 

{ti)  Mersey  Steamship  Co.  v.  Sh  utile- 
worth,  11 Q.  B.  D.  631 ;  48  L.  T.  625; 
32  W.  R.  245  (C.  A.).  See  Showell 
V.  Botoron,  48  L.  T.  613 ;  52  L.  J., 
Q.  B.  284 ;  31  W.  R.  550. 

{x)  Street  v.  Crump,  25  Ch.  D.  68; 
49  L.  T.  397  ;  32  W.  R.  89 :  Lumsilm 
V.  TFinter,  8  Q.  B.  D.  650 ;  51  L.  J., 
Q.  B.  413:  Caroli  v.  Uirst,  18  L.  T. 
759;  31  W.  R.  839:  cp.  I'ascal  v. 
Richards,  supra,  n.  («;)  :  Litton  v. 
Litton,  3  Ch.  D.  793,  contra,  Ccannot 
be  supported.  See  also  as  to  reply 
joining  issue  generally  on  a  counter- 
claim, liolfe  V.  McLaren,  3  Ch.  D. 
106.  See  Ord.  XXVn.  r.  13,  ante, 
p.  32,. 

(y)  Graves  y.  Terry,  9  Q.  B.  D. 
170;  30  W.  R.  748:  cp.  Gill  v. 
Tfovd/w  and  Gibbings  v.  Strong,  citod 
ante,  p.  757,  n.  («). 

(a)  Jenkins  v,  Davies,  1  Ch.  D.  696. 


Practice  on  Motion, 


0  Court  or  Judge 
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latter  and  against  the  others  in  default  together  (a).    An  order  for   Chap.  LXIX. 
sale  in  a  partition  action  (6),  for  an  account  in  a  partnership  ' 

action  (c),  or  for  a  decree  in  an  administration  action  {<l),  may  be 
made  under  this  rule.  For  form  of  order  when  the  further  hearing 
is  adiourned,  see  Bennett  v.  Moore,  1  Ch.  D.  G'J2(e). 

Under  the  former  rule  which  only  applied  to  admissions  on  tho 
pleadings  and  did  not  say  "  or  otherwise"  as  tho  present  rule  does, 
it  was  hold  that  the  indorsement  on  tho  writ  was  not  a  pleading,  so 
as  to  entitle  tho  plaintiff  to  move  under  the  rule  (/).  Under  tho 
present  rule  tho  motion  could  be  made  in  this  case. 

Tho  rule,  it  will  bo  observed,  applies  to  admissions  mado  on  tho 
pleadings  or  othenvise.  Admissions  made  in  letters  written  and  a 
deed  executed  before  action  have  boon  hold  suflicient  ( 7).  But  tho 
rule  does  not  empower  tho  Court  to  order  money  to  bo  brought  into 
Court  whero  tho  defendant  in  an  action  of  tort  merely  admits  in 
answer  to  interrogatories  that  something  is  duo  {h), 

Tho  application  under  this  rulo  may  bo  mado  by  summons  at 
Chambers  (»"). 


2.  Practice  on  the  Motion, 

Generally.'j—ln  tho  Queen's  Bench  Division  tho  party  desiring  to  Practice  on 
move  for  judgment  must  give  notice  of  motion  to  tho  party  against  motion, 
whom  the  judgment  is  desired  (/i;).  Tho  notice  is  served  in  tho 
usual  manner  {l),  and  a.  copy  of  it  must  bo  left  with  tho  officer 
having  charge  of  tho  list  of  opposed  motions,  who  will  enter  it  in 
that  list.  Tho  motion  will  then  come  on  in  its  order  in  tho  list. 
The  motion  for  judgment  must  be  mado  to  tho  Divisional  Court 
except  when  tho  rules  expressly  require  it  to  bo  made  to  the  Court 
of  Appeal.  In  the  case  of  an  application  for  judgment  or  admis- 
sion in  tho  pleadings  under  Ord.  XXXII.  r.  C  {ante,  p.  757),  the 
application  may  be  made  by  summons  at  Chambers  (m). 

Two  clear  days'  notice  at  least  is  necessary  (n).  Tho  motion  will 
be  in  tho  printed  list  on  one  of  the  days  when  opposed  motions  are 
taken,  and  will  be  called  on  in  its  order.    It  may  be  heard  before  a 


(a)  See  Bridson  v.  Smith,  W.  N. 
1876, 103 ;  24  W.  E.  392:  Parsons  v. 
Harris,  6  Ch.  D.  694.  Where  one 
of  the  defendants  is  an  infant,  soo 
National  I'rorincial  Bank  v.  Evans, 
51  L.  J.,  Ch.  97. 

(i)  Burnell  v.  Bimiell,  11  Ch.  D. 
213. 

(c)  Tttrquand  v.  Wilson,  1  Ch.  D. 
85 :  Brassimjton  v.  Vmsons,  24  W.  K. 
881,  receiver  appointed:  llnmJicij  v. 
Eeade,  1  Ch.  D.  643,  delivery  of 
securities.  See  Uoddinoton  v.  Jack- 
sonville, <i-c.  R.  Co.,  39  L.  T.  12,  sale 
of  bonds. 

(rf)  In  re  Barker's  Estate,  Ilcther- 
ington  v.  Longrigg,  10  Ch.  D.  102. 

('-'")  Adopted  iu  lirasxington  v. 
Cusson^,  supra,  and  Burnell  v.  Bur- 
nell, supra. 

(/)  Wallia  V.  Jackson,  23  Ch.  D. 


204 :  cp.  Wihnott  v.  Young,  44  L.  T. 

utjX. 

{g)  Hampden  v.  Wallis,  27  Ch.  D. 
251 ;  33  W.  R.  357;  32  W.  R.  977. 

(/O  mniips  V.  Hor.ifray,  \V.  N. 
1884,  171. 

(i)  Padgett  v.  Binns,  W.  N.  1884, 
10,  Mathew,  J.,  at  Chambers.  See 
infra,  n.  (m) :  Gongh  v.  Hcatlcy,  49 
L.  T.  772;  32W.  K.385. 

(k)  See  forms,  Chit.  F.,  p.  371. 

^7)  See  post. 

Im)  Padgett  v.  Binns,  W.  N.  1884, 
10,  Mathew,  J.,  at  Chambers :  t'roft 
V.  CoUingwood,  W.  N.  1884,  33.  In 
the  Chancery  Division  the  applica- 
tion is  mado  to  tho  Court,  t'uok  v, 
Hc'ines.  W.  N.  1SS4.  75 :  cp.  Got(qh 
V.  i/^fl%,  W.N.  1884,  14. 

00  R.  of  S.  C,  Ord.  LII.  r.  5: 
Roupell  V.  Parsons,  34  L.  T.  56. 


Ill 


Taht IX. 


Time  within 
which  motion 
must  be  set 
down. 


Powers  of 

Court  on 
inotion  for 
judgment. 


Motion  fur  Judgment,  &c, 

singlo  Judge  (o).  When  the  same  party  moves  for  ludrfmont  anrl 
also  in  the  nltcrnativo  for  a  new  trial,  or  when  STre  cS. 
motions  for  jinlgniont  and  for  a  new  trialin  the  same  °xctiontlo 
motion  for  judgment  sliould  come  on  for  argument  togetl  mw  fli 
the  application  tor  tlio  now  trial  («),  and,  if  uccessarv.  a  diJcc  io 
that  th.y  should  do  so  should  bo  obtai-  od.  '^''^-°'^y>  °'  u^cction 

A  nctioo  of  motion  for  judgment  may  be  served  as  against  n 
Jfjidant  who  \- -t  aPPoarod  by  beiifg  filed  pursiiaiKX/ 

tWidencit  talt?n"Sfct1.r^^^'^'  "  '''""  '°  "'"  ''''' 

r)J' vV''""'^o"u't'"''  ^f^*'"*^"  """'  ^«  ''*  doum.-]-Tiy  R.  of  S.  C 
Onl  XL.  r.  9,  '«  No  motion  for  judgment  shall,  except  bv  leave  rif 

rom  fbn'r ""  '^"^'°\^  ''''}'^''  ^'^^  ^he  exphSvoFo  rz 

paSrS/^&Ji^?:!^!?^^"^!  the  rules  relating  te 

Powers  of  Court  on  Motion  for  Judgment.^-Bj  Ord.  XL  r  10 
IvSFTv,  V'^°^l''"  for  judgment,  or  upon  anipplLtion  for  a  new 
w  M  '  It  ST^  "^f'^^r^?  all  inferences  of  faJt,  not  SicoJs  «  t 

,> ISl  fL  V^-*"/  *^°  J""-^''  ^^'^  '^  ^'-^^'^^o^^  that  it  has  before 
It  all  the  materials  necessary  for  finally  determining  fhn  n!,T 
tions  in  dispute  or  any  of  them,  or  for  aw™|  any  Je  f 
sought,  give  judgment  accordingly,  or  may  if  it  shall  h.  l 
opunon  that  it  has  not  sufficient  Sa^erialsSreitl  enable  t  o 
give  judgment,  direct  the  motion  to  stand  over  for  further  Jo. 
sideration   and  direct  such  issues  or  questions  to  be  tr  ed  or  dote?" 

.^A^!J"';°,*^)^stantiall;y  reproduces  Ord.  XL.  r.  10  of  the  T^nln. 
?V«'^'  ^^t/^"-tlier  gfves  the  Court  the  power  of  ta°n^ll 

^Sfistce^f-elbfrn^.  ''-'  ''  '^^  ^it.'Z'Zr^:},^ 

Pirst.  Whero  the  case  has  boon  f ,  ir^l  with  a  jury. 

Under  the  former  rule,  the  Courts  on  applications  for  new  frink 
when  It  appeared  to  them  that  they  had  befZ  tLm  nil   +   ' 
materials  for  coming  to  a  final  decision    n  the  case    SsteJdo? 
siniply  grantmg  or  refusing  the  application.  frequeSW  0x0^!° 
this  power  of  on  ering    udgment  according  to  their  own  So 
the  case;  and  this  notwithstanding  that  the  proceSinrinvo  ve, 
setting  aside  a  judgment,  or  oven  a  verdict.^obtaie? below}' 
Thus,  upon  an  application  (t)  to  set  aside  a  verdict  fo    the  p laL    i' 


(0)  R.  of  S.  C,  Ord.  LIX. ;  Appel- 
late Jurisdiction  Act,  1876,  s.  17 
Sec  ante.  p.  16.      • 

(;/)  S,'(ir/v.  Goural  Stmm  Xuvi- 
gdtion  Co.,  W.  N.  1870,  33. 

(y)  McrioHv. Miller.  3Ch.  D.fllO: 
4oi,.  J,,  Ch.  613  (C.A.J:  Di/imnd 
y.froft,  3  Ch.  D.  512;46L.  J.,  Ch. 


612,  M.  R. 
if)  Ellis  V.  Eobbiits,  50  L.  J.,  Ch. 

^^,^''\J^""''""'  ^-  K'/iiiill,  10  Q.  B.  D. 
178,  191  ;  48  L.  T.  426. 

T.  '^'l.l'"""  '''■  '^>'"""i!'i^,  48  L.  J..  C 

n    a"^^^-.,^?/-  ^-  536,  affirmed  iu 
C.  A. ;  41  Id,  461. 


.0  rules  relating  to 


Powm  of  the  Court  on  the  Motion, 

and  for  a  now  trinl  the  Court,  considorinK  tliat  tlioro  was  no 
ovidcnco  to  support  tho  ver<lict,  ordered  judgment  to  be  entered 
for  the  defendaut.  feo  in  llamiUon  v.  Johmon  («),  it  was  held  tliat 
the  Court  might  if  they  thought  iit,  .sot  aside  tho  special  lindings 
of  a  jury  and  the  judgment  entered  thereupon  at  tho  trial,  and 
enter  judgment  in  accordanco  with  th  ir  own  view  of  tho  ciso 

The  Com-ts  will  not  exercise  this  power  while  any  question  of  fact 
remains  undetermined,  or  unless  all  tho  necessary  facts  aro  com- 
pletely before  them  {x).  But  where  no  additional  facts  remain  to  bo 
proved,  and  it  is  clear  that  a  jury  must  on  the  facts  proved  return  a 
particular  verdict,  the  Court  will  not  put  tho  parties  to  tho  expense 
of  a  now  trial,  but  will  enter  judgment  at  once  {y).  In  MiUssich  v. 
IJoiid  (z),  where  on  a  verdict  for  tho  plaintiff  tho  Common  Pleas 
Division,  though  they  granted  a  new  trial,  refused  to  enter  iudn'ment 
for  the  defendants  under  this  rulo,  and  tho  defendants  appealed  on 
this  point,  ilfe?//s7(,  L.  J.,  said:— "Although  tho  rules  givo  very  general 
powers,  still  it  was  not  intended  that  tlio  Court  should  tako  advan- 
tage of  that  to  tako  any  question  from  a  jury  which  is  proper  to  bo 
decided  by  them ;  therefore,  what  wo  have  to  consider  is,  wliether 
the  appellants  have  made  out  that  there  is  no  question  to  go  to  a 
jury.  .  .  .  Tho  Court  should  be  very  careful  not  to  take  upon  itself 
any  function  which  properly  belongs  to  a  jury,  such  as  determiniii"- 
facts  which  depend  on  tho  credibility  of  witnesses  ;  and  oven  whcro 
tho  facts  aro  admitted  and  tho  question  turns  on  the  proper  in- 
ferences to  bo  drawn  from  them,  unless  power  is  expressly  given  to 
tho  Court  to  draw  inferences,  tho  question  is  still  one  for  a  jury." 

This  power  tho  Courts  have  under  the  new  rule,  so  far  as  their 
inferences  from  the  facts  are  not  inconsistent  with  the  findings  of 
tho  jury. 

Tho  Court  will  not  disturb  tho  findings  of  fact  by  the  jury  (a); 
but  whcro  tho  jury  has  gone  on  to  draw  inferences  from  those  facts', 
which  tho  Court  sees  cannot  bo  justified,  it  will  either  grant  a  now 
trial  as  in  MiUsskh  v.  Lloyd  (5),  or  under  the  present  rulo  will  tako 
the  facts  as  found  by  the  jury  and  proceed  to  enter  tho  proper 
judgment  thoreon  (c). 

Secondly.  Where  the  case  has  been  tried  by  a  Judge  without  a 
jury. 

"  Where  tho  Judge  finds  the  facts,  there  the  Court  of  Appeal  has 
tho  same  jurisdiction  that  he  has,  and  can  find  the  facts  which 
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bins,  60  L.  J.,  Ch, 


00  5  Q.  B.  D.  263  ;  41  L.  T.  461. 
Ami  SCO  Chapleo  v.  lirioiswick  Builtl- 
iiiff  Society,  6  Id.  690,  714 ;  44  L.  T. 
449,  553 :  Heath  v.  Pugh,  6  Q.  B.  D. 
at  p.  3o5. 

(x)  Morton  v.  Talmer,  51  L.  J.,  Q. 
B.  at  pp.  9,  11  ;  45  L.  T.  at  p.  427. 

(y)  Yorkshire lianJwig  Co.  v.  licat- 
soH,  5  C.  P.  D.  109,  127  (C.  A.) :  .S'. 
a,  4  Id.  204 :  £ob!>ett  v.  -S'o«i!/i.  Hast, 
a.  Co.,  51  L.  J.,  Q.  B.  161 :  Seear  v. 
Co/icn,  45  L.  T.  689,  591. 

(;)  40  L.  J.,  C.  P.  404. 

{a)  Per  BrannveU,  L.  J.,  in  Jones 
V.  Ilough,  5  Ex.  D.  at  p.  122 :  and 
Bee  Perkins  v.  Dangerjield,  W.  N. 
1879,  p.  172. 


(i)  46  L.  J.,  C.  P.  404 :  and  see 

Paliiwr  V.  Fit-wigram,  W.  N.  1880, 
p.  26,  wlicro  a  now  trial  was  granted ; 
but  the  Court  refused  to  enter  jud<{- 
meut  ou  the  ground  that  at  tlie  second 
trial  the  facts  might  be  found  dif- 
ferently_.  In  lirewslcr  v.  JJiirrand, 
Id.  p.  27,  tho  same  course  was  taken, 
the  Court  holding  there  wa^  some 
evidence  to  go  to  a  jury  and  tayiug 
that  Ord.  XL.  r.  10  was  not  intended 
to  put  the  Court  in  the  place  of  the 
jury. 

((•)  See  supra,  Baiin  v.  Sim  m  ins, 
HumUton-v.Jo/iimn,  Chapleo  v.  The 
Brunsuick  Buihling  Society. 
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Motion  for  Judgment,  Ac, 


_^""^'      over  way  they  liko  "  {d).    Thoroforo,  the  Court  of  Appeal  may  in  all 
such  ca803  renew  the  fin< lings  of  fact,  aud  give  judgment  ac- 
cordingly upon  an  appeal  without  a  motion  for  a  new  trial  (e) 
See  the  pnneipleg  ou  which  the  Court  acts  in  those  cases  ox- 
plamod  at  length  by  Cotton,  L.  J.,  in  Jones  v.  Hough  (/).     In  the 
flame  case  Thesiger,!,.  J.,  expressed  an  opini  )n,  in  which  Cotton, 
L.  J.,  concurred,  that  whore  the  appellant  i  Uoges  that  ho  was 
taken  by  surprise  at  tho  trial,  it  would  be  proper  that  a  motion  for 
a  now  ti-ial  should  be  made,  although  upon  that  motion  it  would 
bo  open  to  the  Court  of  Appeal  not  to  send  tho  caso  back  to  tho 
Judgo  who  tried  it,  but  itself  to  take  tho  additional  evidence,  ainl 
80  try  the  whole  caso.    The  samo  learned  Jud^r-  seemed  to  think 
that  there  should  also  bo  a  motion  for  a  now  trial  in  cases  where 
the  Judge  below  had  so  dealt  with  specific  questions  of  fact  as 
tnat  tho  findings  on  those  specific  questions  might  b'    separated 
from  the  judgment  on  the  wholo  caso.    This  question  may  bn 
important  with  reference  to  the  time  for  appealing  from  such  a 
finding;  form  Krehl  v,  Burrell{g),  it  was  told  tliat  an  appeal 
from  the  decision  of  a  Judge,  sitting  without  a  jury  on  a  question 
ot  tact,  must  bo  brought  within  twenty-one  days.      This  was 
explained  vo.  LovM  \.Lvwe{h)  to  mean  a  decision  on  a  question  of 
tact  where  dofimte  issues  of  fact  have  boon  settled  at  the  com- 
mencomont  of  the  trial.     Other  findings  of  fact  may  be  appealed  on 
like  the  judgment  at  any  time  within  the  year. 

In  Davis  y.  Great  Eastern  Bail.  Co.(i),  to  an  action  in  tho 
Mayor  s  Court,  the  defendants  pleaded  judgment  of  nonsuit  against 
the  plaintiff  in  a  former  action.  This  plea  -as  overruled,  and  a 
verdict  passed  for  the  plaintiff  for  tho  full  amount  of  his  claim! 
Ihe  defendants  obtained  a  rule  m  the  High  Court  to  set  aside  this 
verdict,  and  to  enter  it  for  themselves.  The  Exchequer  Division 
held  that  the  plea  was  substantially  good,  and  that  the  rule  ou-lit 
therefore,  to  bo  made  absolute ;  but  considering  that  this  pleS  if 
pleaded,  was  fatal  to  tho  plaintifi"8  case,  they  availed  thomselvos 
defend  ^t^*''^  ^^'*^"'  '"^°'  ^^^  filtered  judgment  for  tho 

Ch^CXXL    ^^^^°^  *°  proceedings  in  interpleader  (/<;),  and  see 

As  to  further  considerations,  see  p.  647. 
n^%\°Tz^^^^^  ^^^^^°'  "'Ccounts  and  inquiries,  see  post.  Vol  2, 


Power  to 


order  newtrial  atmSf  BvB  V/^'^C^'o  rfv%f'  «««  «f  t/"^^'"™«  ^'>^^'"^ 
or  to  Bet  aside  Z.  „  '"'w  ^  ^i  %  "J  ^'  ^''  ^^l'  W^-  »*•  5,  "  If  upon  hearing  of 
judgment.  ^^  appeal,  it  shall  appear  to  the  Court  of  Appeal  that  a  new  trial 
ought  to  be  had,  it  shaU  be  lawful  for  the  said  Court  of  Appeal  if 


{d)  Per  Bramwell,  L.  J.,  in  Jones 
T.  Hough,  6  Ex.  D.  at  p.  122. 

{c)  Jones  V.  Hough,  supra :  Potter 
y.  C(a«o;!,  5Ex.  D.  137.  Conversely, 
judgment  on  the  whole  case  may  be 
given  in  the  Court,  of  Appeal  on  a 
motion  for  a  new  trial.  IFaddcll  v. 
Jilockey,  10  Ch.  D.  416;  40  L.  T.  286. 


(/)  5  Ex.  D.  at  p.  124. 
(g)  10  Ch.  D.  420  (C.  A.). 
Ih)  Id.  432  (C.  A.). 
(0  39  L.  T.  635.  And  see  Eaatland 
X-  •S'"i?/'f^''  ^  ^-  ^-  D.  at  p.  437 ;  38 

li.  T.   .JDJ. 

{k)  Williams  v.  Mercier,  9  Q.  B.  D. 
337;  51  L.  J.,  Oh.  594. 


asMmMMMMMW 


ler(A),  and  see 


Jiulijment  on  Motion, 


763 


it  shall  think  fit,  to  order  that  tho  verdict  and  judgment  shall  be   Chat.  LXIX. 
set  aside,  and  that  a  now  trial  shall  bo  had  "  (/).  


3.  Judgment  on  Motion, 

The  judgment  is  signed  in  tho  usual  way  on  production  of  tho  JnnRmcnton 
rule  or  order.    A  form  of  judgment  is  provided  by  tho  /;.  of  ,S?.  0 ,  ""^tiuu. 
App.  F.  No.  10,  tho  uso  of  which  is  sanctioned  by  Ord.  XLL  r  { 
In  ordinary  cases  this  form  is  not  used,  but  tho  oidinary  form  of 
judgment  on  an  order  of  Court  is  adopted  {m). 


(n  This  was  actod  on  in  Perkins 
V.  JJangcrJicid,  W.  N.  1879, 172. 


(w)  Sue  Chit,  F.,  pp.  273—4. 


Bee  post,  Vol,  2, 
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Part  IX. 


When  to  be 
Bigued  or 
cuteretl. 


Poatjioning 
tho  signing  of 
judgment. 


Entering 
judgment 
nunc  pro  tunc. 


CUAPTER  LXX. 

JUDGMENT  (a). 


FAOB 

Jfuiu  obtained.  See  prefeding 
Chapter,  ami  the  Index,  nub- 
tit.  "  Jiidi/moit." 

V'/iin  to  be  siyiu'd 754 

Eideiiiig  Jtidyment   705 

Cciienitt)/   705 

Practical  directions  aa  to  Htgn- 
ing  after  Trial 700 

In  other  Cases,  ste  Index,  tub- 
tit.  "Judgment." 


PAOB 


700 


Memoramfam  to  be  Indorsed  on 
Judiii  lent  requiring  any  AH  to 
be      le    


lielation  of  Judymeiits 707 

I'lfect  of  Judgment  in  Detinue, ,  7C7 

Interest  on  Judgment    707 

Amendment  of  Judgment 703 

Setting  aside  Judgment 703 


in  (lotiult  ot  appoanuico,  see  ante,  pp.  259  et  W'ln  (Inf.nilf    J 

ante,  p.  J40.     See  also,  us  to  tho  pract  co  on  sieuini?  iii,l.>.n,n,,f  • 
various  other  particular  casos,  thi Index,  .u6-<T'.Sj;S;>']'  "' 

When  to  be  Signed  or  Entered  (h\l As  in  +1in  T„,i™      i  ^i     -  . 

upml Vc"."^""'  °"'"  '"  ''""'^  '»'»'"  """"tio"  «■>  be  »ucd  out 
guSffty  lij""'^"'"  '"""■"^  ^  '"'  °"''"'  ■"  Ni.i  Priu,  is  an  irr«. 

=y't:'^vr;"cL'^dS°it.r°„£p^^^^^^^^^ 


(rt)  As  to  the  difference  between 
a  judgment  and  an  order,  see  £x  v 
Schmitz,   12  Q.  B.  D.  509,  611:  60 
L    T.  747;   32  W.  R.  812:    Ei  p. 
Chtnery,  12  Q.  B.  D.  342  ;  63  L.  3., 
Ch.  6G3.    As  to  whp^i;  is  a  "final 
judgment"    within    sub-s.    (ct)    of 
*|'=*-^  °*]">e  Bank.  Act,  1883,  see 
,.^-  ^""""^!/>  i3  Q.  B.  D.  476. 
(0)  Ihe  new  rules  talk  of  judg- 
ment bemg ' '  entered  "  not "  signed  ' ' 


but  the  old  phraseology  has  been  re- 

tamecl  nere. 

^^(c)  See  Finch  v.  Srool;  5  Dowl. 

121'^^  -^'^'■^'"■v.  Heeston,  29  L.  J.,  Ex. 

TVT  ^"^  nrS  ^"^'^*'  ^-  'Sd'oiders,  7  C.  B 
N.  S,  858:  29L..T.,C.P.  158  ' 

500"^^  ^"^  ^"  "^'""^"'^'  3  M.  &  Sel. 

(^)  See  Ord.  XLI.  r.  3,  supra: 


Entry  of  Judyment. 


'M 


Kntry  of  judg- 
mout. 


Place  of  entr}'. 
Duto  of  entry. 


Kiitnj  o/J,i<h/meut—aeneralf!f.'\—By  R.  of  ff.  C.,  Ord  XTJ.  r.  1,  CitAr.  LXX. 
"  Kvory  jiidKiiiont  Hlmll  bo  outort'd  bytho  jmii»r  (illlccv  in  tl<'  bodk 
to  bo  kept  for  liio  iiurpo.sc.  Tho  imrty  onturiiif,'  tlm  iiKln^iiu'iit  nhnW 
(lolivor  to  tho  olUcor  ii  co^iy  of  tho  wliolo  nf  tlio  iii.'iidiujfs  in  tlio 
causo,  other  tluin  any  petition  or  Humnions;  hucIi  cdpy  hIkiU  bo  in 
print,  oxcotit  Hiich  parts  (if  any)  thereof  as  are  l)y  thi'so  riik's  iwr- 
raittod  to  bo  written:  provi(k'd  that  no  cojiv  ni>cd  l)o  delivered  of 
any  document  a  copy  of  which  has  been  delivorpd  on  ontiring 
any  ^irovioiis  judj,'tuont  in  such  cause.  Tho  forms  in  Appen- 
dix 1'.  shall  bo  used,  with  s'l.a  ■.,. nations  as  circuuistauces  may 
roquiro"  (j/). 

By  r.  2,  "  All  judp;montf.  in  tho  Que  I's  Bench  Division,  shall,  if 
entered  in  London,  bo  onto  od  iv  tho  t..  ,.tral  Ollico"  (/<). 

By  r.  3,  "  "Where  any  ju(.,  n  >  ut  is  pr.  uounced  by  the  Court  or  a 
Judge  in  Court,  tho  entry  oi  "i  ■  jiKb.  ,ient  shall  Ik.  dat;(l  as  of  ilio 
day  on  which  euch  judgmonv  ■  i,ronounced,  unlf^s  tlio  Court  or 
Judge  shall  otherwiso  order,  urid  tho  judgment  shall  take  ell'ect 
from  that  date :  Provided  that  by  sjiecial  lt;avo  oi  tho  (.'ourt  or  a 
Judge  a  judgment  may  bo  anto-datod  or  post-dated"  (/). 

By  r.  4,_  "In  all  cases  not  within  tho  last  preceding  rule,  tho 
entrj;  of  judgment  shall  bo  dated  as  of  tho  day  on  which  tho 
requisite  documents  (Ar)  aro  loft  with  tho  proper  olHccr  for  tlie  pur- 
pose of  such  entry,  and  tho  judgment  shall  tako  effect  from  that 
dato." 

By  r.  6,  "  Whoro  under  the  Acts  or  those  rules,  or  otherwiso,  it 
is  provided  that  any  judgment  may  bo  entered  upon  tho  filing  of 
any  affidavit  or  production  of  any  document  (/i;),  tho  otlicor  shall 
examine  tho  affidavit  or  document  produced,  and  if  tho  saino  bo 
regular  and  contain  all  that  is  by  law  rcMiuircd,  ho  shall  outer  judg- 
ment accordingly." 

Byr.  7,  "Where  by  tho  Acts  or  these  rules,  or  othoi-wiso,  any 
judgment  may  bo  entered  pursuant  to  any  order  or  certificate,  or 
return  to  any  writ,  tho  production  of  such  order  or  ccrtiflcato 
sealed  with  tho  seal  of  tho  Court,  or  of  such  return,  shall  be  a  suffi- 
cient authority  to  tho  officer  to  enter  judgment  accordingly." 


Autliority  to 
otJictr  to  cuter 
judguicut. 


Turner  v.  London  ^'  South  West. 
R.  Co.,  L.  R.,  17  Eq.  561 ;  43  L.  J., 
Ch.  630 :  JIcmmiiK)  v.  liatchdor, 
L.  R.,  10  Ex.  51 ;  44  L.  J.,  Ex.  54. 

((/)  See  form,  Chit.  F.,  Index, 
sub  tit.  "Jiu/'/iiient." 

(/()  As  to  entering  judgment  in 
District  Registries,  see  post,  Ch. 
CXXIV. 

(i)  Judgment  is  now  entered  be- 
fore the  costs  are  taxed,  and  the 
amount  of  the  costs  when  taxed  is 
added  as  a  memorandum  afterwards. 
Before  the  Jud.  Acts,  until  the  costs 
were  taxed  and  inserted  in  the  judg- 
ment it  was  for  some  purposes  con- 
sidered only  in  on  inchoate  state. 
Butler  V.  JJi'lkcln/,  8  Moore,  104  ;  1 
Bing.  233 :  Dov  d.  i.7/(«  v.  Otirii.s,  9 
M.  &  W.  455,  per  Farkc,  B. :  tialter 
V.  dlade,  1  Ad.  &  E.  608;  3  N.  &M. 
734 :  lHei-ee  v.  Derry,  3  G.  &  D.  477 ; 
4  Q.  B.  635 ;  12  L.  J.,  Q.  B.  277 : 


n'riffht  V.  Lewis,  4  Jur.  1112,  B.  C. : 
Fishr  V.  J)ii(fdinr/,  0  Dowl.  S72 ;  3 
Sc.  N.  U.  616;  10  L.  J.,  C.  1'.  328. 
For  otiier  purposes  it  was  considered 
complete  before  taxation  of  costs. 
Jl'id/wr  V.  lie  llirhammt,  0  Q.  B. 
544  ;  2  D.  &  L.  507  ;  14  L.  J.,  Q.  B. 
22 :  Freu-en  v.  Lctldridf/c,  4  H.  &  N. 
418;  28  L.  J.,  Ex.  234:  Xrwlon  v. 
Grand  Junction  It.  Co.,  10  M.  &  W 
139;  16  L.  J..  Ex.  276.  Tho  flnai 
judgment  was  complete  ut  the  time 
of  entering  it  in  the  Master's  book, 
without  carrying  in  the  roll.  Colbro,. 
V.  H(tU,  5  Dowl.  534 :  and  see  Fi<^her 
V.  Budding,  9  Dowl.  872  ;  3  Sc.  N.  R. 
516;  10  L.  J.,  C.  P.  328 :  I'hillips  v. 
Birch,  4  M.  &  G.  403. 

(X)  As  to  the  certificate  oi  the 
associate  being  a  sufflcieni  anil- ority 
to  enter  judgment,  see  Ord.  XXXVI. 
r.  42,  ante,  p.  653. 
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Part  IX. 


Practical  di- 
rections as 
to  si};niiiiT 
jiulgmcnt 
after  trial. 


I*  *^®  plaintiff  when  ho  is  entitled  to  fi^  ^m,  will  waive  the  reco- 

Waiving  costs,  '^eryot  costs  from  do  fondant,  ho  may  ,n  entitled  to  sim  iudc- 
ment  do  so,  Avithout  giving  anv  n>  .0  of  taxation,  and  issue 
execution  •  and  this,  when  the  debt  is  large,  and  the  delay  arising 
from  the  taxation  might  occasion  the  loss  of  it,  is  sometimes  expo- 
dient  (l).    See  also  Ord.  XLII.  r.  18,  post,  p.  793. 

nSl'l^^'ril^i'fiT'T''J°  sming  after  Trial.-\-WQ  have  noticed, 
ante  p.  663,_  that  tho  Judge  who  tries  the  cause  may  at  or  after  tlio 
trial  direct  judgment  to  be  entered  or  leave  any  party  to  move  for 
judgment.    The  practice  as  to  moving  for  judgment  is  noticed  ante, 

?;.rfl  *  *  ^i^  *^'°  "^"^^^^  ^^'^^'^^^  ""  judgment  to  be  entered,  tlio 
CCTtifacate  of  the  associate  is  a  sufficient  authority  to  the  propor 
officer  to  enter  judgment  accordingly  {ante,  p.  653). 

.  {'T^'t^^  "-(^r  J^^m^nt  has  been  pronounced  attend  at  the  Asso~ 
ciates    Office,  taking  with  you  a  11.  adhesive  stamp,  which  tvill  be 
affixed  to  the  associates' certificate  of  the  judgment,  cancelled,  and  the 
certificate    together  with  the  stamped  copy  of  the  pleadings  left  on 
entering  the  action  for  trial,  delivered  to  you.    Fill  up  two  forms  of 
judgment  in  accordance  with  the  certificate.     The  forms,  which  mut 
be  of  the  proper  size,  may  be  either  written  or  printed,  and  where  a 
judgment  %s  special  it  is  better  that  the  whole  should  be  in  writiJ 
The  letter  and  number  must  be  on  the  forms  ;  and  when  the  writ  luas 
issued  ma  Bis  net  Registry,  and  the  cause  has  been  removed  to  London 
the  London  letter  and  number  must  be  inserted  (m).     The  mdmnent 
must  bear  the  same  date  as  the  certificate,  but  should  also  state  the  date 
when  the  judgment  is  entered.    Sign  one  of  '  s  forms,  which  mmt  h, 
vnpressedwith  a  II.  stamp,  and  affiy^  id.  .sive  sl^mTtothett 
Zniy  'f  *''7«'"^«-  «//°^^o«  1"  the  judgment.    Talfe  the  associates' 
certificate,  the  forms,  and  copy  of  the  pleadings  to  the  proper  officer 
who  will  sign  the  judgment  and  will  return  that  copy  of  the  judqment 
toivhich  the  adhesive  stamps  have  been  affixed,  marked  as  an  office  cm, 

fJthiJri'  ^^VT^  ^-fJ^''  pleadings,  the  associates'  cfrtificatl 
and  the  other  forrn  of  the  judgment  are  filed.  The  fees  on  sinniua 
judgment  are  regulated  by  the  Orders  in  Appmdix  (post,  Vol  2) 

When  judgment  is  entered  for  "  costs  to  be  taxed,"  the  form  ofmln- 
ment  contains  a  note  that  "  the  above  costs  have  been  taxed  and  allowed 

at  —-1.  as  appears  by  a  taxing  officer's  certificate  dated  this 

aayoj-  -,  JS— .,  and  if  judgment  be  signed  before  the  costs  are 
taxed  this  note  IS  left  in  blank  at  the  time  of  signing  judgment.  A  fZ 
the  judgment  is  signed  the  costs  are  taxed  {the  mvil  notice  oftaxatZ 
being  first  gx  ^-n),  and  the  Master  signs  the\ertifieate  of  the  amount  t 
the  usual  ivay.  The  Master's  certificate  and  the  office  copy  j^^dZlnt 
with  the  note  as  to  the  costs  filled  in  in  aceordancf  withVelS/s 
certificate  are  then  taken  to  the  officer  who  signed  the  judgment,  whei 
he  will  enter  on  the  original  judgment  the  particulars  of  the  Mastr'l 
certificate,  and  will  initial  and  complete  the  office  copy  judqment 
Execution  for  the  costs  can  then  issue.  ^         ^a  J^^gmem. 

to  be  ludors^a   -B^  B.  of  S.  C,  Ord.  XLI.  r.  5,  "  Every  judgment  or  order  made 


(l)  MmervilU  v.  While,  b  East, 
145:  Doe  d.  Mossitcr  v.  Luneh/,  4 
Taunt.  219.  Booth  v.  Parker,  3  M. 
&  W.  54 :  Colbron  v.  Uall,  5  Dowl. 
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(w)  As  to  signing  judgmeut  when 
action  procGeds  in  district  registry. 
aee  Vol.  2,  Ch.  CXXIV.  ^' 


Practice  on  signing,  'jQf 

in  any  causo  or  matter  rcquirinj?  any  person  to  do  an  act  thereby    CnAP.  LXX. 

ordered  shall  state  the  thno,  or  the  time  after  service  of  the  judj^-    ~: ' 

ment  or  order,  -within  which  the  act  is  to  be  done,  and  upon  the  ""  J'l'l"'"''"* 
copy  of  the  judgment  or  order  which  shall  bo  served  upon  the  to'^o  douJ^ 
person  required  to  obey  the  same  there  shall  be  indorsed  a  memo- 
randum in  the  words  or  to  the  effect  following,  viz. : — 

'  If  5-0U,  the  within-named  A.  IJ.,  neglect  to  obey  this  judgment 
[or  ordcr]_by  the  time  therein  limited,  you  will  bo  liable  to  process 
of  execution  for  tho  purpose  of  compelling  you  to  obey  '.  no  same 
judgment  [or  order].' " 

This  memorandum  must  be  indorsed  on  every  judgment  or  order 
requiring  any  person  to  do  any  act  {n),  oven  though  tho  order  is  ono 
that  need  not  be  personally  served  (0).  It  applies,  therefore,  to  an 
order  for  discovery  of  dociiments,  in  which  service  on  the  solicitor 
on  the  record  is  sufficient  (0). 

Relation  of  Judgments.']— Bj  tho  common  law,  tho  judgment  had  Eolation,  &c. 
relation  to  the  first  day  of  tho  term  whereof  it  was  entered,  unless  of  judgments, 
from  the  record  itself  it  appeared  that  it  could  not  have  had  that 
relation  {p).    As  to  the  date  from  which  a  judgment  now  takes 
effect,  see  ante,  p.  705. 

As  to  chattels,  the  judgment  does  not,  at  law,  affect  them;  they 
are  bound,  under  certain  circumstances,  by  the  writ  of  execution 
as  hereafter  mentioned  (5).  As  to  the  relation  of  judgments  in 
the  case  of  a  charge  upon  public  stock  or  shares  in  a  company, 
see  Gh.  XCIL 

As  to  judgments  entered  up  after  29th  July,  18G4,  not  affecting 
lands  until  delivered  in  execution,  see  27  &  28  V.  c,  112  ;  Ch.  LXXL 

As  to  how  judgments  entered  up  boforo  such  date  affected  lauds, 
see  12th  edition  of  this  work,  p.  537. 

Effect  of  Judgment  in  Detinue,'] — ^Where  tho  plaintiff  in  an  action  Effect  of 
of  detinue  for  goods  or  trover  recovers  judgment,  tho  property  in  jmlgnieut  in 
the  goods  remams  in  the  plaintiff  until  the  judgment  is  satisfied  (r).  "stinuo. 

Interest  on  Judgmetit.]—'Bio  1  &2  V.  c,  110,  s.  17,  enacts,  "  That  Interest  on 
every  judgment  debt  shall  carry  interest  at  tho  rato  of  4?.  per  jadgmcnt. 
centum  per  annum,  from  tho  timo  of  entering  up  (s)  the  judgment 
[or  from  the  time  of  tho  commencement  of  this  Act  (1st  October, 
1838),  in  cases  of  judgment  then  entered  up  and  not  carrying 
interest  (<)]  until  the  same  shall  bo  satisfied  («) ;  and  such  interest 
may  be  levied  under  a  writ  of  execution  on  such  judgment."    This 


(«)  Trcherne  v.  Dale,  (C.  A.)  27 
Ch.  D.  6G,  which  see  as  to  what  is  a 
Bufflcient  notice. 

(0)  Hampden  v,  Wallis  (C.  A.), 
26  Ch.  D.  746 ;  50  L.  T.  516 ;  32  W. 
R.  808. 

(p)  See  Sivati  v.  Broome,  3  Burr. 
1596 :  Littleton  v.  Gross,  3  B.  &  C. 
317 ;  5  D.  &  R.  175 :  Whittakcr  v. 
Whittaker,  8  B.  &  0.  768:  Orcenway 
V.Fisher,!  B.  &  0.  436 :  Easwell  v. 
Thorogatid,  Id.  705. 

Iq)  Ch.  LXXIV. 

(»■)  Brinsmeadv.  Harrison,  L.  R.,  6 
C.  P.  684 ;  aifirmed  7  Id.  547 :  Exp. 
Brake,  In  re  Ware,  6  Ch.  D.  806 ;  40 


L.  J.,B.  105. 

(s)  FisJicr  V.  Budding,  3  So.  N.  E. 
516 ;  3  M.  &  G.  38 ;  9  Dowl.  872 : 
NeivtoH  V.  Grand  Junction  R.  Co.,  16 
M.  &  W.  139:  Ilaigh  v.  Jones,  6  So. 
N.  R.  690.  As  to  tho  entry  of  tho 
judgment.  Bee  ante,  p.  705. 

(<)  Tho  part  within  the  brackets  is 
repealed  by  42  &  43  V.  c.  59. 

(««)  Where  money  is  paid  iuto,Court 
the  plaintiff  cannot  claim  interest 
aftpr  ancli  tiirso,  .la  he  might  have 
obtained  the  money  out  of  Court. 
Sinclair  v.  Great  Eastern  It.  Co., 
L.  R.,  6  0.  P.  391 ;  39  L.  J.,  C.  P. 
224. 
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Ameuilment  of 
judgment. 


1 


Whore  jtidg- 
meut  roll  lost. 

Setting  aside 
judgment. 


IVP 


Judgment, 

enactment  ajiplics  as  woU  to  judgments  for  costs,  as  for  the  subject- 
matter  of  the  action  (ii) ;  and,  in  the  absence  of  any  special  order, 
interest  on  the  costs  runs  from  the  date  of  the  judgment,  and  not 
merely  from  the  date  of  the  Master's  certificate  of  taxation  (x).  In 
an  action  on  a  covenant  to  pay  principal  and  interest  at  /)/.  per 
centum  per  annum,  the  covenant  becomes  merged  in  the  judgment, 
and  interest  on  the  judgment  debt  is  at  4^  per  centum  only  {y), 

Ameiidment  of  Jiulgmciit.']— A  iudgmGiit  vras  amendable  at  com- 
mon law,  in  substance  or  in  form,  at  any  time  during  the  term  of 
which  it  was  signed,  and  after  that  time,  oven  after  error  brought 
and  in  nuUo  est  erratum  pleaded  (z), 

13y  Ii.  ofS.  C,  Ord.  XXVHL  r.  11,  "  Clerical  mistakes  in  judg- 
ments  or  orders,  or  errors  arising  therein  from  any  accidental  slip 
or  omission,  may  at  any  time  be  corrected  by  the  Coui-t  or  a  Judgo 
on  motion  or  summons  v.'ithout  an  appeal."  Under  this  rule  any 
accidental  omission  or  error  in  a  judgment  may  bo  amended  on  an 
opplicaUoa  for  that  purpose  to  tho  Judge  or  Court  by  whom  the 
judgment  was  dii'ected  to  be  entered  (a).  An  omission  to  make 
any  order  as  to  costs  arising  from  their  not  being  mentioned  at  tho 
trial,  may  be  supplied  on  such  an  application  (a). 

On  an  appeal,  tho  Court  of  Appeal  has  power  to  amend  tho  record 
by  correcting  the  entry  of  the  findings  of  tho  jury  {h). 

By  r.  12,  "  The  Court  or  a  Judgo  may  at  any  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  Judge  may  think 
just,  amend  any  defect  or  error  in  any  proceedings,  and  all  neces- 
sary amendments  shall  bo  made  for  the  piu-pose  of  determinin'» 
tho  real  question  or  issue  raised  by  or  depending  on  tho  pro- 
ceedings." 

In  a  case  before  the  Judicatm-e  Acts,  where  the  judgment  roll 
was  lost,  tho  Court  allowed  it  to  be  supplied  by  a  new  entry  (c). 

Setting  aside  Judgment.'] — As  to  setting  aside  a  judgment  signed 
in  default  of  appearance  or  pleading,  see  ante,  pp.  264  and  333. 

As  to  setting  aside  judgment  directed  at  tho  trial,  see  ante,  p.  750. 

As  to  whether  a  judgment  can  be  impeached  on  the  ground  of 
fraud,  see  Floiuer  v.  Lloyd,  6  Ch.  D.  297 ;  37  L.  T.  419,  C.  A  • 
8.  C,  10  Ch.  D.  327 ;  39  L.  T.  013;  27  W.  E.  496,  0.  A.  Where 
a  solicitor  put  in  a  fraudulent  dofcnoo  for  his  client,  making  ad- 
missions ca  which  judgment  was  obtained,  the  Court  set  the  fudg- 
mont  aside,  and  gave  leave  to  deliver  a  fresh  defence  (d). 

s  to  tho  application  by  a  stranger  to  an  action  to  set  aside  a 
judgment,  see  Jacques  v.  Harrison,  12  Q.  IJ.  D.  165;    53  L.  J 
Q.  B.  137 ;  50  L.  T.  210 ;  32  W.  E.  470,  cited  ante,  p.  266. 


{n)  Fiichcr  v.  Mohcrts,  2  Dowl.,  N. 
S.  394  ;  Kcwton  v.  Lord  (Jonunghum, 
17L.J.,  C.  P.  288. 

(^)  Lamlouncm^  West  of  England, 
4-c.  Co.  V.  Ashford,  33  W.  K.  41: 
Fipnan  y,  lUirt,  W.  N.  1884,  100, 
.I'ivld,  J.,  at  Chambers  :  cp.  Hchrocdcr 
V.  Cleugh,  46  L.  J.,  C.  P.  305 ;  35  L.  T. 
860. 

(«)  Ex  p.  FtarinnHj  hi  re  Sunul 
(C.A.),  25  Ch.  D.  338 ;  52  L.  J.,  Ch. 
645;  50L.T.  109. 

(4  Unfiir  V.  Daiiscg,  4  M.  &  S.  94: 
Foster \.2Jl(tckwcll,B'ataeB,  7:  Davids 


V.  Wilson,  Id.  18:  Simmondsv.  lum/, 
9  Jur.  250,  Q.  B.  It  seems  an  aineiul- 
nient  could  not  have  been  made  after 
judgment  in  error.  Jackson  v.  Gcd- 
hwai/,  1  C.  B.  293. 

(rt)  Fritz  V.  Jlobson,  14  Ch.  D.  542, 
558.  5G1 ;  42  L.  T.  077. 

{/>)  Clack  V.  Wood,  9  Q.  B.  D.  270; 
47  L.  T.  144. 

(,-)  Ji(.vfas  V.  Y,iUvp,  2  Burr,  722: 
Eiuns  V.  Thomas,  2  Str.  833. 

((/)  Williams  V.  Frcston,  20  Ch.  D. 
C72 ;  47  L.  T.  266. 


(     'G9     ) 


iudgment  signed 
;64  and  333. 
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Chap.  LXXI. 


Eeyistration  q/  Judgments  to  affect  Lands  as  af/ainst  Purchasers  1-c      C 

jeneraUi/.-J-Ihove  are  soyoral  stntutes  (a)  under  which  iud-monts  - 

may  be  rogistered,  but  since  the  statute  27  A  28  V.  c.  112,  passed  To  affect  landa 
on  the  29th  of  July,  1864,  it  does  not  appear  that  any  practical  disregards 
object  IS  to  bo  gained  by  registering  a  judgment.    By  sect  1  of  that  ^^rchasers, 
statute,  which  will  bo  found  pod,  Ch.  LXXVL,  no -judgment  is  to     "• 
affect  any  land  until  such  land  is  actually  delivered  in  execution  • 
and  by  sect.  3,  a  modo  of  registering  the  writ  of  execution  is  prol 
Tided,  and  that  section  provides  that  no  other  or  prior  registration 
of  the  judgment  shall  bo  or  bo  deemed  to  bo  necessarv  for  anv 
purpose.  •'  ^ 

The  statutes  as  to  registration  will  bo  found  set  out  in  the  Thir- 
teenth Edition  of  this  work  at  pp.  4G3  et  seq. 

Eegistering  Judgments  {b)  as  against  Heirs,  Executors,  <tc.]-By  ReRistoring 
?'l-f  ?'^,^^';  38./.  3,  after  reciting  that  by  an  Act  of  4  <fc  5  IF.  <t-  M.  judgmrnts  as 
intitulea      An  Act  for  tho  better  discovery  of  judgments  in  the  ag'i'"st  heira, 
Courts  of  King's  Bench,  Common  Pleas,  and  Jilxchequer  in  West-  ''^^^utors,  &c. 
minster,"  it  was  enacted,  that  no  judgment  not  docketed  and  entered 
in  books  m  the  manner  thereby  provided  should  affect  any  lands  or 
tenements  as  to  purchasers  01  mortgagees,  or  have  any  preference 
against  heirs,  executors  or  administrators,  in  their  administration 
of  their  ancestor's,  testator's,  cr  intestate's  estates :  And  that  by 
several  later  Acts  judgments  are  required  to  bo  registered  with 
more  particulars  than  were  required  by  the  said  recited  Act,  and  it 
is  thereby  enacted  that  judgments  not  so  registered  shall  not  affect 


(rt)  The  statutes  on  the  subject  are 
1  &  2  V.  c.  110,  ss.  11,  13,  I'J;  2&3 
V.  c.  II;  3  &  4  V.  c.  82,  s.  2;  18  & 
19  V.  c.  15.  s.  4;  23  &  24  V.  c.  38; 
and  27  &  28  V.  c.  112.  There  are  also 
the  statutes  of  5  Ann.  c.  18,  s.  4  ; 
6  Ann.  c.  35,  s.  19 ;  7  Ann.  c.  20,  s.  18 ; 
and  8  ueo.  2,  c.  0,  ss.  i— 18,  requii'- 
ic;;  a  memorial  of  every  judgment 
to  be  filed  at  tho  registry  otHco  iu 
Middlesex    Bud    Yorkshire   rcspec- 
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tivply,  before  it  shall  bind  or  affect 
real  estate  in  these  coimtios.  Tlio 
docketing  of  judgmeuts  under  the  4 
&  5  W.  Ac  M.  c.  20,  8.  3,  is  abolished 
bythe2&3V.  e.  11,  8. 1.  As  to  the 
entry  of  satisfaction  on  the  register, 
see  post,  p.  779. 

{/>)  As  to  judgments  entered  up 
after  29th  July,  1804,  not  affecting 
lands  until  delivered  in  executiou. 
see  Ch.  LXXVI. 
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Pabt  TX.       any  lands,  tenements,  or  hereditaments  p,s  to  purchasers,  mort- 
gageos,  or  creditors,  unless  and  until  the  same  shall  Lo  registorod 
in  manner  thereby  required,  and,  in  obedience  to  a  direction  in  one 
of  the  same  Acts  contained,  the  dockets  existing  under  the  said  lir.st 
recited  Act  have  been  finally  closed :   And  that  the  said  several 
later  Acts  do  not  expressly  enact  that  judgments  not  docketed,  as 
thereby  required,  shall  not  have  any  preference  against  heirs, 
executors,   or   administrators,   in    their    administration    of   thtir 
ancestor's,  testator's,  or  intestate's  estates,  in  consequence  whereof 
such  heirs,  executors,  or  administrators  have  been  held  to  have 
lost  the  protection  -which  they  enjoj'ed  under  the  said  first-recited 
Act,  and  it  is  expedient  that  the  same  should  bo  restored :  Declares 
and  enacts  "That  no  judgment  which  has  not  already  been  or 
which  shall  not  hereafter  be  entered  or  docketed  under  the  several 
Acts  now  in  force,  and  which  passed  subsequently  to  the  said  Act 
of  tho  4  J;  5  ir.  &  M. ,  so  as  to  bind  lands,  tenements  or  heredita- 
ments, as  against  purchasers,  mortgagees,  or  creditors,  shall  have 
any  preference  agamst  heirs,  exectrtors,  or  administrators,  in  tlicir 
admmistration  of  their  ancestor's,  testator's,  or  intestate's  estates"  (c). 
This  section  is  not  restricted  in  its  operation  to  the  protection  of 
heirs,  executors,  and  administrators  against  claims  by  unregistered 
judgment  creditors,  but  absolutely  deprives  unregistered  judgm^'ut 
debts  of  all  priority  in  tho  administratiou  of  assets ;  and  the  Act 
applies  equally  to  judgments  of  County  Courts  as  to  other  jnd^'- 
ments(c^).     This  section  does  not  apply  to  judgments  obtained 
against  a  personal  representative  (e).     »''  n  32  ifc  33  V.  c.  40,  s.  1, 
noticed  Ch.  XCVIL,  which  applies  wL    \   deceased  person  iliej 
after  1st  January,  1870. 

By  sect.  4,  *'  No  judgments  which  sin-  j  the  passing  of  the  1  A  2 
V.  c.  110,  havo  been  registered  under  the  provisions  therein  con- 
tained, or  contained  in  tho  later  Act,  2  tfc  3  K.  c.  11,  as  explained 
and  amended  by  tho  Act  18  &  19  V.  c.  15,  or  whi'jh  shall  horeal'ter 
be  so  registered,  shall  have  any  preference  against  heirs,  executors, 
or  administrators  in  their  administration  of  their  executor's,  testa- 
tor's or  intestate's  estates,  unless  at  the  death  of  tho  testator  or 
intestate  fivo  years  shall  not  have  elapsed  from  the  date  of  tlio 
entry  thereof  on  the  docket  or  from  the  only  or  last  re-registry 
thereof,  as  the  case  may  bo,  which  ro-registry  from  time  to  time  is 
hereby  authorized  to  bomade  in  manner  directed  by  the  said  Act 
2  c&  3  F,  c.  11,  a:;  explained  and  amended  by  the  Act  18  A  li)  V, 
c.  15,  but  it  fhall  bo  deemed  sufficient  to  secure  such  preference  as 
aforesaid  if  such  a  memorandum  as  was  required  in  the  iirst 
instance  is  again  left  with  the  senior  Master  of  tho  Common  Pleas 
within  five  years  before  tho  death  of  tho  testator  or  intestate, 
although  more  than  fiyo  years  shall  havo  expired  by  effluxion  of 
time  since  the  last  previous  registration  b'-^  ,  >=  H  last-meutiomd 
memorandum  or  minuto  was  left ;  and  si  -i  t,  « 'ies  upon  every 
re-registry"  (/). 

By  sect.  5,  tho  term  jud^^ment  shall  bo  i.  ,;bn  to  include  regis- 
tered decrees,  orders  of  Courts  of  Er.uity  and  Bankruptcy,  and 
other  orders  having  the  operation  of  u  judgment. 
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(r)  JCewp  V.  iV  adding  ham,  36  L. 

J.,  Q.  B.  m. 

(d)  lie  Turner,  Walter  v.  Turner, 
33  L.  J.,  Ch.  232. 


(e)  lie  liigby,  33  L,  J.,  Ch.  149. 

(/)  This  section  does  not  onerato 
retrospectively:  Evens  v.  Wimms, 
34  L,  Jr.,  Ch.  661. 


passing  of  the  1 


in  to  include  rogig- 
1  Bankruptcy,  aud 


For  purposes  of  Execution  hi  Scotland  or  Ireland. 

i:lX^f^r^^%:'^^''^'^-  -  J-l^-go  of  a  iudg-   C 
An  unreffistnrftrl   iii(lo.mnT.f  ^„«i,„ i„  .      . 
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meut.         ^,  „.  ^. 

An  unregistered  iudcment  ranV«  nnUr  no  „    •      i 
bearing  interest  (<7).       °  '  """^^  ^^  ^  '™Pl°  contract  debt 

Ireland,  and  i',ce  versa,  shall  l.avo  the  same  ettect  as  a  fciimont  of 
the  Court  in  which  it  is  ro-isterod  (sect.  1)  •  and  tint  i,  v?  .• 

iicate,  if  rejristered  in  Scotland,  shall  hi^-e  the  samo  S  V^" 
decreet  of  the  Cou..t  of  Session  (sect.  2) ;  a?d  tfiat  ^SifiSoTaS 
extract  o  a  Scotch  decreet  which  is  registered  in  Eu-Cnl  o7ire! 
(s5l  3)(A).  '"^°  "'''"'  ''  ''  ^'^'^"'^^^'^  obtuSed  the?; 

By  sect.  1.  Where  judgment  shall  hereafter  bo  obtained  or  enter-^ 
up  in  any  ot   the  Courts  of  Queen's  Bench,  Common  iSas  or 
Lxchequor  at  Westminster  or  Dublin  respectively  for  anv  debt 
damages  or  costs    on  production  to  the  Master  of  the  Court  of 
Cominon  Pleas  at  Dublin  where  such  judgment  shall  have  been 
obtained  or  entered  up  in  any  of  the  said  Courts  in  England  oitS 
the  senior  Master  of  the  Court  of  Common  Pleas  at  Westminstc? 
where  such  judgment  shall  have  been  obtained  or  entered  up  S 
any  of  the  suid  Courts  m  Ireland,  of  a  certiticate  of  .such  judgment 
mono  of  the  forms  contained  in  the  schedule  hereto  annexed fj') 
as  the  case  may  bo,  purporting  to  be  signed  by  the  proper  officer  of 
the  Court  where  such  judgment  has  been  obtained  or  entered  up 
such  certificate  shall  be  registered  by  such  Master  in  a  register  to 
be  kept  in  the  Court  of  Common  Pleas  at  Dublin  and  at  West 
minster  respectively  for  that  purpose,  and  to  be  called  in  the  Court  of 
Common  Pleas  at  Dublin,  "  The  Register  for  English  Judgments  " 
and  to  bo  called  in  the  Court  of  Common  Pleas  at  Westminster, 

The  Eegister  for  Irish  Judgments,"  and  shall  from  the  date  of 
such  registration  be  of  tho  same  force  and  effect,  and  all  proceed- 
ings shall  and  may  be  had  and  taken  on  such  certificate,  as  if  tho 
judgment  of  which  it  is  a  certificate  had  been  a  judgment  ori"'inallv 
obtained  or  entered  up  on  tho  date  of  such  registration  as  aforesaid 
m  the  Court  in  which  it  is  so  registered,  and  all  the  reasonable 
costs  and  charges  attc-dant  upon  tho  obtaining  and  registerin"- 
such  certificate  shall  be  recovered  in  like  manner  as  if  the  samo 
were  part  of  the  original  judgment:  Provided  always,  that  no 
certificate  of  any  such  judgment  shall  bo  registered  as  aforesaid 
more  than  twelve  months  after  the  date  of  such  judgmeni,  unless 
application  shall  have  been  first  made  to  and  leave  obtaiiicVl  from 
the  Court  or  a  Judge  of  the  Court  in  which  it  is  sought  so  to  register 
such  certificate. 

2.  Where  judgment  shall  hereafter  be  obtained  or  entered  up  in 
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Registration 
of  j  udfrmenta 
for  purposes 
of  execution 
iu  Scotland 
or  Ireland. 


Wliere  judg- 
jnent  has  been 
obtained  in 
the  Courts  at 
Westminster, 
a  ccrtilicato 
thereof  regis- 
tered in 
Ireland,  and 
vice  versa, 
shall  have  the 
effect  of  a 
j  udgment  of 
the  Court  in 
which  it  is  so 
registered. 


Whefo  judg- 
ment has  boeu 


(ff)  Van  Ghclidre  v.  KerinqcJcx,  21 
Ch.  D.  189;  61  L.  J.,  Oh.  929. 

(/()  By  the  Inferior  Courts  Judg- 
ments Esteusiou  Act,  lSb2  (4.3  &  4G 
V.  c.  31),  similar  enactments  are 
made  as  to  tho  judgments  of  inferior 


courts  of  the  three  kingdoms. 

(0  See  fonn,  Chit.  F.,  p.  3S5. 
The  certificate  is  conclusive  as  to  the 
fact  of  the  judgment  being  entered : 
Baihij  V.  Jf'/ie/pi/,  4  Ir.  E,,  C.  L.  243, 


;5p2 


Part  IX. 

obtained  in 
tho  Courts  at 
Westminster, 
or  at  Dublin,  a 
certificate 
thereof  regis- 
tered in  Scot- 
land shall 
have  the  effect 
of  a  decreet  of 
the  Court  of 
Session. 


Where  decreet 
has  been  ob- 
tained iu  the 
Court  of  Ses- 
sion, a  certifi- 
cate of  an  ex- 
tract thereof 
registered  in 
England  or 
Ireland  shall 
have  the  effect 
of  a  judgment 
of  the  Court  in 
which  it  so 
registered. 


Regiatrutiun  of  Judgments,  Lis  PiiiiUi'S,  dkc,    ' 

dwy  oE  tho  Courts  of  Qucon's  BGncls  Comr.i-  i.  J^'lea.-  or  r',.cheq'''  r . 
at  Westminster  or  Dublin  respoci.ively  for  :uiy  dobt,  ilamagoi  ( v 
costs,  on  production  at  tho  ;>ffico  ki;pt  in  Edinhurgh,  for  the  regis- 
tration of  deeds,  bondr',  protests  and  other  writs  registered  in  tho 
books  of  courn'il  and  ses-.i.'.,  of  a  coi  tiflcate  of  such  judgment  iu 
one  of  tho  ioiiu-  contaii.  m:  ;,.  the  schedule  hereto  annexed  (A),  as 
the  case  may  be,  purportiiig  !o  be  signed  by  thi.  proper  (<fR'  ^n-  >A 
the  Court  whore  such  judgmimt  h.-.i  beei;  jbtained  or  outf-nd  up, 
such  certificate  shaU  bo  regi'dved  in  a  book  to  bo  kept  for  that 

SurjMjsie,  and  to  bo  called,  "Tho  iiegisicr  for  Enifli.-i)  and  Irish 
udytuents,"  in  liko  manner  as  a  bf>nd  ■  xecutcd  accosdijg  to  tno 
law  of  Scotland  with  a  clause  of  re,aistr:ition  for  .';<ocution  thorom 
oontiiined;  and  cv>.ry  certificate  so  rogisteved  shai!,  from  tho  date 
fif  suck  regi-5  .ration,  bo  of  the  same  force  and  effect  as  a  decreet  of 
ibe  Court  u?  .-'ossion,  and  all  proceedings  shall  and  may  be  htid  and 
txkBu  o?.;  an  e.vtract  of  such  certificate  as  if  the  jiidgment  of  which 
T,  is  act-tificato  had  been  a  decreet  or;,'inally  pronounced  iu  tlio 
Court  of  Session  on  tho  date  of  such  rt',.;istration  as  aforesaid,  and 
all  the  reasonable  costs,  chai'ges  and  esjionses  attendant  upon  tho 
obtaining  and  registering  such  certificat  '  ihall  bo  recovered  in  liko 
manner  as  if  the  same  were  part  of  the  original  judgment: 
Provided  always,  that  no  certificate  of  any  such  judgment  shall  bo 
registered  as  aforesaid  more  than  twelve  months  after  tho  date  of 
Buch  judgment,  unless  application  shall  havi  been  first  made  to.  and 
leavo  obtained  from  tho  Lord  Ordinary  on  th  i  bills. 

3.  On  production  to  tho  senior  Master  of  the  Court  of  Common 
Pleas  at  Westminster,  or  to  tho  Master  of  the  Court  of  Common 
Pleas  at  Dublin,  of  the  certificate  in  one  of  the  forms  contained  in 
the  schedule  hereto  annexed  {k),  as  tho  case  may  bo,  of  any 
extracted  decreet  of  the  Court  of  Session  in  Scotland  which  sliall 
hereafter  bo  obtained  for  the  payment  of  any  debt,  damages  or 
expenses  purporting  to  be  signed  by  the  extractor  of  tho  Court  of 
Session,  or  other  officer  duly  authorized  to  make  and  subscribe 
extracts,  or  on  production  of  tho  certificate  of  an  extracted  decreet 
of  registration  in  tho  books  of  council  and  session  purporting  to  bo 
signed  by  the  keeper  of  the  register  of  deeds,  bonds,  protests  and 
other  writs  registered  for  execution  in  the  books  of  council  and 
session  which  shall  hereafter  be  obtained  for  tho  payment  of  any 
debt,  damages  or  expenses,  such  certificate  shaH  be  registered  by 
such  Master  in  a  register  to  be  kept  in  the  Court  of  Common 
Pleas  at  Westminster  and  Dublin  respectively  for  that  purpose, 
and  to  be  called,  "  The  Begister  for  Scotch  Judgments,"  and  such 
certificate,  when  so  registered,  shall,  from  tho  date  of  such  regis- 
triition,  be  of  tho  same  force  and  effect  as  a  judgment  obtained  or 
entered  up  in  tho  Court  in  which  it  is  so  registered,  and  all  pro- 
ceedings shall  and  may  be  had  and  taken  o  cb  certificate  as  if  the 
decreet  of  which  it  is  a  certificate  had  b(  ■..  judgment  originally 
obtained  or  entered  up  on  the  date  of  sue  \  ay.  .^tration  as  aforesaid 
IL  t.  0  Court  in  which  it  is  so  t  •'ptf-  and  all  tho  reasonable 
cr.,  1; ,  charges  and  expenses  attei  ;'..■  i: 
rew'sLering  such  certificate  sliall  b':  r-cyvei 


;)on  the  obtaining  and 
jd  in  like  manner  as  if 


the  same  were  part  of  the  decree h    '  which  it  is  a  certificate; 


(X)  Ante,  p.  771,  n.  i:). 


*S^ 


rio;'.;,  or  ri-choqiier, 
iiy  d''bt,  iluinagm  ov 
i'mrgh,  for  the  rogi.<- 
rits  registered  in  tlio 


For  purposes  of  Execution  in  Scotland  or  Trehnd. 

Provided  always,  that  no  certificate  shall  bo  registered  as  nfore.oi.l 
more  than  twelve  months  after  the  dato  of  ^noh  7JZT  f 
application  shall  have  been  first  made  Jo  nd  EJo  obtSed  W 
tho_  Court  or  a  Judge  of  the  Court  in  which  it  is  soSt  so  to 
register  such  certiticate ;  provided  that  where  a  note  of  S  pension 
of  any  such  decreet  shall  have  been  passed  or  a  sist  of  execS  oS 
shall  have  been  granted  thereon  by  the  said  Court  of  sSsion  or 
any  Judge  thereof,  on  the  production  of  a  certificate  unXf^.^ 
hand  of  tho  clerk  to  the  bill  c^^amber  of  the  CoS  oftesS  of  the 
passing  of  such  note  or  tho  granting  of  such  sist  to  a  Judge  of  the 
Court  in  which  such  certificate  of  siu.h  decreet  has  been  registered 
execution  on  such  registered  certificate  shall  bo  stayed  until  a 
certificate  bo  produced  under  the  hand  of  tho  said  clerk  that  such 
sist  has  been  recalled  or  has  expired,  or,  where  tho  note  of  suspen- 
sion has  been  passed,  until  thoro  be  produced  an  extract,  under  the 
hand  of  the  extractor  of  the  Court  of  Session  or  other  ofiicor  dulv 
authorized  to  make  and  subscribe  extracts,  of  a  decreet  of  tho  said 
Court  repolhng  the  reasons  of  suKpcnsion. 

w'^^'VrT^'.^o  ^'""'"'?'\F^*'"'  "t  Westminster  and  at  Dublin 
and  tho  Court  of  Session  in  Scotland  shall  have  and  exercise  tiio 
same  control  and  jurisdiction  over  any  juclgincut  or  decreet,  and 
over  any  certificate  of  such  judgment  or  decreet,  registered  under 
this  Act  in  such  Courts  respectively  as  they  now  have  and  exorcise 
over  any  judgment  or  decreet  in  their  own  Courts,  but  in  so  far 
onlyas  relates  to  execution  under  this  Act. 

0.  It  shallnot  be  necessary  for  any  plaintiff  in  any  of  tho  afore- 
said Courts  m  England  resident  in  Ireland  or  Scotland,  or  anv 
plaintiff  m  any  of  tho  aforesaid  Courts  in  Ireland  resident  in 
England  or  Scotland,  m  any  proceeding  had  and  taken  on  such 
certificate,  to  find  security  for  costs  in  respect  of  such  residence 
unless,  on  special  grounds,  a  Judge  or  the  Court  shall  otherwise 
order;  nor  shall  it  be  necessary  for  any  party  to  such  proceeding 
in  Scotland,  resident  in  England  or  Ireland,  to  sist  a  mandatory 
or  otherwise  to  find  security  for  expenses  in  respect  of  such  resi- 
dence, unless,  on  special  grounds,  the  Court  shall  otherwise  order. 

6.  In  any  action  brought  in  any  Court  in  England,  Scotland 
or  Ireland,  on  any  judgment  or  decreet  which  might  be  registered 
under  this  Act  in  tho  country  in  -which  such  action  is  brought,  the 
party  bringing  such  action  shall  not  recover  or  be  entitled  to  any 
costs  cr  expenses  of  suit,  unless  tho  Court  in  which  such  action 
Bhall  be  brought,  or  somo  Judge  of  tho  same  Court,  shall  otherwise 
order. 

7.  It  shall  be  lawful  for  tho  Judges  of  the  Court  of  Queen's 
Bench,  Common  Pleas  and  Exchequer  at  Westminster  and  Dublin 
respectively,  or  any  eight  or  more  of  them  respectively,  of  whom 
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Courts  to  have 
control  over 
rcfjistered 
juiigiueuts  or 
decreets  in  so 
far  as  relates 
to  execution. 

No  security 
for  costs 
where  ylaintiff 
resides  iu  a 
different  part 
of  the  king- 
dom. 


Costs  not  to  he 
allowed  in 
actions  on 
judgments 
unless  hy 
order  of 
Court. 

Judges  to 
make  rules  for 
execution  of 
this  act  (/). 


11 


{I)  The  following  rules  and  scale 
of  foes  were  made  by  the  Judges  at 
Westminster  in  Michaelmas  Tenn, 
1868:— 

1.  Tho  register  for  Irish  judg- 
ments to  bo  kept  by  the  senior  Mas- 
ter, under  section  1  of  the  said  Act, 
shall  be   arranged   in   alphabetical 


order  in  the  sumamo  of  tho  defen- 
dant, where  a  judgment  shall  bo 
registered  under  foim  1  iu  the 
schedule  of  tho  Act,  or  in  the  sur- 
name of  the  plaintiff  where  registered 
imder  form  2  in  the  said  schedule : 
and  the  said  Master  shall  enter  on 
the  said  register  all  the  further  par- 


i* 
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Bi'Sjistrativn  o/Judymenta,  Lia  Pumlena,  &c, 

the  chiefs  of  tho  said  Courts  respectively  shall  bo  three,  and  thev 
are  hereby  required,  froui  time  to  time,  to  make  all  such  Reneml 
rules  and  orders  to  regulate  tho  practice  to  be  observed  in  tho 
execution  of  this  Act,  or  in  anv  matter  relating  thereto,  includiii" 
tho  scale  of  fees  to  bo  charged,  in  tho  Courts  of  common  law  iu 
England  and  Ireland  respectively,  as  they  may  deem  to  bo  necos- 
eary  and  proper;  and  it  shall  bo  lawful  for  the  Court  of  Session  iu 
bcotland,  and  tho  said  Court  is  hereby  required,  from  timo  to  timo 


ticulars  relating  to  the  judgment 
cnntuincd  in  tho  certificate  proscuted 
for  registration. 

2.  The  register  for  Scotch  docreeta, 
to  bo  kept  by  the  said  Master  under 
section  a  of  the  said  Act,  shall,  as  to 
defender  or  pursuer,  bo  arranged  in 
like  manner,  and  contain  tho  like 
particulars  as  provided  by  the  pre- 
ceding rule  relating  to  tho  register 
for  Irish  judgments. 

3.  When  an  attorney,  law  agent, 
or  creditor  shall  present  for  regis- 
tration to  tho  said  Master  a  cortiticate 
of  an  Irish  judmnent  or  Scotcli  de- 
creet, a  copy  thereof  shall  also  bo 
produced,  certified  by  tho  attorney, 
law  agent,  or  creditor  to  be  a  true 
copy  of  the  original  certificate,  and 
tho  said  llaster  shall  thereupon 
stamp  such  certified  copy  with  liis 
office  stamp. 

4.  Upon  the  production  of  such 
copy  certificate  of  an  Irish  judgment 
or  Scotch  decreet,  an  original  of 
which  shall  have  been  filed  with  tho 
said  Master,  the  proper  oflicer  shall 
if'siiR  -xecution  or  other  jjrocess  as 
though  such  judgment  or  decreet  had 
been  duly  obtained  and  entered  up  aa 
an  English  judgment  in  tho  Court  of 
Common  Pleas  at  Westminster,  tho 
form  of  the  writ  of  execution  being 
varied  accordingly : — 

The  writ  of  execution  may  be 
thus  varied:— instead  of  "which 
the  said  lately  in  our  Court 

of  Queen's  Bench  at  West- 
minster recovered,  &c."  insert 
"which  the  said  lately  in 

our    Court  of   [Queen's   Bench 
at  Dublin]   recovered,  &c.,  and 
which  judgment  has  been  duly 
registered  in  our  Court  of  Com- 
mon Pleas  at  Westminster  pur- 
suant to   '  The  ,Tudgment  Ex- 
tension  Act,  1868.'" 
5.  An    affidavit    of   the    attorney 
applying  for  a  certificate  of  a  judg- 
ment in  tho  English  Courts,  of  his 
information  and  belief  as  to  the  title, 
trade    or   profession,  and    the   last 
known  or  usual  place  of  abode  of 


tho  plaintiff  or  defendant,  as  tho 
case  may  bo,  shall  be  sufficient  to 
justify  tho  officer  in  inserting  tho 
particulars  so  sworn  to  in  his  ctrtili. 
cate. 

0.  Tho  foes  to  bo  taken  for  issuinr, 
execution  or  other  i)roces.s  on  mu 
Irish  judgment  or  Scotch  decivit 
that  .shall  liave  been  registered  under 
this  Art,  shall  bo  the  saino  as  in  tho 
case  of  an  English  judgment, 

7.  Tho  fees  hereinafter  mentioned 
shall  be  collected,  not  in  money,  hut 
by  means  of  stamps  donotiu"  tho 
amount  of  such  fees. 


SCALE  OF  FEES.     ' 
(See  Order  as  to  Fees  in  App, ,  Vol.  i*.) 

For  a  certificate  of  a  judgment  i,  s  d 
for  registration  in  Ireland  or 
Scotland,  including  affidavit  0  2  0 
[Ihis  fee  is  paid  by  means  of 
a  stamp  impressed  or  atfixcd 
on  certificate,  see  Order  in 
App.,  Vol.  2.'! 
On   filing  for  registration  a 
certificate  issued  out  of  the 
Courts  of  Dublin,  and  Court 
of  Session  in  Scotland,  al- 
though more  than  one  name 
may  have  to  bo  registered    .070 
[This  fee  is  paid  by  means  of  a 
stamp  impressed  or  affi.\ed 
on  tho  certificate,  see  Order 
in  App.,  Vol.  2.] 
On  filing  every  acknowledg- 
ment of  satisfaction  of  an 
Irish  judgment,   or  Scotch 
decreet,  for    entry   on   the 

^  register q  2  6 

For  every  certificate   of   tho 

entry  of  a  satisfaction     .    .010 
[I'his  fee  is  paid  as  above.] 
For  every  search  made  in  tho 
registers  of  Irish  and  Scotch 
judgments  in  one  or  both 
'■agisters,  for  each  name  .    ,010 
[This  fee  is  paid   by  means 
of  an  impressed  stamp  on 
pra;cipe,  see  Order  in  App., 
Vol.  2.j  ^^  ' 
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For  purpom  of  Execution  in  Scotland  or  Ireland,  "775 

to  make  such  acts  of  sederunt  to  regulate  tho  practice  to  bo   Chap.  LXXI. 

observed  in  tho  execution  of  this  Act,  or  in  any  mutter  relating  

thereto,  including  tho  scale  of  fees  to  bo  charged  in  SLiotland,  as 
such  Court  may  deem  to  bo  necessary  and  proper;  I'roviiled 
always,  that  such  rules,  orders  and  acts  of  sederunt  respectively 
shall  be  laid  before  both  Uousos  of  I'urliamont  within  one  month 
from  tho  making  thereof,  if  Parliament  bo  thou  sitting,  or  if  Par- 
liament bo  not  then  sitting,  within  one  month  from  the  commence- 
ment of  tho  thou  next  session  of  Parliament. 

8.  This  Act  shall  not  apply  to  any  decreet  pronounced  in  absonco  Act  not  to 
in  an  action  proceeding  on  an  arrestment  used  to  found  jurisdiction  "I'P'y  ^'^  cer- 
in  Scotland.  t^^iu  dccrceta. 

Registering  Lis  Pendens.]— By  2  <0  3  F.  c.  11,  s.  7,  it  is  enacted,  Registering 
"That  no  Us  pendens  shall  bind  a  purchaser  or  mortgagee  with-  hs pendens, 
out  express  notice  thereof,  unless  and  iintil  a  momorandiun  or 
minute  containing  tho  name  and  the  usual  or  last  known  place  of 
abode,  and  tho  title,  trade,  or  profession,  of  the  person  whoso  estate 
is  intended  to  b(!  alTc^ctod  thereby,  and  the  Court  of  Ecpiity,  and 
the  title  of  tho  cause  or  information,  and  tho  day  when  tho  bill  or 
information  was  filed,  shall  be  left  with  the  senior  Master  of  the 
said  Court  of  Common  Pleas,  who  shall  forthwith  enter  the  sarao 
particulars  in  a  book  as  aforesaid,  in  alphabetical  order,  by  tho 
name  of  tho  person  whoso  estate  is  intended  to  bo  affected  by  such 
lis  pendens ;  and  such  ofFicer  shall  bo  entitled  for  any  such  entry  to 
tho  sum  of  two  shillings  and  sixpence  ;  and  tlio  provisions  herein- 
before contained  in  regard  to  the  re-entering  of  judgments  every 
five  years,  and  tho  fee  payable  to  the  officer  thereon,  shall  extend 
to  every  case  of  lis  pendens  which  shall  bo  registered  under  the 
provisions  of  this  Act." 

Before  2  c&  3  V.  c.  11,  s.  7,  a  purchaser  of  property  was  affected 
by  any  action  which  was  pending  at  tho  timo  of  sale  relating  to  and 
calling  in  question  the  title  of  the  legal^  owner,  on  tho  ground  that 
it  is  necessary  to  tho  administration  of  justice  that  tho  decision  of 
tho  Court  in  a  suit  should  be  binding  not  only  on  tho  litigant 
parties,  but  on  those  who  derive  title  from  them  pendente  lite, 
whether  with  notice  of  the  suit  or  not  {ni).  No  doubt  tho  language 
of  tho  Courts  on  several  occasions  implies  that  tho  lis  pendens  is 
implied  notice  to  all.  the  world  (m) ;  but  this  view  is  clearly  held  to 
bo  erroneous  (»i). 

Under  13  &  14  F.  c.  35,  a.  17,  a  special  case  is,  under  certain 
circumstances,  to  bo  considered  as  a  lis  pendens.^ 

It  seems  that  no  lis  pendens  should  bo  registered  unless  some 
specifio  property  is  directly  affected  by  the  suit;  it  is  for  the 
Master  appointed  for  the  purpose  to  determine  whether  a  lis 
pendens  should  be  registered  or  not,  and  it  seems  that  he  may 
refuse  to  register  any  writ  which  does  not  affect  specific  property. 
If  a  devisee  files  a  bill  to  establish  a  will  against  tlie  heir  in  pos- 
session, th'  •  <"  vised  estates  would  bo  affected  by  tho  lis  jmidens ; 
but  if  the->'  /a  general  bill  for  an  account  of  personal  estate,  or 
of  real  ano  personal  estate,  or  a  decree  for  general  administration. 
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I>!iatration  of  Juiymtntt,  Lit  Petidens,  Jkc. 

_  Ui.   rogiHtoring  of  snch  a  miit  would  have  no  offcrt(o).    No  ca^o 
h.is  gone  80  lur ;  and  it  would  bu  very  iaconvouiout  if,  whoro  monov 
18  8ocurod  upon  au  estate,  «ud  there  is  a  (luostion  dopeudini?  iu  tho 
Court  ui)on  the  nght  to  or  about  that  money,  but  no  miost  on 
reatmg  to  the  estate  upon  which  it  is  secured! 'which  is  who  y 
coUatorol  security  that  .  r'l'"'-    ^r  of  the  estate  pending  that  suit 
should  be  affected  b      ,;.L  an  inipHcafl  m  arises  in  law  from  the 
pendency  of  a  Bun(p).     There  cannot  bo  any  registration  of  a 
more  partnership  suit  as  a  lis  pemlais,  so  as  to  affect  the  real  estate 
ot  one  of  tho  partners  [secua  as  to  real  estate  of  partnership!  •  nor 
again    in  an  administration  action,  can  tho  original  action  bo 
registered  against  a  debtor  to  tho  estato  as  a  lis  pendens,  but  a  fresh 
action  must  bo  commenced  against  the  debtor  and  registered  (v) 
Ihere  is  no  doubt  that  an  action  against  or  for  land  may  bo  reyis - 
terod  as  a  hs  pendens;  and  it  also  seems  clear  that  registration  may 
bo  ettc.-tual  wLore  leasehold  estates  are  airoctod(r).     A  nuestion 
arises  when  it  is  attempted  to  register  a  lis  pendens  so  ns  to  bind 
purchaser  of  a  chat  el  ^s).     According  to  a  dictum  of  Lord  Ch  n- 
collor  Ilardwicke,  in  H  alker  v.  Fhmsteml  (t),  real  and  personal  estat.^ 
are  governed  by   he  same  rules,  but  it  appears  clear  that  an  nctiou 
affecting  personal  estate  other  than  chattels  real  cannot  be  re'S 
tered(»).     mere  a  plnatiff  was  entitled  to  four  te-  ^h  shares  L 
a  colliery,  and  oi  i he  profits  which  might  arise  frcin  rhe  sale  of  a 
leaso  theroo.S  it  was  held  thnt  the  omission  to  register  such  an 
actionwas  a  breach  of  a  solicuor's  duty  (v). 

Eogistration  of  an  action  as  a  lis  pendens  is  effected  as  directed  bv 

tiie  statute,  S(/^)ra,  p.  no.  •' 

Tho  fee  for  registering  a  lis 2^endens  is  2s.  Gd.,  which  is  paid  bv 

means  of  a  stamp  impressed  on  the  memorandum  of  rosristrv  •  Vhi 

Scr'fhTiJ'^^"'  '^""P-'^;  *^^^  '^'  m'^h.sed  at  the'iudgmeut 
App!)  ro-rogistonng  is  U.    {Orders,  post,  Vol.  2,  in 

It  will  be  noticed  thr-  the  title  of  the  Court  is  to  bo  inserted 
in  t>.  memor,mdum;  ad  although  tho  statute  says  Court  of 
r^^:l''  7f  '7^  ''mu-  ''"i^^-  *^"t  "'°  '^o'^trine  rolate.s  als„  to  a 
£  f^  "t  J-""/"^^-  a^?''  distinction  is  now  done  away  e.uael ' 
by  the  Judicature  Act,  and  the  High  Court  of  Justice  Is  e  u  va- 

lor  reg-  .our.>  the  action  n    a  Its  pendens  should  bo  strictly  adhered 
to,  and  If  .  shp  has  been  made  the  Court  will  not  go  ou^  of  Tt.  ww 

the  registration  of  a  hs  v^udaiis  on  the  ground  that  the  words 


(0) 

(P) 


2  Whito&Tudo,      ,0. 

(p)  Jforski/  V.  &'(  '^oroi'  3 
Atk.  392. 

(?)  ///  re  Darned'' s  iiankbw  Co., 
Exp.  Thorntm,  L.  E.,  2  Ch.  177 ;  36 
L.  J.,  CL.  190,  per  Tamer,  L.  J. 

()■)  Surrell-v.  Cnrprnff,  ?l'.\Vma. 
482.  as  explained  in  Ihllamii  v.  Sabine. 
26L.  J.,  Ch.801.  ' 

^  (s)  Herri/  v.  Gibbons,  L.  E.,  8  Ch. 
tiv,  arguendo. 


See 


(0  2  Ld.  Kenyon,  pt.  2,  p.  '0 
(«)  Jlel/amy  V.  Sabh/e,  suiiia, 

the  statute,  supra,  p.  776. 

(r)  J'/aiit  V    Pcanmn,  41  L.  J 

Q.  B.  169;  26L.T. 'n,3.  ' 

fel  ^^''''"';!!'  "'■  ^"'     '•-  26  L.  J. ,  Ch. 
p.  803,  per  Turner,  L.  J. 

aA^'^  i^"l7'"7-  (^">-p'»te>;  2  P.  \Xma. 
ffeo'  ^"^''TK  "•  ^''■«''''^.  20  Jan. 
1882,  per  SUnhen.  J.,  ex  rel.  amid. 


Jlf'jhteriiuj  Li.  Pendens. 
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focted  as  diroctod  liy 


Chancery  Division,  which  had  Leon  inserted  hy  mistako  iimtead  of  CnAP.  LXXl. 

Quoourt  Bench  Divi.sion,  wore  material.     When  it  is  r<.(|uirod  to  — 

register  an  action  an  u.  lis  pendens,  apnrcipe  hLouM  bo  obtuinod  and 
the  blanka  tillod  up;  it  should  then  bo  handed  to  the  proper  utUcor 
who  will  Rivo  a  copy  of  such  rcKistor  to  tho  appli,  aiit.  it  seems  to 
be  the  practico  to  roquir.)  tho  production  of  tlio  writ  of  summons  in 
the  action  if  it  bo  in  tho  Uueou's  Bench  Division-secus  if  it  bo  in 
the  Chancery  Division. 

_  The  pendency  of  a  suit  cannot  bo  troutod  as  notice  of  the  enuitablo 
rights  of  one  d.-tondunt  against  another,  unless  it  is  clear  that  an 
adjudication  will  tako  place  between  them  [z).  Tho  pluintiiY  in  like 
manner  cannot  aUenato  property  tho  subject  of  an  action,  if  it  bo 
duly  registered  as  a  lis  pendens  f"\ 
Tho  otfect  of  registration  of  ii        tion  as  a  Us  pendens  is  to  bind  tho 

roporty  by  tho  judgment  which  is  iinuilv  pronounced  in  the  action. 

t  does  not  create  a  charge  or  a  lien  on  tho  projiorty,  nor  docs  it 

excuse  a  ])urchii>  .t  from  comi)leting  his  contract,  Imt'it  merely  puts 

i  upon  inquiry  into  the  validity  of  tho  plaintilf's  claim  (/<).     It 

ois  uncertain  from  when  tho  registration  dates;  before  the  Jndi- 


f; 


hilt 


seems 


caturo  Act  it  related  back  to  tho  service  of  the  subpa-nafc)  which 
wouhl  now  probably  be  held  equivalent  to  tho  writ  of  summons 

As  to  vacating  or  expunging  the  registiy  of  an  action  as  a  lis  Vacating 
pendens  hy  3(.  &  31  V  c.  47,  s.  2,  "  Whereas  a  registered  lis  pendens  samo.'^ 
cannot  be  vacated  without  the  consent  of  the  persi  ii  by  whom  it 
was  roistered,  and  such  consent  is  sometimes  withheld,  although 
the  suit  or  proceeding  is  at  an  end,  or  is  not  }»'ing  lonu  tide 
prosecuted:  F.  r  remedy  whereof  bo  it  enacted,  li.ut  the  Co'urt 
l)ofore  whom  the  property  sought  to  1  ■  bound  is  in  litigation,  may, 
upon  *he  determination  of  the  lis  pen, lens,  or  during  the  pendency 
ther  where  the  Court  shall  be  satisfied  that  tho  litigation  is  not 
prose.  'd  bond  fide,  mako  an  ordi-r,  if  it  shall  seo  fit,  for  the 
vacating  of  the  registration  withe ut  tho  consent  of  tho  party  who 
registered  it,  and  may,  in  tho  discretion  of  the  Court,  direct  tiio 
party  on  whose  behalf  the  registration  was  made  to  pay  all  the 
costs  and  expenses  occasioned  by  tho  registration  or  tho  vacating 
thereof.  The  application  to  the  Court  pending  tho  litigation  may 
bo  in  a  summary  way  by  petition  or  motion  in  Court,  or  bv  suat- 
mons  at  Chanibers ;  and  if  an  order  shall  be  made  for  atiug 
any  suchregibtration,  the  senior  Ma-ter  of  tho  Common  Tloas 
at  Westminster  shall,  upon  the  tiling  with  him  of  an  office  copy 
of  such  order,  enter  a  discharge  of  such  lis  pehihim  on  the  register, 
and  shall  be  entitled  for  every  such  entry  of  discharge  to  the  sura 
of  two  shillings  and  sixpence,  and  no  more,  and  may  issue  certifi- 
cate.=i  of  such  entry,  and  may  charge  for  every  such  certificate 
the  sum  of  one  shilling,  which  said  sums  shall  be  collected  by 
stamps,  &c." 

It  will  bo  here  noticed  that  only  two  grounds  of  objection  aro 
rtientioned,  but  it  seems  that  the  Courts  havt>  an  inherent  juris- 
diction to  set  aside  an  irregular  proceeding ;  therefore,  where  tho 
action  was  registered  as  in  tuo  Cnanccry  Divisic'u,  whereas  it  was 


(z)  Bellamy  v.  Saline,  1  De  O.  & 
J.  '5/8:  Tyler  v.  1  nomas,  2b  Beav. 
47. 

(a)  Bellamy    v.    Sabine,    supra ; 


Garth  V.  Ward,  2  Atk,  174, 

(b)  Bull  V.  Mutchcns,  32  Beav.  615 ; 
9Jur.,N.  S.  954. 

(c)  Anon.,  1  Vom.  318. 
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Not  to  be 
registered 
after  2  p.m. 


Searches. 


JRetjitiraUon  ofJudgmenti,  Lit  Pendent,  de. 

in  fact  in  the  Queen's  Bench  Division,  the  Court  held  that  it  had 
~  jurisd  .ition  to  sot  it  nwido  ;  it  also  seems  that  whoro  tho  registration 
of  a  Ija  pendens  is  bad  as  not  boing  in  respect .  )f  propurty  spocilioally 
mentioned,  or  where  tho  cluim  docs  not  sulfifiontly  appear  on  the 
record,  the  Court  has  power  to  sot  it  aside  without  any  roforonco  to 
the  Act  (jt).  If  any  proceedings  aro  taken,  tho  summons  should  bo 
entitled  in  tho  matter  of  tho  statute  and  in  the  action  («). 

If  a  purchaser  have  express  notice  that  tho  property  is  affected 
by.'a  lis  pendens,  ho  would  bo  bound  by  tho  doctrine  of  notice  quite 
apart  from  any  question  as  to  tho  registration  of  a  lia  pendem  (/). 

_  Pruriice  on  lieghtrati'on. I—Hho  registration  is  effected  by  deliver- 
xng  at  tho  office  of  the  registrar  of  judgments  iit  the  Koyal  Courts 
a  memorandum  in  tho  proper  form  tilled  up  with  tho  particulars  of 
tho  judgment  or  action. 

By  n.  o/S.C,  (Jrd.  LXI.  r.  22,  "  The  Registrar  of  Judgmcuta 
Bhall  not  receive  any  momoranduiu  of  a  judgment,  execution,  lis 
pendens,  order,  rule,  annuity,  Crown  debt,  or  other  incumbrancp, 
or  any  memorandum  of  satisfaction  relating  to  tho  same,  for  rcia^ 
tration,  after  tho  hour  of  two  in  tho  afternoon."  ° 

Searches.-]— ^y  Ord.  LXI.  r.  23,  "The  Clerk  of  Enrolments  and 
each  of  the  following  Registrars,  namely — 

The  Registrar  of  Bills  of  Sale, 

Tho  Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 
Married  Women,  and 

The  Registrar  of  Judgments, 
shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on 
payment  of  the  jirescribed  fee,  causo  a  search  to  bo  made  in  tlio 
registers  or  indexes  under  his  custody,  and  issue  a  certificate  of  tho 
result  of  tho  search." 


(d)  Pulbrook  v.  Prarse,  17  Feb. 
88i!,  cor.  Matheiv  and  Cave,  33., 
»x  irl.  amici. 

{e)  C'lutlon  V.  Zee,  7  Ch.  D.  541, 


n.  (0;  45  L.  J.,  Ch.  184 ;  24  W.  K. 

607. 

(/)  licUamij  V.  Sahhie,  1  De  G.  &  J 
678 ;  20  L.  J.,  Ch.  797. 


amMt*Bm9t,i»^,iMi«MIH^Vt 
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Enrolmenta  and 


::h.  184  ;  24  W.  K. 


CHArTER  LXXIL 

ENTRY  OF  SATISFACIIOJf. 

if  Tu ''"  ^^°  ^^l^^?l°^*  ''  "**'''^'"^  ^y  payment,  levy  or  othorwiso    CnAr.  LXXII 
tho  debtor  m  entitled  to  have  satisfaction  outored(rt)/  There  aro  no  - 

ni  09  in  tlio  RiiloM  of  l8H;i  us  to  entry  of  satisfaction.     Tho  former  ^^''"^n  'l'^™" 
rules  on  tho  subiect  oro  repealed  by  tho  Rules  of  lH8'\(Arm   O)    ''""*  "'tit'od 
But  as  they  practically  re;?ulate  tho  practice,  they  aro  sot  out  n  tli  s  la.'tion' ''""" 
Chapter.     They  aro  ns  lollowa : —  "  """  lauion. 

By  if.  80,  7/.  2\  ISolJ,  "  In  order  to  acknowledpo  satisfaction  of  Moik  of  doinir 
ajudgment.  it  Bhall  l,o  requisito  only  U.)  to  produce  a  satisfaction  so?  """'"^ 
pioco,  in  form  as  h.Teinafter  mentioned  («) ;  and  such  satisfaction 
pioco  shall  bo  signed  by  tho  party  or  parties  acknowlod^inu  tho 
same,  or  their  personal  rcprcsontutives ;  and  such  signature  or 
signatures  shall  bo  witnessed  by  a  practising  attorney  ot^ono  of  the 
Courts  at  AVostuunstor  expressly  named  by  him  or  them,  and 
attending  at  his  or  their  request,  to  infonn  him  or  them  of  tho 
nature  and  cfi'oct  of  such  satisfaction  piece  before  tho  saino  is 
Bignod,  and  which  attorney  shall  declare  himself,  in  the  attestation 
thereto,  to  bo  tho  attorney  for  the  person  or  persons  so  signinL'  the 
samo,  and  state  ho  is  witness  as  such  attorney ;  provided  that  a 
Judge  at  Chambers  may  make  an  order  dispensing  with  such 
signature,  under  special  circumstances,  if  ho  thinks  lit ;  and  in 
cases  whore  tho  satisfaction  j)ieco  is  signed  by  tho  personal  repre- 
sentative of  a  deceased,  his  representative  character  shall  be  proved 
in  such  manner  as  tho  master  may  direct." 

As  to  the  form  of  tho  attestation  to  a  warrant  of  attornov  see 
Vol.  2,  C/i.^  CXIV.  i-Luiuuy,  see 

By  i?.  E.  T.  1857,  "Upon  a  satisfaction  pieco,  duly  signed  and 
attested  in  accordance  with  the  80th  ndo  of  Hilary' Term,  1853 
being  presented  to  the  clerk  of  tho  judgments  of  the  Masters'  in  the 
Court  in  which  tho  judgment  has  been  signed,  ho  shall  file  the 
same,  and  enter  satisfaction  in  the  judgment  book  against  the  entry 
of  the  said  judgment,  and  no  roll  shall  bo  required  to  be  carried  in 
for  the  purpose  of  entering  satisfaction  on  a  judgment." 

In  order  to  enter  satisfaction  upon  the  roll,  proceed  as  follows  :— 
Purchase  at  a  stationer's  a  jorn.  of  satisfaction  piece,  and  Jill  up  the 
Hanks  in  same.    Let  it  be  iigma  and  attested  as  directed  hy  the  above 


{a)  See  Lambert  v.  rarnrll,  15  L. 
J.,  Q.  B.  56,  where  defenaant  had 
been  arrested  on  a  ca.  sr/.,  and  dis- 
charged from  custody  with  the  con- 
Bent  of  tho  plaintiff.  And  see  Wurd 
V,  Bronwhemh  7  Ex.  720  :  21  L.  J., 
Ex.  210  :  Cattlin  v.  Kirnot,  7  L.  J., 
C.  P.  1 80.  As  to  when  arresting  the 
defen   mt  on  a  ca,  sa.  operates  as  a 


discharge  of  the  judgment,  see  post, 
Ch.  LXXVII.  See  Combe  v.  Saudon, 
ID.  &  R.  281,  a  case  of  trover  for 
title  deeds. 

(*)  R.  E.  T.  7  V.  was  the  former 
rui.e  nn  ih\r,  snlijpct.  As  tu  tho 
practice  hefore  this  rule,  see  Wood  v. 
!H■ff;•^2B.  N.  C.  45;  3  Sc.  368. 

(c)  See  the  form,  Chit.  F.  386. 
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registered 
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Entry  of  Satiafaction, 

rule  unless  such  signing  be  dispensed  with;  take  it  to  the  clerk  at  the 
Judgment  Office,  who  iviUfile  (d)  the  satisfaction  piece  and  enter  satis- 
Jaction.  Where  the  satisfaction  pieco  is  signed  by  the  personal 
representative  of  a  deceased,  his  representative  character,  as  we 
have  seen  by  the  above  rule,  must  be  proved  in  such  manner  as  the 
Master  may  direct. 

liy  the  above  rule  of  H.  T.  1853,  as  we  have  seen,  a  Judge  at 
Chambers  has  power  to  make  an  order  ciispensing  with  the  above 
signature.  A  Judge  will  not  dispense  with  it  unless  it  be  clearly 
p-  y ved  that  the  j  udgmont  is  satisfied  (e).  Whore  the  plaintiff  was 
dead  and  administration  had  not  been  taken  out,  tho  Court,  before 
1 10  above  rule,  refused  to  allow  satisfaction  to  be  entered,  though 
the  defendant  s  solicitor  swore  that  tho  plaintiff  had  received  a  sum 
l>r,l  \'^''/«^*;"'i^"t  "1  full  satisfaction (/).  And  the  Common 
i  ioas,  before  the  above  rule,  refused  to  order  satisfaction  on  tho 
roll  111  a  case  where  four  out  of  five  plaintiffs  had  given  their  con- 
sent although  tho  fifth  plaintiff  was  resident  in  America  and  could 
not  bo  tound  and  the  solicitor  for  the  plaintiffs  consented  in). 

As  to  the  Master  entering  a  satisfaction  or  discharge  as  to  any 
registered  judgment,  &c.,  see  23  &  24  V.  c.  1 15,  a.  2,  .fee.  (/»). 


_  (rl)  Tlie  fee  on  filing  ia  2.9.,  which 
IS  paid  by  a  stamp,  impressed  or  ad- 
hesive, on  the  documout  filed.  Orders 
28  October,  1875;  22  April,  1876, 
Appendix. 

(tf)  JM  JUifo.1  V.  Will  mot  t,  1  Hodges, 
15.    And  see  Upeachv.  H/ade,  SMoore, 


461 ;  Tidd,  9th  ed.  1011. 
(/)  ^Spench  v.  Slade,  supra, 
Q/)  Davis  V.  Jones,  5  Dowl 
<,li)  See  Dan.  Ch.  Pr.  328 : 
v.  liomnquct,  1  Ch.  D.  541  • 
V.  Lee,  7  Ch.  D.  511,  n. 
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CHAPTER  LXXIII. 

SETTING  OFF  JUDGMEXXS  AND  COSTS. 


Setting  off  Judgments  one  against 
the  other     731 


Setting  off  Costs  accrued  in  the 

same  Action   733 

Setting  off  Costs  in  other  Cases ....   784 


Settiug_  off  Judgments    one   against  the  6</*er.]-Wliorc   thcro    aro    Cn.  LXXIII 
cross  judgments  in  the  same  or  different  actions,  m  the  same  or 
different   divisions  (a),   between   parties   substant-'ally  the  same 


whether  they  are  for  debt  or  damages  and  costs,  "or  for  costs 
akuo,  the  one  may  bo  set  off  against  the  other.  This  may  bo 
effected  by  applying  to  a  Master  (6)  on  a  summons  for  an  order 
that  satistaction  be  entered,  on  the  applicant  acknowledn-in-  satis- 
faction for  the  same  amount  on  his  judgment  (or  vice  i°rsa,  if  tho 
applicants  judgment  bo  less(c)).  Formerly  this  was  only  done 
on  the  terms  of  tho  other  party's  solicitor  being  first  satisfied  his 
hen  upon  the  judgment  for  costs  in  that  particular  suit  id)  But 
probably,  smce  Orrf.  ZA' T.  r.  14  {jMst,  p.  783),  this  term  would  not 
now  bo  imposed.  This,  it  seems,  will  not  be  allowed  if  the  appli- 
cant has  taken  the  other  party  in  custody  in  execution  on  a,  ca  sa 
on  his  own  judgment  (f).  It  has  been  allowed,  although  the  oppo- 
site party  was  dead,  and  hor  administrator  had  issued  an  elegit  and 
commenced  ejectment  thereon,  to  enforce  the  judgment  (/). 


Jutljxments  of 

superior 

Courts. 


(rt)  See  Brydgcs  v.  Smith,  8  Bing. 
29 :  Murphy  v.  Cunningham,  I  Anst. 
271 :  Jiristoice  v.  Needham,  8  Sc.  N. 
R.  36G. 

(/*)  The  application  might  bo  made 
to  tho  Coui-t ;  but,  except  under  very 
Bpceial  circumstaucce,  it  should  be 
made  to  a  master. 

((■)  See  JIarlar  v.  Braham,  2  \V. 
Bl.  809  ;  3  Wils.  39G. 

{d)  See  E.  63,  H.  T-  1853,  post : 
Middleton  v.  Hill,  1  M.  &  Sel.  240 ; 
Tidd,  339.  Tho  right  of  setting  off 
one  judgment,  against  another  is  not 
a  legal  right,  but  is  given  by  tho 
equitable  jurisdiction  of  the  Court 
with  reference  to  all  the  circum- 
stances of  the  caso :  Simpson  v. 
lamb,  26  L.  J.,  Q.  B.  121 :  Alliance 
Bank  v.  llolford,  16  C.  B.,  X.  S. 
460,  where  one  of  tho  parties  had 
becoijip  bankrupt. 

((■)  Beard  v.  M'Carthij,  9  Dowl. 
136.  Tho  plaintiff,  haviijg  obtained 
judgment  iu  an  action,  took  tho  de- 
fendant in  execution  under  a  ca.  sa. 
The  latter  applied  to   a   judgo  at 


Chambers  for  his  discharge  on  the 
gi-ound  of  irregularity  in  the  proceed- 
ings, and  tho  plaintiff  made  a  cross- 
application  to  n^mend.  The  two 
applications  were  heard  together, 
aud  tlie  judgo  made  an  order  "that 
the  plaintiff  should  be  at  liberty  to 
amend  and  should  pay  tho  defendant 
the  costs  of  both  applications."— 
Held,  that  these  were  interlocutory 
costs,  the  payment  of  which  was 
not  by  the  order  made  a  condition 
precedent  to  tho  amendment;  and 
(haisitanto  ll'xlli<ms,J.),  that  as  they 
had  been  incurred  in  tlie  same  suit  in 
which  judgment  had  been  obtained, 
the  Court  might,  in  tho  exercise  of 
its  equitable  jurisdiction  to  prevent 
its  process  being  abused,  allow  them 
to  be  setoff  agaiust  the  judgment: 
Tlionipson  v.  I'urish,  28  h.  J.,  C.  P. 
\h'i.  Sec  O'llare  v.  Bfti-fs,  13  Q.  B. 
659,  y.hcTO defendant  was  discharged 
under  48  (i,  .3,  c.  123.  s.  1  Cuow  re- 
pealed),  after  twelve  months'  impri- 
Bonment. 
(/)  Brgdgei  v.  Smith,  8  Bing.  29. 
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Setting  off  Judgments  and  Costs. 

In  a  case  vhero  an  action  of  trespass  was  brought  against  throe 
and  two  ol  them  allowed  iudgment  to  go  hj  default,  and  the  third 
went  to  trial  and  obtained  a  verdict,  the  Coiu't,  upon  application  of 
tlio  third  defendant,  and  upon  aflidavit  that  the  other  two  had 
acted  under  his  autliority,  compelled  the  plaintiff  to  sot  off  the 
damages  and  costs  he  ha<l  recovered  against  the  two  defendants 
against  the  costs  ho  was  liable  to  pav  to  tho  third  (7).  It  seems 
unnecessary  to  apply  to  tho  Court  or  a  Judge  to  have  this  set-off 
allowed  m  those  cases,  and  the  Master  may  allow  it  (lA. 

The  judgments  to  bo  .sot  off  must  be  between  parties  substan- 
tially tho^  same,   though  it  is  not  necessary  that  they  should  bo 
exactly  the    same  parties,  provided  tho  funds  to   bo  ultimatclv 
resorted  to  in  Doth  actions  bo  substantially  tho  samo(/  .     Wliero 
13.  brought  an  action  against  A.,  and  recovered,  and  A.  brought  an 
action  against  13.  and  C,  and  recovered,  tho  Court,  upon  the  appli- 
cation  ot  A  ,  allowed  him  to  set  off  tho  damages  and  costs  recovered 
by  him  m  his  action  against  B.  and  C,  against  tho  damages  and 
costs  recoTCred  by  B.  in  his  action  against  him,  subject  to  the  lien 
ot  13.  s  sohcitor  (,; ).     So,  wliero  A.  brought  an  action  against  B 
which  was  defended  at  tho  joint  expense  of  C.  and  D.  (they  boin- 
the  parties  really  interested),  and  A.  was  nonsuited,  and  C.  brou-irt 
an  action  against  A.,  and  was  nonsuited ;  tlio  Court,  upon  the 
application  of  C,  allowed  him  to  set  off  the  costs  of  the  first  non^u^t 
against  tho  costs  of  the  second  (/,).     So,  where  on  two  policies  of 
insurance,  underwritten  by  tho  same  persons  for  A.,  two  sets  of 
actions  were  brought,  and  each  set  was  consolidated  •  and  \    the 
plaintiff  was  entitled  to  costs  in  one,  and  had  to  pav  costs  in  tho 
other ;  the  Court  allowed  the  costs  in  the  latter  action  to  be  set  off 
against  the  costs  in  the  former,  as  in  substance,  umhir  tho  consoli- 
dation rule,  the  same  persons  woro  tho  defendants  in  both  althou<.h 
m  form  one  action  appeared  to  be  against  B.,  and  tho  other  against 
C.  ^/).     On  the  other  hand,  tho  Court  havo  refused  to  allow  tho 
damages  and  costs  in  an  action  by  A.  against  E.  and  C.  to  be  set  olf 
against  damages  and  costs  recovered  by  tho  assignees  of  B  a-iin^t 
A.  (m).     So  the  costs  of  a  judgment  against  tho  plaintiff,  aft"  r  ho 
has  become  bankrupt,  cannot  be  set  off  agaiust  the  costs  of  an  action 
by  the  bankrupt  s  assignees  against  tho  defendant  (//).     And  where 
the  plaintiff  sued  out  afi.  fa.,  and  tho  sheriff,  under  an  indemnitv 
from  trustees  to  whom  tho  defendant  had  previously  assicnied   lil 
his  effects,  returned  nulla  homu  and  the  plaintiff  sued  the  sLeiiif 
for  a  falso  return,  and  the  sheriff  obtained  a  verdict;    tho  Court 
refused  to  allow  tho  plaintiff's  judgment  to  bo  set  off  agaiust  tho 


{(])  Schoole  V.  KuMr,  1  H.  Bl.  23. 
And  see  StarUiia  v.  Vozats,  3  llowl. 
7«2 :  Gcoryc  v.  lUsioii,  1  Sc.  518 ;  3 
Dowl.  419.  As  to  the  costs  of  several 
dofcndauts  in  general,  see  ante,  p. 
677.  B  ,  ,  I. 

{h)  Rau-lhin  V.  Sewcll,  7  Sc.  230 : 
Taxton  v.  JFi/llic,  10  L.  J.,  N.  S.. 
C, P.  292. 

(t)  See  per  Tiiidal,  C.  J.,  1  Dowl. 
250  :  iStcDidercn  v.  Mtmjalrovd.  27 
L.  J.,  Ex.  425.  ■    • 

0')  Mitc/iell  V.  OldfieM,  4  T.  B, 


123.    And  see  GMster  v.  Ueuc)\  8 

(/.)  O'Connor  v.  Murphy,  1  II,  Bl. 
Co7. 
(/)  Kimez  V,  Modiziani,  1  H.  Bl. 

(«0  I)oc  V.  Darnfon,  3  East,  119. 
^eo  Bnntuue  v.  Xecdham,  8  Sc.  N.  R. 
3G0. 

00   'n'fst  v.  Tryce,  10  Moore,  154; 

,  ii^  f^^"^^^  "•  -^V'".  1  Dowl.  2oC ; 
IM.  &Sc.  122;  8Bing.  61, 
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The  JTidgmont  offered  to  Im  sot  off  must  in  ffcueral  bo  i-fmllv  ,'n 
extstenco  at  tho  time  of  makin.  the  appUcatilx  f'nNt  C'S  (v  S 
not  allow  costs  to  winch  a  party  may  probably  bo  entitlec  in  a 
action  to  bo  set  off  against  costs  to  which  ho  is  absolutely  liab  o  In 
another  _  Thoreforo,  tho  amount  of  a  verdict  on  which  I  rule  for 
a  new  trial  is  pending  cannot  bo  set  off  against  tho  amount  of  a 
judgment  (p;  And  the  Common  I'leas  refused  to  set  of?  a  sum 
payable  m  Juturo  against  costs  payable  in  pra^senti  under  the  sai,vc 
award  (q) ;  and  tho  Exchequer  refused  to  stay  proceedings  for  o 
purpose  of  allowing  such  c^sts  to  bo  set  off  when  they  should 
become  due(r).  Perhaps  however,  under  special  circumstances 
such  as  tho  insolvency  of  the  opposite  party,  the  Court  nSt 
suspend  execution  by  him  until  the  right  of  tho  applicant  to  costs 
in  tho  other  action  should  bo  decided  (s). 

Where  a  plaintiff  suing  as  a  pauper,  recovered  damages  and  Pauper  cause 
costs,  It  was  held  that  the  defendant  might  set  off  costs  recovered  ^°''^"''- 
agamst  the  planitilt  in  another  cause  in  which  he  was  defendant  (t). 

By  B.  0/  S   a,  Ord  LX  V.  r   14   "A  set  off  for  damages  or  costs  Solicitor's 
between  parties  may  be  allowed  notwithstanding  tho  solu;itor's  lien  lic4 
for  costs  in  the  particular  cause  or  matter  in  which  the  set  off  is 
sought    («(). 

Setting  off  Costs,  .fee.  accrued  in  the  same  Action.l—See  Ord.  LXV   Spftmo.  r.(T 
T.  27,  a«i-,..  21    ante,  p.  706      Where  costs  accrue  to  both  ptrtie^  SZ^y 
m  tho  same  action  upon  interlocutory  proceedings,  or  to  on<f  up(m  costs  and 
some  interlocutor II  proceeding  and  to  tho  other  upon  verdict    the  "loHf'ys  in  the 
Court  will  allow  tho  costs  in  the  one  case  to  be  set  off  a^'ainst  tho  ^"1"'"''°'^ 
costs  in  tho  other ;  and  without  satisfying  the  solicitor's  lien  for 
he  has  a  lion  only  on  the  balance  which  is  ultimately  to  be  paid 
to  his  client  in  that  particular  suit  (a;).     And    in  general,   inter- 
locutory costs  may  bo  sot  off  against  final  costs,  where  the  payment 
of  them  at  tho  time  they  were  adjudged  is  not,  strictly  spoakiu"- 
a  condition  precedent  to  other  proceedings  (?/).     A  defendant  was 
allowed  to  set  off  costs  for  not  proceeding  to  trial,  when  taxed 
against  damages  ultimately  recovered  in  tho  action  by  tho  plain- 
tiff (z).    So,  where  a  plaintiff,  after  giving  notice  of  trial,  withdi'ew 


{p)  MasUrman  v.  Malin,  5  M.  & 
P.  324 ;  7  Bing.  43i3  ;  1  Dowl.  222  : 
Gurrick  v.  Jones,  2  Dowl.  157.  And 
880  I'hiUpsvn  v.  UaldircU,  6  Taunt. 
17ti :  Vookc  v.  Crofts,  1  D.  &  L.  3G0 : 
Beard  v.  M'Cartlnj,  9  Dowl.  130. 

(q)  Young  v.  Gijc,  10  Moore,  198. 

((•)  Johnson  V.  JAikcman,  2  Dowl. 
646.  See  Doe  d.  Martin  v.  Fucker,  2 
C.  &M.4r,7;  4Tyr.  144. 

(s)  7  Bing.  435,  marginal  note. 
See  Tai/lor  v.  Cooke,  I  Younge,  201. 

(0  O'Uare  v.  liecrcs,  13  Q.  B.  659. 

(h)  Cp.  tho  former  rule  G3,  H.  T. 
1833.  See  MclcUlo  v.  Lccnon,  27  L. 
J.,  Q.  B.  318,  where  costs  were  or- 
dered io  bo  paid  after  judgment: 
Scott  V.  Ik'liuhebourg,  11  C.  B.  447; 
20  L.  J.,  C.  V.  263 :  WEare  v.  Mccves, 


13  Q.  B.  059:  Dunn  v.  West.  10 
C.  B.  420 ;  1  L.  M.  &  P.  C08 ;  20 
L.  J.,  C.  P.  1.  See  tliis  rule  noticed 
ante,  p.  100. 

(.!•)  See  R.  03,  II.  T.  1853 :  Stevens 
V.  Weston,  3  B.  &  C.  535;  5  D.  &  R. 
399:  Vanmndan  v.  Hurt,  1  D.  &  R. 
168 :  Uoicell  v.  Ilordiiiq,  8  East,  302  : 
Lang  v.  Webber,  1  Price,  375. 

(,)/)  Hullidaij  V.  Laiecs,  3  Biug.  N. 
C.  774 :  Doe  v.  Carter,  1  M.  &  So. 
610 ;  8  Bing.  330  ;  1  Dowl.  259.  See 
Abcrnethg  v.  Paion,  5  Bing.  N.  C. 
276 :  and  Doe  v,  Davies,  12  A.  &  E. 
21 :  Thompson  v.  I'arish,  28  L.  J., 
C.  P.  153,  noticed  ante,  p.  781,  n.  (e), 
where  tho  dofonJaut  had  been  taken 
in  execution. 

(i)  Lang  v.  Webber,  1  Price,  376. 
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Paet IX. 


Setting  off 
costs  in  other 
cases. 


Setting  off  Judgments  and  Costs. 

the  record,  and  the  defendant  obtained  a  rule  for  the  payment  of  the 
costs  of  the  day  which  were  taxed,  and  at  the  next  assizes  the  plaintiff 
obtained  a  verdict,  and  a  new  trial  was  afterwards  granted  on  pay- 
ment of  costs .  the  Court  held,  that  the  defendant  might  set  oft  the 
costs  due  to  him  against  tl.oso  payable  on  the  rule  for  the  new 
trial  (a).  When,  by  an  order  of  Nisi  Prius,  a  verdict  is  entered  in 
favour  of  the  plaintiff  for  nominal  damages  and  the  costs  of  the 
action,  and  the  plaintiff  is  to  pay  the  defendant  a  certain  sum,  that 
sum  may  be  set  off  against  the  costs  in  the  action  (6).  But  where 
a  defendant  was,  by  a  Judge's  order,  allowed  to  proceed  to  trial 
upon  payment  to  the  plaintiff  of  a  certain  sum  of  money,  with  costs 
up  to  the  date  of  the  order,  and  the  plaintiff  consented  to  the  trial 
proceeding,  on  those  terms,  before  the  costs  had  been  paid  :  the 
Court  held  that  the  defendant,  having  obtained  a  verdict,  was  h  imd 
to  pay  those  costs,  and  could  not  set  off  against  them  the  costs 
afterwards  taxed  for  him  on  the  postea  (c).  Where,  before  the  Com. 
Law  Froc.  Act,  1852,  the  lessor  of  the  plaintiff  obtained  a  verdict 
in  ejectment  m  1834,  and  taxed  his  costs,  and  sued  out  a  writ  of 
possession,  which  was  set  aside  in  1837  for  irregularity,  with  costs : 
it  was  held,  that,  jaot  having  revived  the  judgment  by  aci.  /"«.,  he 
could  not  sot  off  his  costs  on  the  judgment  against  the  defendant's 
costs  of  setting  aside  the  writ  of  possession  {d). 

Setting  off  Costs  in  other  Cases.'}— The  powe.'  to  set  off  costs 
given  by  Ord.  LXV.  r.  27,  sub-r.  21  {ante,  p.  706),  is  confined  to 
costs  due  m  respect  of  the  same  action  (e).  It  cannot  be  enforced 
m  respect  of  costs  of  separate  proceedings  between  the  same 
parties  (/).  Pormerly  whero  a  bill  in  equity  was  dismissed  with 
costs,  and  the  plaintiff  brought  an  action  in  the  Court  of  Queen's 
iJench  for  the  same  cause  and  recovered,  the  Court,  upon  applica- 
tiou  of  the  defendant,  ordered  that  the  costs  in  equity  should  be 
set  off  against  the  damages  and  costs  in  law,  the  lion  of  the  plaintiff's 
solicitor  being  first  satisfied  (g).  The  Court  of  Exchequer,  however 
refused  to  allow  costs  in  Chancery  to  be  set  off  against  costs  of  a 
rule  m  that  Court  {li). 


(<7)  Doe  d.  BangerMd  v.  Alhop,  9 

B.  &  C.  7(30.  ■^' 
(4)  Newton  v.  Keicton,  1  M.  &  Sc. 

3'36;  8  Bing.  202;  1  Dowl.  204.  See 
Doe  d.  iS'uiHton  v.  fli'^clair,  5  Dowl. 
26,  per  Cur. 

((•)  Jspinrrll  v.  Stamp,  ,3  B.  &  C. 
108  ;  4  D.  &  R.  716.  The  distiuotion 
between  this  case  and  that  in  9  B.  & 

C.  760,  seems  to  be,  that  there  the 
defendant's  costs  sought  to  be  set  off 
had  been  incurred  at  the  time  when 
the  order  was  made.  Sea  Fitt  v. 
Coombs   1  n.  &W.  13, 

id)  Doe  d.  iSttvcns  v.  Lord,  1  P.  & 

D.  388  :  :  A.  &  E.  CIO. 

{e)  Barlur  v.  JFonmhig,  5 Q.  B.  D. 
e09:  43L.  T.  f>TS  m.  .\'S\ 

(J)  Id. :  H-'t/de  v.  Wnlford,  52  L. 
J.,  Ch.  436 ;  48  L.  T.  Si2  ;  31  W.  K. 
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{(/)  iran-i.ion  v.  Bainhridne,  4  D. 
&  li.  3G3  ;  2  B.  &  C.  800.  And  see 
Mall  V.  Odi),  2  B.  &  P.  28 :  Fmdin 
V.  Farley,  1  N.  E.  22:  Jfilikr  v. 
Nicholas,  12  Moore,  87;  4  Bing.  IC. 
But  in  a  case  in  the  C.  P.,  it  was 
hehl  that  an  application  to  set  off  a 
portion  of  a  debt  secured  by  a  judg- 
ment in  that  Court  against  the  cc^ts 
incurred  by  the  dismissal  of  i)etitions 
presented  by  the  plaintiff  against  the 
defeudan*.  in  the  Court  of  Wnnk- 
ruptcy  must  be  made  to  tlie  Litter 
Court:  U'oodrofe  v.  Wootton,  6  L. 
«'.,  C.  P.  176.  See  as  to  lien  on  tho 
costs  in  equity,  Umith  v.  Frocldeshy, 

(/()  JFcnhcm  v.  Foule,  2  Dowl.  444. 
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Setting  off  Costs. 

frot^tamt^^awtdfrror  i^^^^        "f^^^  ^^  the  parties  arise  ^^ 

action,  and  the  other  fSmLrlwSfe)''^'  °^  °"°  arfses Tom  an  ^J^J^^^ 

Ma1Sp,t\rn1,:V';^tt™  m  the 

^""''tof  Common  Pleas  kuowed  ti.  m  to  be  sot  oj^''^^^''^*  ('")'  t^« 


G)  MS.  E.  1814. 

(a)  JJoe  d.  Swinton  v.  Sinclair   5 
Dowl.  26 :  Caddell  v.  Smart,  4Dowl 


25^}  ^'«^m«  V.  Zashley,  2  H.  Bl. 
("0  Hiitdin  V.  Larleij,  I  N.  B.  22. 
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PAET  X. 


EXECUTION  AND  ENFORCEMENT  OF  JUDGMENTS 
AND  ORDEES. 


CHAP.  PiOK 

LXXIY.  Execution  generally • , 786 

LXXV.  Fieri  Facias 8;!G 

LXXVI.  Fkffit    873 

LXXVII.  Capias  ad  Satisfaciendum   , 889 

LXXVIII.    Writ  of  Delivery 904 

LXXIX.   Writ  of  Sequestration 907 

LXXX.  Execution  by  Appointment  of  Receiver 9U 

LXXXI.  Charging  of  Stock  or  Shares  919 

LXXXII.  Attachment  of  Debts   927 

LXXXIII.  Attachment 941 

LXXXTV.  Leave  to  enter  Execution 95,7 

[As  to  execution  in  actions  for  recovery  of  land,  see  mat,  Vol  2, 
Ch.  CVI.-] 
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15.  ^010  long   Writ  in  force — 

Renewal  of  same 803 

16.  From  what   Time  it  binds 

Debtor's  Property   ......  804 


Execution  generally. 


OF  JUDGMENTS 


I'AOB 

786 

8;'i6 

873 

889 

004 

907 

• 914 

919 

927 

941 

95.7 

)f  land,  see  post,  Vol,  2, 


JLT. 


PAOB 

tl  TFrits,  Succession  of, 

793 

of  Writ — Production 
'tdgment  and  Praecipe .  795 

of  the  Writ 796 

ion  of   797 

>/ 799 

1  Bay  of 800 

mnents  on,  in  general  800 
long   Writ  in  force— 
tval  of  sums 803 

what   Time  it  binds 
or's  Property   804 


17.  Registration  of  Writs   ....  807 

18.  Bcliuery  of  Writ  to  be  exc- 
""'"'^  807 

19.  By  tvhom  executed;   when 

directed  to  the  Sheriff,  ^c.  ; 
Warrant,  and  Bailiff  ap. 
pointed  by,%c 807 

20.  When,  where,  and  how  exe- 

cuted when  so  directed. , . ,   809 

21.  Attachment  for  interferinn 

with  Sheriff ";   815 

22.  Eeturn  of  Writs,   in  what 

Cases,  and  how  enforced.,   815 

23.  The  Return  itself.  Amend- 

ment of  ,  ^-c 818 


787 
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enforced  by  a  writ  of  execution  S  w.?/.  !  ^°"'*  '"  generally 
that  oi  fieri  facias  against  tSgS^ds  of  tWdtJTfL"^  "'^^  ^^'^ 
elegit  agamst  his  lands,  and  those  of  ca«TfcrV^'^*^^^ 
attachment  against  his  norson  •  ^ml  fl  '^"^ .f"M<mendmn  and 
against  his  property  genSly  or  aiain?t%hT*  °*  ^^l^^^^tration 
rations  (a).  There  i  also  the  writ  d'  nil  "  ^'^r'^^  °^  ^"^PO" 
land  and  the  writ  of  delivery  forTecoverrof'r-«  °'  '^''''''^'  "* 
ments  and  orders  may  also  be  enf 01  coTlTl  L  ^  "^"^  ^oods.  Judg- 
mcnt  of  debt,  charging  of  stock  and  ^J  *^'  Processes  of  attach- 
ment  of  a  receiver.      ''  '''''^  '^^'°''  ^""^  ^J  the  appoint- 

of^eLt^of'  ^aStcSf Writs'  o^/.JZr^-  *^^  ^T  '^^^ 
ciuestration,  and  attachment,  and  Si  8ubsmno.V"^'-r\f'^'''  «^- 
issuefor  giving  effect  thereto.  And  £  S^.f^^^^  ^^""^  "^.^J 
agan^st  any  party'  shall  mean  the  issuing  of  anTsf^'''^*^"'^ 
agamst  his  person  or  property  as  under  the  n,  «L  r  ^  1  P™'^*'^^ 
order  shall  be  appUcable  to  the  case^"  Preceding  rules  of  this 


Cn.  LXXrv. 

1.  By  what 
writs,  &o., 
judgments,  &c. 
enforceable. 


"  Writ  of  exe- 
cution." 

"  Issuing  exe. 
cution  against 
any  party." 

Levari  facias. 


any  civil  proceeding." 

M,  18T9,  -^hicl.  provides  ^3)Vo^S,T^'''''■'■**■"''~' 
any  civil  proceeding,  .nd  ,.„  proS^J  to  „u«™  o/S"  ■' 

rutitri/  Art    IBS'*  tiio  ,,       f'^^^fi  "f  jao  '<^^m  section  of  the  Bank- 
rupicy  jicz,  iW6,  tne  powers  sriven  bv  s..i  i-    ^  ^t  +1,     n  7^    ^"'"^ 

18(J9,  are  assigned  to  the  Jud|o  tS  whom  h,nV       f  ^'^''•'■*  ^^^' 

assigned,  and,  savo  as  to  tho  f.J°r  ^^^^-r-i'-^  ''' 

-  ■  ""-iii-i'-..tli,  »o    UOiOgilttHi   to 


Outlawry, 


(«)  See  Ofd.  XLII.  r.  31,  post,  Ch,.  XCII. 
3£2 


Order  fv>*  com- 
mittal  I'uder 
the  Debtors 
Act. 

J  uagaicut 
summonses. 
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Where  judg- 
ment for 
payment  of 
money. 


Where  for 
payment  of 
money  into 
Court. 


For  the  reco- 
very of  land. 

For  recovery 
of  property 
other  than 
land  or  money. 

Judgment  to 
do  or  abstain 
from  an  act. 


Order  of  Court 
or  a  Judge. 


By  or  against 
person  not  a 
party  to  the 
action. 


and  exercised  by  the  bankruptcy  registrars  of  the  High  Court. 
The  judgment  summons  and  order  for  committal  to  compel  a  judg- 
ment creditor  who  has  the  means  of  paying  the  debt,  but  will  not 
do  so,  to  pay  it  or  bo  committed  to  prison  in  default,  therefore  no 
longer  fall  within  the  province  of  the  present  work. 

Writs  of  execution  are  judicial  writs  issuing  out  of  the  Court 
where  the  record  or  other  proceeding  is  upon  which  thoy  aro 
grounded  (t). 

By  It.  of  8.  C,  Ord.  XLII.  r.  3,  "  A  judgment  for  the  recovery 
by  or  pajTnent  to  any  person  of  money  may  be  enforced  by  any  of 
the  modes  by  which  a  judgment  or  decree  for  the  payment  of  money 
of  any  Court  whoso  jurisdiction  is  transferred  by  tho  Principal  Act 
might  have  been  onfcrccd  at  the  time  of  me  passing  thereof." 

Such  a  judgment  is  usually  enforced  by  a  writ  of  fieri  facins, 
noticed  post,  p.  83(5,  or  by  wi'it  of  tle()it,  noticed  post,  Vol,  2,  p.  873. 

By  Ord.  XLII.  r.  4,  '"'A  judgment  for  the  payment  of  moiioy 
into  Court  may  be  enforced  by  writ  of  sequestration,  or  in  ciisi's 
in  which  attachment  is  authorized  by  law,  by  attachment."  The 
writ  of  sequestration  is  noticed  jiost.  Vol.  2,  p.  907 ;  the  writ  of 
attachment  is  noticed  ^ws<.  Vol.  2,  p.  941. 

By  Ord,  XLII,  r,  5,  "  A  judgment  for  the  recovery  or  for  tho 
delivery  of  the  possession  of  land  may  be  enforced  by  writ  of  pos- 
session."    As  to  this  writ,  see  Vol,  2,  (J/t,  CVI, 

By  Ord.  XLII,  r.  6,  "A  judgment  for  tho  recovery  of  any  pro- 
perty  other  than  land  or  money  may  bo  enforced : 

(a.)  13y  writ  for  delivery  of  the'  property  [see  j^ost,  p.  904] : 
}b.)  By  writ  of  attachment  [»w  post  p.  941]  : 
(c.)   By  writ  of  sequestration  [sk;  post,  p.  907]." 

By  Ord.  XLII.  r.  7,  "A  judgment  requiring  any  person  to  do 
any  act  other  than  the  payment  of  money,  or  to  abstain  from  doiiii; 
anything,  may  be  enforced  by  writ  of  attachment,  or  by  committal." 
As  to  the  writ  of  attachment,  see  post,  p.  941. 

By  Ord.  XLII,  r.  24,  "Every  order  of  the  Court  or  a  Jud^'o 
in  any  cause  or  matter  may  bo  enforced  against  all  persons  bcaud 
thereby  in  the  same  manner  as  a  judgment  to  the  same  effect." 
See  post,  Vol.  2,  Ch.  CXXII. 

If  a  party  obtained  an  order  to  amend  or  tho  like  upon  payment 
of  costs,  execution  cannot  be  issued  to  enforce  payment  of  same 
unless  there  bo  an  express  direction  in  the  order  that  tho  same 
should  be  paid  (c). 

By  Ord.  XLII.  r.  26,  "  Any  person  not  being  a  party  to  a  cimso 
or  matter,  who  obtains  any  order,  or  in  whose  favour  any  order  is 
made,  shall  bo  entitled  to  enforce  obedience  to  svich  order  by  tho 
samo  i)roces8  as  if  he  wore  a  party  to  such  cause  or  matter ;  and 
any  person  not  being  a  party  to  a  cause  or  matter  against  whom 
obedience  to  any  judgment  or  order  may  be  enforced,  shall  bo  liable 
to  the  samo  process  for  enforcing  obedience  to  such  judgment  or 
order  as  if  ho  were  a  party  to  such  cause  or  matter." 


(i)  2  Wms.  Saund.  27,  38  (2).  And 
see  Tidd,  Pract.  9th  ed.  400,  401,  994, 
995.  See  further  as  to  the  execu- 
tion of  judgments  on  tho  removal  of 
causes  from  inferior  Courts,  post, 
Vol.  2,  Ch.  CXXXIV. 


(c)  Turner  v.  Gill,  3  Dowl.  30; 
Ilvndy  v.  CoUvtt,  7  Dowl.  599; 
FiM  v.  Sainjcr,  6  C.  B.  71 :  liar- 
r'lHUH  V.  Ward,  3  Dowl.  oW  :  .Ri/niis 
v.  Emerson,  2  Dowl.  357.  And  see 
Price  V.  PMlcox,  7  Dowl.  559. 


p.  907 ;  the  writ  of 


2.  Whom  to  be 
issued. 


liy  ■laat  WriU.  <fcc. 

over.       ot.  Aiujh-ltuhau  Hank  v.  Z»«(vm,  (»  C7;    vj  •,/  „  -^r^  preserved 

As  to  oxecutiou  against  paituors,  see  Vos<,    v'  ■>  t/f   rr/A/-  t  •  . 

A^  to  oxecutiou  m  actions  for  rerovorv  of    .n  Ar/^^'  ^^special 

Ch.  CVL  luoovoiy  ot  iaml,  see  post,  Vol.  2,  coses. 

whom  any  sum  of  moiiiy  oi^my  costs  dial Ihn^.^^^^^ 

jurlgnient'or  order,  .shall,  .o     J^,  ^/T;  L/lV  7'nl°  ''fu'\'' 

pannble,  bo  ontitlecl  to  sue  out  one  or  Zr^luorirL  o/lw  f  ^' 

or  one  or  more  writ  or  writs  of  denit  to  LlllL^.^  ¥Jien /acuta 

subject,  novertheloss,  as  follows  •  '°  P^^^"'"'^*  ^^'^^o^' 

(a.)  If  tho  judgmont  or  order  is  for  payment  witlnu  a  period 

hormn  mentioned,  no  such  writ  as  aforesaid  shal  bo  S3 

/;  N  nT^rl  ''"^'''  ^^°  expiration  of  such  period :  ^ 

{b.)  llio  <-ourt  or  a  Judge  may  at  or  after  the  time  of  givin- 

j.idgment  or  making  an  order,  stay  execution  untif  sicS 

time  as  they  or  ho  shall  think  fit."  ^'^ 

By  Ord.  XUl.  r.  1.9,  "  A  party  who  has  obtained  iud-ment  or 

an  order  not  being  a  judgment,  for  payment  of  money  oi'Ss  ol 

tor  tlie  recovery  oi   land,  may  issue  e..cutiua   in  flrec%s 


After  fourteen 
days. 


to  issue  at  an 


unless  the  Court  or  a  Judgo  -shall  order  execution 
earlier  or  later  date,  witli  or  without  terms  "  (il) 

13y  A'.  <ys.  C  Ord.  XUL  r.  1,  "  Where  any  person  is  bv  anv 
judgment  or  order  directed  to  pay  any  money,  or^to  Seliver  u,"  J 
transfer  any  property,  real  or  personal,  to  another,  it  shall  nS  be 
necessary  to  make  any  demand  tliereof,  but  the  person  so  d  ected 
shall  be  bound  to  obey  such  judgment  or  order  upon  being  clulv 
served  with  the  same  without  demand."  °       ^ 

No  demand  of  performance  is  necessary,  but  tho  judgment  or 
order  must  be  served  on  tho  person  against  whom  execution  ^tS 
issue.  In  cases  of  judgments  or  orders,  requiring  any  person  to  do 
any  acts,  tho  judgment  or  order  must  be  indorsed  and  served  as 
required  by  Ord.  XLII.  r.  5  [ante,  p.  766).  ^  vt-u  us 

_  By  Ord.  XLH.  r.  22,  ''  As  between  the  original  parties  to  a 
judgment  or  order,  oxecu  ion  may  issue  at  any  time  within  six 
years  from  tho  recovery  of  tho  judgment  or  the  date  of  the  order" fef 

As  to  the  mode  of  proceeding  to  issuo  execution  after  the  six 
years,  or  whore  there  has  been  a  change  by  death,  &c.  in  the 
parties  to  the  judgment,  see  post,  Vol.  2,  Ch.  LXX  X  VII T 

Execution  should,  of  course,  not  bo  issued  where  it  is  stayed  bv 
order  of  the  Court  or  a  Judge  (/),  or  by  agreement  (</).    As  to 

™\  ,^"  f;)P°''   '^Pe™*^'^  »s  a  stay  of  execution,  see  post,  Vol.  2 
C/i.  lj\XX  V.  ' 


No  demand 
necessary. 


Within  six 
years. 


Where  execu- 
tion stayed. 


•  V.  GUI,   3  Dowl.  30; 

CoUt'tt,  7  Dowl.  509; 
'■ycr,  G  C.  B.  71 :  Jlw- 
III,  3  Dowl.  0-11  :  .Ki/Kui 

2  Dowl.  357.  And  see 
Icox,  7  Dowl.  559. 


{(1)  As  to  the  former  power  to  issue 
execution  iiniiiediatcli/  after  signing 
judgment,  see  Smith  v.  Smith,  L.  R., 
i)  Ex.  121 ;  30  L.  T.  429 ;  Cruickshttiik 
V.  Mass,  8  L.  T.  439,  U'dhs,  J. 

U)  See  C.  L.  P,  Ant,  1852.  s.  128 : 
Friiiikltii  V.  Modgkiiisoii,  3  D.  &  L. 
554:  Greetishields  V.  Harris,  2  Dowl., 


N.S.  272;  9M.  &W.775;  Co.  Lit. 
290  b ;  2  Saund.  68  d. 

(/)  See  C.  L.  P.  Act,  1852,  s.  226: 
Winter  V.  LiyhtboHiid,  1  Str.  301 : 
Francis  w.  y„i,h,  Cus.  t.  Hard.  53. 

(^y)  r-al.  :  Wurner,  1  Alod.  20: 
Cash  V,  WH.H,  1  B.  &  Ad.  375: 
Bikhcr  V.  i.mslon,  29  L.  J.,  Ex.  121. 
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Where  defence 
arises  too  lato 
to  be  pleaded. 


Pending  action 
upon  judg- 
ment. 


Until  a  seco;  f! 
action  for 
same  caTu> 
decided. 


Where  indict- 
ment for  per- 
jury. 

Judgment,  &c. 
Bubject  to  con- 
dition—waiver 

Of. 


Execution  generally. 

By  Ord.  XLIL  r,  27,  "No  procooding  by  anJltd  qnereld  shall 
hereaitor  bi-  iisotl ;  but  any  party  ;<  ,'ainst  whom  jiulgmont  has  boon 
given  may  apply  to  the  Court  or  a  Judge  for  a  stay  of  oxocutiou  or 
other  relief  against  such  j  udginont,  upon  the  ground  of  facts  which 
have  arisen  too  lato  to  bo  pleaded ;  and  the  Court  or  Judge  may 
give  such  relief  and  upon  such  terms  as  may  bo  just." 

Tliis  writof  audita  querela  (h)  was  given  iu  order  to  afford  a  remedy 
to  the  defendant  (t),  whore  matter  of  defence  (such  as  a  release, 
&c.),  had  arisen  since  the  judgment.  It  was  a  proceeding  of  com- 
mon right,  and  ex  dcbito  justitioe  (k).  But  the  indulgence  shown  by 
the  Courts  in  granting  a  summary  relief  upon  motion  (/ )  rendered 
the  proceeding  by  auditd  querela  almost  obsolete,  oven  before  the 
Judicature  Acts  (?«). 

Whore  a  judgment  has  been  obtained,  and  an  arrangement  is 
subsequently  entered  into  which  would  render  it  inequitable  to 
carry  that  judgment  into  effect,  execution  will  be  stayed  by  a 
Master  at  Chambers  (h). 

Where  the  plaintiff,  after  he  had  obtained  judgment,  brought  an 
action  upon  it,  and  without  discontinuing  such  action,  took  tlio 
defendant's  goods  in  execution  upon  a  Ji.  fa.,  the  Court  hold  the 
writ  irregular,  and  ordered  it  to  bo  sot  aside,  and  the  goods  to  bo 
restored  with  costs  (o).  V>\\i  tho  plaintiff  in  such  a  case  may  sue 
■  lit  execution  after  discontinuing  his  action  on  tho  judgment  (o). 

.s  a  an  action  by  tho  owners  of  goods  which  were  in  board  a 
Tfjiisel,  uud  were  lost  by  a  collision  with  defendants'  voasol,  tho 
\xnj  having  found  a  verdict  for  defendants,  tho  plaintiff  in  another 
;K:tion  against  the  samo  defendants  for  the  same  injury,  which 
■itood  next  in  tho  paper  for  trial,  withdrew  tho  record :  the  Court 
refused,  on  tho  application  of  tho  plaintiffs  in  tho  first  action,  to 
etay  tho  judgment  and  execution  until  after  the  trial  of  tho  second, 
although  it  was  stated  on  affidavit,  that  material  evidence  in  favour 
of  the  plauitilfs,  which  could  not  be  produced  on  the  former  trial, 
would  be  adduced  on  tho  other,  tho  Judge  being  satisfied  with  tho 
verdict  (p). 

The  Courts  have  refused  to  stay  execution  against  a  defendant 
until  after  the  trial  of  an  indictment  against  the  plaintiff's  wit- 
nesses for  perjury  (5). 

As  to  issuing  execution  against  a  bankrupt,  see  Vol.  2,  Gh,  GIL 

By  R.  of  S.  C,  Ord.  XLIL  r.  2,  "Where  any  person  who  has 
obtained  any  judgment  or  order  upon  condition  does  not  perform 


(A)  See,  as  to  this  writ  in  general. 
Chit.  Arch.  12th  ed.  p.  648 :  Newton 
V.  Rouie,  7  M.  &  G.  334,  note;  2 
Saund.  137  e. 

_(t)  See  per  Farke,  B.,  2  M.  «&  W. 
413. 

(A)  Nathan  v.  Giles,  5  Taunt.  558 ; 
1  Marsh.  226. 

(0  See  Chit.  Arch.  12th  ed.  548: 
Wicket  V.  Cremer,  1  Ld.  Eaym.  439 : 
Sharp  V.  D'Almaine.S  Dowl.  668 : 
Turnery.  Fulman,  2 Ex.  513:  Ouch- 
tsrhny  v.  GibRon,  6  Sc.  N.  U.  586. 

(m)  See  C.  L.  P.  Act,  1854,  s.  84 ; 
B.  79,  H.  T.  1853. 


(«)  Per  Qmin,  J.,  at  Chambers, 
Alton. ;  Bitt.  No.  Ixxxv.  See  post, 
p.  792. 

(0)  Biirdus  V.  Satchwell,  Barnes, 
208.  See  a  case,  where,  after  judg- 
ment in  the  Exch.,  the  plaintiff  pro- 
ceeded in  the  Mayor's  Court  iu  Lou- 
don by  foreign  attachment.  Chamber- 
laym  v.  Green,  9  M.  &  \V.  790 ;  1 
Dowl.,  N.  S.  649. 

ip)  Yates  V.  Dublin  Steam  Packet 
Co.,  6  M.  &  W.  77. 

(?)  Waru:ick  v.  Bruce,  \  M.  t  .S. 
140 ;  Lofft,  436  :  R.  v.  Tremaine,  5 
B.  &  C.  761 ;  8  D.  &  R.  690. 


jr  auditd  qnereld  shall 
5m  judgment  has  boon 
a  stay  of  oxocutiou  or 
ground  of  facta  which 
Court  or  Judgo  may- 
bo  jUHt." 

rdor  tf t  afford  a  romody 
CO  (such  as  a  roloaso, 
1  a  procooding  of  coiu- 
3  indulgonco  shown  by 
on  motion  (/ )  rondoriHl 
oloto,  oven  boforo  tho 

id  an  arrangement  is 

idor  it  inoriuitablo  to 

will  be  stayed  by  a 

judgment,  brought  nn 
such  action,  took  tlio 
;«.,  tho  Court  hold  tho 
I,  and  tho  goods  to  l)o 
a  such  a  case  may  suo 
m  tho  judgment  (o), 
iich  wero  in  board  a 
lofondants'  vessel,  tho 
tho  plaintiff  in  anotlier 
e  same  injury,  whieh 
:ho  record:  tho  Court 
in  the  first  action,  to 
the  trial  of  tho  second, 
rial  evidence  in  favour 
d  on  the  former  trial, 
aing  satisfied  with  tho 

a  against  a  defendant 
ist  the  plaintiff's  wit- 

t,  see  Vol.  2,  Ch.  CII. 

any  person  who  has 
tion  does  not  perform 


Quain,  J.,  at  Chambors, 
tt.  No.  Ixxxv.    See  post, 

'us  V.  Satchwcll,  Barnes, 
\  case,  where,  after  judg- 
3  Exch.,  the  plaintiff  pro- 
he  Mayor's  Court  iu  Lou- 
ign  attachment.  Chamber- 
reen,  9  M.  &  W.  790 ;  1 
S.  649. 

;«  V.  Dublin  Steam  Packet 
:  W.  77. 

uHnf:  V.  nriifle,  4  M.  &  S. 
436  :  Ji.  V.  Tremaine,  5 
1 ;  8  D.  &  R.  590. 
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— Leave  to 
isAue  execution 
on. 


When  tu  he  iaaueJ, 

or  comply  with  such  condition,  ho  shall  bo  ronsidored  to  have 
wa,  .ml  or  abandonod  sucli  judgment  or  order  ^.,  far  as  tho  same  is 
bonefacuil  to  himsolt,  and  any  other  p.H'son  iiitHfosted  iu  tho  matter 
mav,  on  broach  or  non-porforman(;o  of  tli^^  conditiou,  tako  oithor 
such  proceedings  as  the  judgmt.t  or  order  i.iay  in  such  caso 
warrant,  or  such  pvoceodings  as  migliL  have  been  taken  if  no  such 
judgment  or  order  had  boon  made,  unless  tho  Court  or  a  Judga 
shall  othorwiHO  direct.  " 

As  to  obtaining  leave  to  issue  vxocution  on  a  i  it  or  order 

subject  to  a  condition  or  contingency,  <.,i  the  com,  uoing  per- 

formed or  contingency  happening,  see ^od,  Yd.  2,  vu.  LXXXIV, 

3.  Discovery  in  Ai^    of  Execution— Examination  of  the  DcUor.']^  -x  r.{.„„™™»„ 
By  B  of  S.  C,  (Ml.    .Ill  r  32,  "men  a  judg4nt  or  oS  is  LSeS-^ 
lor  the  recovery  or  payment  of  money,  tho  party  entitled  to  enforce  tion,  examina- 
it  may  a])ply  to  tho  Court  or  a  Judge  for  an  order  that  tho  debtor  ^^°^  °^  ^^^ 
hablo  under  such  judgment  or  order,  or  in  the  case  of  a  corporation  *^^'^^°'- 
that  any  officer  thereof,  bo  orally  examined,  as  to  whether  any  and 
what  debts  are  owing  to  the  debtor,  and  x'hether  the  debtor  has  any 
and  what  other  itroperty  or  means  of  satisfying  the  jiuhjmmt  or  order, 
before  a  Judge  or  an  officer  of  tho  Court  as  the  Court  or  a  Jud^e 
shall  appoint ;  and  the  Court  or  Judge  may  mako  an  order  for  tho 
attendance  and  tho  examination  of  such  debtor,  or  of  any  other 
person,  and  for  tho  production  of  any  books  or  documents." 

This  rule  corresponds  with  tho  GOth  section  of  tlu-  Com.  Law  Proc. 
Act,  18u4,  and  Ord.  XLV.  r.  1  of  tho  former  rules.  It  is,  how- 
over,  more  extensive  than  either,  inasmuch  as  it  provides  for  the 
caso  of  a  corporation,  which  the  former  act  did  not  (r),  and  is  not 
confined  to  tho  discovery  of  debts  due  to  the  debtor,  but  extends  to 
all  property  or  means  of  satisfying  tho  debt. 

The  application  should  be  made  to  a  Master  at  Chambers  on  a 
summons,  and  an  order  will  be  granted  or  refused  according  as  the 
Master  does  or  does  not  think  it  a  fit  caso  for  the  examination. 
The  order  should  direct  before  whom  tho  examination  is  to  take 
place.  Tho  Master  may,  if  he  thinks  proper,  dii-ect  the  production 
of  books  and  documents.  Draiu  up  the  order,  if  made,  in  the  usual 
way ;  get  an  appointment  to  proceed  from  the  Master  or  other  2Jerson 
before  whom  the  examination  is  ordered  to  take  place,  and  serve  a  copy 
of  the  order  and  appointment  upon  the  debtor.  Attend  before  the 
Master  or  other  person  at  the  time  andplacs  appointed. 

Under  tho  Com.  Law  Proc,  Act,  it  was  hold  that  service  of  tho 
order  on  the  \\  ife  of  the  judgment  debtor,  without  showing  that  it 
came  to  his  knowledge,  was  insufficient  (s) ;  and,  indeed,  under 
the  former  rule,  it  was  held  at  Chambers  that  personal  service  must 
bo  proved  {t).  On  the  examination  tho  judgment  creditor  is  not 
confined  to  asking  simply  whether  any  and  what  debts  are  due :  he 
is  entitled  to  put,  and  the  debtor  is  bound  to  answer,  all  questions 
relevant  to  the  subject,  and  the  examination  may  be  made  a  cross- 
examination  of  the  strictest  kind  (m).    If  the  debtor  do  not  attend. 


(»•)  Dickson  v.  Neath,  &c.  R.  Co., 
L.  B.,  4  Ex.  87. 

(*■)  Mason  V,  Muggmdge,  18  C.  B, 
642. 


(0  Per  Liudley,  J.,  at  Chambers, 
May  10,  1878,  exrcl.  amici. 

(?<)    JirpiihliB     nf     Cost/t     liic^     V. 

mtro'usberg  (C.  a!'),  15  Ch.  D,  8 ;  50 
L.  J.,  Ch.  7 ;  43  L.  T.  399. 
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PabtX. 


Application 
by  part 
tetested 


by  party  in- 
ed. 


Goats. 


4.  Staying 
execution. 


6.  Execution 
for  defendant. 


Execution  generally. 

_  an  application  may  Lo  made  for  his  attachment,  but  the  nartv 
applyins  for  .uch  attachment  mu«t  show  by  affidavit  that  coJduct 

TSinuli'Zl'.f''''^  '°  '^'  '''^'''-  ''''^'''  ^'°  han  the' meal 
01  toiuing  up,  and  also  some  reason  must  bo  pivcn  for  not  examini-ni» 

the  debtor  at  his  place  of  residence,  and  It  mut  be  shown  "hat 

^ere  were  no  other  means  of  ascertaii^ing  what  debts  we  Juoto 

Where  the  judgment  creditor  had  issued  a  judgment  summons 
KTk^^'V"'?-*''''  "'°  «^"'nination.  the  Gout  r?S  to  altaoh 

j5S|^r;sp-f^i^--^^ 

^„v  L  1  TT^'°r^  °i  enforcement  thereof,  any  party  interested 
^nL^P^?:*^*Hu^''"'*  °'''^  J"'^g°'  '^"d  the  Court  or  jSomav 
Ti  ""^'^,  "'■''«':  tlioieon  for  the  attendance  and  examination  of  an  J 
party  or  otherwise  as  may  be  just."  ^^uiinauon  oi  any 

By  r.  34,  "The  costs  of  any  application  under  the  Insf  fTi-« 
preceding  rules,  or  either  of  them,  and  of  any  pmceediLs  arisin" 

aZZZtT^i^''''l^'  '^f  ^'  ^"  *^°  di8crXn'3co."    o? 
ffth%'  V    the  discretion  of  such  officer  as  in  Eulo  32  mentioned 
It  the  Court  or  a  Judge  shall  so  direct."  menuonea, 

4.  Staying  Exeaitior  .l—Hy  R.  of  S   C    Or,}   XTTT  *  ot   «xt 
proceeding  hy  audita  ,„Lj,  kali  iTereaftei:  be  tod     but  anv  P  S 
gainst  whom  jii.lgment  has  been  given  may  apply  to  the  Couit  m- 
a  Judge  lor  a  stay  of  execution  or  other  relief  against  such    u  1^ 
iS  JTnd'the^S'i  "'  'r\'  "^^^^  ^"^^^  arSntoZ'e  '^to 

meYf  ts'enZd '•'  Y^T'.""^''  t^^""'"^'  ^'  obtain;J  an^ tfange: 
Smenf  Sfn     f^°,  *^''*  ^-"^'^  '"^'^^  i*  inequitable  to  carry  tho 

in  granting  summary  relief  upon  motion,  see  1  i>.  ui  eJI  548 

I^Lf^^r''!!"  •^'"'  AA««^<'««.]-If  judgment  be  given  for  the 
fmoSn?  if  fh«T^  ^"''  *^"  same"' writs  of  execSZ  iol  Se 
SV  I  t^e  damages  and  costs  awarded  him  as  the  nlaintiff 
Ztf  \^^^  5''i-^°'  ^'  ^"""^^SOB  and  costs  if  he  had  haJ  Tud? 

Srilio'ttfw  ^^^^  «"«  as  execut  r(J): 

ne  IS  also  entitled  to  levy  interest  on  the  damages  and  costs 


(«)  Protector   Endowment    Co.   v 
Whitlam,  36  L.  T.  467,  Q.  B  D 

(tt)  See  t>er  Ouait  J      ^"oi     Piff 

No.  Ixxxv."  "  ~ '    '  •  ^"• 


(^)  Ord.  XLII.  r.   1,  and  other 

"  H.  8,  0. 15  8.  1 ;  4  J.  1,  0.  3,  s.  2. 
(y)  Vol.  2,  Ch.  XCVII. ;  3  &  4  \V.  4. 
c.  i2. 


t,  but  the  party 
vit  that  conduct 
0  has  the  means 
Qr  not  examining 
t  bo  shown  that 
Qbt8  wore  duo  to 

gmcnt  summons 
ofueed  to  attach 
lat  tho  creditor's 

ter  than  for  tho 
shall  arise  in  or 
party  interested 
t  or  Judge  may 
mination  of  any 

)r  the  last  two 

ceedings  arising 

of  the  Court  or 

0  32  mentioned, 


Lll.r.il,  "No 
;  but  any  poity 

to  the  Com  t  or 
nst  such  judg- 

too  late  to  bo 
•elief  and  upon 
17,  ante,  p.  789. 
3,  any  arrango- 
Jle  to  carry  the 
y  a  Master  at 

summons  and 
upon  which  it 
to  the  stay  or 

bad  long  boon 
by  the  Courts 
2th  ed.  548. 

given  for  tho 
Jution  for  tho 
8  the  plaintiff 
ad  had  judg- 

8  executor  (j/). 
ges  and  costs 


■.   I,  and   other 
pp.  787,   788 ; 
I  J.  1,  c.  3,  s.  2. 
l^II.;3&4W.4. 


Execution /or  Defendant.  ^gg 

awarded  (A     Ho  may  also  now,  as  noticed  jm(,  p.  824    lew  on    Cn  LXXIV 
^e£:n  °  ^'°""'^'^''  °«^«°^'«f«««.  andkherLpensesot'the   --^^^^^ 

to  a  causo  av\nJLr    Jl     ^    ''■     "^"^^  I'",'""  ""*  ^"^"'K  '^  l'"i'ty  ''y  »"<>  «K'»"8t 
to  a  cause  oi  matter,  who  obtains  any  oner,  or  in  whoso  favour  l"-'"o"8  ""t 
any  order  IS  made,  shall  bo  entitlod  to\.nf,uc;  obodio  co  to  s  S  I'-^ies  to  tho 
order  by  the  samo  process  us  if  ho  won- a  party  tosudic  usoor  "''"'''■ 
matter;  and  any  person  not  being  a  party  to  u  .■a.wnmm'^fw 

shall  be  liable  to  the  same  process  for  enforcing  obodienco  to  such 
judgment  or  order  as  if  he  were  a  party  to  such  cause  or  matter/' 

vl'  -^y ';''"' '^"''■'^''"'••l-Execution  may  be  sued  out  by  a  solicitor  7  Bv  what 
nSrof?h^ng*e1r"''^^^^^  '''  action  w^-ithour^^  li&r''' 

8.  Several  Writs— Succession  of  Writs,  &c  l—Hv  Or,?   XT  rr  „  on    a  c        i 
"Nothing  in  this  Order^shall  {ffect  thtVrde?in'' which 'wlis'of  -S-suc- 
execution  may  be  issued."  '*'"''  °^  cession  of,  &c. 

r3'„?,rif^^^*  "l'  \^'  "^P°?  '*">'  Ju'lffment  or  order  for  the  Separate  writs 

recovery  or  paj^ent  of  a  sum  of  money  and  costs,  there  may  be  at  *«'  debt  and 

tho  election   of    the  party  entitlod   th.-roto,   either  one  writ  or  ^°""''^'- 
separate  writs  of  execution  for  tho  roooyory  of  tho  sum  and  for  the 
rocovery  of  tho  costs,  but  a  s..con.l  writ  shall  only  bo  for  cods  and 
shall  bo  issued  not  loss  than  eight  days  after  the  first  writ." 

S' wfent  ff  ."'''T- '""  "ri^tor  may  issuo  execution  for  tho 
debt,  without  affecting  his  riglit  to  proceed  afterwards  to  tax  his 
costs  and  issue  execution  for  them  (i). 

The  partA'  for  whom  judgment  for  a  sum  of  money  or  costs  is 
given  may  have  a  writ  oi  f,ri  facias,  or  .hf,it,  or  ca.  «a.  when  it  will 
he,  at  his  option ;  and,  after  suing  out  one,  he  may  abandon  it  before 
it  IS  executed,  and  sue  out  another;  or  ho  may  even  have  several 
writs  running  at  the  same  time,  either  of  tho  same  or  different 
species,  and  into  different  counties  (c),  or  c-  a  different  species,  into 
the  same  or  different  counties  {d).  Care,  however,  must  be  taken 
as  far  as  possible  that  not  more  than  one  of  those  writs  is  exe- 
cuted (g.  In  the  absence  of  malice,  however,  no  action  will' lie 
against  an  execution  creditor  for  neglecting  to  countermand  a  writ 
when  the  debt  is  paid  after  it  is  placed  in  the  sheriff 's  hands  (  /') 
nor  for  not  withdrawing  the  sheriff  after  he  has  become  bound  bv 
a  composition  [y).  ^ 


(s)  1  &  2  V.  c.  110,  s.  17,  ante, 
p.  767. 
(a\  Ante,  p.  109. 

(b)  Hmris  v.  Jewell,  W.  N.  1884. 
216. 

(c)  Tidd,  9th  ed.  995 ;  Duiin  v. 
Harding,  2  Dowl.  803. 

(rf)  rrimrose  v.  Gibson,  2  D.  &  R. 
193.  See  .mUer  v.  P«r.-.'/-;/,  6  Taunt. 
370;  2  Marsh.  78:  Smith  \.  Johnson, 
4  Dowl.  208 ;  2  C,  M.  &  R.  360, 


(f)  See  Lewis  v.  Morris,  2  C.  &  M. 
712 ;  Smith  v.  Eggingtmi,  7  A.  &  E. 
167. 

(/)  Scheibel  v.  Fairbaiii,  1  B.  &  P. 
388 :  Page  v.  Whiple,  3  East,  314. 
See  Crozer  v.  rUlit/g,  4  B.  &  C.  26, 
where  malice  was  alleged  and  proved. 
Cp.  Huftr  V.  Allen,  L.  K.,  2  Exch. 

lu. 

(g)  Phillips  V.  General  Omnibus 
Co.,  60  L.  J.,  Q.  B.  112. 
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PibtX. 

New  writ, 
where  firsi  :a 
part  executed. 


Execution  gener  ally , 

If  part  only  of  the  amount  indorsed  to  bo  levied  is  levied  on  a 
fur i  facias,  a  now  writ  of  oxocution  may  bo  issuod  for  the  recovery 
of  the  romuindor.    It  must  bo  remembered,  however,  that  a^.  fa. 
votiiriiablo,  as  such  writs  now  aro,  "immediately  after  the  execut'iou 
thereof,"  is  in  force  until  it  has  boon  completely  executed ;  and  tliat 
when  a  portion  only  of  tho  amount  for  which  tlio  writ  was  issued 
18  realised  by  a  lovy,  a  second  levy  may  bo  mado  under  tho  same 
writ  for  tho  balance  {h).    If  uiiy  part,  liowover  trilling,  has  boon 
levied  (f),  or  anythiui?  has  been  dono  which  renders  tho  oxisienco 
of  the  writ  nocess;../  for  tho  justification  of  tho  sheriff  (/.•),  flw 
plaintiff  cantiot  sue  out  any  other  writ  of  oxocution  until  after 
tlie  return  of  the  iirst  writ  (/),  and  this  though  tlie  sheriff  may 
havo  withdrawn  tho  execution  (w).    Therefore,  where  a  defendant 
was  taken  under  a  ca.  sa.  before  the  return  of  a  f.  fa.,  under 
wliK^h  plaintiff  hail  seized,  tho  wholo  amount  of  tho  levy  boiii- 
swallowed  up  by  tho  landlord's  claim  for  rel)^  oxcoi)t  lis.  Vfl?, 
whicli  went  towards  tho  oxponsos  of  tho  execution,  tho  Court  sot 
asido  tlio  (rt.  sa.,  and  discharged  tho  defendant  out  of  custody  (//). 
And  even  whoro  tlio  sheriff  withdrew  tho  execution  upon  defondiitit 
cntermg  into  an  agreement  with  plaintiff,  that  upon  payment  to  him 
of  600/.,  portion  of  tho  debt,  tho  odicer  should  withdraw,  that  tho 
judgment  should  stand  as  a  security  for  tho  pajnnent  of  tho  residue 
of  tho  debt  by  instalments,  and  that,  in  default  in  payment  of  an, 
such  instalments,  tho  plaintiff  should  bo  at  liberty  immediately  to 
re-enter  into  possession  :  no  return  having  been  mado  to  tlie  writ, 
and  default  being  made  in  payment  of  the  instabnonts,  a  second  writ 
of  testittnm  fi.  fa.  having  been  issued  indorsed  to  lovy  tho  amount 
then  due  to  tho  plaintiff',  under  which  tho  sheriff  re-entered  and  took 
possession  of  tho  goods :  -       is  hold,  that  tliere  was  an  actual  lovy 
under  the  first  writ  to  .  tent  of  500/.,  and  therefore  that  the 

second  writ  was  irreguL  ,  .ico  it  ought  not  to  havo  issuod  until 
the  fir.-it  had  been  roturnod,  and  ought  to  havo  recited  tho  first  writ 
and  tho  amount  levied  under  it  («).  It  seems,  also,  that  such  further 
writ  must  recite  the  first  writ,  stating  the  amount  levied  under  it(y.) ; 
and  that  tlio  second  writ  must  also  bo  tested  after  tho  return  of  the 
first  («;).    If,  however,  tho  sheriff  seize  goods  under  afi.fa.,  but 


(//)  Jordan  v.  Binekes,  13  Q.  B.  757 ; 
7D.  &L.  30;  18  L.  J.,  Q.  B.  277. 

((')  Ouo  teat  of  whether  there  has 
boeu  a  levy  is  to  consider  whether 
tho  sherift'  was  entitled  to  pouudago  : 
Chapman  y.  JJowllii/,  per  I'arki,B., 
iufra,  n.  (o). 

(X)  Per  Pollork,  C.  B.,  Andrews  v. 
Stiiindtrson,  1  H.  &  N.  at  p.  728. 

(/)  Cuj)pcmlalo\. Ikbonaire, Barnes, 
213:  luster  v  Jackson,  Hob.  58: 
JFilson  V.  Kingston,  2  Chit.  Rep. 
203:  Lawes  v.  Uudrington,  \  Dowl. 
30 :  Reg.  v.  Sheriff  of  Essex,  8  Sc. 
363 ;  8  Dowl.  5. 

Un)  Miller  f.  Parnell,  6  Tauuc.  373 ; 
2  Marsh.  78:  Andrews  v.  Saunder- 
sor,,  1  H.  &  N.  725;  2G  L.  J.,  Ex.  208, 
where  the  goods  of  one  defendant 


were  seized  and  a  ca.  sa.  was  issued 
against  another. 

(n)  Ilodi/kinson  v.  IF/iallei/,  2  C. 
&  J.  80;  i  Tyrw.  174;  1  Dowl.  29H. 
Aud^soe  Jriiille  v.  Freeman,  11  A. 
&  E.  639:  Wihun  v.  Kinijsloii,  2 
Chit.  Kop.  203.  Whore  piut  of  a 
debt  has  been  levied,  and  defemliint 
is  detained  on  a  /labeas  vorpaa  ml 
satirfaeirndam  for  tho  residue,  it  is 
not  necessary  to  refer  on  the  latter 
writ  to  tho  amount  of  the  levy: 
Oreen  v.  Foster,  2  Dowl.  191. 

(oV  Chapman  v.  Bowlhii,  8  M.  & 
W.  219;  1  Dowl.,  N.  S.  83. 

(»)  Chapman  v.  Bowlbij,  supra: 
Webber  v.  Hutchins,  8  M.  &  W.  319. 

(?)  See  Iteg.  v.  iiheriff  of  Essex,  3 
Sc.  363 ;  8  Dowl.  5. 


a  ca.  sa.  was  issued 


Several  WritB—Huccmion  of,  ,t-c. 

tho  soizuro  is  iiiofPectual,  and  thoro  ig  no  low  as  wlinn  tT.«  i.  i  . 
the    goods  6oizcd,   aro   already  seized   itn^r'fnr.^ 'f''^°  °^ 

migUtako  11,0  d?fo,„l»„t  „X  a  ;,t  ,'•.!,«":  S'  iSl'  ''? 
first  obtainng  the  rotiini  of  tho/?  />/  C/^  "i,  "^"  **''"'« '^P't,  without 
of  tho  jud.^mSat  bo  leii^d  uud/ ra^J.?  l".      oSS?L^''7''^"^"^«> 

If  tho  party  bo  taken  under  a  ra.  sa.  on  a  iudn-menf  ««  M^ 
-.•rjt  can  in  general  be  exeeutod  against  luror  h    elSin  res neo? 
of  tho  samo  judgment,  lui  e.ss  he  die  in  oxo.iiti,.,,   «,  ,>         respect 

horoafter  whon  treating  of  tho  particular  writs  them Jdvcs.^ 

Ore/.  AA//.  r.  H.  ''No  wnt  of  execution  shall  bo  issued  without 
ho  production  to  tho  officer  by  whom  tho  sanio  should  bo  ss, 

sS^S  ^sSSi^^*  ^^°  -^-  ^™^  ^^^^  ^"  tSs 

By  r.  12,  "No  wiit  of  oxecutiou  shall  bo  issued  without  tho 
party  issuing  it,  or  his  solicitor,  filing  a  precipe  for  thTt  purposo 
Iheprreciposhal    contain  the  titlo  of  tlio  act  on.  tho  refem?co  to 
tho  record   tho  datoof  tho    udgment,  and  of  the  order  if  anv 
directing  the  execution  to  be  fssued,  the  names  of  thVmS; 
against  whom,  or  of  the  firm  against  whoso  goods,  tho  oxecuh'on  is 
o  be  issued ;  and  shall  be  signed  by  or  on  behalf  of  the  sdij  o?of 
tho  party  issuing  it,  or  by  tho  party  issuing  it,  if  ho  do  so  S 
person.     The  forms  in  Appendix  G.   shall  bo  ^sod,  with  such 
variations  as  circumstances  may  require  "  (z) 
,  The  writ  is  issued  by  taking  to  tho  office  at  the  Royal  Courts  tho 

dulyfiUod  up  and  signed  as  required  by  the  above  Rule  12Vand 
stamped  with  a  5s  iinpressed  stamp,  and  a  copy  of  tho  writ  iHs 
proposed  to  issuo  duly  tilled  up.  " 

Tlio  copy  writ  is  sealed  and  returned  to  tho  party  issuing  it  out 
It  18  not  now  the  practice  to  file  a  copy.  ^  *' 
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No  writ  can 
bo  executed 
aftei'  (■((.  sa. 
executed,  or 
after  liuids 
extended  on 
ele/j'U. 


9.  Issuing  exe- 
cution. 

rroduction  of 
judgment  aud 
pnecipo. 


(r)  Edmond  v.  Jiosx,  9  Price,  6. 

(s)  Lieas  v.  Wariie,  10  Binff.  341 ; 
2Dowl.  762;  3M.  &So.  814. 

(0  Knight  v.  Colebij,  6  M.  &  W. 
274. 

(«)  Oreeny.  Elgie,  1  Dowl.  344 ;  3 
E.  &  Ad.  437 :  liolmcs  v.  Ncwiands. 
8  Jur.  614,  Q.  B. 

(z)Po8t,Ch.LXXVII.  But  an  im- 
prisonment under  tho  Debtors  Act, 


1869,  s.  5,  does  not  prevent  the  cre- 
ditor taking  out  execution  against  the 
debtor  s  lauds,  goods  and  chattels. 

(y)  Crawley  v.  lAdaeat,  Cro.  Jac. 
338:  Beacon  v.  Fectc,  1  Str.  226- 
Lancaster  v.  Fielder,  2  Ld.  Raym 

(«)  See  the  forms,  Chit.  F.,  p.  389 
et  seq.  ^       ' 
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10.  Form  of 
the  writ. 

Should  pursue 
tb  >  judgment. 


Execntivn  generuUy, 


10.  Form  of  tht  Writ.']— VormB  of  writs  of  execution  arc  iHvon  in 

^I'f'i'Jl^,"-  t"  «';"/?•  "/•''^  <'■  l«^8.'5.     Thoir  U80  is  picscnbod  by 
Or<t.  A/Jf.  r.  14, (which  see  j, oat,  p.  799). 


rho  writ  should  strictly  pursue  the  judgmontfa).  and 
ranted  by  it ;  othnrwiso  it  will  bo  irrogulur,  and  nut,'ht  bo 


As  to  the 

parties  {b). 


In  actions  by 
or  against 
nominal 
parties. 


As  to  the 

names  of 
parties. 


As  to  the 
amount. 


bo  war- 

.,      ■.-. ■••"  ""irropulur,  aiidmi},'htbo8ot  asido, 

uidoss  allowed  to  bo  nni(>ndcd,  which  indeed,  in  most  coses,  it  would 
bo,  uiilesH,  perhaps,  wheio  tlie  rights  of  third  parties  hnvo  inter- 
vened. 

It  must  pursue  the  judgment  as  to  the  parties,  or  show  tlio 
rca.sou  why  it  does  not.  Thus,  upon  a  judgment  against  two,  the 
writ  cannot  bo  against  one  (r)  without  showing  upon  fho  fuco  of  it 
a  valid  reason  fi.r  its  being  so  (,{).  So,  where  a  married  woman  is 
sued  as  solo,  and  obtains  a  verdict  on  a  plea  of  coverture,  the  /n,s. 
baud  cannot  have  execution  in  his  name  or  in  their  joint  name- 
without  an  order  for  tiiat  jaii'ijoso  under  7^.  of  ,S.  C,  <h;l  V/  //' 
r.  23(0.  P'<J-';-  AA-A-A'/r.  If  o„o  of  several  defendant's  dios 
and  the  i)lainti)f  wislies  to  have  execution  against  the  lands  of 
5?°  uecoased  defendant,   ho  must  proceed  as  pointed  out  j,08t, 

An  exception  to  the  above  general  rule  exists  in  cases  where  an 
action  IS  brought  by  or  against  a  body  of  persons  in  the  name  of  an 
individual,  by  j)ermis«i()u  of  an  Act  of  J'arliament.  In  such  cases 
execution  cannot  be  issuc.l  against  the  individual  though  he  I-  t'lio 
party  on  the  record,  unless  expressly  made  liable  by  the  Aci  but 
only  against  the  persons  or  proi)erty  pointed  out  by  tlie  Act(  /) 

Iho  writ  should  also  correspond  with  tlio  judgment  in  the  namo 
of  the  detendant,  although  ho  bo  therein  described  by  a  wroii- 
one  (./) ;  and  tho  sliontf  is  bound,  notwithstanding,  to  execute  tlio 
writ(/().  it  seems,  tliat  if  a  partj-  changes  his  name  or  title  aft<r 
ludgment,  execution  may  issue  against  him  in  tho  name  in  whidi 
no  is  described  in  tho  judgment. 

It  should  agree  in  tho  mundutory  part  of  it  with  tho  jndL'ment 
where  tho  judgment  is  for  tho  recovery  of  a  sum  of  monov  in  its 
amount,  or  show  upon  tho  face  of  it  why  it  does  not(/).  Thus  if 
the  ludgment  bo  for  8S/.  damages,  and  tho  writ  of  execution  state 
It  to  bo  tor  100/.,  It  would  bo  bad  (/.•).  So,  if  the  writ  in  tho  man- 
datorv  part  ot  it  require  tho  sheriff  to  levy  a  smaller  sum  tliaii  that 
tor  which  judgment  was  given,  tho  writ  ^^•ill  be  bad,  unless  it  show 


(a)  Phillips  V.  Birch,  4  M.  &  O. 
403  ;  6  Sc.  N.  R.  178. 

(b)  As  to  execution  against  part- 
uera,  see  ante,  Ch.  XCUI. 

(c)  15  H.  7;  Roll.  Abr.  888: 
Clarko  v.  Clement,  6  T.  R.  62.5. 

(rf)  Rayties  v.  Jones,  9  M.  &  W. 
104;  1  Dowl.,  N.  S.  373,  where  one 
of  several  defendants  was  discharged 
from  tho  judgment  by  tho  Insolvent 
Debtors  Act.  See  Newton  and  Wife 
V.  Howe,  8  Sc.  N.  li.  20. 

(e)  See  Wortley  v.  Hayner,  2  Doug. 
237. 

U)  Jrormivell  v.  Hailstone,  6 
Bmg.  CCS;  4  M.  &  F.  602.  See 
remarks  on  this  case  in  Cobbett  v. 
Wheeler,  3  El.  &  El.  369 ;  30  L.  J., 


Q.  B.  644 ;  3  W.  B.  140.    See  Vol.  2, 

iy)  Jiaves  v.  Slater,  7  B.  &  C. 
480. 

({0  See  Fisher  v.  Maqnay,  G  Sc. 
N.^ It  688;  1  D.&L.46:  Unksy. 
Uatkins,  2  Dowl.,  N.  S.  930:  Jar- 
main  v.  Hooper,  7  Sc.  N.  R.  603 ;  1 
D.  &  L.  7C9  ;  6  M.  &  Gr.  827. 

(0  Webber  v.  Hiitchins,  8  Jf.  & 
W.  319;  1  Dowl.,  N.  S.  95;  10  L 
J.,  Ex.  354  :  Chapman  v.  Bowlhii, 
1  Dowl  N.  s.  83 ;  10  L.  .T.,  Ex.  299 
8  M.  &  W.  2-19:  VobhoM  v.  Chilvn 
4  Sc.  N.  B.  r,78 :  4  M.  &  (}  (V  •  1 
Dowl.,  N.  S.  726. 

{k)  Arnell  v.  Weatherbij,  1  C.  M. 
&  B.  831 ;  3  Dowl.  464. 


Form 0/  JTiU. 


tho  Judicituro  A(.ts  tho  Ju.lKo  at  the     1^1  ot  rtifh  I   .  r^l,.  ^/,'^^"'"''° 

i'l»o  wnt  must  also  pursuo  tho  juilf^iiiont  in  Ua.subi.M't  .i...ft,.w.\    t    .,       t 
loro,  a  gononil  ju  isnuMit  a-umst  im  ins„lvc.„t  .lobtor  was  hcM  not 

dVJSo^rs','.  ''■™""»"  "»"••"»' "» "■"-  '■•"■"«'-'  -1  -' 

Tho  writ  may  bo  ondorsod  to  lovv  interest  on  thn  ili.bf  n.wi  ,,«.+     , 
at  41.  per  cent,  per  annum  from  tho'dalo  !.T  tll^' S'  no  ^^  .^^^  """"*• 

Intorost  on  tho  costs  runs  from  tho  dato  of  the  fudgmont  ov  oldei 
and  not  merely  from  tho  date  of  tho  eortiacato  (;•)  ' 

It  WU8  next  absolutely  noccssary  that  a  c«.  sa.  should  contain  tho 
clause  rolatuig  to  interest  («).  ^-oiuaui  iiio 

n«  ^h!^'7f'!'  ""^  '/''■*^^-?"  ordinary  cases  writs  of  execution,  such  11.  Dircctiou 

as  writs  of  yt.y,,    chy.t,  and  <-,.  sa..  are  directed  to  the  shorilf  ^f  ho  of  writ.     °" 
county  whero  thoy  aro  to  be  executed,  except  in  oases  where  ho  s 

mtorostod  (t).     If  tho  writ    s  to  bo  executed  within  a  lil Wv  , .  „m      ,- 

sSTub  >;  :"V1 '°  ^"^""^^"'^ ':  the  Hhori/S  t^^iSj^^^SiS^  ^::ir''' 

flucli  liberty  or  Iranchise  is  situate  {„} ;  and,  therefore,  a  writ  to 
bo  oxecute,l  m  the  borough  of  Soutliwaik  must  be  dirt-cted  to  tho 
Bherift  of  Surrey  {x)  •  and  so  a  writ  to  bo  executed  in  tho  Islo  of  Ely 
must  bo  diroctod  to  the  sheriff  of  Cainbrid-eshire  (,,)  ^ 

.1  ^''-I^^^Vk""'  \^  'V''^'/-\'  *^°  ""'."t  «l"»'j"l  ^w  'lii-e<'tod  to  tho  other  To  coroners  or 
ehoriff,  if  thoro  bo  two(^);  or,  if  there  bo  but  one,  thou  to  tlio  eUsorT       ° 


(0  mUcr  V.  Ilntchhis,  8  M.  & 
W.  ;n9;  1  Dowl.,  N.  S.  95:  Cobhultl 
V.  C/ii/nr,  supra :  Kim/  v.  Jlircfi,  3 
Q.  B.  425;  2  G.  &  IX  513 :  J'/ul/ipn 
V.  Jlirc/i,  5  So.  N.  11.  178;  2  Bowl., 
N.  S.  97. 

{ill)  (./inpiiiiin  V.  I}(>ir//ii/,  8  M.  & 
W.  219. 

(«)  <S/"/7/t  V.  DichriitiiJii,  I  D.  &  L. 
155.  As  to  tho  present  practice  re- 
specting the  shortening  and  extend- 
iug  tho  tirao  for  issuing  execution, 
see  .into,  p.  789. 


(0)  See  post,  p.  801. 

(;/)  See  Jlichir/t  v 

Q.  B.  91 1 ;  1  G.  &  D.  100. 


(;/)  See  liichiell  v.   WdhercU,   I 


('/)  Jliixtnu  V.  Marilui,  1  T.  It.  82. 

()•)  Landowners''  West  of  Ennhmd 
Co.  V.  Ash  ford,  33  W.  R.  4l :  riimnn 
V.  Burt,  VV.  N.  1881,  100.  Biit  see 
Schroder  \.  Cloiigh,  35  L.  T.  850;  40 
L.  J.,  0.  P.  30,5. 

(«)  Siopford  V.  Fitzgerald,  16  L.  J., 
Q.  B.  310. 

(0  I'rice  V.  Jackson,  1  M.  &  Sel. 


442.  See  lulhj  v.  Shaw,  G  T.  R. 
74:  F.dwards  v.  Jtvkrlsou,  5  M.  k 
W.  520  ;  7  Dowl.  857. 

('0  If  the  writ  contains  a  von 
oiiiittds  clause,  tlio  sheriff  may  exe- 
cute it  in  sucli  lil)prtyor  franeliiso; 
otherwiao  it  should  be  executed  by 
tlio  bailiff  of  the  liberty,  to  whom 
tlio  .sheriff  directs  his  tuaiuliito  for 
that  purpose.  In  tlio  Exchequer, 
tlie  writ,  being  considered  in  tho 
nature  of  a  ^irorogativo  one,  was  al- 
ways issued  in  tlio  first  instance  with 
this  noil  omitlii.s  chiuse.  But  this  was 
not  the  practice  in  tho  other  Courts. 
And  tlio  writs  now  in  use  do  not 
contain  the  clause. 

(.(•)  Ihiirriiitj  V.  Pritchard,  14  East, 
289.    And  see  1  Chit.  Rep.  374  b. 

(y)  araiit  v.  liaqm;  3  East,  128. 
See  R,  T.  13  O.  2. 

(;)  Lctsom  V.  Hirlleii,  5  M.  &  Sel. 
144:  Awtirifs  v.  Sharp,  2  W.  Dl. 
Rep.  911. 


i:' 

I' 

J!;  I 
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lu  (lutricts 
surrounded  by 
auother 
county. 


In  counties  of 
cities  and 
boroughs. 


Execution  generally, 

coroner;  and  if  the  coroner  also  bo  party,  then  to  persons  ap- 
pointod  by  the  Court,  or  nominated  by  one  of  the  Masters,  called 
oIisorB  (6). 

Tho  statute  2  W.  4,  c.  39,  «.  20,  reciting  that,  "There  are  in 
divers  parts  of  England  certain  districts  and  places,  parcel  of  some 
one  county,  but  wholly  situated  within  and  surrounded  by  some 
other  county,  which  is  productive  of  iuconvenionco  and  delay 
in  the  service  and  execution  of  tho  process  of  the  said  Courts;"  and 
which  enacted,  • '  that  every  such  district  and  place  shall  and  may,  for 
tile  purpose  of  the  service  and  execution  of  every  writ  and  process 
whether  mesne  or  judicial,  issued  out  of  either  of  the  said  Courts' 
bo  deemed  and  taken  to  bo  part  as  well  of  tho  county  wherein  such 
district  or  place  is  so  situate  as  aforesaid,  as  of  the  county  whereof 
the  same  is  parcel;  and  every  such  writ  and  process  may  be 
directed  accordingly,  and  executed  in  either  of  such  counties  "  is 
repealed  by  Stat.  42  tfc  43  V.  c.  59,  sched.,  and  no  provision  is  sub- 
«n.*^*^i^  A".'t^  P^'^^"'    ^^''  7  'fc  8  r.  c.  61,  fl.  1,  from  and  after  tho 
mh  of  October,  1844,  every  part  of  any  county  in  England  or 
Wales,  wliich  is  detached  from  the  main  body  of  such  county 
shall  1)0  consulorod  for  all  purposes  as  forming  part  of  that  county 
ot  wJueh  it  is  considered  a  part  for  tho  purpose  of  tho  election  of 
members  to  servo  in  I'arliament  as  knights  of  tho  shire,  under  tlio 
provision  of  2  .t  3  »'.  4,  c.  64.     By  7  ,fc  8  V.  c.  61,  s.  4,  no  judicial 
proceodings  or  deed,  or  other  instrument  in  writing,  shall  be  invali- 
dated by  reason  of  any  error  in  stating  the  name  of  tho  county  to 
which  such  detached  portion  originally  belonged,  instead  of  the 
county  to  winch  it  will  belong  under  this  Act,  or  the  converse  (see 
btat.  Law  Rev.  Act,  1874,  No,  2).  ^ 

Formerly  the  cities  of  Bristol,  Coventry  (c),  Gloucester,  Lincoln, 
Norwich  and  York,  and  the  town  of  Nottingham,  had  two  sheiills 
each ;  the  cities  of  Canterbury,  Exeter  and  Worcester,  the  city  of 
Lichheld,  and  county  of  tho  same  city,  the  town  and  county  of 
Kiiigston-upon-Hull,  tho  town  and  county  of  Newcastle-upou- 
lyno,  tho  town  and  county  of  Poolo,  the  town  and  county  of 
bouthampton,  had  but  one  each. 

By  tho  Municipal  Corporation  Act,  1882  (45  <fc  46  T   c    50) 
sect.  170-(1)"  Tho  council  of  every  borough  being  a  county  of 
itself,  and  of  the  city  of  Oxford,  shall  on  the  ninth  of  November  in 
^^f ''?'  r^?'^'"  '^PPoi"*  ^  ^^  person  to  execute  the  office  of  sheriff. 

(2)  The  appointment  shall  be  made  at  the  quarterly  meetinjr  of 
the  council  immediately  after  tho  election  of  tho  mayor. 

(3)  The  sheriff  shall  hold  office  until  the  appointment  of  his 
successor. 

(4)  Ho  shall  have  tho  same  duties  and  powers  as  tho  sheriff,  or 


gSee  Mayor  of  Norwich  v.  Gill, 
>wl.  240;  1  M.  &  So.  91;  8 
Biug.  27 :  It.  V.  Sheriff  of  Glamor- 
gaiishire,  1  Dowl.,  N.  S.  308:  Bas- 
tard V.  Trulch,  5  N.  &  M.  109 ;  4 
Dowl.  6.  A  suggestion  of  the  reason 
for  directing  tho  writ  to  the  coroner, 
&c.,  must  1)0  onter^il  on  the  roll 
wheu  it  is  made  up,  but  need  not  bo 
inserted  in  the  writ.    S.  C.    If  the 


writ  bo  directed  to  the  coroner,  tho 
officer  oxeoutmg  it  is  his  officer,  and 
not  the  sheriff's.  Satjeant  v.  Voivan, 
1  C.  &  M.  491. 

(60  By  5  &  0  V.  c.  110,  tho  county 
of  the  City  of  Coventry  is  re-annexed 
to  Warwickshire,  and  there  is  to  bo 
no  sncniT  in  the  city  of  Coventry 
(sect.  10).  See  Warner  v.  Fowdt.  2 
Dowl.,  N.  S.  631. 


Direction  of  Writ. 

tho  person  fimngthoofflco  of  sheriff  in  the  rospoctivo  borouKh  or 
city,  would  have  had  if  this  Act  had  not  been  passed:-  ^ 

The  sheriff  of  the  city  of  Oxford,  appointed  in  nursuanpn  nf  ih,^ 

above  section  of  the  Municipal  CorpoSiou  At  hLSthT 
tion  m  Oxford  of  writs  from  the  superior  Courts,  but  they  a^JstUl 
to  bo  executed  by  the  sheriff  of  the  countv  {d)  And  the  same  n 
all  other  cities  and  boroughs,  which  had  not  nliorifYs  on  whom  the 
T^  ?W  "•  1°^°'°  *HS  "^^T.^  «f  the  Municipal  Corporation  A^t 
In  Borwick-upon-Tweed  the  process  is  directed,  ''To  the  mavor 
and  baihffs  of  Berwick-upon-Tweed  "  (e)  ^ 

othJ'r  pkcH/J.^'''*''  """*'  "™''°^"''"'=t«'l  ^"'^  ^^Of^^tod  as  in 

If  tUwrit  should.be  directed  to  the  sheriff,  und  is  directed  to 

.any  other  person,  it  is  void;  and  any  seizure  or  arrest,  &c.,  made 

S  Wn"^'"  ^"i  '''Ti%'i"'  the  same  light  as  if  no  writ  whatever 
had  boon  issued.  But  if  the  wnt  be  directed  to  the  sheriff  when  it 
should  have  been  directed  to  some  other  person,  the  execution  of 
the  writ  will.  It  seems,  be  vaUd;  although  it  might  bo  set  aside  for 
the  irregularity  (y),  o  o 

Care  should  bo  takon  that  tho  direction  be  correct  in  m.bstance. 
A  writ  directed  to  the  "  Sheriff,"  instead  of  "  Sheriff's"  of  London 

T?.fe  •«".  ^l' T^rM  iT"'  "■  7'.^'^  '^r'^t^'^  t"  t^°  "Sheriffs,"  instead 
of  ''Sheriff  of  Middlesex  (».  A  writ  directed  to  tho  sheriff-  of 
''Middesex,  instead  of  "  Middlesex,"  was  in  one  case  hold  to  bo 
bad  (A:) ;  but  in  a  more  recent  case  this  was  ovcrrulod  (/)  And 
mistakes  such  as  these  would  probably  now  be  allowed  toi)o  amended 
and  this  whether  tho  writ  be  executed  or  not  (see  m.st  i)  s;j;5)  A 
writ  directed  in  the  alternative  to  "A.  or  B."  would  be  bad (m) 

Some  writs,  as  writs  of  mandamm  and  injunction,  aro  directed 
to  the  defendant  himself.  As  to  how  a  writ  oC  sequestration  is 
directed,  see2'>ost,  Ch.  LXXIX. 

12.  Teste  of  TFri<.]-By  Ord.  XLIL  r.  14,  "  E^ory  writ  of  exe- 
cution  shall  bear  date  of  the  day  on  which  it  is  issued.  Tho  forms 
in  Appendix  H.  shall  bo  used  with  such  variations  as  circum- 
stances may  require'  (ji). 

By  RofS.  C,  Ord.  IT.  r.  8,  "  Every  writ  of  summons  and  also 
(unless  by  any  statute  or  by  these  rules  it  is  otherwise  provided) 
every  other  writ  shall  bear  date  on  tho  day  on  which  tho  same  shall 
be  issued,  and  shall  be  tested  in  the  name  of  tho  Lord  Chancellor, 
or,  if  the  ofiBce  of  Lord  Chancellor  shall  be  vacant,  in  the  name  of 
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In  Cinquo 
Ports. 

EITfict  of  writ 
Iwing  directed 
to  wrong 
person. 


EiToneous 
direction. 


Direction  of 
other  writs. 


12.  Teste  of 
writ. 


8  as  tho  sheriff,  or 


(d)  Granger  v. 
N.  C.  '         ~ 


Taunton,  3  Biug. 
_.64;  6Dowl.  190. 

{c)  SeeMai/or  ofBcnvick  v.  Shanks, 
3Bing.  461;  11  Moore,  372. 

(/)  18  &  19  V.  c.  48,  8.  2. 

(«?)  Weston  V.  Coulson,  1  W.  Bl. 
506.  See  Mayor  of  Kingston  v.  Bubb, 
1  Dowl.  151. 

(/i)  See  Kicol  v.  Boyne,  2  Dowl. 
761 ;  3  M.  &  Sc.  812  ;  10  Bing.  339  : 
Barker  v.  Wecdon,  2  Dowl.  707: 
Irving  v.  Hcaton,  4  Dowl.  C38:  Glut- 
1.  ■buck  V.  Wiseman,  2  C.  &  J.  213. 


(i)  Jackmi  V.  Jackmt,  3  Dowl. 
182  ;  1  C.  M.  &  R.  438 :  Moore  v. 
Magan,  16  M.  &  W.  95 ;  4  D.  &  L. 
267. 

(X)  IMgkinson  v.  Ilodgkinson,  2 
Dowl.  535. 

(0  Colston  V.  Bcrens,  3  Dowl. 
253 ;  1  C.  M.  &  R.  833. 

(»i)  Seei^  V.  Fowler,  1  Ld.  Eajin. 
586. 

(«)  Cp.  3  &  4  W.  4,  c.  67,  s.  1, 
repealed  by  42  &  43  V.  c.  59,  sohed. 
Parti. 
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Execution  generally, 

tho  Lord  Chief  Jiistico  of  England."  A  raistako  in  tho  teste  is 
an  UTO{;ulunty  only,  and  it  would  bo  in  general  allowed  to  Ihj 
amended. 


13.  Rdnrn  Day  of  irri<.]— Writs  of  oxocution  to  bo  executed  by 
tho  shorifT  aro  usually  nmdo  returnable  inunodiutoly  after  the  exe- 
cution thereof.  (Cp.  U  A  4  \V.  4,  r.  07, «.  1,  repealed,  42  tt43  V.  c.  «), 
Bched.pt.  1.)  Uoforo  3  .D  4  W.  4,  c.  07,  ».  2,  writs  of  oxecution 
must  huvo  been  made  returnable  on  a  day  certain  in  term  ( /*).  My 
that  Act,  "  all  writs  of  oxocutiou  may  bo  made  roturuablo  iranie- 
diatoly  after  tho  execution  thereof."  This  is  repealed  by  the  stiit. 
42  .fc  43  V,  c.  59  {sched.  pt.  1),  and  no  provision  is  substituted  for 
it,  but  tho  forms  of  writs  in  tho  Appendix  to  tho  It,  of  S.  C.  aro 
made  returnable  "  immediatolv  after  tho  oxocution  thereof."  Vudov 
r.  72,  //.  T.  1863,  every  writ  of  oxocution  might  bo  made  returnable 
on  a  day  certain  in  term  (7).  A  writ  returnable  on  a  Sunday,  or 
other  dies  non,  would,  it  seems,  bo  a  nullity  (r). 

At  common  law,  in  actions  by  original,  it  was  necessary  that 
there  should  bo  fifteen  days  between  the  teste  and  return  of  all 
writs  of  oxecution  ;  but  this  was  rendered  unnecessary  in  tho  writs 
of  fieri  faciaa  and  at.  aa.  by  stat.  13  C.  2,  at.  2,  c.  2,  a.  0,  unless  tho 
ca.  aa.  were  sued  out  for  tho  purpose  of  fixing  bail,  or  procoodin;,' 
to  outlawry  («).  In  other  cases  it  seems  that  no  particular  number 
of  days  were  required  between  the  tosto  and  tho  rotiirn.  Uoforo  tho 
Judicature  Acts  it  was  not  necessary  in  any  case  that  a  writ  of  oxo- 
cution should  be  mado  returnable  in  tho  term  next  after  that  in 
which  it  was  tested  (t).  A  writ  of  ^.  fa.,  returnable  "  immodiatoly 
after  tho  oxocution  thereof,"  is  not  executed  until  tho  whole  araouiit 
indorsed  is  levied  under  it,  and  may,  if  in  tho  hands  of  tho  sheriff, 
bo  put  in  force  after  tho  levy  of  a  part  (i«).  A  writ  of  en.  aa.  so 
returnable  is  not  returnable  until  executed:   therefore,  where  a 

f)arty  arrested  under  aca.  an  is  discharged  on  tho  ground  of  privi- 
ego,  he  may  be  retaken  under  it  when  his  privilege  exi)ires  (*). 

■See  poat,  p.  803,  as  to  writs  of  execution  not  remaining  in  force 
more  than  one  year,  unless  renewed. 

14.  Indoraementa  ok.]— Tho  manner  in  which  the  different  writs  of 
execution  must  be  indorsed  will  be  hereafter  noticed  whilst  treatiu" 
of  them  respectively.  " 

By  Jl.  ofS.  p.,  Ord.  XLII.  r.  13,  "  Every  writ  of  oxecution  shall 
bo  indorsed  with  tho  name  and  place  of  abode  or  office  of  business 
of  the  solicitor  actually  suing  out  the  same,  and  when  the  solicitor 
actually  suing  out  tho  writ  shall  sue  out  tho  same  as  agent  for 
another  solicitor,  the  name  and  place  of  abode  of  such  other  solicitor 


(ju)  Furtado  v.  Jlilkr,  Barnes, 
213 :  Adams  v.  Sparry,  1  Wila.  155: 
Walker  v.  Haryvs,  Barnes,  413. 

(q)  See  Brake  v.  Goiigh,  1  Dowl., 
N.  S.  673. 

()•)  Morrison  v.  Mauley,  1  Dowl., 
N.  S.  773:  Kenworthy  v.  Peppiatt, 
4  B.  &  Aid.  288. 

{A  Sfio  Saiidfnrd  v,  TPii/ilf.^  2 
Dowl.,  N.  S.  2. 


(A  Shirley  v.  irright,  2  Salk.  700 ; 
2Ld.  Raym.  776:  Simpson  v.  lleal/i, 
6  M.  &  W.  631,  per  Parke,  B.: 
Thomas  v.  Harris,  1  Dowl.,  N.  S. 
798,  per  Coleridge,  J. 

(u)  Jordan  v.  Itiuckes,  13  Q.  B. 
757;  18  L.  J.,  Q.  B.  277. 

(;r)  Iteynolds  v.  Newton,  1  G.  &  I). 
153  :  1  Q.  B.  .525.  .See  7;>.->ts  t. 
Newton,  1  Q.  B.  319:  Phillips  v. 
Price,  ID.  &L.  110. 


itako  ill  tho  tosto  is 
(iieriil  allowed  to  l)o 


on  to  bo  oxocutod  by 
liutoly  tit'tor  tho  oxo- 
iilod,  42.t4;J  Kc.  «», 
,  writs  of  oxocution 
iiiii  in  torin  (;0.  Hy 
lo  roturnablo  unnio- 
ropoiilod  by  tho  Htiit. 
)n  is  Hubst'itutod  for 
)  tho  Jl.  of  S.  C.  aro 
;iou  thoroof."  Undor 
t  bo  inado  rotunuiblo 
bio  on  a  Sunday,  or 

was  nocossary  that 
;o  and  roturn  of  all 
ocossary  in  tho  writs 
c.  2,  a,  6,  unless  tho 
;  bail,  or  proceodinjj; 
0  particular  number 
)  return.    Uoforo  tho 

0  that  a  writ  of  exo- 

1  next  after  that  in 
liable  "immediately 
;il  tho  wholo  amount 
lands  of  tho  sheriff, 
A  writ  of  en,  sn,  so 

thoroforo,  whore  a 
;ho  ground  of  privi- 
ilego  expires  (x). 

remaining  in  force 


ihe  diilorent  writs  of 
ticod  whilst  treating 

it  of  execution  shall 
Dr  offleo  of  business 
d  when  tho  solicitor 
same  as  agent  for 
:  such  other  solicitor 


V.  m-i^/it,  2  Salk.  700 ; 
75:  Hiinpson  v.  Heath, 
631,  per  rarhc,  B.: 
arris,  1  Dowl.,  N.  S. 
dge,  J. 

V.  Jliiwkes,  13  Q.  B. 
Q.  B.  277. 
1  V.  Newton,  1  G.  &  1). 

525.     Srs   T:--'-,-;-';  t. 

B.  319:    PhiUips  V. 
L.  110. 


Initunemntilg  vu  Writ, 
shall  also  Ijo  indorsed  upon  thn  writ  •  „..  i  • 

'-  -.plovcd  to  issu.  tf.o'Jri  .Vh  ,;  i    llnirr  "••r'"^it<T''l."ll 
inoiaonindlun  oxprcs^in-'  that  tli.,  s  „     i.  "i'l..rs..d  with  a 

plaintilf  or  .lof.n'lunt  in     '    o      u,    h ot'    "'"  T'"' ""^  ''X  tho 
the  city,  town  or  parish.  ,1„,1     J..";).    '.^..  ""'  V'iV  'T'  "'entiu„i„„ 


tho 


lioin 


If  any  such  thoro  bo"  {y)  r"'»'tUl  sordofoudanfs  residonco, 

aside,  unless  allowed  to  bo  an  , ml  1  vl  .1?"'"'  "'"',  "•"''^^'t ''«  ««' 
Tho  language  of  the  rule  is  near  y  ho  1  "  ^'h"T' V\^'*^'''^'  ''"• 
a  .ni,hir^,udorsoment  to  bo  rJ^^T:^ :t^^rZ 

J  addition  :^'\i;:"Sv'„^t?s.ji:7"*  ^•^r  1!^-"  -^  ^^^^o  of  ,.,y 

to  give  such  other  disc    ptio       /  hi'''  ^'V^  ^"'"'  '^^"^"•'  "'•  "«"'•-' ^w..„... 

there  is  no  rule  of  Court  r/.\        .^  thi      ,     T?  1  ; '",  ^''''''  *''""fih  «'"t'-i«ueU. 
in  the  ordinary  form,  that'"  tho'd '  ^  cl  int  i    a  '"'•"'■^•'''"^"^  ^'.^on 

?*  ."umounts  to  no  more  t Ir  ,.  ^    T^T"  "'"^ ''"""'"S 

information  of  tho  shorSv  1  'in  1  „  Z"^''"  "tatcnient  for  the 
cretion(,0,  an,],  unless  m/.do  Y.    ^b       tl  •    wilT   "''  'V  '^T 

of^party  or^his  solicitol^  t^^V^^^i:::  t?  th^^ ^  ^!^ 

mont  betweor   ..•  -  paiVi os  that  1    ,Tb,m  T/''"""  "''r>  ""  "f''^'^"- 
.01  be  mdom^  to  levy  a  la?gor  .um  tt.u  '^"aM,';  £  Jf pf™" 


*    1 


(v)  Tliis  is  similar  to  r.  73,  H.  T. 

i8r)3, 

(:)  Soo  per  Cuckburii,  C.  J.,  in 
UnliUri,  V.  //  oohr,  cited  infra.  See 
tho  former  Kulos  of  Court,  na  to  in- 
(loraing  the  nbodo  and  addition  of 
prty  nffttinst  whom  the  execution 
issued,  in  the  8th  ed.  of  this  work 
p.  543.  ' 

ool")  S'''''^''^^  ^-  if'onln;  2  El.  &  El. 
287;29L.J.,Q.B.  129;  2  L.  T.  49. 
hee  Jarmain  v.  llooucr,  7  So,  N  U 
0(i3  ;  I  p.  &  L.  709  ;■  G  M.  &  Gr.  '827,' 
where  in  tho  case  of  a  specific  iu- 
O.A.I'.—VOL.  I. 


doraoment  the  execution  creditor  was 
held  linblo  m  trespass.  The  solicitor 
of  uu  execution  creditor  has  no  im- 
plied authority  to  direct  the  sheriff 
to  levy  on  particular  goods,  limith 
7;/""/ (9;  A.),  9  Q.  B.  n.  310; 
51  L.  J.,  Q.  B.  487;  17  L.  T.  H2 
Ho  11.  himself  lialde  if  he  oxprosslv 
dirccvs  tho  sheriff  to  lew  on  particu- 
Ij*"  K"  T*^^-    -''""''''■  ^-  I'lfii'ing,  4  Ir. 

(h)  .Sit.  the  enaotmeiit  as  to  in- 
terest, ante,  ji.  767. 
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ExtcuUoH  ytheraUif, 


Past  X. 


Interest. 


Codts  of  cxo- 
cutiuu. 


Where  too 
littlo  or  tiio 
uuch  indorsed. 


judgment  (  0-  Thoroforo,  vhcro  itionoj*  has  Xnnm  piiid  on  account 
o(  a  jmlpiient,  th«  wri'.,  thinif^h  it  nlioulil  in  tlm  Imdy  of  it  din-ct 
tho  li'vy  of  tbo  wholo  uujoiiut,  bliould  bo  iinloiMotl  to  lovy  only  tho 
bulunco  (f).  Ho,  ill  dolit  on  u  bund  for  ]iurforiniincu  of  covuuuntM, 
&c.,  whcro  brouchuM  uro  MUgKL^tt'd,  &c.,  undor  H  it  U  IK.  3,  c.  II, 
«.  bU),  ulthougli  tho  writ  of  oxocution  must  bo  for  tho  ontiro 
poniuty,  &<;.,  yot  it  nhould  bo  indorHud  to  hivy  only  tho  diiniugis 
AHMCHMod  ui>on  tho  breuchoH,  und  thu  cohU  whirh  tho  jiliiintilY  hiis 
ro<'<ivon'd,  und  tho  cotttH  of  uxucuti<tn  {</).  So  in  dobt  on  ii  bond  con- 
ditionod  to  luiyiiwuni  in  groHH,  altliough  oxocution  must  havo  bicu 
Bucd  out  lor  tho  ontiro  ponulty,  in  ordor  to  mako  it  eonfonuublu 
with  tho  judgment,  yot  it  Mhould  httvo  boon  ondorHud  to  lovy  only 
tho  ])rinci])ul,  intoroMt,  nominal  damuguH  und  cohIh  ;  and  if  it  wiru 
oxocutod  for  moro,  or  if  tho  dofondant  Wfro  charged  in  oxocution 
for  moro,  tho  ''ourt  or  a  Judgo  might  ordor  it  to  bo  roducud(/(). 
In  tho  caso  o.  «ovoral  uctionn  brought  aguindt  dilYoront  jiurlies  lor 
tho  Hamo  dobt,  us  on  n  bill  of  oxchango,  &c.,  ouch  i)arty  is  iiablo 
to  pay  tho  Avholu  dobt  luitil  it  bo  j)aid,  but  ho  in  Iiablo  t<.'  tho  costs 
rocovortid  in  tho  action  against  himsulf  only ;  and  tho  levy  must  bo 
mudo  accordingly.  tSo,  whoro  tho  jdaintilY  issued  execution  aguin>t 
a  Huretv,  including  costs  in  un  action  against  tho  princijial,  whirh 
tlio  dofoudant  had  oxi)ros8ly  i)roiui8od  to  pay,  tho  Court  reduced 
tho  execution  (/). 

Tho  writ  umy  be  indorsed  to  lovy  interest  at  4/.  per  cent,  per 
annum  on  tho  debt  and  costa  from  tho  duto  of  tho  judgment  ur 
ordor  (^•). 

Ah  to  what  poundage,  Hhorift"s  fees  and  costs  of  oxocution  may 
bo  indorsed,  si<:  hust,  jt.  821.  Tho  expenses  of  a  previous y«.y((.  und 
levy  under  it  wuich  was  ultimately  uuproductivo  could  not  bo  in- 
cluded in  II  c<t.  s<i.  (/). 

Where  a  plaintilV  from  mistake  has  indorsed  aji./u.  for  less  than 
tho  sum  for  which  ho  has  obtained  jud  nient,  and  which  ho  lias  a 
right  to  lovy  under  it,  tho  Court  or  a  Judge  may,  on  conditimis, 
allow  him  to  take  out  aji.fu,  lor  tho  residue  (?«).  But  tho  foiirt 
refused  to  allow  a  m.  sa.  to  issue  alter  defendant  had  boon  already 
taken  under  one  for  a  less  amount  than  ho  should  havo  been  («).  If 
tho  writ  bo  indorsed  by  mistake  to  levy  too  largo  a  sum,  tho  intUa^c- 
ment  will  in  general  bo  ullowed  to  bo  amended,  even  after  a  suunncnn 
is  taken  out  to  sot  aside  tho  execution  ou  such  ground  (o).    Whuio 


{(i)  See  ante,  p.  707 :  Tilbi/  v.  Best, 
16  Eust,  103:  M^  Cur  mack  \.  Melton, 
1  A.  ic  E.  331 ;  3  N.  &  M.  881.  It 
may  bo  noted  that  an  agrccmout  to 
take  less  than  tlio  wkolo  amount  of 
tbo  judgrnciit  debt  is  not  binding 
uulcs!)  there  is  somo  consideration 
for  it  beyond  a  promise  to  puy  the 
amount.  Foakes  v.  liecr,  9  App.  Cas. 
605. 

((')  See  Flevin  v.  Uemhall,  2  Dowl. 
743. 

(f\  Vol.  2.  CM.  rx. 

Oij  1  Saund.  68  b. 

Qi)  Seo  Hmerij  v.  Smalridgc,  2  \V. 
Bl.  760:  M'Cormack  y.  Melton,  1  A. 


&E.  331;  3N.  &M.  881. 

(i)  Jn-inia  v.  I'liah,  2  Dowl.  3B0, 

(k)  I'ymun  v.  Burt,  W.  N.  ISM, 
lOU.    Aud  see  ante,  p.  728. 

(0  I'M'-p  V.  SatehcU,  4  Q.  B.  121 ; 
Marquis  of  iSalishnnj  v.  Ray,  20  L. 
J.,  0.1'.  225;  8  C.  Ii.,  N.  S.  lii;!. 

(»0  Hunt  V.  J'assmore,  2  Duwl. 
414. 

(«)  Smith  V.  Dickenson,  5  Q.  B. 
002;  13L.  J.,  Q.  D.  151. 

(«)  Laroche  v.  Washroitgh,  2  T.  R. 
73?  •  M'V'jrmack  v.  Mdton.  1  A.  k  E. 
331 :  Mouys  v.  'icakc,  8  T.  It.  Tl'o,  ii. : 
Evans  v.  Mancro,  TUL.  &  \V.  403 : 
9  Dowl.  256. 


Tnihr»tmtntt  on  jrrit, 
an  npplicatinn  in  mndo  hv  „^u^  „.•  i  *^^ 

V'oro  thai.  i.  „.,u,.lly  ,l«o  „t      0   1^     ,,;.'''''''•'  '/''"^  '"""""t  ^^^o 

U(lK„u.„t  Htan.lH.  lio  for  i.sM  i  ,V   x  r,     ,.n    "''  .V"'  '"  '""«''''  »''« 

thoUKh  It  IS  ail..;,...l  that  llw,  j,    !:„  ,'  ';.;"'    '"'^  "!"<•"•'».  "V.-u 

OMT.  that  in  no  cuso  wrll  an  actio.  li„  i,,  i, ,       •  ^''-    ^^  "'''''"''•  """"- 
for  too  niurl,,unle.H  th.ro  Imsl'n,''';'''*'^ 

But  if  tho  low  has  1.0  n  ml  '"/•''''■'■''>■  ■'■"«t"in...l  ,hu>,;,  r) 
it  ha.H  boon  pai.l  to  tl.o  "v!  /  'c  i  ot'-T,;' 7.'''^":/  *'"' '"""""'  "f 
not  m  Kononil  sot  asi.lo  tho  oxo 'uti ,  '"  "f  """'''  ^'l'".'"''  *'"7^^ill 
mont  itHolf  M-arrant  it(,,)  w  11  J  ,  Vi  ""'""".^'  "'  ""^  '"Ik- 
r;^tun,l  tho  ovorplns  (^  tur  iiot  2'  f  .  "  execution  omlitor  "^o 
tboHhoriiyorof  .lcro.iitor(").         '°'  '^  '"°'^«'  "I'""  tho  motion  of 

In  tho  ahsonco  of  malico  no  nofim,  ^;n  r 
creditor  for  not  withdnu  ^",^11^' ^S"    '  r  'i^TV^'  «^'"^"*>''» 
by  couipo«itiou  proceedings  (x')  '^  ^^  ^'"•^  ^^'^""i"  bound 

for  0110  yottr  only  from  its  issiio    1  .,1,   J  .  remain  m  force  in  force -„... 

horoinaftor  provido.l;  but  such  ^-v      ,      '"'T''''^  "•'  ^''"  '"""ner  nowulofs.m 
cxi.uution.  by  loavo  of  the'    'o mi  or  n    I  '  i     ","'■'  ^"""  ''^'*'"'o  't« 
party  issuing  it  for  one  v  ir  Z  tho  L,     f"'  V'  '■'"•^"'^''l  ^J'  'l^o 
on  from  ti.no  to  tinio  .liuh  ^      o\i  ;   .;;  ,;"f  V''-^     ""'I  «o 
either  by  beinj,'  marked  with  a  sn..   of  I  V ,  tl'o  uiiowcd  wr  t, 

the  .layrmonth,  and  Ir  o  \  .  h  ntw.d  ^1^''^^  "'"  ^'"^"  "^ 
a  writton  notice  of  ronowal  to  the  hS  si^,'  l?v  J  ''"^^'  f^^^'V'« 
soUcUor.  and  bearing  tho  like  sJ'^^'^tt^^^^y^^tl 


siiiue. 


10 .  .iO  L.  J.,  Ex.  17,  whcro  (7,un/,Ul 
V.!>ifffftfs,  infra,  was  not  citod. 

(»•)  heo  Went  worth    v.  JliilUn    0 
B.  &  C.  840,   per  Parke    T'''jl 
Medina  v.  6Vo(c,  10  Q.  B.  152  •  17  L 
J.,Q.B    SilrVv^^.J/^/z/tXy^.^- 
SE  &I|.92!);  23  L.  J..  Q.  b'Vks 

i  Y^  ,^.-  •^•'  ^-  ^-  174,  whore  it 
was  held  tliat  uu  action  would  lio  for 
maliciously,  &c.  indorsing  a  ca.  sa. 
for  too  much,  tbouRh  no  judL'o's 
order  or  ru  0  of  Court  had  been  ob- 

rZni;"  ^';S"'''8'"F  V''*'"*''^  from 
custody.    MMin  v.  P^tium  sh  t    t 
Jour.  iS4.  ■j,W>U.  r., 

Lli-,  2C.  P.  atp.  ;<10:  Laroche  v! 


}^\brough  3  T.  R.  737:  M'Cormach 
Luke,  8  r.  IJ.  410    „. .  /;,.^„.;;„  ^• 

<J0,  u..  i>(.  J/,7/,»«  V.  Grore,  supra, 
where  it  was  held  money  had  and 
received  would  not  lie 
loJ;;)  ^""•«'-    V.    Z%rf,    9   Dowl. 

0/)  'I'hoC.L.P.Act,  1852,8.  121, 
IS  the  previous  cuacti.ieut  on  this 

a^^'.rff  .*^'"""°"f'  *°  '^'«  enactment, 
tuiuablo  "immediately  after  thn 
u^cxunon  •'  01  il,  ,„ight  bo  executed 
at  anytime  after  its  teste,  however 
remote  the  period  might  be 
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Part  X. 


16.  From  what 
time  it  biuils 
the  debtor's 
projierty. 


Execution  generally, 

execution  so  renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof." 

By  Ord.  XLII.  r.  21  (z),  "  The  production  o*  a  writ  of  execution, 
or  of  the  notice  renewing  the  same,  purporting  to  be  marked  with 
such  seal  as  in  the  last  preceding  rule  mentioned,  showing  the  same 
to  have  been  renewed,  shall  be  sufficient  evidence  of  its  having  been 
so  renewed." 

Subject  to  the  above  r.  20,  a^.  /«.,  returnable  immediately  after 
the  execution  thereof,  remains  in  force  until  it  is  completely  exe 
cuted  (a). 

16.  From  luhat  Time  it  hinds  the  Debtor's  Property.'] — At  common 
law  the  judgment,  and  not  the  writ  of  execution,  bound  the  lands 
of  the  party  {b) :  but  as  to  his  goods  and  chattels,  they  were  bound  by 
the  writ  of  execution  from  the  time  of  its  teste  (c). 

By  stat.  29  C.  2,  c.  3,  s.  16,  however,  "  no  writ  of  fi,  fa.  or  other 
writ  of  execution  shall  bind  the  property  in  the  goods  of  the  debtor 
against  whom  such  writ  of  execution  is  sued  forth,  but  from  the 
time  that  such  writ  shall  be  delivered  to  the  sheriff,  under-sheriff,  or 
coroners,  to  be  executed  :  and  for  the  better  manifestation  of  the  said 
time,  the  sheriff,  under-sheriff,  and  coroners,  their  deputies  and 
agents,  shall  upon  the  receipt  of  any  such  writ  (without  fee  for  doing 
the  same)  indorse  upon  the  back  thereof  the  day  of  the  month  or 
year  whereon  he  or  they  received  the  same."  Under  this  section, 
which  is  still  law,  the  goods  are  bound  by  the  delivery  of  the  writ 
to  the  sheriff,  except  against  persons  protected  by  the  stat.  19  &  20 
V.  c.  97,  s,  1  {post,  p.  805)  ((Z).  A  delivery  of  the  writ  to  the 
sheriff's  deputy  in  London  is  the  same  thing  as  a  delivery  to  the 
sheriff'  himself  (e).  If  the  party  at  whose  suit  the  writ  issued,  after 
the  delivery  of  it  to  the  sheriff,  give  him  notice  not  to  execute  it 
till  further  order,  this  is  tantamount  to  a  withdrawal  of  the  writ, 
■which  cannot  be  considered  in  the  hands  of  the  sheriff  to  be  executed, 
within  the  meaning  of  the  above  section,  until  an  order  to  pro- 
ceed (/).  The  Statute  of  Charles  was  intended  only  to  protect  pur- 
chasers from  an  injury  which  might  arise  to  them  from  the  relation 
which  writs  of  execution  had  to  their  teste  at  common  law :  and, 
therefore,  as  far  as  relates  to  the  party  himself,  and  to  all  others 
but  purchasers  for  a  valuable  consideration,  writs  of  execution  bind 
the  party's  goods  from  the  time  of  their  teste  {g).  The  meaning  of 
the  words  "  that  the  goods  shall  be  bound  by  the  delivery  of  the 
writ  to  the  sheriff  "  is  that  after  the  writ  is  so  delivered,  if  the  de- 


i 


(z)  The  C.  L.  P.  Act,  1852,  s.  125, 
is  tne  previous  enactment  on  this 
subject. 

(ff)  Jordan  v.  Binckes,  cited  ante, 
p.  794,  n.  {h). 

(«)  See  23  &  24  V.  c.  38,  noticed 
post,  p.  806;  27  &  28  V.  c.  112, 
noticed  ante,  p.  769,  and  post,  Vol.  2, 
p.  879. 

W  Alton.,  Cto.  TMz.  17-1:  Bnuchcr 
V.  Wiaemati,  Id.  440;  1  Saund.  219 g. 

(d)  Ehlcrs  v.  Kauffman,  49  L.  T. 
806. 

(«)  HmrU  V.  Lnyd,  5  M.  &  W. 


432,  436:  Woodland  v.  Fuller,  11  Ad. 
&  E.  859 ;  3  P.  &  D.  570 ;  ante,  p. 
32.  See  Williams  v.  Waring,  4  Dowl. 
200 ;  2  C.  M.  &  E.  354.  As  to  the 
priority  of  writs  of  execution  issuiug 
out  of  superior  Courts  and  County 
Courts,  see  19  &  20  V.  c.  108,  s.  47. 

(/)  mmt  V.  Hooper,  12  M.  &  VV. 
664  ;  1  D.  &  L.  626. 

(/?)  1  S.T.imd.  219  f :  Anon.,  2  Vent. 
218:  Horton  v.  Euesby,  Comb.  33: 
Houghton  v.  liiigby,  2  Show.  485; 
Skin.  257 :  Jlntikcn  v.  Hanvooil,  10 
Jur.  794. 


Frum  wJatt  Tim,-  rruj.rfy  hu,n,d  l.,/.  g^. 

ittrurs^tXiV;^^^^^  ^  -'-^'le  con.    C„.  LXXnrf 

execution(/).     'n^h,.'ln>J:^^:^:f^^^il 

common  person,  relates  only  to  tho  debtor  him.olf  nn  v  \  '^ 
as  to  vacate  any  intermediate  assigmuont  So  b\^h  rn  nff*'' •'" 
than  in  market  overt  (/.•).     But  the  IraJn^.L  I  otherwise 

aUerea  by  the  writ  untiVoxecution  anrXt^the  sLffff 'm  "£ 
law  also  admits  of  inquiry  into  the  fraction  of  n  ,lnW,  ,^  ^K  .1 

rot.™  vS'^'ct''<}r  ^"°™  ^«"^'"i"-- Ai;  SL'i! 

ment  thereof  by  virtue  of  such  writ  •   nrovid.  rl  «f,I  ,        ^   n 
had  not   at  the^ime  when.he  acISd'iijft  Cn  ti?"^^^^^^^^^ 
such  wnt,  or  any  other  writ  (r)  by  virtue  of  which  the  goods  o 
such  owner  might  bo  seized  or  attached,  had  been  delivered  to  and 
remained  unexecuted  in  the  hands  of  the  (r)  sheriff,  Ser-sheS 


wdlandy.  Fuller,  11  Ad. 


(A)  See  2  Eq.  Ca.  Abr.  381 :  Samuel 
V.  JJuke,  6  Dowl.  636 ;  3  M.  &  W. 
622 :  Woodland  v.  Fuller,  1 1  Ad.  &  E. 
869  ;  3  P.  &  D.  570. 

(j)  Per  Lord  Hardwicke,  ia  Low- 
thai  V.  Tomkins,  B.  N.  P.  90.  And 
see  M.  V.  IFells,  16  East,  278,  n.  : 
Payne  v.  Dreive,  4  East,  523,  per 
Lord  Elleiilc'-otigh :  Harding  v.  Hull, 
10  M.  &  W.  47,  per  Farke,-B.  See 
19  &  20  y.  c.  97,  s.  1,  as  to  when 
goods  assigned  for  a  valuable  con- 
sideration cannot  be  taken  in  exe- 
cution. 

{k)  Per  Fatteson,  J ,  Giles  v. 
Gi-over  1  CI.  &  F.  74. 

(0  lucas  v.  KoekeUs,  10  Bing. 
182 :  Samuel  v.  Duke,  6  Dowl.  530  : 
Faynev.  Frewe, 'iEa.st,  523;  1  Smith, 
170.  See  per  Littledale,  J.,  in  Giles 
V.  Grover,  1  CI.  &  F.  177  :  Funie/lv. 
Hunt,  5  Jur.,  Q.  B.  650:  Harris  v. 
loi/d,  5  M.  &  W.  432 :  Woodland  v. 
Fuller,  infra,  where  per  Littledale, 
J.,  "The  seizure  confei-s  only  a  right 
to  sell,  and  not  a  property  :  for  the 
paity  whoso  goods  are  taken  in  exe- 
cution may  sell  them  subject  to  tlio 
right  of  the  execution  creditor :  and 
whore  the  goods  are  worth  more  than 
the  sum  for  which  execution  issues, 
such  sale  passes  the  right  to  the 
residue."    Post,  p.  838. 

{m)  See  Woodland  v.  Fuller,  11 
Ad.  &  E.  869 :  Godson  v.  Sanctuari/, 
4   B.  &  Ad.  2t^5:  Edwards  v.  Tlie 


?rf'";;,°^^r'?7^23L.J.,Ex.l65: 
Wright  V.  mils,  4  H.  &  N.  488 ;  28 
1j.  J.,  ]i,x.  223. 

P  ^'{IJ^°^'-'^'^  ^'  ^'•""lidgc,  6  Car.  & 

(o)  Where  premises,  consisting  of 
a  mansion  house,  oiHces,  gardens, 
tarm  and  farm  house,  are  iu  the  samo 
county,  and  in  one  and  the  same  oc- 
cupation as  an  entirety,  a  seizure  by 
a  shenff,  at  the  mansion  house,  of 
part  of  the  effects  liable  to  the  exe- 
cution  in  the  name  of  the  whole,  is 
an  "actual  seizure"  within  the 
statute  of  everything  on  the  premises 
liable  to  the  execution,  whatever  tho 
extent  of  the  premises,  and  however 
dispersed  the  effects  mav  be.  Glad- 
stone V.  Fadwick,  L.  r;  6  Ex.  203 ; 
40  L.  J.,  Ex.  154. 

{p)  See  Hobson  v.  Thclhmon,  L. 
Tl.,2Q  B.642;  36  L.  J.,  Q.  B.  302, 
whore  tlie  defendant  executed  a  con- 
veyance to  trustees  for  the  benefit  of 
his  creditors,  and  it  was  held  that  his 
knowledge  of  a  writ  being  out  was 
notice  to  the  trustees,  and  from  which 
it  appears  that  notice  to  the  debtor 
is  always  sufficient.  Ehlers  v.  Kauff- 
mann,  49  L.  T.  806. 

{q)  See  Gladstone  v.  Fadwick, 
supra. 

_  (?•)  Qtucre  whether  notice  of  a  writ 
issued  in  another  county  is  within 
this  proviso.  Gladstone  v,  Fadwick, 
supra, 
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Paet  X. 


Eegistratlou 
of  writs  to 
bind  lands 
necessary  in 
certain 
cases (m). 


How  such 
registration  to 
be  made. 


Search  for. 


Execution  generally, 

or  coroner."    Thia  section  has  no  retrospective  operation  (a).    It 
does  not  protect  a  person  taking  an  assignment  from  tho  debtor 

T    ■aP,?x"''°  *^^*  ^  ^"*  °^   execution  la  in  the  hands  of   the 
eneritt  (c). 

By  23  .£•  24  V.  c.  38    s.  1    after  reciting  that  it  is  desirable  to 

place  freehold   copyhold,  and  customary  estates  on  the  samefootins; 

with  leasehold  estates,  in  respect  of  judgments,  statutes,  and  recosj- 

nizances,  as  against  purchasers  and  mortgagees,  and  also  to  enable 

purchasers  and  mortgagees  of  estates,  whether  freehold,  convhold 

or  customary,  or  leasehold,  to  ascertain  when  execution  has  issued 

on  any  ludgment,  statute,  or  recognizance,  and  to  protect  them 

against  delay  in  the  execution  of  the  writ:  Enacts,  "  that  no  iud-- 

ment  statute,  or  recognizance  to  be  entered  up  after  the  passing  of 

this  Act  shall  affect  any  land  (x)  (of  whatever  tenure)  as  to  a  Ls 

J^rfe  purchaser  for  valuable  consideration,  or  a  mortgagee  (whetlier 

such  purchaser  or  mortgagee  have  notice  or  not  of  any  such  iud". 

ment,  statute,  or  recognizance),  unless  a  writ  or  other  duo  proct^ss 

of  execution  of  such  judgment,  statute,  or  recognizance  shall  have 

been  issued  and  registered  as  hereinafter  is  mentioned  before  the 

execution  of  the  conveyance  or  mortgage  to  him,  and  the  payment 

of  the  purchase  or  mortgage  money  by  him  :  Provided  always,  that 

no  judgment,  statute  or  recognizance  to  bo  entered  up  after  the 

passing  of  the  Act    nor  any  writ  of  execution  or  other  process 

thereon,  shall  affect  any  land  of  whatever  tenure  as  to  a  hl,a  fide 

purchaser  or  mortgagee,  although  execution  or  other  process  shall 

have  issued  thereon,  and  have  been  duly  registered,  unless  such 

execution  or  other  process  shall  be  executed  and  put  in  force 

tered  "  calendar  months  from  the  time  when  it  was  regis- 

By  sect.  2,  "The  registry  hereinbefore  required  of  any  writ  of 
execution  or  other  duo  process  on  any  judgment,  statute  or  reco-- 
nizance,  in  order  to  bind  a  purchaser  or  mortgagee  shall  bo  made 
by  a  memorandum  or  minute  referring  to  the  judgment,  statute  or 
recognizance  already  registered  so  as  to  connect  the  registry  of  the 
writof  execution  or  other  process  therewith;  such  nTomoraudum 
or  minute  to  be  left  with  the  Senior  Master  of  the  Court  of  Common 
Pleas  at_ Westminster,  who  shall  forthwith  enter  the  particulars  n 
L^^?hi°  ^alphabetical  order  by  the  name  of  the  poison  in  whoso 
behalf  the  judgment,  statute  or  recognizance  upon  which  the  writ 
of  execution  or  other  process  issued  was  registered  (y),  and  also  the 
year  and  the  day  of  the  month  when  every  such  meniorandum  d! 
minute  is  left  with  him,  and  such  officer  shall  be  entitled  for  any 
such  registry  to  the  sum  of  five  shillings,  and  aU  persons  shall  bo  at 
liberty  to  search  the  same  book  in  addition  to  all  tho  other  books  in 


(s)   Williams  V.  Smith,  26  L.  J.. 
Ex.  371 ;  2  H.  &  N.  443  ;  28  L.  J. 
Ex.  286 ;  4  H.  &  N.  5.59. 

(0  Ehlers  v.  Kaufman,  49  L.  T. 
806. 

((/)  Tho  Act  for  registering  writs 
of  execution  against  land  issued  ou 
judgments  pntfivfid  up  aft»r  <^he  ''9*h 
July,  1864,  is  27  &  28  V.  o.  112,  s'  3  ; 
poBt,  Vol.  2,  p.  880.    See  Thomas  v. 


Cross,  34  L.  J.,  Ch.  580. 

(.»)  As   to   this   section  applying 

where  the  judgment  debtor  has  ouly 

an  equitable  interest,  see  Wtdlk  v. 

It^'I'}^  •^^'•'  N.  S.  741 ;  10  L.  T., 
^.  o.  (09. 

(,'/)  In  tho   name  of   the  debtor. 


From,  what  Time  Property  hound  by. 

the  same  offlco  on  payment  of  the  sum  of  one  shilling  only :  and  all 
the  provisions  of  this  Act  in  regard  to  writs  of  cxocutiou  or  other 
process,  and  tho  registry  thereof  or  otherwise  relating  thereto,  shall 
extend,  mutatta  mutandts,  to  writs  of  execution  or  other  duo  process 
issuing  on  judgments  of  tho  several  Courts  of  Commons  Pleas 
oi  the  county  palatine  of  Lancaster,  and  of  Pleas  of  tho  county 
to  IrcTand  "     "     ™'  "^"""^  °*  ^^°^°  provisions  are  to  extend 

By  sect.  5,  "In  the  construction  of  tho  previous  provisions  the 
term  judgment  shall  bo  taken  to  include  registered  decrees,  orders 
of  Courts  of  equity  and  bankruptcy,  and  other  orders  havin"  the 
operation  of  a  judgment."  ° 

By  27  &  28  V.  c.  112,  judgments,  &c.  entered  up  after  2nth  July 
1864,  do  not  affect  lands  until  actually  delivered  iu  execution.  See 
this  statute,  post,  Vol,  2,  p.  879. 
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A(;ts  to  extend 
to  judRmeuts 
iu  I'alatiao 
Courts. 


Meaning  of 
"  judjj'ment." 


When  judg- 
ments affect 
lauds. 


17.  Eegutrutton  of  TTri^s.]— As  to  when  it  is  necessary  to  register  17.  Eegistra- 
•writs  of  execution  against  land,  see  23  &  24  V.  c,  38,  ante,  p.  806  •  tion  of  writs, 
and  27  &  28  V.  c.  112,  post,  Vol.  2,  p.  880.  .  1    o"o . 

n.  Delivery  of  Writ  to  he  erecHtoZ.j-When  a  writ  is  directed  to  18.  Delivery 
the  sheritt  it  should,  after  it  has  been  issued,  bo  taken  to  the  of  writ  to  bo 
sheriff  or  deputy-sheriff's  office  (2),  with  instructions  to  give  a  executed. 
waiTant  for  its  execution  to  the  officer,  if  any,  whom  you  wish  to 
execute  it  (a).    In  a  county  palatine,  writs  are  delivered  to  the 
sheriff  in  the  same  way  as  in  other  counties  {h). 


19.  By  whom  executed,  ivhen  directed  to  the  Sheriff— Warrant  and 
Bailiff  appointed  6?/.]— Tho  sheriff  or  other  party  to  whom  a  writ  of 
fl.  fa. ,  or  other  writ  directed  as  this  writ  is  directed,  should  execute  it. 
But  where  a  writ  is  to  be  executed  iu  a  liberty  or  franchise  witliiu 
a  county,  the  writ  is  directed  to  the  sherilf  of  tho  county,  Init 
should,  unless  it  contain  a  jk*;;  omittus  clause  (f),  bo  executed  by  tho 
oniliff  of  the  liberty  to  whom  tho  sherilf  directs  his  mandate  for 
that  purpose  {d).  But  the  sheriff,  and  not  the  baililf,  must  execute 
the  writ  if  there  be  a  clause  of  non  omiitas  in  it  (e) ;  or  if  even, 
without  a  clause  of  7ion  oviitias,  tho  sheriff  execute  the  writ  witliin 
tho  liberty,  tho  execution  will  bo  good,  although  the  .slicriff  may 
thereby  render  himself  liable  to  an  action  at  tho  suit  of  the  lord 


19,  By  whom 
executed,  &c. 
wlieu  directed 
to  the  sheriff, 


(z)  See  ante,  p.  31. 

(a)  Seo  iritmphrc;/  v.  Tratf,  5 
Bligh,  N.  S.  154,  and  cases  cited 
auto,  p.  32,  and  post,  p.  814,  u.  {k), 
as  to  the  solicitor  being  liable  to  tho 
shcritf  for  giving  WTong  directions, 
whereby  goods  of  a  third  party  aro 
seized.  It  is  no  part  of  tho  duty  of 
a  sheriff's  officer  to  receive  writs  for 
execution  from  tho  parties,  aud  a 
clerk  of  the  sheriff's  officer  has  no 
authority  to  receive  a  writ.  Trunin- 
(jer  V.  Keene,  \\.  N.  1882,  lOG. 

(4)  Cf.  C.  L.  r.  Act,  1852,  s.  122 
(repealed). 

(c)  The  non  omittas  clause  is  not 
inserted  in  t'lO  form  of  writ  given  in 


the  Appendix  to  tlie  Rules  of  the 
S  C 

'{<!)  See  5  G.  2,  c.  27,  s.  3.  Seo 
liiimon  v.  LordJcrmyn,  1  Ld.  llaj'm. 
198.  If  the  sheriff,  instead  of  di- 
recting his  mandate  to  a  bailiff  of  a 
liberty,  send  liis  warrant  to  him 
making  him  his  officer  or  bailiff,  the 
bailiff  may  waive  his  franchise,  aud 
act  ujion  tho  wanaut  as  an  ordinary 
sheriff's  officer:  Juvksoii  v.  IliU,  10 
A.  &  E.  41)3,  per  r.ittt>ioii,  J. 

{()  Varrttt  v,  .SiiiKUpnoc,  9  Kast, 
330.  Sec  AtkijiiK  v.  flan;  1  Vent. 
413  :  Siiiiaijiic's  hIm,  5  \Jo. 'J2 ;  Gilb. 
C.  B.  29,  ante,  p.  797. 
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Paet  X, 
The  warrant. 


Contents  of 
warrant. 


Should  not  be 


Execution  (jenerally. 

of  tho  franchiso  {e).    The  eamo  sheriff  who  boffina  tho  execution 

The  sheriff  himself,  when  the  writ  is  directod  to  him  mav  ner 

SSfvZrS  '*'  n'^  ''  T/  ^'  -nder-sheriff,  wTthout'S: 
rant(j/).  but  to  enable  any  other  party  to  do  so,  tLere  must  be  a 
warrant  directed  to  him  from  the  shonff  for  that  purpose  The 
warrant  IS  an  order  from  tho  sheriff  to  his  officer  toSecute  the 

trned"in^rt*r;  ?'  T^'^'^  '^^^  "^'^  ^t  ''^'^  «*  *^°  Court  as  con! 
wi,>?lr>  %  ^*  "^""l*^  '°^°^  ^^""^  t^«  ""-arrant  should  bo  in 
writing  (i)  The  person  to  whom  this  warrant  is  directed  is  n 
general  a  bound  bailiff,  that  is,  a  bailiff  usually  bound  S  sureties 
in  an  obligation  for  the  duo  execution  of  his  offlcoS  But  Ft  mav 
or  Mcitow/rT  f"'V^  nominated  by  tho  exWution  credTo? 
a  bSb-ff  nn!l  «1  f^A  /  ^1^  "^t^  amounts  to  the  nomination  of  such 
S  33  £r  An  %*^«,«^«"ff  ri  ^^'""S  ^^^^1°  f«^  ^^^  '-^cts,  see  ante, 
?•  t*^  W-  ,4,V^'''^*  ''^^^o*'  1*  seems,  be  a  sheriff's  bailiff  r«V 

oirectea  to  tho  officer  who  is  to  execute  the  writ  (n)  •  but  if  xooJl 
that  It  may  bo  directed  to  the  chief  bailiff  of  l^^libertvandS 
deputies,  as  there  may  be  known  deputies  within  the  franchit 
and  the  sheriff  may  make  them  his  bailiffs  without  further  describ 
ing  them  (?)  A  varianco  between  the  writ  and  warrant  will  not  i 
seems,  affect  the  validity  of  the  execution  of  the  writ  rVr    Where 

a?reT''t'|Pand  7  "  T^"''^.^  ^.^'^^  ''^''^'^  the  ieV^ndS  o 
^!!  A  ,'  S^"^  *"""  '"^'^'•«.  It  was  held,  that  the  warrant 
^•'i  fi?*^.?:"^  *^^  ^™^*  ^°gal.  tlie  defendant  not  having  bepn 
misled  by  the  warrant  (s).  Tho  warrant  need  not  specify  the^Court 
out  of  wtich  the  writ  issued  (0-  Where  an  instrum^enTn  the  form 
fln.Ci"^°  warrant  was  dii-ected  by  the  sheriff  to  the  bailiff  of™ 
^^^J^h  ^^f^T-^i^ff  liim  as  "mv  bailiff',"  and  requiring  the  arrest 

manda^etV''  Ui&"Jt'''^\^^^^'^\  ''  ^^'  ^^1^  noSto  be t 
manaate(«t).    If  the  warrant  be  directed  to  A.  B..  and  after  it  is 


(e)  Glib.  C.  B.  27 :  Piggott  v. 
mikes,  3  B.  &  Aid.  502  :Bell  v. 
Jacobs,  1  M.  &  P.  309 ;  4  Bine.  523  • 
Sparks  V.  Spink,  7  Taunt.  311. 

(/)  Cierk  V.  Withers,  1  Salk.  322. 

ig\  Dalton,  103. 

(h)  See  the  fonns,  Chit.  Forms. 

0)  Hamon  v.  Lord  Jermyn,  1  Ld. 
Raym.  189. 

(-4)  1  Bl.  Com.  346.    See  Morris  v. 
Parkinson,  1  C.  M.  &  B.  163. 

(0  Hamilton  v.  Dahiel,  2  W.  BI 
952 :  Porter  v.  Viner,  1  Chit.  Eep. 
613,  n.  See  Foster  v.  Blakelock,b 
B.  &  C.  331.  ' 

(w)  And  Bee  Alderson  V.Davenport, 
ID.  &L.  966.  ^     ' 

(«)  Cuckson  V.  Winter,  2  M.  &  E. 
313. 

(o)  Jackson  v.  Mill,  10  A.  &E.  484 
pevPatteson,  J.  And  see  Cuckson 
V.  Wtnter,  2  M.  &  R.  316 :  Plafr/,  v 
Arvlur,  Cowp.  65. 


J  (P)  See  Eomin  v.  Barrow,  6  T.  R. 

M)  Jackson  y.  Hill,  10  A.  &  E 
486,  per  Littledale,  J. 

(>•■)  Itosc  V.  Tomlinson,  3  Dowl.  49  ■ 
Astleg  V.  Goodjcr,  2  Dowl.  619! 
bheriff  having  a  good  writ  makes  an 
lU  warrant,  yet  he  may  justify  under 
the  writ;  but,  semble,  the  bailiff 
cannot.    P.  v.  Pou-ler,  I  Ld.  Raym. 

^^(.')   Williams  V.  ZeK,'««,  1  Chit.  Rep. 

0  ^P^  :^'*i''r'^  jS'""fj'-'>''  2  Dowl.  619; 
2  C.  &  M.  682 ;  4  Tyr.  414.  The 
warrant  on  a  writ  of  mesne  process 
must,  it  seems,  have  stated  the  day 
and  year  of  the  issuing  of  the  procohs 
upon  which  it  was  founded,  as  set 
down  on  the  process  itself.  6  G  1 
c.  21,  8.  54.  ' 


477, 


(u)  Jffrkmn  Y.  mil,  10  A.  &  E. 


r.  Barrow,  6  T.  R. 


ewis,  1  Chit.  Kep. 
!)■«•,  2  Dowl.  619; 


By  whom  Executed. 

issued  A.  B  inserts  the  name  of  C.  D  (r)  or  if  th.  v     .• 
other  part  of  it  be  loft  blank  nmi  "«if  i  .    ®  luroction  or  any 

the  warrant  will  bo  voiT  and  anv  ml'T  i^°'  '^  ''  issued  (y{ 
The  sheriff  xnust  not  „:ako  oS^S\vS  uth  T'^  \i'''^- 
in  his  actual  possession.  If  ho  docs  nn  1  tiL  -1  ,^"  ^'"'  ^^o  writ 
wUl  bo  subject  to  an  action  f^l   and  tl?„  Y-"*  ^°  executed,  he 

The  wan-ant  should  be  dSv4edtfthoXr;'^^"  ^'"^  ^'°  ^^^'-^"J- 
It  may  be  delivered  to  him  ou  a  Sundav  S  TT '^ ""^  'I  '^  •^^^'^'^^^'l- 
executing  the  writ  before  tho  warinn  Y.  P?-''^  "«*  J^^^ified  in 
Where  plaintiff's  solicitor  obtL^r^  lb?  wif?  *",  ^^^''> 
London  a  warrant,  which  ho  sent  fnnn.fr  ''.'^''"'^ «  deputy  in 
the  post,  but  did  not  pay  the  pX^e  Z  tZW''  ^t  ^■"'"^^'■>'  ^ 
sequence  refused  to  take  in  tlL  letter'  1  tn.  .f^'"''  ^^>"fe'  ^^  «="»- 
letter  Office,  the  Court  held  that  tbn«^l-«"i'?'^  ^°  ^^^  ^'^'»'l- 
upon  to  retiA-n  the  writ  (c)  °  '''°"^  '^°^'i  ^ot  bo  called 

is  no^^te^sirhltlr  thSut  1^'  f'f  <^  '^^  -"^'0-  It 
directed  should  be  The l^ilt  whofc Sal  v  r^°"\  ^ho  wa^rrint  is 
even  be  within  sight  when  it  is^xornS  I  f  ^'^"tes  the  writ,  or 
initsexecutionj  helnLt  go  upozx^u^^^^^^^^  '^^  «^'^'".V 

home  and  send  a  third  person  to  eScite  U  £  ""'  "'  '^"^'  "^^ 

A  notice  of  motion  or  summons  to  di  sob -nCn  ^  ^    i    ■ 
arrested  should  be  directed  to  the  JllSXt  tWe  'Stir/l 

-ih'^S'aXoi  2t  striK'^titirn  \^"^^'^'  ^-1 
to  him  within  aVonableSo*aVe"re*?ot^^^^^^^ 
and  if  he  omit  doing  so  an  action  mav  bo  mo;,,f;  •     i       ■  ^•''Gcution, 
by  a,  party  ,„i„/„..  tt,  S,B  taoXKSSta 
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altered  after 
it  is  issued. 

Not  to  bo 
mado  before 
tlio  sheriff  has 
received  writ. 
Should  bo 
deli\ered  to 
officer  Darned. 


Party  named 
in  warrant 
should  exe- 
cute the  writ. 


Euln  to  dis- 
charge party 
improperly 
arrested. 

20.  When, 
where,  and 
how  executed. 


(.;;)  Housin  v.  Barrow,  6  T.  E.  122 
See  Pearson  v.  Yeicens,  5  Bing.  N  c" 
f-^r'  l^-S^  h  f^^  -.Itobinson  V.  Teivens, 
6  M,  &  W.  149 ;  7  Dowl.  377:  CoUinl 
V.  xewens,  2  P.  &  D.  439. 

{y)  Burslem  v.  Fern,  2  Wils  47  • 
E.  V.  Hood,  1  Mood.  C.  C.  281. 

h)  Formerly,  under  stat.  6*  G.  I 
"i  hl^'  ^^'  'i^'^as  liable  to  a  penalty 
of  lOA;  but  this  statute  ia  renealed 

1654,  s.  2,  ante,  p.  32.    See  Sail  v. 
Roche,  8  T.  R.  187. 

(«)  Samuel  v.  Buller,  1  Ex.  439  ■ 
17  L.  J.,  Ex.  54.  ' 

(A)  4  Bac.  Abr.  452 :  Green  v 
Jones,  1  Saund.  295,  n.  5 :  Hall  v 
Roche,  8  T.  R.  187:  Astley  v.  Goodicr 
2  Dowl.  619:  Collins  v.  Yeivcns,  IQ 
Ad.  &E.  570;  2P.  &D.  439. 

(<;)  Hart  v.  Weatherly,  4  Dowl. 
171. 

W)  As  to  one  of  several  parties,  to 
whom  a  warrant  is  directed,  exe- 
cutmg  it,  see  Lee  v.  Vesscu,  1  H.  & 
N.  90;25L.  J.,  Ex.  211 :  Boyd  Z 
Biirand,  2  Taunt.  161 ;  2  M.  &  R 
316  a ;  Co.  Lit.  181  b. 


(e)  Blatch  V.  Archer,  Cowp    65 
Ex  26'^.  ff'  ^-  {^"'''  26  £  J  ; 

725 ;  2  M.  &  Sc.  634 ;  9  Bing.  566  • 

*1- .«  So.  634.  As  to  the  sheriff's 
liabihty,  when  the  follower  of  the 
baihff  executes  the  writ  in  his  ab- 
tT\r^^ 2'r'.>^  V.  CotterellSl. 
anfe;p''i5''^-"'-'«-^-^3'-*-'l 
265"^^  "^^'^''**  ^*  ■^""'  26  !<  J.,  Ex. 

(.</)  ^ennkv.  Whetham,  L.  R.,  9 
Q-  B.  345 ;  43  L.  J.,  Q.  B  V^d  ■  Pnm 
?%  Temps  (D) :  MoTclandt  zS," 
1  Stark.  388:  Carlile  v.  iVK^,;,    -^ 

V   P„y«to.,  1  G   &  D.  381 ;  1  Q.  B. 

J/  >  ^''"'.7'  ^-  •^'"'"'•''  5  Dowl.  2S1 : 
Slade  V.  //w..%.  13  M.  &  W.  757: 
Bitohcr  v.Rtnff,  5  Q.  B.  758:  Hooper 
V.  lane,  10  Q.  B.  546,  where  defen- 
dant  was  arrested  on  a  void  writ  at 
Ihu  suit  01  another  person,  and  was 
on  that  account  discharged.  See 
S.  C.  in  error,  2  H.  L.  443. 
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When  exe- 
cuted. 


Death  after 
issuing  of 
writ. 


Execution  generally. 

in  the  caso  of  a  fl.  fa,  actual  damago  arising  from  the  negjlect  must 
bo  proved  (A).  lu  tho  caso  of  a  ca.  sa.  it  ajjpears  such  action  would 
lie  without  any  proof  of  actual  damage  (/).  The  sheriff  is  also 
liable  to  attachmotit  if  ho  omit  to  execute  the  writ  (j).  Tho  sheriff 
is  bound  to  sell  the  goods  taken  under  a  fi.  fa,  within  a  reasonable 
time,  and  before  the  issuing  or  return  of  a  venditioni  exponas  (/;). 
If  the  sheriff  has  several  writs  in  his  hands  against  the  same  person, 
he  is  bound  to  execute  them  all,  giving  priority  to  each  in  tho  order 
in  which  thej'  came  into  his  hands  (/).  13ut  though  the  sheriff  has 
a  reasonable  time  for  executing  tho  writ,  that  docs  not  excuse  him 
in  refusing  to  execute  it  when  he  has  tho  opportunity,  if  required 
to  do  so,  and  nothing  occurs  to  prevent  hun;  and  therefore,  for 
such  a  refusal,  an  action  may  also  be  supported  against  him  [m). 

Tho  writ  when  directed  as  above  may  be  executed  at  any  time 
before  it  is  returnable,  and  while  it  is  in  force  {n).  As  to  when 
a  writ  is  returnable,  see  ante,  p.  800.  And  as  to  how  long  a  writ 
remains  in  force,  see  ante,  p.  803.  If  tho  writ  be  made  returnable 
on  a  particular  day,  it  may  be  executed  at  any  time  of  such 
day  (o).  It  may  bo  executed  either  by  day  or  night  (^>),  and  on 
any  day  except  Sunday  ((/).  If  a  bailiff  execute  a  -WTit  before  it 
comes  to  the  sheriff's  hands,  or  before  tho  warrant  is  made  on  it, 
tho  bailiff  is  a  trespasser  (r). 

If  tho  defendant  die  after  a^.  fa,  is  sued  out,  the  writ  may,  it 
seems,  notwithstanding,  be  executed  on  hia  goods  in  the  hands  of 
tho  executor,  &c.  (s).     So,  if  tho  plaintiff  die  after  execution  sued 


(//)  Hohson  V.  TheUiison,  L.  R.,  2 
Q.  B.  G42,  617,  Col ;  36  L.  J.,  Q.  B. 
302;  16L.T.,N.S.837:  cp.Deiiimv. 
ll'lutham,  supra.  See Baus  v.  Wing- 
Jield,  4  Q.  B.  680,  n.,  contra.  As  to 
its  being  necessary  that  tho  plaintiff 
should  sustain  actual  damage,  iu 
order  to  enable  him  to  sustain  an 
action  against  tho  sheriff  for  an 
omission  to  execute  mesne  process, 
seo  Williams  v.  Mo.tti/n,  7  Dowl.  38  : 
Hdiidil/  V.  ir/uhl,',  10  Ad.  &  El.  728. 

(/)  C/iflon  V.  Hooper,  6  Q.  B.  468. 
SiioJfolinoH  v.  T/icl/iinon,  supra,  where 
this  is  shown  to  bo  an  exception  to 
tho  generiil  rule. 

0)  Ilaney  v.  Uancy,  26  Ch.  D. 
644.    See  post,  p.  812. 

(k)  Jacobs  V.  Humphrey,  2  C.  & 
M.  413 :  Bales  v.  Wiiiqfeld,  2  N.  & 
M.  831:  Aircton  v.  Jjavis,  9  Bing. 
740;  3  M.  &  Sc.  138:  Do/cer  y.Hasler, 
2  Bing.  479  ;  10  Moore,  210. 

(I)  Dennis  v.  H7iet/iam,  sn-pra,. 

Im)  Mason  V.  I'ai/ntcr,  1  Q.  B.  974; 
1  Gale  &  D.  381,  per  Denman,  C.  J. 

(«)  Simpson  V.  Heath,  5  M.  &  W, 
631;  7  Dowl.  832:  Thomas  v.  Harris, 
1  Dowl.,  N.  S.  798 :  Grecnshichls  v. 
Harris,  9  M.  &  W.  775 ;  2  Dowl., 
N.  S.  272.  A  ff.fa.  is  in  forco  until 
it  is  completely  executed.  Jordan  v. 
Jiinekes,  13  Q.  B.  767  ;  7  D.  &  L.  30 ; 


18L.  J.,  Q.  B.  277. 

(o)  Maud  V.  Barnard,  2  Burr.  812 : 
Toune  v.  Cromhr,  2  C.  &  P.  355. 
See  2  Sauud.  101  i :  Dyke  v.  Blakstoiic, 
2  Ld.  Kaym.  1449. 

(p)  2  Ord.  436.  See  Macl-alkifs 
case,  9  Co.  66  :  Anon.,  2  Chit.  357. 

{q)  29  C.  2,  0.  7,  s.  6.  And  see 
Atkinson  v.  Jameson,  5  T.  It.  25: 
Tiii/lor  V.  I'hillips,  3  East,  165:  Zorv 
riilye  v.  I'laistoii;  2  H.  Bl.  29  :  I'lr- 
cii-al  V.  Stamp,  9  Ex.  167 ;  23  L.  J,, 
Ex.  26 :  E.r  p.  Ilr/r/inton,  23  L.  J., 
M.  C.  41.  But  bail  may  take  tliuir 
principal  on  that  day  {Anon.,  6  Jiid, 
231) ;  or  after  a  negligent  escape  '  lO- 
fendant  may  be  retaken  ou  it.  l'a,hf 
v.  Moore,  2  Salk.  626 ;  2  Ld.  Eiiyni. 
1028.  And  see  Feathcrstonehaxy'li  v. 
Atkinson,  Barnes,  373 :  Atkinson  v. 
Jameson,  supra:  ^?/ow.,  Willcs,  159, 
460.  As  to  arresting  a  party  ou 
criminal  process  on  a  Sunday  iiy 
contrivance  for  the  i)uii)ose  of  detaiu- 
iug  him  in  custody  on  another  day 
ou  civil  process,  seo  Ch.  CXXVII. 

(>•)  Greene  v.  Jones,  1  Sauud,  299, 
n.  5  :  Astley  v.  Goodjer,  2  Dowl.  019 : 
Hall  V.  Muchc,  8  T.  K.  188 ;  autc, 
p.809,n.(.-). 

(v)  3  Wils.  399;  Comb.  33:  Wi'lar 
V.  Harris,  2  Ld.  Kaym.  808;  12  Moil. 
130,  241 :    Rankin  v.  Harwood,  10 
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iute  a  vrc'it  before  it 
rrant  is  made  on  it, 

Dut,  the  wi'it  may,  it 
oods  in  tho  hands  of 
after  execution  sued 
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After  couutcr- 
uiuud. 


Whent  where,  and  how  Executed, 

out,  the  writ  may,  notwithstanding,  bo  executed,  and  his  executor, 
ice.  shall  have  the  money  {t) ;  or,  if  there  bo  no  cxccuhn-,  and 
administration  be  not  as  yet  granted,  tho  money  shall  be  brought 
into  Court,  and  there  deposited  until  some  purson  appear  to  claim 
it  as  representative  of  tho  deceased  ('/). 

As  to  executing  an  execution  after  tho  bankruptcy  of  tho  party 
against  whom  it  is  issued,  see  IW.  12,  fVi.  C//. 

Tho  shcriif  should  not  execute  tho  writ  after  it  has  been  counter- 
manded {x),  otherwiso  ho  will  bo  liable  in  trespass  [ij).  Tho  solici- 
tor in  tho  action  for  tho  judgment  creditor  may  couiiteruuind  tho 
oxccutionof  a  Ji.  fa.  (2).  A  solicitor  lias  no  right,  in  respect  of  his 
lien  on  a  judgment,  to  cause  a  defendant  to  bo  arrested  on  a  cu.  sa. 
after  tho  plaintiif  has  directed  the  sheritf  not  to  execute  tho  writ 
even  though  tho  plaintilf  and  dofendantcoUudo  together  to  defraud 
him  of  his  liijn  ;  but  tho  remedy  is  to  apply  for  relief  to  tho  equit- 
able jurisdiction  of  tho  Court  («), 

Tho  writ  may  bo  executed  at  any  place  within  tho  county,  city, 
&c.  to  tho  sheriff  of  which  tho  writ  is  directe  >.  but  not  out  of  it' 
or  tho  execution  will  be  irregular  {b).  It  cannot  be  executed  in  tho 
Queen's  presence,  nor  in  tho  liueen's  ( 'ourts  of  Justice  whilst  tlio 
Uueen's  justices  aro  there  sitting,  nor  within  tho  vergo  of  her  royal 
palace  (c)  (that  is,  as  to  the  palaco  of  Westuanster,  from  Charing 
Cross  to  Westminster  Hall,  28  //.  8,  r.  12),  unless  by  the  loavo  of 
tho  Board  of  Green  Cloth  (ri) ;  nor  in  tho  Tower  («),  except,  perhaps,  in  Tower, 
by  leavo  of  the  governor.    13ut  this  privilege  does  not  extend  to 


Where  exe- 
cuted. 

lu  Queen's 
presence,  &c. 


B.  277. 

T.Barnard,  2  Burr.  812: 
■owdcr,  2  C.  &  P.  355. 
IQliiDi/fcev.Ji/ahtvw, 
1-149. 

.  436.  See  Machilhifs 
i :  Anon.,  2  Chit.  357! 
2,  c.  7,  8.  C.  And  see 
Jameson,  5  T.  K.  25: 
'Hips,  3  East,  155:  Lon- 
stow,  2H.  Bl.  29:  i;r- 
ju,  9  Ex.  167;  23  L.  J., 
p.  Ff/f/inton,  23  L.  J., 
(ut  bail  may  take  tlieir 
ihat  day  {Anon.,  0  Sl'id. 
r  a  negligent  escape  ■  lO- 
be  retaken  on  it.  J'a,-/.(r 
5alk.  026;  2  Ld.  Eayin. 
iee  FcalJicrstonchaiKjIi  v. 
irnes,  373 :  Atkinson  v. 
ira:  Anon.,  Willcs,  459, 

arresting  a  party  on 
cess  on  a  Sunday  by 
or  tho  pui-pose  of  detain- 
iustody  on  another  day 
iss,  see  Ch.  CXXVII. 

V.  Jones,  1  Sauud.  299, 
V.  (?oo^f/'tr,  2Dowl,  019: 
he,  8  T.  B.  188;  aute, 

399;  Comb.  33:  Wifher 


Jar.  794;  Wrightv.  Mills,  4  H.  &  N. 
488;  28L.  J.,  Ex.  223. 

(0  Clevo  V.  ]'irc,  Cro.  Car.  459: 
Harrison  v.  ISowdcn,  1  Sid.  29 :  Clerk 
V.  Withers,  2  Ld.  Kavm.  1073;  1 
Salk.  322;  6  Mod.  2il0 :  I'Jlis  v. 
UriJIifh,  16  M.  &  W.  106 ;  16  L.  J., 
Ex.  60,  where  plaintiff  died  after  ea. 
sa.  issued.  Todd  v.  //  'rio/it,  16  L.  J., 
Q.  B.  311. 

(h)  Clerk  \.  Withers,  supra;  2Bac. 
Abr.  Execution  (L.).  Andsec2>«»s- 
ford  V.  Gouldsniith,  8  Moore,  145 : 
Fothergill  v.  If'alton,  4  Biug.  711 ;  1 
M.  &  V.  743.  See  Turner  v.  I'ldiitan, 
2  Ex.  508:  Marsh  v.  ll'oolci/,  1  D.  & 
L.  84  ;  6  So.  N.  K.  655 :  JSerri/  v. 
Iririn,  8  C.  B.  532 :  Etvart  v.  Jones, 
14  M.  &  W.  774. 

(.(■)  Htmt  V.  Hooper,  1  D.  &  L. 
626  ;  12  M.  &  W.  064  ;  13  L.  J.,  Ex. 
183 :  Barker  v.  St.  Quintin,  1  D.  & 
L.  542 ;  12  M.  &  W.  441 :  National 
Ass.  Co.  V.  Best,  4  H.  &  N.  605  ;  27 
L.  J.,  Ex.  19:  llotvard  v.  Cuulij,  2 
D.  &  L.  115.  QuaM'o  whether  notice 
to  tlie  sheriff's  oflicer  not  to  execute 
tho  writ  is  notice  to  tho  sheriff,  8.  G. : 
and  see  I'titcher  v.  Hinder,  3  H.  & 
N.  757 ;  28  L.  J.,  Ex.  28.  As  to  the 
aliciili  selling  iur  his  pouuduge  ul'tcr 
notice  from  plaintiff  to  withdraw, 
cee  post,  p.  827.  See  tSempk  v.  Keene, 


3H.  &N.  753;  28  L.  J.,  Ex.  151. 
(.'/)  Barker  v.  St.  Qaiiitui,  supra. 
{:)  Levi  V.  Abbott,  4  Ex.  5b8;  7 

D.  i:L.  185;  19  L.  J.,  Ex.  02  :  Fatchcr 
V.  lluider,  28  L.  J.,  Ex.  2H  :  Withers 
V.  Farkir,  28  L.  J.,  Ex.  292;  4  H.  & 
N.  524  :  J,om/rove  v.  ll'hite,  L.  R., 
6C.  r.  410;  40L.  J.,  C.  P.  253. 

(a)  Jlarkir  v.  W.  Quintin,  supra. 

(/')  Oreenshieldv.  Fritchurd,  8  M. 
&W.  148:  Hammond  Y.  Taylor,  3  B. 
i:  Aid.  408.  And  see  Chase  v.  Joyce, 
4  M.  &  Sel.  414.  To  set  aside  an 
arrest  in  a  wrong  county,  the  aih- 
davit  must,  it  seems,  state  or  show 
that  tlie  arrest  did  not  take  place  ou 
the  borders  of  the  proper  county, 
and  that  tlicro  is  no  dispute  as  to 
the  boundaries.  Webber  v.  Manning, 
1  Dowl.  24 :  Storer  v.  Bai/son,  4 1).  is 

E.  739:  JJogd  v.  Smith,  IDowl.  372. 
((■)  3  Bl.  Com.  289. 

((0  A.  V.  6YuM4',3T.  R.  735.  And 
see  Winter  v.  Miles,  1  Camp.  475; 
10  East,  579.  The  Court  of  Common 
I'leas,  however,  refused  to  discharge 
a  defendant  arrested  upon  a  capias 
witliiu  the  verge  without  suclx  leave. 
Sparks  v.  Spink,  "  Taunt.  311. 

(e)  See  Batson  v.  M'Bean,  2  Chit. 
Kep.  51  :  Bell  v.  Jacobs,  1  M.  &  P. 
309. 
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i!xecttti(/tt  ytncnilly, 

Hampton  Court  Palace,  which  is  not  now  a  royal  ro9i(lenco(/). 
Thoro  is  no  objection  to  arresting  dot'ondant  in  the  gaol  of  the 
county,  &e.,  if  ho  bo  there  merely  for  his  own  purposes,  and  not  a 
prisoner  {(j).  As  to  tho  execution  of  writs  in  districts  and  places 
parcel  of  one  county,  but  wholly  situate  in  and  surrounded  by 
another,  see  ante,  p.  798.  Writs  are  now  executed  in  counties  pala- 
tine in  the  same  way  as  in  other  counties,  cf.  Com.  Law  I'roc.  Act 
18J2,  a.  122  {repealed). 

Tho  manner  in  which  tho  several  writs  of  execution  must  bo 
executed  will  bo  mentioned  hereafter,  while  treating  of  each  parti- 
cular writ.  Tho  sheriff  may  enter  the  house  of  the  defendant  when 
the  outir  door  is  open,  or  through  any  other  opening,  to  seize  liis 
person  or  goods;  and  this  though  neither  ho  nor  his  goods  bo 
therein,  if  there  is  reasonable  ground  for  suspecting  that  ho  or  they 
are  there  {h).  And  tho  sheriff  may  enter  the  house  of  a  third  per- 
son to  execute  a  cu.  su.  or  fi.  fa.,  if  tho  defendant  or  his  goods  bo 
actually  therein  ((),  but  not  otherwise  (/>;).  On  a  Ji.  fa.  against  tho 
goods  of  an  intestate  in  tho  hands  of  tho  administratrix  and  her 
husband,  the  sheriff  may  outer  tho  house  of  tho  husband  to  search 
for  tho  ^oods  of  tho  intestate,  though  none  bo  found  therein  (/). 
The  sheriff  must  not  remain  on  the  premises  longer  than  is  reason- 
ably necessary  for  the  removal  of  tho  defendant  or  his  goods, 
unless  with  t'io  licence  of  the  defendant  or  other  tho  occupier  of  the 
premises,  otherwise  he  will  be  a  trespasser  (m). 

The  sheriff  cannot  break  open  any  outer  door  or  window  (n),  of 
the  party's  dwelling-houso  in  order  to  execute  a  writ  of  exe- 
cution («)  :  except  in  the  case  of  a  writ  of  attachment  issued 
against  a  party  for  contempt  of  Court  (o),  and  except  in  the  case  of 
a  writ  of  habere  facias  jwssessionem,  in  which  case  ho  may,  if  neces- 
sary, break  open  the  door,  if  he  be  denied  entrance  by  tho  tenant  ip). 
If  any  person  bo  present  who  can  open  the  door  it  should  not  bo 
broken  open  without  a  previous  demand  and  refusal  of  admission  (</). 
It  seems  that  the  sheriff  may  open  an  outer  door  if  it  be  only 
latched  (r),  and  that  goods  may  bo  taken  through  the  window  of  a 
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(/)  Att.-Gen.  v.  Bakin,  L.  E.,  2 
Ex.  290  ;  36  L.  J.,  Ex.  157  ;  L.  R.,  3 
Ex.  288 ;  37  L.  J.,  Ex.  150 ;  L.  R.,  4 
H.  L.  338;  39  L.  J.,  Ex.  113.  As  to 
Holyrood  Palace,  see  Earl  of  Strath- 
more  V.  Laing,  2  Wils.  &  Sha  ;v,  Scotch 
App.  6. 

(g)  Lovitt  V.  Eill,  4  Dowl.  579. 

Qi)  Semayiie's  case,  6  Co.  92;  1 
Sm.  L.  C.  7th  ed.  105. 

(i)  Id. 

(A)  Morrish  v.  Murray,  13  M.  & 
W.  52 ;  2  D.  &  L.  199 :  Johnson  v. 
Leigh,  1  Marsh.  565 ;  Com.  Dig. 
"Execution"  (C),  5. 

(J.)  Cooke  V.  Birt,  6  Taunt.  765 ;  1 
Marsh.  333. 

(w)  Post,  p.  838:  Tlayfair  v. 
Mmgrove,  14  M.  &  W.  239;  3  D.  & 
L.  73;  15  L.  .J,.  Ex.  26:  Aih  y. 
Bawnay,  8  Ex.  237;  22  L.  J.,  Ex. 
59. 


(«)  5  Co.  91 ;  1  Sm.  L.  C.  10.) : 
Semayne  v.  Grcsham,  Mooro,  6GS; 
Yelv.  28;  Cro.  El.  908;  2  Bac.  Abr 
"Execution"  (N) :  Bitke  of  Jlruns- 
wick  V.  Slowman,  8  C.  B.  317-  18 
L.  J.,  C.  P.  299 :  Percival  v.  Stamn, 
9Ex.  167;  23L.  J.,  Ex.  25. 

(o)  Harvey  v.  Harvey,  26  Ch.  D. 
644;  51L.  T.  508;  33  W.  R.  76. 

{p)  Semai/ne's  case,  5  Co.  91  •  1 
Sm.  L.  C.  7th  ed.  105. 

(.?)  White  V.  TFiltshire,  Palm.  51. 
See  Entcliffe  v.  Burton,  3  B.  &  P. 

JtilOm 

(r)  Ryan  v.  Shilcock,  7  Ex.  72;  21 
L.  J.,  Ex.  55.  In  this  case  it  was 
held  that  a  landlord,  in  order  to  dis- 
train, may  open  the  outer  door  in 
the  ordinary  way  in  which  other 
persons  using  tho  building  are  accus- 
tomed to  open  it. 


When,  where,  and  how  Executed. 


813 


nn.   V    ?°''('')-     ^I'fV'»g  got  poaceablo  entrance,  ho  may  in  all    Cn  LXXIV 

cases  break  opon  any  inner  3oor,  cupboards,  trnnk,&c    if  tores  - 

Bary  (<).     When  the  execution  is  at  the  suit  of  tlio  Quoon    0  oven 

in  the  case  of  a  caputs  utlayat,un[,:),  tlie  sheriff  maj  b-eak  Za 

the   outer  door  of  the  defendant's  dwelling-house,  havhK-  Tst 

signified  the  cause  of  his  coming  and  desired  admission  (/°   Tho 

above  rule  extends  only  to  tho  party's  dwelling-house ;  therefore 

the  sheriff  may,  if  necessary,  break  open  the  outer  door  of  a  barn 

or  out-house,  not  connected  or  within  the  same  curtilai^o  with  tho 

dwelling-house,  without  a  previous  demand  an.l  refusal  of  admi^! 

8ion(2).     Also,  after  such  demand  and  refusal,  tho  sheriff  may 

break  open  the  outer  door  of  a  dwelling-house  belonging  to  a  tS 

person,  if  detondant  has,  upon  a  pursuit,  taken  reluj^)  there    or 

Lis  goods  bo  brought  there  to  prevent  tho  execution  (,0-     Ur     f 

defendant,  after  being  arrested  on  a  a,pi„,,  escape  into  either  his 

own  or  another  sdwoUmg-house,  tho  officer  will  be  justified,  on 

fresh  pursuit,  in  breaking  the  outer  door  to  retake  him  ib\    Also 

!:>:/•«''  a  peaceable  entrance  of  the  party's  dwelling-house,  the 

sheriff  or  his  officer  bo  locked  in,  ho  may  justify  breakuig  open  tho 

outer  door  in  order  to  get  out ;  and  the  Court  will  probably  grant 

an  attachment  against  the  defendant  (c).     So,  if  the  olHcer  seizes 

under  a  Ji.  Ja.    and  is  unable  to  carry  away  tho  goods  without 

opening  the  outer  door,  if  neither  defendant  nor  any  one  on  his 

behalf  bo  present  whom  the  officer  could  ask  to  open  it,  ho  is 

justified  in  breaking  it  open  in  order  to  carry  away  tho  goods  (d) 

bo,  It  seems,  if  an  officer,  being  in  a  house  for  the  purpose  of 

executing  a  wnt  of  execution,  be  forcibly  turned  out  of  it   he 

may    if  necessary,  break  open  an  outer  door  to  get  in  again  (e). 

it  the  sheriff  break  open  an  outer  door  when  he  is  not  justified  in 

doing  so,  this  does  not,  it  seems,  vitiate  the  execution,  but  merely 

renders  him  liable  to  an  action  of  trespass  (/).    The  Court  or  a 

Judge,  however,  will  in  general  discharge  the  party  out  of  custody 

when  arrested,  or  restore  the  goodg  when  taken  by  such  means 

In  executing  the  writ,  a  sworn  and  known  officer,  be  he  sheriff,  Showine 
under-sheriff,  bailiff,  or  sergeant,  need  not  show  his  warrant  or  warrant, 
wnt,  although  demanded;    but  a  special  bailiff  must  show  his 
warrant  if  the  party  demands  it,  otherwise  the  latter  need  not  obey 
it(sr).    And  the  known  officer,  upon  the  execution  of  the  writ 


(«)  1  RoU.  Abr.  617,  pi.  7.  See 
Sandon  v.  Jervia,  27  L.  J.,  Q.  B. 
279;  28  L.  J.,  Ex.  156. 

(0  M.  V.  Bird,  2  Show.  87:  Lee  v. 
Gamel,  Cowp.  1:  EiUchinson  v. 
Birch,  4  Taunt.  619. 

(«)  6  Co.  91  b. 

Ix)  R.  V.  Bird,  2  Show.  87. 

{y)  5  Co.  91 :  Sir  Thomas  Kemp 
and  Windsors  case,  4  Leon.  41 : 
Semayne  v.  Gresham,  Cro.  El.  909. 

(z)  Teuton  V.  Browne,  1  Sid.  186. 

(a)  Semayiie's  case,  5  Co.  93  a: 
Benton  v.  Browne,  1  Sid.  186 ;  Foster, 
319.  See  Johnson  y.  Leigh,  supra, 
n.  (Jc). 

(A)  Lofft.  390 :  Anon.,  P  Mod.  105. 
See  Lloyd  v.  Sandilandi,         int.  260. 


(c)  White  V.  Wiltshire,  Palm.  52  ; 
Cro.  Jac.  555  ;  2  Roll.  Rep.  132. 

(rf)  Fiigh  V.  Griffiths,  3  N.  &  P. 
187. 

(e)  Aga  Kurboolie  Mahomed  v. 
The  Queen,  4  Moore,  P.  C.  239. 

(/)  5  Co.  93  a.  But  see  2  Bac.  Abr. 
"  Execution  "  (N) :  Luke  of  Bruns- 
wick V.  Slowman,  8  C.  B.  317-  18 
L.  J.,  C.  P.  299:  Fercival  v.  Stamp, 
9  Ex.  167 ;  23  L.  J.,  Ex.  25. 

iff)  Mackallfs  case,  9  Co.  66;  Bac. 
Abr.  "Sheriff*'  (N).  But  see  Hall 
v.^  Bochc,  8  T.  R.  188,  ^vliere  Lord 
Keuycn  Cipj-usscd  a  strong  opiiiion 
that  the  warrant  ought  to  be  pro- 
duced, at  least  where  demanded. 
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Part  X. 


ros30  comi- 
tatus. 

Should  1)0 
excciitt'd  on 
tho  rii^lit 
party. 


Execution  generally, 

ought  to  (loclaro  tho  contents  of  his  warrant,  at  whoso  suit  ho 
-  oxociitoH  It,  out  of  wliiit  Court,  and  wliou  roturnablo,  to  the  end  that 
tho  dofouihint  may  2)ay  tho  nionoy  {h). 

Tho  shoriff  must,  by  tho  Statuto  of  WoMtminstcr,  ruiso  tho  posse 
camitittiis,  if  it  bo  necessary,  in  order  to  execute  a  writ  of  exe- 
cution [i], 

Caro  HhouUl  bo  taken  that  tho  writ  bo  executed  against  tho  riglit 
party ;  if  oxccutod  against  a  stranger,  tho  sherilt'  will  bo  liablu  to 
an  action  of  trespass.     If  father  and  son  liavo  the  same  name  of 
baptism  and  surname,  and  a  writ  of  y;. /r/.  issue  against  tho  son, 
without  tho  addition  of  "tho  younger,"  ;)r/mr/  I'udc  tho  father  is 
intended ;  but  this  is  only  a  priind  fuck  intendment ;  and  if  tho 
Bherift'  take  tho  lather's  goods  under  tho  writ,  and  to  an  action  of 
trespass  by  tho  father  i)lead  that  tho/.  fa.  was  issued  against  him, 
tho  prima  J'wit  intendment  may  bo  rebutted  by  i)rooi'  that  tho  writ 
issued  against  tho  son  (/.•).     If  a  shorilf  s  ollicer,  without  any  diive- 
tion  from  tho  execution  creditor,  or  any  intorferenco  by  him,  in 
executing  \.\,fi,  fa.  seizes  a  stranger's  goods,  who  makes  a  claim,  anu 
tho  ollicer  takes  out  an  interpleader  summons,  and  tho  execution 
creditor  appears  and  accepts  an  issue  to  try  tho  ownership  of  tho 
goods,  tho  execution  creditor  does  not  thereby  become  liable  to  an 
action  of  trespass  ior  tho  wrongful  act  of  tho  sheriff's  officer  in 
taking  tho  goods  (/).     It  seems  that  tho  wiit  iU  idvntiiate  nominis 
does  not  apply  to  a  simple  taking  by  plaintilf  of  tho  wrong  person 
or  goods  ;  and  even  if  it  did,  it  \>  ould  not  take  away  tho  right  to 
bring  trespass  also  {k).    A  direction  by  tho  solicitor  to  tho  shoritf ,  to 
soizo  under  a  writ  of  execution,  is  an  act  done  by  an  agent  witl'iiu 
tho  scope  of  his  authority,  and  binds  tho  principal; "the  client 
therefore,  is  liable  in  trespass  for  tho  act  of  tho  solicitor  in  directin<' 
tho  sheriff  to  take  tho  goods  of  a  wrong  party  (A).     A  writ  ol 
summons  issued  by  A.  against  his  debtor,  J.  W.  K.,  was  bv  mistuko 
served  on  M.  K.,  who  stated  that  ho  was  not  J.  W.  K. ;  M.  K  did 


(A)  Mackalh/s  case,  9  Co.  CG: 
Countess  Jiiillaiid's  case,  6  Id.  64  a. 

(0  Sec  Mai/  v.  I'robie,  Cro.  Jac. 
419:  It.  V.  Bahlwin,  Barneg,  430: 
Slie  V.  Finch,  2  KoU.  Eep.  .57.  The 
sheriff  might  raise  the  posse  comitaius 
in  order  to  execute  mesne  procos?, 
but  it  was  not  compulsory  ou  li'.rn  to 
do  so.  // rtWc  V.  Lambert,  Noy,  40  : 
CromptoH  V.  Ward,  1  Str.  432.  See 
Howden  v.  Standish,  6  C.  B.  604 ;  18 
L.  J.,  C.  P.  33. 

(Jc)  Jarmain  v.  Hooper,  1  D.  &  L. 
769;  7  Sc.  N.  R.  003.  As  to  tho. 
execution  creditor  not  being  liable 
whero  the  goods  of  a  wrong  party 
have  been  taken  by  the  shenff,  by  a 
subsequent  ratification  of  his  act,  see 
Wilson  V.  Ttmmau,  6  Sc.  N,  R.  894  ; 
6  M.  &  G.  23G :  Woollen  v.  Wright, 
infra.  Action  against  the  sheriff  for 
false  imprisonment ;  plea,  that  plain- 
tiff represeiitej  Levoeu  to  bo  a  person 
against  whom  a  writ  of  ca.  sa.  had 
issued,  directed  to  defendant;  new 


assignment,  that  defendant  detained 
plaintiff  in  custody  after  she  had 
informed  him  that  she  was  not  tlio 
person ;  rejoinder,  that  plaintiff  was 
lawfully  in  custody  in  the  first  iu- 
stance,  and  that  tho  subseiiueut  im- 
l)risoument  was  a  continuation  of 
that:— Held,  that  plaintiff  was  not 
estopped  from  denying  that  she  was 
the  person  against  whom  the  writ  had 
issued.  Dnnston  v.  I'aterson,  2  C.  B,, 
>f.  S.  495.  See  further  as  to  the 
liability  of  the  sheriff,  the  execution 
creditor  and  the  solicitor,  for  a  seizuio 
of  tho  goods  of  tho  wrong  person,  post, 
p.  860.  As  to  when  the  sheriff  can 
maintain  an  action  against  a  solici'or 
for  making  a  false  statement  iu  tho 
indorsement  on  tho  writ,  wherohy 
the  sheriff  seized  the  goods  of  a  third 
party,  see  C/iilders  v.  Wooler,  2  El 
&  EI.  287;  29L.  J..  Q.  B.  129. 

(0   Woollen  V.  Wri/fht,  1  H.  &  C. 
664;  31  L.  J.,  Ex.  613. 
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not  appear  to  tho  wit.  and  took  no  notice  of  thn  summons  Ut    Cn  tvvtv 
ju.lKniunt  wan  outorea  up  m  Ih,  u.tion  upiinst  J.  W.  K    2u!  u    — --^ 

tho  Hhonll  theruupun  arroHt...l  M.  K. :  hold,  thd  tho  shoiiVwU 
mblo  to  an  action  tor  fulso  impnmmniont  at  tlio  .suit  .,!■  M  K  3 
that  uiotactd  would  not  warrant  tho  shorilf  in  allcj;in-  by  way 
justihcation  that  tlio  c«.  sa.  directed  him  to  arrest  M.  K.  bjtho 
namo  ot  J.  W.  K.  (m).  As  to  taking  a  wrong  party's  koSs  in 
oxocution,  acepnat,  p.  8J0.  o  i'**^^  e  fcoous  lu 

As  to  tho  course  to  bo  adopted  bv  fbn  uTiovifp  ;«  *i,«  n 

adyerse  claim^sot  up  by  a^iuU  Vlrt^l  feLda/t  "tXa  iu  "'"'^''"'"- 
oxocutxon,  see  Vol.  2,  C/i.  CXXI.  '  ^^^^  ^^ 

21.  Attachment  for  interfering  ivith  Shm'/r.l—Ji  tho  oxeonfm,.  oi   uto  i        * 
Utor.  after  the  goods  hayo  been  seized  by  Wo  sherS  aS  whd      ^''^^l^^lX 
they  uro  111  his  possession,  renioyo  them  out  of  such  possession  tho  vith  shuitf. 
Court  will  grant  an  attachment  against  liim  so  as  to  protect  is 

othcer  («).  bo  the  Court  will  grant  au  attachment  against  a  third 
party  claiming  to  bo  tho  owner  of  the  goods  who  iorcibly  removes 
them  out  oi  tho  shonli's  possession  (o). 

22.  Jieturn  of  Writs,  in  what  Cases,  and  how  enforced  &c  1— It  in  n-,   t,  . 

not  usual  for  tho  .shoritf  to  return  writs  of  oxecution  direl  ted  to   ^it?*""^°' 

him  unless  ho  is  given  notice  to  do  so,  although  in  strictness  ho  is 

bound  to  return  them  when  executed  (;0.     Strictly  speaki.ig,  no 

writ  can  bo  returned  before  it  is  returnablo,  although  the  Court  or 

Judge  may  order  a  sheriff  to  return  what  ho  has  done  ui)on  it  and 

60  in  some  sense  return  tho  writ  (y).     It  may  bo  added,  that  a  writ 

returnable  immediately  after  it  is  executed,  is  not  returnable  until 

executed  (</).     In  some  cases  it  is  absolutely  necessary  that  tho  writ 

should  bo  returned.     Thus,  if  lands  be  extended  on  an  cleqit  it  and 

the  inquisition  held  under  it  must  be  returned,  otherwise  tho  tenant 

by  elegit  will  have  no  title  (r).     Also,  where  tho  lull  amount  of  the 

judgment  is  not  realized  by  the  writ,  and  it  is  expedient  to  issue 

another  writ  to  enforce  payment  of  tho  remainder,  it  is,  as  we  havo 

seen  [ante,  p.  794),  essential  that  the  first  writ  should  be  returned 

in  order  to  recite  the  return  in  the  fresh  writ.    It  may  sometimes  bo 

advisable  to  compel  the  shorif?  to  return  tho  writ,  in  order  to  prevent 

improper  conduct  in  tho  officer  (a).    It  is  also  sometimes  expedient 

to  do  so  if  the  propriety  of  tho  sherift's  charges  for  executing  tho 

writ  be  questioned. 

There  18  no  absolute  right  in  all  cases  to  compel  tho  sherifT  to  Whenshm-iff 
return  tho  writ  (<).    Iho  true  tost  whether  he  can  bo  compelled  to  cannot  bo 

compelled  to 
~  ~ return, 


(w)  Kelly  V.  Lmvrence,  33  L.  J., 
Ex.  197. 

(«}  Burtoti  V.  Eynde,  Exp.  Sherij, ' 
of  Yorkshire.  Cor.  Grove  aud  Lopes, 
JJ.,  Miy  nth,  1882,  ex  rd.  cd. 

(ft)  Cooper  V.  Asprcy,  3  B.  &  S. 
932 ;  32  L.  J.,  Q.  13.  209 ;  8  L.  T., 
N.  S.  3.55,  where  tho  Court  refused 
to  .art  on  Day  v.  Carr,  7  Ex,  883, 
contra. 

{p)  5  Co.  UO ;  4  Co.  64, 67 :  Cheaslcy 
V.  Barnes,  10  East,  73 :  Mowland  v. 


V. 


Vcalc,  Cowp.  18. 

to)  See   jier   Cur.    in    Lewis 
Holmes,  10  Q.  B.  898. 

(0  5  Co.  90  a ;  4  Co  74 ;  2  Inat. 
390;  Com.  Dig.  "Execution:"  Gar- 
rauay  v.  Uarrinnton,  Cro.  Jac.  509 : 
I'atmcr  V.  Humphrey,  Cro.  El.  584. 

(«)  See  Edmunds  v.  Watson,  7 
Tamit,  5.  ' 

(0  Angell  v.  Baddeley,  3  Ex.  D. 
46,62;  47  L.  J.,  Ex.  86. 
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Past  X, 


After  six 
months  from 
cxi)irution  of 
ofiico. 


Who  can  com- 
pel return. 


•  (?!•     ^    iii 


Execiitiou  (jeneruUy, 

or  niH  soucitoi  (xj  or  whoro  tho  action  or  oxocution  ui  tho  wrif  hna 

o^;\^e'ffi?Z't^^'^M' ^'^^'*^*  " VVH'n.loaclor Luo1/^^^^ 

or  wnoro  tHo  writ  hua  boon  oxooutoil  bv  a  Hnociiil  l,.i;i,'i*^',-        iu''' 

Uko  ;  an.l  if,  un.Ior  tho  fonnor  nract  co.Vo Tro "o Si'  fi' Irifl 

tho  ,,la  ntilt  sent  tho  warrant  in  a  letter  by  post  to"he  o  Bcoi    bS 
tho  lot  or  not  bom^  post  pui.l,  tho  (.llicor  rofunrd    o  tukoi  'in   ?/ 
was  hoi,    that  tho  slioritfcoul.l  not  bo  nnulo  t.     .  ^  V^ho  wr  t//. 
Nor  couhl  ho  bo  conipoilcl  to  return  a  m.  .„,.  where  tho  deh'.ulu; 

.  Iho  shonff  can  only  bo  cornpollod  to  return  tho  writ  whilst  h^  la 
in  ofhco,  or  within  mx  months  after  he  goe.s  out  oT"t  m  Tho  « 
months  aro  lunar  months  («).  If  he  bo  £?ivZ  ,,«/;,.„  /"  \  ^ 
boforo^tho  expiration  of  thl'iix  mc^rths^a.ffh  ^Zyll^'lT 
the  .statute  does  not  prevent  an  anplicat  on  for  nn  nffnVi,  *  i  ' 
buch  disobedience  after  that  timo  /f)     roihans  imdnr  t?""'"*  •"? 

sheriff,  see  3  ,fc  4  W.  4  c  99  s   7-  nml Ta  +'  t    *ot^e  incoming 


Baddetey,  3  Ex.  D.  at  p.  53. 

oni"")  /of  fl"  ?i  ^^«'>k  3  L.  ^  Aid. 
204;  1  Chit.  Eep.  613.  See  Jordan 
V.  Biuckci,  cited  ante,  p.  800,  n.  (u). 
Ay)  Alchin  V.  jretl,,  5  T.  R.  470: 
Jlodgcs  V.  Jordan,  6  Dowl.  6 :  Zff». 
worM  V.  Sanderson,  infra. 

(s)  ^«i7«//  V.  Baddelei/,  supra. 

(«)  I'alUster  v.  I'alllstcr,  1  Chit. 
Kep.  614,  n.  And  see  Hardhm  v. 
i/oWe«,  2  M.  &  O.  914 ;  3  Sc.  £  E. 

(*)  .ffari  V.   IFeatherley,  4  Dowl. 

(c)  Per  Tiwrfa/,  C.  J.,  8  BiuR.  20 : 
Ecmcorth  v.  Sandermn,  8  Bine,  iy  : 
IM.  &So.  64.  ''       ' 


vVJj'TV-  ;'-^*''««. 7M. & W. 
Jt-?,  per  I'arke,  B. 

jJ.*).See  per  Pfl-rA^,  B.,  /<,„«  y 

7Fi//ia«M,  8  M.  &  W.  367 

Lq     V-  ^  ',  ^-  '^-  ^Mtrley,  Doug 

Newman,  2  Dowl.,  N.  S.  33 

(i-)  ie.    \.    Adderley,    Doug.  463. 

&st,  m!'  '''"■•^  "-^  ^•'''^''-.  * 

^;^^  £"n  Vf/*'"'"^',  °°"g-  463,  n. 
(0  See  IFtlton  v.  Chambert,  3DowI. 
O03 ;  seel  qua3re. 

374;'27L:j:,E.'^'8r^''-*^'^- 
632  ■'^'''""'*  ^'  ^^"'■^■*<'".  2  Dowl. 


The  /Hum  of  the  ll>,y. 


PrcicodiliiiRi  to 
compul  ri'tii  •), 


Thn  pnrty  n^aiiiHt  whon.  tho  writ  is  iM.,,,.,1  ,„„v  ,   .       i  .1       . 

H-,n.  that  this  .•a.u..tY.^'io„'l'.;' ,';:,;;'  ,;;',;■';'•'  1  '':•*  ■' 

aKuinst  who,,,  u  /?  /^  l^su    \„  /,)  '"    .'i    1  /."''''.''".'V  •'•■"'■"l'"'t. 
pav  without  ros,.rti,.K  to  a  S.*('^°        ^''  ''"^'™'  *"  ^^-^^l"  l^""  ^0 

r.3hi^',M;f  ■:;,;^w;it;':r'to  ('^,"  i!^,;:^"  r'-'-' «'-"  --^  for  tho 

1".  attach..,!  or  co  u.uitto.      but      tfl'^X'"  V'""''  "'•'•"'-l  to 
tho  w,it  or  ohtuiui,,,-  .•do,  tot,  ""'"*'"'  I'-r^ou  issuing 

r..pn.s,,„t,.,l  hv       solicituiT     .  ,  [,'  *^'"''",'!"."t<'rco,n,  .ittal  (,f  not 

Biu.i,r  to  rot.^-.;^ucl;  wSo  '\. '  ,t  h' tiio 'i'^^r  ''1'"".  *^° 

tiino,  if  not  coiunli.Ml  with   s1.m1I  ..„      "        1  '^  ^"    '"  *  f-'»von 

order  for  tl,o  c^llmdula  of  sllSl^ZSv' "''^  ^"'""  '"  '^'^^^  ^"'  ^"^ 

I'oi'iaorly  it  was  nuccssurv  in  oiilcr  tn  i-.Mun.A  »i       l     ■ 
a  writ  to  of,tain  a  si.h,-b„r  ,i.  o.ln  ^  ,  ll  h^^  f,  J'^f '^/^l'  "'  '•°'"'" 
IS  aboiish(Ml  bv  the  uhovo  rul,.   a,ul     11  t    ,V  '  ■'^''     '"''^'tico 

Iho  notico  calls  upon  tlio  shoritf  to  return  flm  ,„.-^      •  i- 

countio8  pala  .no  the  notice  i.  f-ivon  to  tho  sho.'iff  (s)       ^  ^° 

Iho  notico  (with  tho  naiuo  of  tho  oflicor  by  whom'  the  writ  wn, 
exocutoil  mdorsod  on  it)  niuHt  bo  sorvud  at  tlio  omcrrof  ^1,^  1       ? 
or  a|,ont  of  tho  nheritf  /vppoiutod  to  uccVt  .0 rvif"      uch  .^  '  f 
In  London  it  i.s  sorvod  at  tho  d(n)utv-socoiul.irv's   V,f  J,L     n  ^' 
19,  Grosham  Street.  Wo.t,  E.  G. ;  in  MfddS  ^ 
otfico,  24,  Rod  Lion  Square,  W.  C.  ^'^^''-«°^'  ''^  tho  «honr  3 

return;  and  this  is  often  R.antod  where  tho  j.istico  of  t  e  ca 
requireH  it  for  the  8heriir,s  protection  {u).  I  is  often  iranS 
whe>-o  there  are  adverse  claims  to  the  p.ods  soi.cl  under  a  I  /" 

Iho  costs  ot  the  notico  in  Koneral  fall  up.,u  the  party  ffivii,.'  it    Costa  of 
and  tho  defendant  is  not  liable  for  the  «ame  in  the  ab^enSe  of  an 


Form  of 
notion,  mill 
when  it  ox- 
piroa. 


Service  of. 


KiiLarRiiig 
tiiuo  fur  re- 
turn. 


(»0  Bichmuhon  v.  Tnitifih;  8  C. 
n..  N.  S.  474;  29  L.  J.,  C.  P.  310: 
but  see  miliams  v.  Webb,  2  Dowl 
N.  S.  904;  12  L.  J.,  C.  V.  137.' 
Bameh  V.  Gompertz,  3  Q.  B.  322  ;  2 
0.  &D.  751. 

{u)  E(/miiu/fa  v.  Watmn,  7  Taunt. 
5  ;  2  Marsh.  330. 

{(i)  See  form,  Chit   Forma,  p.  406. 

(p)  See  Chit',  forma,  p.  40G. 

iq)  Cp.  R.  130,  H.  T.  1863. 

C. A. P. —VOL.  I. 


,„W  Soe  1  Sell.  195;  C.  L.  P.  Act, 
IS.).',  8.  122,  nnte,  p.  807. 

(0  As  to  the  nppoiutraent  of  such 
deputy,  see  3  &  4  W.  4,  c.  42,  s  20 
noticed  ante,  p.  ;i2.  See  Cave  v .  Price, 
liiirues,  30 :  Vaunhnn  v.  Simuer.  Id. 
3.) :  K  V,  C./,,,  bou-.  r.O. 

(,!()  See  Junes  v.  Fiobiiisoti,   12  L. 

»>,!'^-  iV'-  2  I'""''-.  N-  S.  1044: 
It  alts  V.  Ihckman,  7  T.  R.  174. 

3o 
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Paht  X. 
Setting  aside. 


Party  by 

ruliuf^  sheriff 
not  estopped 
from  showing 
writ  sot  aside. 


23.  The  return 


How  made. 


Form  of  re- 
turn. 


i 


Execution  yeneruUi/. 

express  undertaking  to  pay  them  (;c).  If  the  notice  be  not  obeyed, 
■  they  will  in  gonoral  oyoutually  fall  on  the  sheriff. 

If  the  shoritt'  be  given  notice  to  return  the  writ  and  is  desirous 
of  setting  it  aside,  his  course  is  to  apply  to  a  Master  at  Chambers  to 
set  the  notice  aside  (y), 

A  party,  by  giving  notice  to  the  sheriff  to  return  a  writ  issued 
against  him,  is  not  estopped  as  against  the  party  who  sued  it  out 
from  showing  that  it  has  been  set  aside,  as  the  writ  may  be  good 
as  to  the  sheriff  and  all  persons  acting  under  him,  and  bad  as  to 
the  party  who  sued  it  out,  and  this  though  the  writ  be  returned 
and  tiled  of  record  (z). 

23.  The  Return  itself,  &c.— Amendment  o/.]— The  sheriff  must 
return  the  writ  within  the  time  limited  by  the  notice  or  enlarged 
time,  if  any,  allowed  (or  if  the  office  be  closed,  as  soon  as  it  opens) ; 
otherwise  he  will  be  in  contempt,  and  subject  to  an  attachment  (a). 
In  order  to  make  sheriffs  punctual  in  their  return  of  writs,  it  was 
ordered  by  the  repealed  r.  131,  //.  T.  1853,  that  "the  officer  with 
whom  it  IS  filed  shall  indorse  the  day  and  hour  when  it  was  filed." 
There  is  no  similar  provisions  in  the  present  rules.  The  fee  on 
filing  is  2s.,  which  is  paid  by  a  stamp  impressed  or  adhesive  on 
document  filed.     See  Appendix,  post,  Vol.  2. 

The  return  is  made  on  the  back  of  the  writ  itself,  but  if  the  return 
be  long,  a  schedule  is  usually  annexed  and  referred  to  in  the  in- 
dorsement on  the  writ  (6). 

_  The  return  must  be  reasonably  certain  (c) ;  but  so  much  certainty 
is  not  required  in  it  as  was  f  onnerly  required  in  pleading  id).  It  must 
answer  the  whole  wnt(e)  up  to  the  period  when  it  was  made  ( /) 
It  must  not  falsify  the  writ  (</),  or  be  contrary  to  a  former  return 
of  the  sheriff  or  of  his  predecessor  (A).  The  sheriff  ought  to  put  his 
christian  and  surname  to  it  (t) ;  but  the  omission  would  not  render 
it  bad,  though  the  sheriff  might  be  amerced  [k).    And  when  there 


{x)  Cp.  n'Ktchinson  v.  Humbert,  8 
M.  &  W.  638. 

{y)  Lc  Moranda  v.  Diiii/cin,  4  T.  R. 
119:  Ilainilton  y.  Dnhiet,  2  W.  Bl. 
Rep.  962  :  Angcll  v.  JIaddvky,  3  Ex. 
D.  49;  47  L.  J.,  Ex.  86. 

{z)  Jones  V.  Williams,  8  M.  &  W. 
349. 

(«)  R.  131,  H.  T.  1853,  which  orders, 
"when  the  rule  to  return  a  writ  ex- 
pires in  vacation,  the  sheriff  shall 
file  the  writ  at  the  expiration  of  the 
rule,  or  as  soon  after  as  the  office 
shall  he  open."  And  see  R.  133. 
H.  T.  1853.  ' 

(6)  See  formg,  Chit.  Forms,  p.  408 
et  seq. 

(c)  Bro.  Return  de  Briefe,  pi.  8 : 
Roll.  Abr.  "Retom"  (L) :  Wats 
Sheriff,  69. 

(rf)  Ueynolda  v.  Harford,  2  D.  &  L. 
32.- ;  7  M.  &  Gr.  449 ;  8  So.  N.  R. 
23U,  and  oases  there  cited. 

(e)  Roll.  Abr.  "Retom"  (M),  2; 
Wats.  Sheriff,  69.  Where  a  venditioni 


exponas  to  sell  goods  already  taken 
in  execution  and  a  Jl.  fa.  as  to  tlio 
residue  were  included  in  the  same 
writ,  and  the  sheriff  made  a  return 
to  the  venditioni  exponas  without 
makmg  any  return  as  to  the  J.  fa., 
it  was  held  bad.  £.  v.  Sheriff  of 
Monmouth,  1  Marsh.  344. 

(/)  See  Palmer  v.  Potter,  Cro. 
S"''-,  ^y^  '•  J'<^>'ki"s  V.  Meacher,  I 
2°Y  -.^ll  Cffmi^yA  V.  Collett,  4  B. 
&  Aid.  279 :  liaJcer  v.  Davenport,  8 
JJ.  (X  R.  60G. 

(ff)  Com.  Dig.  "Retom"  (E),  4: 
^oor  V.  IFatts,  2  Salk.  581 ;  1  Ld. 
Raym.  613. 

J/O  Roll  Abr.  "Retom"  (E), 
(F) ;  Viu.  Abr.  "Ret«m"  (E),  (T). 
/.o^'^T.-^"'*  ^-  ^au7iingham,  Plowd. 
63 ;  Fitz.  Retom,  8.  See  Strond  v. 
W^atts,2  C.  B.  929;  16  L.  J.,  C.  P. 

(M)  Dalston  v.  Thorpe,  Cro.  El. 
/G7.  Sed  quajre,  see  Watson,  Sheriff, 
09. 


;lio  notice  be  not  obeyed, 
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a  Master  at  Chambers  to 
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to  sell  goods  already  takeu 
tion  and  a  J.  fa.  as  to  tlio 
ivere  included  in  the  sanio 
1  the  sheriff  made  a  return 
U'liditioni  exponas  without 
any  return  as  to  the  jfi.fa., 
leld  bad.  JR.  v.  Sheriff  of 
'h,  1  Marsh.  344. 
:e  Palmer  v.  Potter,  Cro. 
s:  Perkins  v.  Meacher,  1 
:  Cavenagh  v.  Collett,  4  B. 
179 :  Baker  v.  Davenport,  8 

'm.  Dig.  "Eetom"  (E),4: 
li^atts,  2  Salk.  681;  1  Ld. 

11.  Abr.  "Eetom"  (E), 
1.  Abr.  "Eetom"  (E),  (T). 
•«  V.  Mautiingham,  Plowd. 

Eetom,  8.    See  Stroud  v. 

0.  B.  929 ;  15  L.  J.,  C.  P. 


The  Mum  of  the  Writ. 

Xm°at\'n?A'  ^°,^,°"«^t  to  put  their  names,  or  it  will  bo  no 
return  at  all(/).  Where  a  now  .slicnlf  makes  a  return  to  a  wit 
which  has  boon  executed  by  a  predecessor  (but  which  i^not  usual 
he  should  return  that  his  predecessor  delivered  it  to  him  wth  the 
latter  s  return  thereon  (,«).  Any  defect  in  the  formal  part  of  t  e 
return  will  be  cured  by  the  words  "in  manner  and  l^om  as  I  im 
withm  commanded  "  («).  The  forms  of  returns  to  each  mrticulS 
writ  of  execution  and  what  may  be  the  subject-matter  of  the 
ij>turn,  wiU  be  noticed  hereafter  while  treating  of  each  pardcula? 

„  S?rf/^°i!''''i^' °^  ^  liberty  has  the  execution  and  return  of 
a  writ  the  shentt  may  return  that  he  coumumded  the  bailiff  to 
execute  the  writ;  and  if  the  baililf  has  not  made  a  returr  the 
sheriff  should  return  that  fact  accordingly;  or  if  ho  has  madS 
a  return,  the  shentt  should  return  it  io).  If  the  bailit?  sends  .i,, 
insufficient  return,  the  sheriff  should  return  that  the  bailiif  h  .s 

WHrY"*"'"J^'^-n"  t,^°.lH'^l^  ^f  irn  that  ho  commanded  the 
bailiff,  &c.,  when  the  sheriff  himself  might  have  entered  tho 
^ibortj',  the  return  is  void  (ry).  Where  both  the  sheriff  and  tho  high 
bailiff  had  obtained  time  to  return  a  writ  of  ca.  sa.,  and  the  shentf 
f^^^rwards  in  due  tune  returned  cepi  corpus,  it  was  hold  that  as 
plaintiff  had  got  all  which  he  had  a  right  to  require,  tho  high  baiUff 
could  not  bo  compelled  to  return  tho  mandate  {r). 

Writs  into  the  counties  palatine  are  returned  in  tho  same  wav  as 
other  writs.  •' 

The  return  is  conclusive  between  the  same  parties  in  the  same 
action,  but  not  against  other  parties,  or  in  another  action  (s)  Even 
in  another  action,  however,  tho  return  is  privid  fade  evidence  of 
the  facts  stated  in  it  (<).  The  sheriff  is  generally  concluded  by  his 
return  («) ;  and  tho  bailiff  of  a  Uberty  is,  it  seems,  concluded  by  it 
although  false,  and  his  remedy  over  is  against  the  sheriff  {x).  But 
the  sheriff's  otflcer  is  not  for  the  purpose  of  his  own  justification  so 
concluded  (?/).  A  sheriff  is  bound  by  a  return  of  rescue  to  a  ca.  ad 
resp.  («).  AVhere  the  sheriff  levied  and  sold  the  goods  of  a  defen- 
dant under  a  fi.  fa.,  and,  after  notice  that  defendant  had  petitioned 
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(0  Lamb  v.  Wiseman,  Hob.  70: 
Curie's  case,  11  Eep.  4. 

()«)  I{.  v.  Sheriff  of  Middlesex,  4 
East,  604. 

(«)  Fitz.  Eetom,  44 ;  Wats.  Sheriff, 
68. 

(o)  See  form.  Chit.  Forms,  p.  413. 
See  Booth  man  v.  £arl  of  Surrey,  2 
T.  E.  5-10. 

(j»)  Eoll.  Abr.  "Eetom"  (M),  2, 
3 ;  Watson  on  Sheriff,  76. 

{q)  Fitz.  Eetom,  63. 

()•)  Jaekaon  v.  Taylor,  6  Dowl. 
140. 

(s)  Dalton,  189 ;  Eoll.  Abr.  "  Ee- 
tom"  (O) :  Gibson  v.  Brooke,  Cro. 
El.  859:  Mounson  v.  Browne,  Sir 
W.  JnT.o=,417.  fJee  Leoaaydy.  Simp- 
son, 2  liiug.  N.  C.  176;  2  Sc.  335: 
Jackson  v.  Hill,  10  A.  &  E.  477  I  2 
P.  ic  D.  465 :  Standish  v.  Soss,  3  Ex. 

3a 


Eeturn  in 
case  of  bailiff 
of  a  liberty. 


On  a  writ  to 
county  pala- 
tine. 

Eeturn,  how 
far  conclusive. 


527 ;  19  L.  J.,  Ex.  185,  where  the 
flat  was  issued  against  the  debtor 
after  the  return.  If  tho  return  bo 
false,  tho  party  who  is  injured  by  it 
may  maintain  an  action  against  tho 
sheriff,  see  post,  p.  820.  In  an  action 
against  a  bailiff  of  a  liberty,  for  tho 
escape  of  a  prisoner  in  execution, 
the  plaintiff  is  not  concluded  by  the 
return  of  the  sheriff  to  tho  writ  of 
ca.  sa.  :  Jackson  v.  Hill,  supra. 

(0  Giford  v.  Woodgate,  11  East, 
297:  Jackson  v.  Ilill,  supra.  See 
Cator  V.  Stokes,  1  M.  &  Sel.  699. 

(«)  Brasyer  v.  Maclean,  L.  E.,  6 
P.  C.  398;  44L.  J.,P.  C.  79. 

{x)  Shaw  V.  Simpson,  1  Ld.  Eaym. 
184. 

(y)  Parker  v.  Moise,  Cro.  Eliz. 
181. 


820 


Paet  X. 


False  return. 


Execution  generally, 

-  ^^^'.^"Sf l^oiit  Court,  returned  fitrifeci,  it  was  hold  that  he  was  bound 
by  that  return,  and  to  pay  over  the  money  to  plaintiff  although 
the  defendant  was  afterwards  discharged  under  the  Insolvent 
Act  (2).  But  where  the  sheriff  returned  to  a  fi.  fa.  that  he  had 
levied.  It  was  held,  in  an  action  against  him  for  not  paying  over 
the  money,  that,  notwithstanding  his  return,  he  might  l)e  admitted 
to  prove  that  defendant  became  bankrupt  before  judgment,  and 
that  plaintiff  knew  of  his  insolvency  before  action  brought  («).  And 
the  sheriff  is  only  estopped  by  his  return  to  a  writ  oi  ft.  fa.  to  the 
extent  ot  the  levy  mentioned  therein  from  saj-ing  thit  it  was  not 

Thif°.l  +vf°°^  °4*^®  P^5*y  ^^^"^^^  ^^°°i  ^^^fi-  /«•  issued  (i). 
Therefore,  the  sheriff  is  not  estopped  from  contending  that  the 
goods  seized  beyond  the  amount  mentioned  in  the  return  wore  the 
property  of  a  third  person  to  whom  they  had  been  fraudulently 
assigned,  as  against  creditors,  by  the  party  against  T^hom  the  exe- 
cution issued  (i)  If  a  sheriff  returns  that  he  has  .S.ed  goods  of 
the  execution  debtor  he  is  not  estopped  from  showu=g  in  an  action 
for  a  false  return,  that  the  goods  were  not  the  property  of  such 
debtor,  but  belonged  to  a  bill  of  sale  holder,  and  that  therefore  the 
plaintiff  had  sustained  no  actual  damage  by  reason  of  the  false 

Tv  fh^  I'^i  fM^^'^'^y^  """"^  °^  fi-  /«•  tl^°  sheriff  is  not  bound 
by  the  value  of  the  goods  he  returns  {d). 

nffSlif?^"^*  '^'?l''*°i'''  ^^"^'e^'  *'"y  t^*'  truth  of  a  return  on 
affidavits  {e).  But  if  the  return  be  false,  the  party  who  is  iniured 
by  it(/)  may  maintain  an  act.on  against  the  sheriff  («),  if  he  can 
prove  that  he  has  sustained  actual  damage  by  reasoA  of  the  false 
return,  but  not  otherwise  {h).  Therefore,  if  the  sheriff  return  r/S 
fjrr-''\^'t\  he  has  taken,  or  might  have  taken,  the  defen- 
dant, he  IS  liable  to  an  action  {i).  So,  if  he  return  nulla  bona  to  a 
iu&jtT  if"-  '  ^''\^''  opportunity  of  making  a  levy  (A-),  the 
plaintiff  may  bring  an  action  against  the  sheriff  for  the  false  return 


(z)  Field  V.  Smith,  2  M.  &  W.  388; 
5  Dowl.  735. 

(a)  Brydges  v.  Walford,  6  M.  & 
Sel.  42.  In  this  case  there  was  no 
laches  on  the  part  of  the  sheriff,  as 
there  was  in  Field  v.  Smith,  supra. 
See  Clutterbuck  \.  Jones,  15  East,  78  : 
Standish  v.  Moss,  3  Ex.  627;  19L.  J.. 
Ex.  185. 

(*)  Scarfe  v.  Halifax,  7  M.  &  W. 
288. 

{c)  Stimson  v.  Farnham,  L.  R.,  7 
Q.  B.  175;  41  L.  J.,  Q.  B.  52: 
Remmett  y.  Lawrence,  15  Q.  B.  1004  • 
20  L.  J.,  Q.  B.  25 :  Levy  v.  Hale,  29 
L.  J.,  C.  P.  127,  130. 

id)  Chambers  v.  Coleman,  9  Dowl. 
588:  Winlle  v.  Lord  Chetwynde,  7 
Dowl.  554.  ^      ' 

(«)  Goubot  V.  De  Crouy,  2  Dowl. 
86.  See  Barber  v.  Mitchell,  2  Dowl. 
574. 

,  ,(/■)   Jf^ylie  v.  Birch,  4  Q.  B.  556  ; 
12  L.  .T.,  Q.  B.  260. 

ro)  Dennis  v.  Whetham,  L.  E., 
9  Q.  B.  346;  43  L.  J.,  Q.  B.  129! 


Dalton,  190;  Vin.  Abr.  "Eetorn" 
(O),  47.  See  Brasyer  v.  Maclean,  L. 
K.,  6P.  C.  398;  44  L.  J.,  P.  C.  79. 
where  the  sheriff  of  a  colony  was 
held  liable,  without  proof  of  malice 
or  want  of  probable  cause,  iu  an 
action  for  a  false  return  of  rescue 
made  by  him  on  a  ca.  ad  rctp.  for 
the  damage  which  resulted  to  the 
plaintiff  therefrom. 

T  ^rW^^'J-  ^''''^>  4  Q-  B.  556 ;  12 
Jj.J.,Q.  B.  2o0:  Stimsonv. Farnham, 
L.  B  7  Q.  B.  175;  41  L.  J.,  Q.  fl! 
^i:Hobson  v.  Thelhmon,  36  L.  J. 
Q.  B.  302.  See  Levy  v.  Hate  29 
t"  *l;'  "^^^^27:  Dennis  Y.  Whetkam, 
fC  5-',LQ-  ^-  345,  347;  43  L.J. 
Q.  B.  129.  And  the  sheriff  is  not 
estopped  by  his  return  from  showius 
the  real  facts,  and  that  plaintiff  has 
sustained  no  actual  damage.  Stiimon 
V.  J^arnhani,  supra. 

(t)  Beckford  v.  Montague.  2  Esp. 
4(0;  aute,  p.  807. 

-.-.S''}.^^^  ^^"^'^  V-  Hawley,  13  M.  & 
W.  757. 


that  he  was  bound 
plaintiff  although 
ler  the  Insolvent 
i.  fa.  that  he  had 
r  not  paying  over 
might  be  admitted 
Te  judgment,  and 
.  brought  (rt).  And 
rit  of  fi.  fa.  to  the 
ng  that  it  was  not 
^Qfi.fa.  issued  (i). 
itending  that  the 
de  return  were  the 
been  fraudulently 
1st  whom  the  exe- 
las  3.^i?;ed  goods  of 
(Wiiig  in  an  action 

property  of  such 
that  therefore  the 
ason  of  the  false 
eriff  is  not  bound 

li  of  a  return  on 
ty  who  is  injured 
3riff(5f),  if  he  can 
Bason  of  the  false 
sheriff  return  pon 
taken,  the  defen- 
n  nulla  bona  to  a 
ing  a  levy  {k),  the 
r  the  false  return, 
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though,  since  the  return,  ho  has  brought  ar  action  nii  fi,n  •  a 

and  obtained  a  judgment  thereon  (/)      If  ?wi"-i'^  J"'^^?'^'^*' 

return  that  he  has  levied  part  ortholebt  ami  ,,!/"?'  ''''  ''•^-  A'" 

residue,  the  creditor,  by  acceptinffthn  mrf  i     •   i    ''  ^""*  ""^  *°  ^^^ 

debt,  does  not  preclude  h  mself  from  Wnlin!> '^n?  "r "^*  °^.  ^'' 

the  sheriff  for  a'^false  return  (m).     iTan  acf  on  for  TIT  "^f '^'^ 

the  sheriff  cannot  go  into  cirUinstaXl  eSnce  to  imneaS"?h« 

judgment  on  the  ground  of  a  collateral  fraud  0^1     l^nt^?i  n  •  1^® 

ment  be  absolutely  void  (o),  or  fraudulent    t  will  £  n  If     ^''^^- 

In  an  action  for  a  false  return  of  S  Cr  o  a  ^-    /^f  fe^' 

plaintiff  prove  the  debtor  to  be  nosse3  T.J,  ■    ^'  -f'''-^  ^^^ 

'defence  for  the  sheriff  to  show  a^^  or  edition  to  f^n'"  '*  '^^^ 

greater  value  if  to  that  executioE  the  XriffZ    return"r,u /zi 

lona;  nor  is  it  any  defence  when  he  has  not  in  Wf  ^n?il 

under  the  plaintiff's  writ  for  him  to  show  thnt  tl  «  ^^^^  ^u^  ^'^^ 

in  his  hauls,  if  the  plaintiff  sh'ws  ttf  tt^  trHrS LT" 

against  the  creditor  (<y) ;  nor  if  the  sheriff  has  the  p  oS"s  of  the 

goods  m  his  hands,  can  he  defend  himself  on  the  gFo.iS  hat  the 

fi.  fa.  for  the  false  return  on  which  the  acfinn  fc  iIIT.,,  \t 

delivered  at  the  sheriff's  office  at  a  quaJtor  jfst°  six'o'clocf  ok  Th'e 

day  on  which  it  was  returnable  (r).     It  was  consilpro,!  ,°n  .1 

that,  if  the  sheriff  returns  n^uL  io;L!  and  "here 's  a  recove^ 

against  him  for  a  false  return,  this  vests  no  nroneitv  in  tT.«^r7 

in  h  m  or  the  plaintiff,  but  that  they  remdn  1  Th     lefen  knt^^ 

are  hable  to  a  subsequent  execution  for  his  debt  (s) ;  buriccordW 

to  a  more  recent  decision,  this  is  not  the  case  (i)/  i   niay  te  ?—? 

here  to  mention  that  no  action  lies  against  the  sheriff' for  JfS 

return  made  by  his  bailiff  in  the  county  court  («);  and  ths  it 

seems,  is  tbe  case,  though  the  return  was  made  witi  the  sheriff 'a 

privity  and  by  his  direction  {x).  "  ^ 

After  the  sheriff-has  returned  the  writ,  either  party  may  compel  Obtaining 

of  the  proceeds  of  the  execution  («/).  ^  after  return. 

The  return  may,  in  general,  be  amended  fz),  and  this  evon  nfto,.  a        ,       /  . 
execution  executed;  and  in  some  cases,  alti'ougi  the  apXatfon  rto'"'''°' 
for  the  amendment  be  not  made  by  the  sheriff  hhnselt  (."f  Wtere 
a  levy  was  made  under  a  fi.fa    and  the  plaintiff's  solicitors,  who 
had  subsequently  become  the  defendant's  solicitors,  unfairly  in- 


(/)  ntchcr  V.  King,  9  A.  &  E.  288 ; 

I  P.  &  D.  297:  Jrurdall  v.  Smitli,  1 
Camp.  332. 

()»)  Holmes  v.  Clifto»,  10  A.  &  E. 
673,  overruling  Beinjou  v.  Garratt,  1 
Car.  &  P.  154. 

(«)  Tgler  v.  Buhe  of  Leeds,  2 
Stark.  Eep.  218 :  Imrau  v.  Maqmu' 

II  M.  &  W.  277.  per  Cur.  Sbo 
Christopherson  v.  Burton,  3  Ex.  162 : 
18  L.  J.,  Ex.  CO. 

(n)  Lane  v.  Chapman,  11  A.  &  E. 
966. 

{p)  Penn  v.  Scholey,  5  Esp.  243 : 
Htnrud  V.  Benson,  8  B.  &  C.  219, 


U,  per 
Miin- 


Lord  Tenterden.  See  Imray  v.  Mag- 
nay,  supra. 
{q)  Lcnnis  v.  Whetham,  L.  R.,  9 


Q.  B.345;  43L.  J.,  Q.  B.  129. 

('•)  Tmvne  v.  Urowdtr,  2  Car.  &  P. 
355.    See  2  Vorn.  238. 

(••')   Undencoodv.  Mordant,  2  Vem. 

(0  G/egy  V.  Woolan,  MS.  1832. 
(«)  I'ttchir  V.  Kimi,   9  A.  &  E 

i^^.KSo:^^^=^— ^^^. 

(.r)  Cleggv.  JFon!an,US.  1832. 

(.'/)  Cooper  V.  Thomas,  Tr.  Vac. 
1819,  in  which  Tatfnnrd,  J.,  mails  an 
order  at  Chamber's,  after  fully  con- 
sidering the  point. 

(;)  8  H.  t),  c.  12,  8.  6 :  Thorpe  v. 
Hook,  1  Dowl.  494.  See  II.  v.  ISheriff 
of  Monmouth,  1  Marsh.  344. 

{a)  Thorpe  v.  Hook,  1  Dowl.  501, 


!         M 


82:; 


Paet  X. 


24.  Attach- 
ment for  not 
returning. 


Extcutivn  (jeneruUij, 

__  duced  the  sherirf  to  make  a  fake  return  to  ih^fi.  fa.,  ^^•llich  showed 
a  larger  sum  to  have  been  received  by  the  sheriff  than  ^^-as  the  fact, 
the  Court  ordered  the  return  to  be  amended  according  to  the  truth 
and  the  solicitors  to  pay  the  costs,  though  the  sheriff  ^vas  no  party 
to  t  je  rule  (?-).    But  where  a  sheriff  returned  that  the  goods  he  had 
seized  were  in  his  hands  for  want  of  buyers,  the  Court  refused  an 
application  made  after  an  action  had  been  brought  against  him 
for  a  false  return,  and  he  had  obtained  an  order  for  time  to  plead 
ou  the  usual  terms,  taking  short  notice  of  trial  for  the  sittings  in 
the  next  term,  to  amend  the  return  by  substituting  that  of  milla 
bona{c).    And  where  the  sheiiff,  under  a  fi.  fa\,d  a  wrii  of 
extent,   seized  not  only  the  defendant's  goods,   but  also  goods 
belonging  to  a  stranger  which  were  on  the  promises,  and  the  sheriff 
returned  to  both  writs  that  he  had  seized  goods  to  the  amount,  but 
that  they  remained  m  his  hands  for  want  of  buyers  ;  and  the  sheriff 
being  obliged  afterwards,  by  order  of  the  Court  of  Exchequer,  to 
levj'  the  amount  of  the  extent  upon  the  defendant's  goods,  and  not 
upon  the  goods  of  the  stranger,  and  having  no  longer  goods  of  the 
defendant  to  satisfy  the  /.  /«.,  applied  to  the  Court^f  Queen's 
liench  for  leave  to  amend  his  return  to  the  latter  writ :  the  Court 
refused  to  allow  the  amendment,  saying  that  as  he  had  seized  suffl- 
cent  property  of  the  defendant  under  this  writ,  he  must  be  account- 
able to  the  plaintiff  for  it ;  but  that  had  he,  as  soon  as  ho  received 
the  order  ot  the  Court  of  Exchequer,  stated  the  facts  of  the  case  to 

iw^n  'a  f^.,"^  n'^^  i'''-^°  '"'^'^''''^  ^'"^  f^'o™  ^is  embarrass- 
ment ((/)  And  the  Court  m  one  case  refused  to  allow  an  amend- 
ment m  the  return  to  a  writ  of  fi.  fa.  after  they  had  quashed  the 
return  to  the  writ  of  venditioni  exponas  on  motion  (e).  The  Court 
have  refused  to  allow  the  plaintiff  the  costs  of  opposing  a  i-So 
moved  for  by  he  sheriff  to  amend  a  clerical  error  in  a  return  to  a 
writ  01  ca,  sa,  (/). 

24.  Attachment  for  not  returmng.-\-li  the  sheriff,  having  been 
duly  served  with  the  notice  for  the  return  of  the  writ  as  above-men- 
tioned, does  not  make  his  return  within  the  time  limited  bv  such 
notice  or,  it  seems,  if  he  makes  a  return  insufficient  upon  the  face  of 
It  (</),  ho  will  bo  m  contempt  and  subject  to  an  attachment  (h).  It 
has  been  held  that  a  re  urn  of  the  writ  on  a  day  in  vacation  after 
the  tune  fixed  by  the  rule  for  its  return  was  no  answer  to  an  appl" 
ca  ion  for  such  an  attachment  (/),  thougli  it  would  have  boon  if  the 

^/Tw  ^1,*°'"  ■}  '•''^'- ™  ""  *"  •''^y  i"  t'^^i  ('')•  Nor  is  it  an  answer  to 
It,  that  the  plaintiff,  after  the  sheriff's  default,  and  before  movii" 
tor  the  attachment,  desired  him  to  proceed  with  the  execution  (tj! 

(i)  Green  v.  Glasbronk,  2  Bins. 
N  C.  Its;  2  Sc.  261.  iiee  Itov.-av. 
Tapp,  0  Price,  317. 

(f)  Wylie  V.  Pearson,  1  Dowl.,  N. 
S.  807. 

(rf)  MS.  E  T.  1817.  See  Saunders 
V.  lirMge.1,  3  B.  &  Aid.  95.  But  see 
Tomhnmn  v.  Shynn,  4  Moore,  605 ; 
2  B.  &  B.  77. 

((■)  Mowe  V.  Tapv.  9  PnVe,  317; 
Ilod  V.  Coleman,  9  JJowl.  910. 

(/)  Camdy  v.  Stewart,  4  Sc.  N.  E. 
187. 


(/?)  Boll.  Abr.  "Rotom"  (M)  !• 
Wilts.  Slienff,  70 :  JI'U/oh  v.  C/uon'. 
btrs,  1  H.  &  W.  582. 
_(/()  See  Alchin  v.  Wdls,  5  T.  R. 
4(0.  See  Ih-aHn  v.  James,  G  Sc.  351, 
where  a  WTit  iiuj  a  rule  to  return  it 
were  dolivered  to  the  sheriff  at  the 
same  time. 

( ')  lloiritt  V.  Rickah)/  9  M.  &  W 
rn-",i..P"''''-'  ^-  "■  38y;  K-  133,  H. 

1.    loo, 5. 

(/.)   Jf'il/iamson  v.  Harrison,  9  M. 
&W.  225;  1  Dowl.,  N.  S.  604. 
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'iix  V.  James,  G  ,Sc.  8')t, 
lud  a  rule  to  return  it 
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V.  RicKriln/,  9  M.  &  W. 
N.  S.  389 ;  E.  133,  H. 

'Kon  V.  Karrison,  9  M. 
3o\vl.,  N.  S.  604. 


nly  remedy    Cu.  LXXIV. 


If  the  return  bo  good  upon  tho  face  of  it,  but  fal 

IS  by  action  (/).    Where  tho  return  is  informal,  tuo  v^uuru  wm  m 

general,  allow  it  to  be  amended,  and  set  aside  the  attachment,  upon 
the  sherift  paymg  the  costs  {m).  Where  the  writ  was  lost,  of  which 
tact  the  sherift  gave  notice  to  the  plaintiff,  and  that  defendant  was 
in  custody,  tho  Court  set  aside  an  attachment  for  not  returnin"'  it  iii] 

Before  the  Judicature  Acts,  if  the  sheriff  so  in  contempt  had  been  Motion  for, 
ruled  by  tho  Court  to  return  the  wiit,  and  the  rule  expired  in  term    when  made. 


—  ,v,  .^^  .„  ^.^^^^^  ^c^j,  ciL  .iiu  iiouij,'  ui  mo  v^xmrti  ?o  ;  or,  if  i 
expired  m  vacation,  you  might  move  for  it  on  the  first  or  any  sub- 
sequent day  of  tho  next  term. 

The  application  to  attach  the  sheriff  is  made  on  notice  of  motion 
entituled  in  the  action  {q).  or  to  a  Judge  at  Chambers  by  a  summons. 
The  application  must  be  supported  by  an  aflidavit  showing  a  due 
service  of  the  notice  to  return  tho  writ  (r),  and  that  a  search  has 
been  made  for  the  writ,  and  that  it  has  not  boon  rotuined.  If  the 
mouion  be  for  an  attachment  for  an  insufficient  return,  the  affi- 
davit, instead  of  stating  that  the  writ  was  not  returned  should 
verify  a  copy  of  the  return  (s).  The  notice  of  motion  umst  state  in 
general  tonus  the  grounds  of  the  application,  and  a  copy  of  the  affi- 
davit must  be  served  with  it  (*). 

The  attachment  is  a  criminal  process,  directed  to  tho  coroner 
(unless  he  be  the  defendant  in  tho  cause,  in  which  case  it  is  directed 
to  elisors)  («),  when  it  issues  against  tho  present  sheriff ;  or  to  the 
present  sheriff',  when  it  issues  against  the  late  sheriff  (r),  com- 
manding him  to  attach  the  sheriff,  so  that  ho  have  him  in  Court  (?/), 
to  answer  "  for  certain  trespasses  and  contempts  by  him  lately  done 
and  committed  in  our  Court  before,"  &c. 

The  attachment,  it  seems,  is  sucu  out  and  prosecuted  thus:— 
Issue  the  lurit  of  aifachment  as  directed  jiost,  Vol.  2,  Ch.  LXXXIII. 
Leave  it  ivith  the  coroner  to  he  executed,  and  leave  with  him  your  hill 
of  costs.  If,  upon  applying  to  the  coroner,  he  do  not  pay  you  the 
money,  give  the  coroner  notice  to  return  the  ivrit.  In  London  or 
Middlesex  give  four  duys^  notice,  in  other  cases  eight.    If  afterwards 


How  obtained. 


What  it  ia, 
and  to  whom 
directed. 


How  sued  out 
and  prose- 
cuted (:). 


(0  Gouhot  V.  Be  Croity,  2  Dowl.  80. 
See  Hall  v.  Jones,  4  Dowl.  712,  ante. 

{in)  It.  V.  Shcfiff  of  Kent,  2  M. 
&  W.  316;  5  Dowl.  451.  And  seo 
further,  post,  p.  833;  ante,  p.  821. 

(«)  It.  V.  Hherijf'  of  Kent,  1  Marsh. 
289. 

(o)  Pee  E.  M.  32  G.  3,  Q.  B. 

(;;)  Vol.  2,  Ch.  CXXII.,  R.  v. 
Sheriff  of  Siirrei/,  11  East,  591;  1 
Chit.  Kep.  356  a:  R.  v.  Sheriff  of 
Shropshire,  9  Jur.  12,  Q.  B. 

iq)  R.  of  S.  C,  Ord.  LII.  n-.  2,  4  : 
Jiipp  V.  Cooper,  5  C.  P.  D.  20  ;  28  W. 
R.  324  :  op.  Fotvler  v.  Ashton,  45 
L.  T.  46. 

(?•)  See  Ilnrmer  v.  Ti!t,  2  Marsh. 
251.  See  foim  of  affidavit.  Chit.  F., 
p.  414.  As  to  tho  costs  which  the 
sheriff  will  be  ordered  to  pay,  see 


III  re  ITeirnii's  Estate,  Hale  v.  La, 
12  Ch.  D.  791 ;  48  L.  J.,  Ch.  088. 
See  R.  V.  Smithies,  3  T.  R.  351  : 
Barnard  v.  licryer,  1  N.  R.  121. 

(»)  Wilton  V.  Chambers,  1  H.  & 
W.  582. 

(/)  R.  of  S.  C.,Ord.  LII.  r.  4. 

(»)  il.  V.  Sheriff'  nf  litamorgan- 
shire,  1  Dowl.,  >f.  S.  308;  ante, 
p.  797. 

(.<■)  1  Sellon,  201. 

(//)  R.  V.  U'ilkiiis,  1  Str.  624. 

(c)  Before  the  Jud.  Acts,  in  the 
Q.  B.,  tho  attachment  issued  out  of 
the  Crown  Oflftce ;  but  this  is  not  so 
now.  The  proceedings  for  an  at- 
tachment ugaiuat  the  aheriff  suldoiu 
proceed  further  than  issuing  the  writ 
of  attachment. 
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Setting  aside 
attachment. 


25.  Poundage 
and  expenses 
of  execution. 

Upon  fi.  fa. 
under  28 
Eliz.  (/). 


Exicutiou  yeiierally, 
-  ZhI-^VJ'-^  "•^^''^  ''**  "''^'■"^  "/'*«  "»•*'•  in  London  or  Middlesex 

the  writ  of  attachment  as  directed  post   Vh   T  XXXrir     !       H^ 

to  the  proceedings  on  attachment,  post,  Ch.  LXXXIII    '''' •^'''^^'"'^  «" 
rnnrf"'5ii     t,^°  P^^^cdings  a-ainst  tho  sheriff  bo"  irregular    tho 

100/    and  r...  for  ovr;k:';,Vt*:^  .fal  ^'ttttw^^lrh' 
exacts  moro,  ho    ,s  bv  that  Art  i;.,),in  f^        uiai  sum{y),  it  ho 

moiety  to  th^  Quoen  and  ti^o  othoi  to  tho  infoi^il^o;    ^  f  ,'''•;  '''' 
action  by  the  party  grioved  for  tue  tuS^I;;:  ""iLTu'Ti 


o^<^."^  o*'*'^;  V.  ?;7/„/,v/.  1  chit.Ecp. 

249     See  the  forms,   Chit.   Forms, 
p.  41/.  ' 

36J;  8  Dowl.    T) ;    }{.   v.    .S/nriff'  of 

i>'To;M7L.  J.,  C.  P.  116.         -^    -^ 

W  ye.  V.  i>7u>if  of  Jhrts,  9  Bovfl. 
yib. 

(d)  See  ante,  p.  821. 

((■)  See  2  Inst.  210:  per  Lord  ly/nt- 
boroiiffh  in  Graham  v.  ffr///,  2  M  & 
Sel.  294:  /,'.  y.  yv//»f,',  2  East,  411  • 
Colls  y  Coates,  11  A.  &  E.  82(i,  per 
Cokrtdge,  J. ;  Stat,  of  Westminster  1 
0.  IG.  ' 

.  CO  This  statute  is  styled  29  Eliz 
m  the  revised  edition  of  tho  statutes  " 
but  it  should  bo  cited  us  28.  liumseu 
V,  Tnfnell,  2  Bing.  255.     See  Watson 


on  Sheriff,  2nd  ed.  101,  n.r,?) 

■\(r'^  r1'"'''n  ^-  ^^T,'%-Sir  '^V.  Jones, 
30,  Cro.  Cur.  28(i.  See  lin/m-  v 
JlaMiiHsoii,  9  Ir.  K.,  C.  L.  75   Q  R 

SO/'x  °'\?-AZ'  •f'-l''''"  marked  fo'; 
30/    8..    11 2'.  the  sheriff,  by  seizure 

o.iW.,  and  with  tho  assent  of  the  at- 
torney of  the  execution  debtor  re- 
tamed  pomidafro  fees  on  tho  whole 
sum  levi,.l,  and  it  was  held  that  ho 
was  entit  ed  to  poundage  fees  on  the 

more""'  ""  "'"  ^"*  "'"^    "« 

W  See.^,,>„    iSalk.33I:  ffW- 
ff^tev.  knatchhnll.  2  T.  R.  \h%  •  j? 

'    1.   K.  267;  Deacon  v.  J/on'w,  2 


I  London  or  Middlesex, 
,  upon  searching  <it  the 
ed,  make  an  affidavit  of 
not  been  returned,  and 
ler  for  an  attachment 
i^  order  if  made.     Issue 
vXXIII, ;  then  deliver 
:  coroner  return  that  he 
for  a  habeas  corpus  to 
e  ivrit  and  deliver  it  to 
hodtj  or  pay  the  money, 
dience.     See  further  as 
L'A'///. 

riff  bo  irregular,  tho 
iidotl  on  them,  usido, 
ogular,  it  sooma  that, 
y  the  sheriffs  neglect 
aside  on  payment  of 
an  attachment  issued 
venditioni  exponas,  the 
payment  to  plaintiff 
payment  of  ])rovious 
ice  being  all  that  tho 
3  return  is  informal, 
led,  and  set  aside  tho 
I), 

It  common  law,  the 
,  without  any  fee  or 
or  reward,  unless  it 

;S  by  28  EL  c.  4  ( /), 
ied  does  not  exceed 
that  sum((/);  if  he 
Donalty  of  40/.,  one 
mer,  and  also  to  an 
(/')•     The  7  fV.  4  d- 


led.  101,  11.  (^). 

■  JiroM/fi/,Siv\V.  Jones, 
:  280.  Soe  Jtn/iic  y' 
Ir.K.,  C.L.  7r,,Q.l!.; 
")•/,  />trir/s  niarkerl  for 
he  sheriff,  by  scizuro 
term  of  years,  levied 
tho  assent  of  the  at- 
e.xecution  debtor  re- 
iro  fees  on  tlio  whole 
d  it  was  held  tlmt  ho 
lioiindage  feus  nn  tho 
>n  tho  writ  and    no 

;.,  ISalk.  331:  Jf'oor/. 
M/.  2__T.  R.  1,58;  /.'. 
■*  •  '1  ■  ( ( 1  ;  iStici/tfc  V 
1101:  Tytey.Olode, 
Deacon   v.  Morris,  2 


S26 
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J'oundaye  and  Expenses  of  Execution. 

^s^^c^ngi;^^ 

(which  see  ante,..  36).  the  amount  of'tL^hSff'sleif o"  thi 

execution  of  civil  process  is  regulated  by  what  is  allowed  by   hS 

Masters  under  the  sanction  of  the  Judges,  and  a  remedy  sjiven 

for  extortion  by  summary  appUcation  to  one  of  the  ^,n  ,.Zr  n^    f 

^-theTMeofFeesaUorlf:^^pa^^^^^^^^ 

at  the  end  of  the  Second  Volu,ne.  ^'^^j'ptnaix, 

thJSucfoVKxe^^rn^r^^^^^^  ^7  S^  trouble 

entitled  to  more  fees  than  those  mentioneTin?hat1uSV/0^  i^^^  '""" 

indeed,  the  sheriff  has  per tormcd  any  duty  not  provided  fir  by  the 
table,  in  which  case  it  would  seem  from  it  that  L  may,  urZia  s>7 
cml  application  [l),  obtain  such  an  allowance  for  it  a,  ono  of  the 
Masters  may  allow.  It  was  held  before  7  IF.  4  .fc  1  F  c  i^  tl,.f 
the  sheriff  could  not  charge  the  expenses  of  selling  the  eoods  by 
auction,  because  he  is  bound  to  sell  tho  goods  himself;  but  f  tho 
auction  were  at  the  request  of  the  plaintiff  or  defendant,  the  ,  artv 
so  requesting  must  have  paid  the  expenses  of  it  {m).  Also,  1^0 
that  Act,  the  sheriff  was  not  entitled  to  the  expense  incurroc  Tn 
taking  and  keeping  possession  of  goods  under  a/,  fa.  at  the  request 
of  the  party  suing  put  the  writ,  although  they  were  not  sold  oa 
account  of  his  refusing  to  give  an  indemnity  against  tho  claim^  of 
third  persons  (n) ;  also,  he  was  not  entitled  to  retain  anything  be- 
yond the  regular  poundage,  for  expenses  incurred  by  keepinK  nos- 
session  of  the  goods,  in  consequence  of  an  injunction  (o).  But  the 
Judges  of  the  Common  Pleas  seem  to  havo  been  of  opinion  that 
where  the  sheriff  did  anything  beyond  his  official  duty,  in  allowing 


B.  &  Aid.  393 :  Jirrton  v.  Lnwroicc, 
6  Ex.  81G  ;  I  L.  M.  &  P.  6U8  ;  20  l! 
J.,  Ex.  46 ;  post,  p.  828. 

(f)  Larks  v.  Griffiths,  4  M.  &  \V. 
377;  7  Dowl.  204:  IWciiigton  v. 
Cooke,  10  M.  &  \V.  015;  17  L.  J., 
Ex.  141 :  Wrightup  v.  Grevnacre,  10 
Q.B.I. 

(X)  S/ater  v.  Haiiws,  7  M.  &  W. 
413;  9  Dowl.  221;  10  L.  J..  Ex.  100: 
J)iiries  V.  Edmonds,  12  M.  &  W.  31 ; 
1  D.  &  L.  395;  13  L.  J.,  Ex.  1: 
Fhi/lips  V.  lord  Cauterburii,  1  D.  & 
L.  283;  11  M.  &  W.  619;  12  L.  J., 
Ex.  401,  where  it  was  held,  that  a 
sheriff,  who  has  seized  goods  under 
^  f-  ./"■!  ind  disposed  of  them  by 
apjiraiseraeut  and  bill  of  sale,  is  not 
eutitled  to  deduct  the  expenses  of  the 
appraisement  and  sale.  Marshall  v. 
Jlid-s,  10  Q.  B.  15;  16  L.  J.,  Q.  B. 
134.  See  Gas/cell  v.  Se/ton,  14  M. 
&  W.  803,  noticed  in  the  Appendix, 
as  to  keep  of  cattle.  As  to  persons 
impounding  cattle  being  bound  to 


supply  same  with  food,  &c.,  see  12 
&  13  V.  c.  92  ;  as  to  recovering  for 
sucli  food  and  selling  the  cattlo  for 
the  same,  kc,  see  17  A:  18  V.  c.  60, 
s.  1.  As  to  the  costs  of  advertise- 
ments where  goods  advertised  under 
the  Baukniptoy  Act,  18(J1,  see  Ilraith- 
tvaile  V.  Miimoit,  32  L.  J.,  Ex.  24 

(0  !>!ee  the  Table  of  Fees  at  the 
end  of  Vol.  2. 

(//()  Jl'oodflate  V.  Knatchlmtl,  2  T 
E.  lo7.  By  the  Bank.  Act,  1883, 
s.  14.)  (post,  p.  839),  tho  sheriff  is 
bound  m  all  cases  over  20/.  to  soli 
by  public  auction,  unless  otherwise 
ordered.  It  will  be  seen  by  roferriug 
to  the  Table  of  Fees  tliat  a  percent- 
age is  now  allowed  upon  every  sale 
by  auciion :  Jiushel!  v.  Jioord,  4  D. 
&  L.  359.  ' 

^00  Jiilke   V.  EavclocJc,  3   Camp. 
374. 

(0)  Buckley.  Beu;es,'iTi.&.C. am-, 
5  D.  &  B.  495. 


826 


Execution  generally. 


Pakt  X. 


Fee  for  search 
or  disclmrge. 

Meaning  of 
term  "inci- 
dental ex- 
penses "  in 
Judge's  order. 


When  sheriff 
entitled  to 
poundage. 


Levying 
poundage,  &c. 


time  foi'  dividing  tho  property  seized  into  lots,  for  the  benefit  of 
soiling  them  to  more  advantage,  at  the  instance  of  the  defendant,  the 
offlcor  wus  entitled  to  some  remuneration  beyond  poundage  ( p). 
Upon  a  levy  of  debt  and  costs  under  a  Ji.  fa.,  the  otHcer  is  not  en- 
titled to  charge  a  foe  for  "  search  "  or  "  discharge  "  (q).  Where  a 
Judge's  order  gave  the  plaintitf  leave  to  sign  judgment,  issue  exe- 
cution, and  levy  the  debt  and  costs,  together  with  the  costs  of  exe- 
cution, sheriff's  poundage,  officer's  fees,  and  all  other  incidental 
expenses;  it  was  hold,  that  the  sheriff  under  an  execution  issued 
under  this  order  could  L^t  levy,  nor  was  the  defendant  liable  to 
pay,  as  incidental  expenses,  the  costs  of  a  rule  to  return  the  writ  (r). 

The  .'^hcriff  is  not  entitled  to  poundage,  &c.  whore  there  has  been 
no  seizure  (s),  or  where  the  money  is  paid  (i),  or  tendered  («)  to  him 
without  any  seizure  (s).  But  he  is  entitled  to  poundage,  &c.  where 
the  amount  is  obtained  directly  or  indirectly  through  the  seizure, 
although  there  is  no  sale  (as).  Thus  ho  is  so  entitled  \.  hen  ho  is 
paid  out  by  the  execution  aebtor(?/),  or  whore  the  parties,  after 
seizure  of  the  goods,  enter  into  a  compromise  before  the  sheriff  sells 
thcm(2).  Whore  a  sheriff's  officer  went  with  a  warrant  for  exe- 
cuting a  writ  of  ^.  fa.  to  the  execution  debtor's  shop,  told  the  debtor 
the  particulars  of  the  warrant,  and  that  unless  payment  were  made 
a  man  must  remain  in  possession,  and  the  debtor  thereupon  paid 
the  amount  demanded,  which  included  poundage  and  levy  fees ;  it 
was  hold  that  this  was  sufficient  to  render  poundage  and  levy  fees 
payable  (a).  Where  after  seizure  of  goods  under  a  writ  of  exe- 
cution, but  before  sale,  the  judgment  and  subsequent  proceedings 
arc  set  aside  for  irregularity,  and  the  goods  are  therefore  not  sold, 
the  sheriff  is  not  entitled  to  poundage  (ft).  It  seems  that  he  is 
entitled  to  poundage  on  the  whole  proceeds  of  the  sale,  although  a 
portion  of  it  is  paid  over  to  the  landlord  for  rent  (c). 

By  i?.  of  S.  C,  Ord.  XL  II,  r,  lo{d),  "In  every  case  of  execution 


(p)  Stevens  V.  Rothwell,  6  Moore, 
338;  3B.  &B.  143. 

(fj)  Masters  v.  Lowther,  11  C.  B. 
048  ;  21  L.  J.,  C.  P.  130. 

(r)  Hutchinson  v.  Humbert,  8  M. 
&  W.  638  ;  1  Dowl.,  N.  S.  "8. 

(,s)  Xash  V.   DieJcenson,   L.  R.,  2 

C.  P.  252  :  Mortimure  v.  Cragg,  3  C. 
P.  D.  21G,  219,  220  :  Disslclis  v.  Bath 
CoUien/  Co.,  3  Ex.  D.  174,  175: 
A/chill  V.  Jl'e/ls,  5  T.  R.  470  :  Chap- 
man V.  Boirlbi/,  8  M.  &  W.  249: 
Jlotincs  V.  Npa'rhs,  12  C.  B.  242 ;  21 
L.  J.,  C.  P.  194. 

(0  Graham  v.  Grill,  2  M.  &  Sel. 
290. 

(n)  Colls  V.  Coatcs,  11  A.  &  E. 
820;  3  P.  &  D.  511 :  Uriin  v.  Hutchin- 
son. 2  D.  &  L.  43,  where  there  was  a 
colour.T,ble  levy  only,  and  it  was  hold 
thii'-  the  sheriff  was  not  entitled  to 
poundage. 

(x)  Mortimer  v.  Crngg,  3  C.  P.  D. 
210 ;  47  L.  J.,  C.  P.'  348  (C.  A.), 
overruling  Jloe  v.  Hammond,  2  C.  P. 

D.  300;  4G  L.  J.,  C.  P.  791.    See 


Bissicks  v.  Bath  Colliery  Co.,  3  Ex. 
D.  174 ;  47  L.  J.,  Ex.  408  (C.  A.) : 
In  re  Crai/ernft,  Kr  p.  Broicninq,  8 
Ch.  D.  590 ;  47  L.  J.,  Ch.  m,  wl'ioro 
the  sale  was  restrained  by  injunction. 

(;/)  Mortimer  v.  Craqg,  supra. 

(c)  Jlawstorne  v.  JP'iUdnson,  4  M. 
&  Sel.  256:  BnUen  v.  Ansley,  6  Esp. 
111.  See  Sneary  v.  Abdy,  1  Ex.  1). 
299;  45L.  J.,Q.  B.  803. 

(«)  Bissicks  V.  Bath  Colliery  Co., 
Limited,  supra. 

(A)  Miles  V.  Harris,  12  C.  B.,N.  S. 
550  ;  31  L.  J.,  C.  P.  361. 

(c)  Davies  v.  Edmonds,  12  M.  & 
W.  31,  It  was  taken  for  granted, 
however,  in  this  case,  that  it  was  tlio 
sheriff's  duty  to  sell  and  pay  the  rent 
to  the  landlord,  which  is  not  so. 
Cocker  v.  Mitsgrove,  9  Q.  B.  223.  hieo 
Gore  v.  Gofton,  1  Str.  643  ;  poBt,  p. 
841. 

(rf)  See  C.  L.  P.  Act,  1852,  s.  121 
the  former  enactment,  which  was 
similar  to  this. 


lots,  for  the  benefit  of 
nee  of  the  defendant,  the 
beyond  poundage ( p), 
■I,,  the  otiicer  is  not  on- 
ichargo  "  (</).  Where  a 
■n  judgment,  issue  oxo- 
r  with  the  costs  of  exo- 
ind  all  other  incidental 
er  an  execution  issued 
the  defendant  liable  to 
le  to  return  tho  writ  (r). 
c.  whore  there  haa  been 
I,  or  tendered  («)  to  him 
to  poundage,  «&c.  where 
ly  through  tho  seizure, 
so  entitled  \.  hen  ho  is 
?here  tho  parties,  after 
B  before  the  sheriff  sells 
ith  a  waiTant  for  exo- 
ir's  shop,  told  the  debtor 
ess  payment  were  made 
debtor  thereupon  paid 
ndage  and  levy  fees ;  it 
poundage  and  levj'  fees 
i  under  a  writ  of  exe- 
3ubsequent  proceedings 
3  are  therefore  not  sold, 
I.  It  seems  that  he  is 
of  the  sale,  although  a 
rent  (c). 
.  every  case  of  execution 


T.  Bath  ColUerti  Co.,  3  Ex. 
17  L.  J.,  Ex.  408  (C.  A.) : 
D/crnft,  E.r  p.  Jirowninff,  8 
G;  47  L.  J.,  Ch.  90,  wiicro 
ae restrained  by  iujunction. 
rtimor  v.  Cvagff,  supra. 
•storiw  V.  iVilkinmn,  4  M, 
1 :  BidlcH  V.  Aiinky,  C  Esj). 
Sncari/  v.  Abdi/,  1  Ex.  B. 
,.  J.,  Q.  B.  803. 
ticks  V.  Bath  Colliery  Co., 
lupra. 

e.vv.  iZWm's,  12  C.B.,N.S. 
.  J.,  C.  P.  361. 
'ics  V.  luhnnnds,  12  M.  & 
[t  was  taken  for  granted, 
in  this  case,  that  it  was  tho 
uty  to  soil  aud  pay  tlic  rent 
mdlord,  which  is  not  so, 
Musgrove,  9  Q.  B.  223.  f^eo 
rofton,  1  Str.  643  ;  post,  p. 

C.  L.  P.  Act,  18.52.  s.  123. 
;r  euaciment,  which  waa 
this. 


Pounduije  and  Eximm  of  Execution.  o.>- 

the  party  entitled  to  execution  may  low  the  nnnti.io^-^  t  ,    ^ 

expenses  of  execution  (.),  ..vor  and  ai.ve  ff  uf"  J.tlm,' '• '  '"'  f!!±^Z^ 

iho  poundage,  tees  and  oxpoiines  of  tho  exo(niti,.n  ,  ), v  \t  i,,.;.^  

whether  the  execution  be  on  behalf  of  tho  idahVt  v  'fi  T}""^' 
dant.  Within  these  terms,  '' exy.enl  oAK  "  xlS^J^.^^^'^:;- 
cludod  expenses  of  hvyimj,  kcoT.inff  nossession    «..ii?,     '  c  K 

they  are  not  confined  toWcosts  VfhKSTnlW  n^^ 
of  an  interpleader  order,  obtained  bvtho  s  SfV  nV  ^^"''^  t^^*^  «="« ^a 
officer,  are  not  within  ^i,)^  ^^^t^X^^.^.^^ 
expenses  must  always  take  care  to  levy  oidv  such  a  i-,.nlv'..,nli 
as  would  be  allowed  ui^n  taxation,  otLrwU "ho  C  uTo^a  JuH 
^1}  °.';f  r  %  excess  obe  restored,  with  co.ts  (/O.  Whoro  ho 
plaintiff  naving  signed  ludgment  for  2;j/.  debt  and  {.osts  took  out 

1  f  1  '  :  t'  •  •  '''  '""*  ""attempt  was  made  to  levy,  wliich  fa  "d 
defendant  having  no  goods ;  defendant  then  tendered  S  which 
plaintiff  refused,  and  is.sued  an  elegit  for  24?. :  it  was  hold  thnt  t],n 
tender  was  insiifficiont,  tho  plaintiff  being  enSued  indt  S« 
enactment,  to  the  costs  claimed  above  the  23/. ;  and  the  CW 
refused  to  set  aside  the  elenit  (i).  °  ^^^^ 

The  sheriff'  may  maintain  an  action  for  his  TimiTif1no.n  c  „  •  ^  -r, 
the  party  at  whole  suit  the  writ  is  tXoIZ:\\%\t  Jfrv  S""' 
retain  It  ou.f  the  money  levied  under  the  execution  or  he  mav 
levy  for  it,  though  the  writ  is  not  indor.sed  to  lovv  them  (l)  Th« 
solicitor  IS  not  liable  to  the  sheriff  for  his  fees  when  he  meS 
delivers  the  writ  to  him  to  be  executed  without  naming  any  spociil 
baihff  (7«).    The  sheriff  cannot  refuse  to  execute  a  writ  unS  hig 


((!)  These  expenses  may  be  levied 
by  the  plaintiff,  though  lie  is  not,  by 
reason  of  tho  County  Courts  Act, 
entitled  to  recover  the  costs  of  the 
action,  Arnntage  v.  Jfsmp,  L.  K,, 
2  C.  P.  12  ;  30  I.  J.,  C.  P.  63.  The 
plaintiff  having  recovered  judgment, 
issued  a  writ  oi  fi.fa.  to  levy  on  the 
goods  of  the  defendant ;  the  shorifV 
returned  vidla  bona;  tho  plaintiff 
thereupon  issued  a  writ  of  m.  sa., 
endorsed  to  satisfy  tlie  same  debt, 
together  with  the  coats  of  the  abortive 
writ  of  ^.  f(i.;  the  defendant  was 
taken  in  execution  upon  tlio  writ  of 
ea.  mi. :  it  was  held,  that  the  plaintiff 
was  not  entitled  to  recover  the  costs 
of  the  abortive  -wiit  of  Ji.  fa.  under 
sect.  123  of  tho  C.  L.  P.  Act,  18o2. 
Marquis  of  SaUshi<r>/  v.  Ray,  8  C.  B., 
N.  S.  193  ;  29  L.  J.,  C.  P.  22,5.  See 
tho  former  enactment,  43  G,  3,  c.  40, 

8.5. 

(/)  Under  sect.  46  of  the  Bank. 
Act,  1S83,  it  has  been  held  that  the 
words  "costs  of  execution"  do  not 
entitle  tho  sheriff  to  poundage.  In 
vn  J.ndmnrc,  13  Q.  B,  T>.  41.5;  53 
L,  J.,  Q.  B.  418. 

((/)  Jfaiiimondv.  Xairn,dM..  &W. 
221';  1  Dowl.,  N.  S.  351,  nom.  Ham- 


moml  v.  Kuvin.    And  see  Hutch  i,mn 
V.  Hiim/wrt  ante,  p.  826:  and  ,y«i«<A 
v.  Jiarlow,  mfra,  u.  (/). 
(h)  Bcnwell  v.  Ualdcy,   2  Taunt. 

(0  Baghy  v.  Potts,  8  A.  &  E.  272. 
The  4,}  U.  '.i,  c  46,  s.  .5,  was  the  Act 
in  force  upon  this  subject  at  tho  time 
ottho  passnigof  tho  C.  L.  P.  Act 
18)2.  This  decision  seems  to  apply 
to  the  jiresent  rule.  ' 

irJ-T,;.  1  Salk.  333.  ^enliawstonl  v 
II  d/,n/.toii,i  M.  &  Sel.  256:  Foster 
V.  Blakelock,  6  B.  &  C.  328 ;  8  D.  & 
K.  48  :  krans  v.  Muiiero,  7  M.  &  W 
468 ;  9  Dowl.  256.  See  Buiihnrii  v. 
Jlattheirs,  I  Car.  &K.  380  :  Marshall 
V.  7/»/-,v  10  Q.  B.  1,5,  where  it  was 
held  that  a  pajnneut  made  by  the 
execution  creditor  was  not  the  sub- 
ject of  a  set-off. 

(/)  Cartis  y.  Mayiie,  2  Dowl.,  N. 
h.  37.  see  Smith  v.  J)arlow  (G.  A  1 
2CCh.p  005;53L.J.,Ch.626;32 

VV.  It.  ()0o, 

P  (;';)  ,^if'i;7'^^'!:''>lL  (C  a.),  6  Q. 
B.  D.  1,1;  ,iO  L.  J.,  ^.  B.  196,  dis- 
senting from  Brewer  v.  Jo'ws,  10 
Ex.  6,55;  24  L.  J.,  Ex.  U3,  and 
foUowmg  Maybcry  v.   Mansfield,  9 
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Effect  of 
bankruptcy. 

Remedy  for 
extortion. 
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Execittiun  geiurally. 

foos  aro  paid  («) ;  and  a  bond  or  promise  boforo  tho  writ  is  oxecutod 
-  to  pay  thorn  is,  it  scouih,  void  fo).  Nor  is  ho  juslitiod  in  taking 
goods  to  secure  his  poundage,  after  lie  has  consented  to  their  being 
delivered  t.j  .  third  person  under  a  chiim  of  jjropcrty  (p).  It  is 
open  to  doubt  whether  a  shtrift'  can  proceed  to  u  sale  of  the  defen- 
dant's goods  in  order  to  pay  himself  thereout  tho  amount  of  his 
poundage,  after  compromise  between  tho  parties,  and  a  notice  from 
tho  plauitiff  to  withdraw;  or  whether  ho  must  not  trust  to  his 
remedy  by  action  against  tho  plaintiff ;  it  would  seem,  according 
to  some  cases,  that  he  has  a  right  to  sell  (r/) ;  and,  according  to 
others,  that  he  has  not  (r).  Tho  costs  of  the  writ,  &c.  do  not  con- 
stitute a  debt  duo  from  tho  oxecut'in  debtor  to  the  execution 
creditor  (a). 

As  to  the  effect  of  bankruptcy  or.  the  sheriff's  right  to  fees,  &c., 
sec  post.  Vol.  2,  Ch.  CIL,  "  Procecdiiuj?  by  and  uqainst  BaukruiiU."  ' 

Uosides  the  remedy  for  extortion  given  by  28  El.  c.  4,  the  party 
upon  whom  it  is  committed  may  maintain  an  action  for  money  huil 
and  received  against  the  sheritt' ;  and  in  such  an  action  it  is  not 
necessary  to  prove  a  tender  of  tho  sum  actually  duo  {().  The  party 
guilty  of  the  extortion  may  also  bo  indicted  at  common  law(»). 
But  the  sheriff,  though  ho  may  bo  sued,  cannot  be  indicted  for  tho 
extortion  of  his  ofHcer(x).  Tho  treble  damages  mentioned  in  tho 
etatuto  of  Eliz.  are  oiluulated  at  three  times  the  amount  of  tho 
damagesfoundby  thb,i>,ry(;/);  the  damages  themselves  being  in 
general  the  sum  overcharge;l  (2).  By  7  (!'.  4  A  1  V.  c.  00.  sa.  a,  4, 
mite,  p.  ae,  there  is  a  remedy  for  extortion  by  summary  applica- 
tion to  the  Court  against  the  offender.  It  seems  that  since  this 
enactment  an  action  for  extortion  can  be  brought  against  the  sheriif 
for  taking  a  greater  fee  than  allowed  by  that  Act  («). 


Q.  B.  7ot :  ep.  Widhank  v.  Quarter- 
man,  3  C.  B.  9i.  See  Keivman  v. 
Merriman,  2G  L.  T.  397,  where  it 
was  held  that  tho  sheriff's  officer, 
who  had  been  employed  by  the  soli- 
citor to  execute  the  writ,  could  not 
recover  his  costs  where  the  execution 
had  proved  abortive,  and  resulted  in 
no  benefit  to  tho  execution  creditor. 
See  aa  to  this,  Boyle  v.  Busby,  supra. 

(«)  Hescotfs  case,  1  Salk.  330 : 
Noy,  75. 

(0)  Bridge  v.  Cage,  Cro.  Jac.  103. 
And  see  Bilke  v.  Mavelock,  3  Camp. 
374. 

{p)  Goode  V.  Zangley,  7  E.  &  C. 
26. 

(9)  See  per  Wightman,  J.,  ii 
Curtis  v.  Mayne,  2  Dowl.,  N.  S.  37. 
But  see  as  to  the  effect  of  a  counter- 
mand, Hunt  V.  Hoopvr,  12  AI.  &  W. 
eC4;  13  L.  J.,  Ex.  183  ;  ante,  p.  811. 

(>•)  Sncary  v.  Alidy,  1  Ex.  D.  299; 
45  L.  J.,  Q.  B.  803,  where  there  was 
a  composition  in  bankruptcy  accepted 
by  the  execution  creditor,  and  the 
sherilT  Lad  iiolite  tliereof  before  sale. 

(4)  Ex  p.  Toleman,  In  re  Milnes, 
W.  N.  1884,  163. 


(0  Scarfe  v.  II(difux,  7  M.  &  W. 
288.  See  Jin/iwlds  v.  JUirford,  8  Se 
N.K.  23;i;13L.J.,C.  P.177;  from 
which  case  it  seems  the  Court  will 
not  quash  a  return  uiiou  the  ground 
that  by  it  the  sheriff  claims  more  pos. 
session  money  than  he  is  entitled  to 

(«)  Smith  v.  Malt,  2  EoU.  Hep, 
203 ;  Palm.  318. 

{x)  Woodgate  v.  Emtchbiill,  2  T. 
E.  148,  per  Gould,  J. :  Sanderson  v. 
Baker,  3  Wils.  316:  Woods  v.  Finnis. 
7Ex.  362;  21L.  J.,  Ex.  138. 

(y)  Woodgate  v.  Knatehbull,  2  T. 
E.  149 :  Buckle  v.  Bcwes,  6  D.  &  R. 
1 ;  4  B.  &  C.  154. 

(z)  Woodgate  v.  Knatehbull,  2  T. 
E.  148.  And  see  Buckle  v.  Bewes,  3 
B.  &  C.  688 ;  5  D.  &  R.  495. 

(a)  Usher  v.  Walters,  4  Q.  B.  fyoi : 
Curku-is  V.  Bird,  1  Dowl.,  N.  S. 
762,  per  Coleridge,  J. :  Bilkingtcn  v. 
Cooke,  16  M.  &  W.'615;  17  L.  J., 
Ex.  141 :  Wrightup  v.  Greenacre,  10 
Q.  B.  1 ;  16  L.  T.,  Q.  B.  246:  Berlon 
V.  Laurence.  5  Ex.  816;  20  L.  .T., 
Ex.  46;  1  L.,  M.  &  P.  668;  ai.te, 
p.  825. 


m. 


ore  tho  writ  ia  executed 
ho  justitiud  in  tailing 
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;  V.  Ilalifux,  7  M.  &  W. 
'lyiwUla  V.  Jiiii-fonl,  8  Sc. 
13  L.  J.,  C.  P.  177;  from 
it  seems  the  Court  will 
return  upon  the  ground 
le  shoriiFchunis  more  po.s- 
ey  than  he  is  entitled  to, 
(  V.  Mall,  2  Koll.  Rep. 
318.  ' 

gate  v.  Knatchbull,  2  T. 
Gould,  J. :  Sanderson  v. 
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Pounditijc  and  Expman  of  Execution, 

iiijiu),  o>  JM  hi.  c.  4,  entitlod  to  12'/.    n  ovcrv  -Hu     if  ♦!.  ■  ■' 

not  excoed  100/. ;  and  «,/.  for  every  "o/  uvor  m.T   i"      I  "'/'""  ''^'l 
the  same  manner  as  ^^v^n.llJ^,:f'^'^l^;;'\'^^\^^^'}n 

Judge's  order,  tho  sheriifs  clai.  for  this  pSauo  nm  '^.^^  '^'  " 
regu  ated  accordingly  ;  and  th. ,  .foro,  inChX  o"he  was  )Zl 
entitled  to  poundage  upon  tlio  sum  really  duo  ^c^  1 1  «.n.  ,.T  i  Y 
t\  W  ttfv  4ht  to  poundage  undeVtlis  tt  ''1^  .  '.iSi 
by  7  ».  4  A\V.  c.  00(d);  ^nd  that  tho  sheriff  was  entitled  t  thi 
poundage,  although  defendant  went  t..  prison  with<.i     ,,  u  ,  ' 

debt,  e);  or  a  though  the  .lefen.lant  was\vlready  in  c  Lt' o  "  ,1  ho 
sheriff  when  the  ca.  an.  was  delivered  to  himf  /?  A.  ,1  w  ', 
sa.  was  delivered  to  tho  sheritt'  indorsed  to  il:tm-n  «;».,?  "''/"• 
and  the  party  directed  thereby  to  belafen  sS  4  VS  E^' 
and  was  thereupon  arrested  ty  tho  sheriff,  it  was  \S  th  t  tl„ 
latter  was  entitled  to  poundage  (,).  It  was  c'n  sidS  t  u  £e 
plaintift  could  not  levy  it  under  a  ca.  au.  (/,).  lint  now  bv  -\  t  .° 
r.  c.J)H,s.  31,  after  1st  March,  1843,  no  piu  dago  sLalTbe  navl,« 
to  sheriffs,  baililfs  and  others,  tor  takin-  the  bodx  o  nnx-^f^ 
in  execution;  but  there  shall  be  payable  to  the  Ihe ri?t"L.^'"tW 
person  haying  the  return  of  writs,  \ip„n  every  u  h  exLutbn 
against  tho  body,  such  fees  only  as  shall  be  allowed  to  bo  taken  W 
ehenffs  or  other  ofhcers  concerned  in  tho  execution  of  process  under 

?rT w°  f "^  \"*^"''*y  °*  *^  •^"'^f'"^^  «*'  t^«  ^^«u^ts  o  Common 
Law  at  Westminster  pursuant  to  7  IV.  4  <fc  1  r.  c.  55.  S^Z^ 
p.  36  ;  and  see  Appe7idix  (/).  "'^' 

The  party  entitled  to  execution  may  levy  tho  fees  and  exnensoa  of 
the  execution  over  and  above  tho  sum  recovered  (k)         ''^1"'°^°^  °* 

The  sheriff  and  officer  are  entitled  to  the  same  fees  on  an  order  of 
committal,  or  to  arrest  under  the  Debtors  Act,  1869  f32  Jti  K 
c.  62),  as  on  a  ca.  sa.  v"*  u.  oo  f. 

is  ^bv  3  «  TTn^  an  e^tJor  hahere  facias  possessionem,  the  sheriff 
IS,  by  3  G.  1,  c.   lo,  s.  16  (/),  entitled  to  12c/.  in  every  20s.  of  tho 


829 
Ca.  LXXIV. 

I'oundiiKo  ftiij 
uxiiniiMus  upoa 
a  ca.  8a. 


By  5  &  0  Vict. 
0.  98, 


(A)  See  Evans  v.  Manero,  iufra. 
per  Farke,  B. 

(c)  £rans  v.  Manero,  7  M.  &  W. 
463 ;  9  Dowl.  256. 

(a)  Bavies  v.  Griffiths,  4  M.  &  W. 
377;  7  Dowl.  204. 

(e)  Lake  v.  Turner,  4  Burr.  1981. 

(/)  Taylor  v.  Ward,  Tidd,  9th  ed. 
1040. 

{g)  Magnay  y.  Monger,  4  Q.  B. 
817. 

(A)  See  Hayley  v.  Backet,  5  M.  & 
W.  620 :  Pitcher  v.  Robertu^  2  Dr>w! 
N.  S.  394.  '     ■' 

(t)  It  seema  that  5  &  6  V.  0.  98, 
did  not  apply  where  a  party  had 


May  be  levied. 

Upon  an  order 
of  committal. 

Poundage  and 
expenses  upon 
au  elegit  or 
ha.  fa.  po. 


L  en  taken  on  a  ca.  sa.  before  Ist 

frt'^^%.  ^""*'"'^  ^.Matthews, 
1  C.  &  K.  380.  See  Jones  v.  Uobin. 
sou,  2  Dowl.,  N.  S.  1044,  where  the 
Bhenff  was  put  to  expenses  by  reason 
of  defendant  being  too  ill  to  be  re- 
moved. 

9i}  2l^-  ^^"-  *■•  ^5,  ante,  p.  826. 

(,1)  Inat  statute  entitles  the  sheriff 
to  poundage,  although  no  mention 
IS  made  of  elegit  in  the  enacting 
part  of  it.  j^^ash  v.  Allen,  4  Q.  B. 
?«';  12L.  J.,Q.  B.  2a8:'Ca«.,-v. 
i^^225'  ^  ^'  *^-  7";  27  L.  J., 


i 


8J0 


Fabt  X. 


Upon  a  levari 
fuciuH. 


ExKutiun  ijentntlly, 

VGarly  value  of  tUo  liniaH(«),  &c.,  whoroof  possosbiou  of  sowin  shall 
bo  given,  il'  hucIi  yciirly  viiliio  oxcood  not  flm  huiii  of  100/. ;  and  07 
lu  cvory  'JO.*,  of  tlio  yoiuly  valuo  ubovo  that  hiuu  (o).  Tho  Hlicrifi 
18  not  onhtlod  to  p()iinda;,'o  ou  au  deijit  unloss  tUo  land  is  actuallv 
oxteudod  undor  tho  writ  ( /i). 

4.  As  to  a  Mhoiitf  boforo  7  \V.  4  <£,•  I  V.  c.  fifl,  not  boinp-  entitled  to 
poundugo  upon  oxocuting  a  writ  of  kmtri  /\ici,t»  for  u  Crowu  dobt 
fife  iitnLHiis  V.  Jiuthwell,  (i  Mooro,  338;  3  B.'&  B.  143.  ' 


20.  How  fur  a 
(liNc^lllr^^o  (if 
judgment  and 
reiiiucly  for 
amouut  luviud. 

27.  Irrogidar 
exocutiou. 
Sfttiiiff  it 
ouidu,  lice. 


Time  for  ap- 
plying to  set 
asido. 

Who  may 
mako  appli* 
cation. 


7  ■  ,  /^"mi  '^'"'•n  -^"'<^'""'.V«  f'f  Jtuhjmfnt  and  Ilnneth/  for  Amouut 
/eyir(/.]—l his  will  bo  iound  noticed,  whilo  treating  of  tho  imrticulur 
writs  of  oxocution,  post,  <J/i.  AA'AT.  tt  acq.  As  to  tho  outrv  of 
satisfaction,  $ee  Oh.  LXXll,,  nute.  , 

27.  IrnyiildrRrw.ntwii.l—K  the  writ  of  oxocution  bo  irregular  or 
ought  not  to  havo  iHsucd(7),tho  Master  at  Chaniburs  will,  in  gon.'ial 
sot  it  asulo,  and,  if  goods  or  nionoy  havo  boon  loviutl  undor  it,  onlrr 
thorn  to  bo  restored,  or,  if  tlio  jjarty  bo  in  custody  under  it  oidtr 
him  to  bo  discharged.  So,  if  tho  oxocution  has  boon  iriegulailv 
executed,  ho  will,  in  general,  order  such  restoration  or  dlHchaig,. 
But  tho  execution  will  not,  as  wo  havo  seen,  (tutv,  p.  S03,  in  geiicnd" 
bo  sot  aside,  whoro  too  largo  a  sum  has  been  levied  ;  all  tho  Master 
will  do  in  such  a  caso  is  to  compel  tho  oxocution  creditor  to  refund 
tho  overplus. 

The  application  for  the  order  should  bo  mado  by  summons  as 
oarlv  as  possible  (r). 

Third  parties  cannot  in  general  mako  tho  application  (a).  A  do- 
fendant  is  not  disciualified  bv  want  of  interest,  on  account  of  a  tiat 
m  bankruptcy  having  issued  against  him  and  being  still  in  opeia- 
tion,  from  moving  to  sot  asido  an  execution  levied  on  his  good- 
against  good  faith,  though  tho  dobt,  warrant,  and  judgment  aro 
unimpeachod  {(),  ° 


(«)  Not  on  the  amount  to  be 
levied.  Ndnh  v.  Allen,  4  Q.  B.  784  : 
12  L.  J.,  Q.  B.  298. 

(o)  See  Fricv  v.  Mollis,  1  M.  &  Sel. 
105. 

(p)  Carter  v.  Iliighcs,  2  H.  &  N. 
714,  718 ;  27  L.  J.,  Ex.  225,  229. 
See  Mortiniore  v.  Cragi/,  3  C.  P.  D. 
216,  per  Bramwell,  L.  J.,  at  p.  218. 

{q)  See  Turner  v.  I'ltlman,  2  Ex. 
513:  Badhoiise  v.  Mcllor,  28  L.  J., 
Ex.  141 :  and  see  Davis  v.  Shaptey, 
1  B.  &  Ad.  54,  where  a/,  fa.  issued 
after  tho  defendant  had  obtained  his 
certificate  from  the  Court  of  Bank- 
ruptcy. 

(r)  Within  what  time  an  irregu- 
larity must  in  general  be  t.ikeu  ad- 
vantage of,  see  ante,  Ch.  XLII.  See 
Austin  v.  Davty,  8  Jur.  1138,  M.  T. 
1844,  B.  C. :  Brooks  v.  Hod.wn,  2  D. 
&  L.  256;  8  Sc.  N.  B.  224  ;  13  L.  J., 
C,  P,  2'I2;  Warnev.lladdon,  9L>owl' 
960:  Jones  v.  JJavies,  l  B.  C.  E. 
290,  where  defendant  alleged  he  had 


not  been  served  with  process  and 
knew  nothing  of  the  action :  Akuck 
\.Si<tchffv,  4  D.  &  L.  619,  per  IWf,  J., 
Where  the  application  was  made  by 
assignees.  And  see  Biaterivurth  v. 
Williams,  4  D.  &  L.  82 :  Voi,ntuhle  v. 
lot/urgill,  2  Bowl.  Cm  :  Bancs  v. 
Watkuis,  2  Dowl.,  N.  S.  930:  I'omk 
V.  t'ockvrton,  7  Dowl.  21 :  UreeiiMdd 
v.  I'ritvhard,  8  M.  &  W.  HS.  See 
Goodtitle  d.  Murrcll  v.  Badiille.  9 
Dowl.  1009. 

(»)  This  is  so  stated  in  all  tho 
earlier  editions  of  tbia  work,  thouirh 
no  authority  is  cited.  Buwxir  "v 
lloi/d,  9  Dowl.  1029,  would  ni.pear 
to  support  this  view.  It  hns  lieen 
held  at  Chambers  that  a  third  party 
claiming  to  be  the  owner  of  the  guods 
seized  could  make  the  application. 
Barton  v.  Dickens  ij-  Co.,  Jud.  Ch., 
Nov.  30,   1880,  cor.   Boweii,  J.,  « 

1  ^? &d"236^"  ^'^''^'^<  ^ ^-  ^-  ^*^^ ' 
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loviud  ;  all  tho  MuistiT 
iou  creditor  to  rotund 

nado  by  summons  as 

ipplication  («).  A  do- 
t,  on  account  of  a  tiat 
being  still  in  opeia- 
1  levied  on  his  good.. 
it,  and  judgment  aro 


80,  cor.  Boweii,  J.,  ex 


Irregular  L'xecutiuu. 

objections,  all  of  yiiich  wl:;/ d^  .  ^l  I!  ^^  £T^^'  f  "j""'^  '^^ 
"ppication;  but  this  is  doubtful  (A  Whe-o  a  i"" '''  ^''^  *""* 
asulo  an  execution  on  the  gn.un.l  th!  t  .W.  ',  f  «"»""oi,s  to  set 
to  plaintitf,  hud  been  heard  ai  I  lis.,  .   'V^  "  ^'V'^''■"*'  ""^  i"'lfbted 

it  \vas  hdd, .  that  \tZt  rmlr  t  '^th\f '!  /;r\j;''r't'''«= 

Svit?(T  similar  appUcatiou^o  tho  cJ^  ^'l^^^^Z^^i^ 

J^'^SftrS^a^iTiSSr-llsS-j-^ 

him  from  bringing  ajiv  action    n  ...1  ,^''v  "  Koneral  restrain 

cution,  &c.  ex  ,l,Moj„stHk,;  tl  o  ('ourt  wi^ll  iw  t  ,,  .  "'^'  "^'^ 

his  costs  of  tho  order  for  that  nuroos  m,]  Tu  ^m'"'''"'  *^''^''  '""' 
bring  any  action(.).     I     hft    L?  S  b  Sdn.Muw^^^  '"'•*  *" 

nosed  at  tho  time  ot'disnosing  o  "he  sun  Sf  ^  ^'Z  ""*  "V 

1)6  restrained  from  br  nging  an  ueti^r/M      l/..,     '''1'* ''"'''"V''^ 

stay  of  proceedings  may'be^.rdcV;:,irtl^^i;rpui.tf"ft1h^ 
application  bo  by  one  of  several  defendants,  the  coSs  n  i  1,!.  r.  ^ 
to  him,  and  not  to  any  other  X)a.rtv(,n  it  „  f""**  ""'«t  be  piiul 
costs  cannot  bo  rocovZd  L  damalis  ^in  1  nf'  '"'"J-  T'^'''''^'  ^^° 
taking  the  goods  under  colour  o?  the  eLiTtiSn  eT  °V/'fl?""  r^" 
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.Succcsdivo  ap. 
I'lieiitiouu. 


Rf'traiiiiiij^ 
aitiuu,  costH, 
if. 


When  party 
rimy  justify 
innler  irivgu- 
lar  writ. 


1 


(«)  Bichiell  V.  WetherclL  1  Q,  B 
914;  1  a.  &  D.  400.  See  JJavuav. 
/Fff<Aiw,v,'2Dowl.,  N.  S.  yaO:  CVffrwfee 
V.  Mackenzie,  5  M.  &  G.  2.51 :  nor»e 
y.  JJeer,  2  B.  &  Aid.  373.  And  Bee 
Vol.  2,  Ch.  CXXIII. 

(:r)  i^i/?f  V.  Jjaviea,  6  M.  &W.  546' 
see  Vol.  2,  Ch.  CXXIII. 

(y)  titiickbridye  v.  iSiissaiis,  6  Jur. 
437  Q.  B.,  T.  T.  1842:  Mou'-  /. 
Mitl,  26  t.  J.,  Ex.  205:  Cash  v. 
« ells,  1  B.  &  Ad.  376,  where  the 
proceedings  were  set  aside,  being 
against  good  faith. 
Jfl)  Lorimer  v.  Lule,  1  Chit.  Rep, 
134,  238  :  Wentivorth  v.  Bidlcn,  9  B. 
&  C.  840.  A  defendant  having  been 
arrested  on  a  ca.  sa.  after  plaintiff 
had  proved  his  debt  under  a  fiat 
agamst  him,  applied  by  summona  for 
his  discharge,  and  to  set  aside  the 
ca.  sa.;  tho  judge  made  the  order, 
imposing  as  a  term,  that  the  defen- 
dant should  bring  no  action ;  having 
availed  himself  of  the  order  so  as  to 
obtain  his  discharge,  it  was  held  th"*- 
the  defendant  could  not  move  to  set 
aside  so  much  of  it  as  restrained  him 
from  bringing  an  action.    Saytvard 


V.  Jhif,  12  C.  B.,  N.  S.  346:   TFUcox 
v.;M/.„,  l,5C.B'.,N.S.8,'J7. 

(")  CW.7i  v.JI'clls,  I  B.  &  Ad.  375. 
1  ho  Court  will  not  iutorfero  with  tho 
discretion  of  a  Judfjo  in  this  respect. 
S't^*r238.''-«-'^C.P.P483; 

^_^(*)  Abbott  V.  Greenwood,  7  Dowl. 

(<')  Jfenham  v.  Dormcs,  3  A.  &  E. 

(d)  Showier  v.  Slca/ces,  2  D.  &  L  2 
(fi)  Loton  v.  Devervux,  3  B.  &  Ad. 

U)  Wliere  there  b  no  writ,  or  onlv 
a  void  writ,  trespass  lies.  See  Cameron 
V.  Zu/Aj^ooi.  2  W.  Bl.  11<J2:  Farxons 
V.  Loud,  3  Wila.  341,  at  p.  345.  A 
plaintiff  who  issued  a  ca.  sa.  on  a  iudK- 
meut  for  less  than  20,!.  contrary  to  7  & 

8  V.  c.  90.  was  held  liable  to  an  action 
of  trespass,  though  the  writ  had  not 
been  set  aside  Brooks  v.  Bodgkinson, 
4H.&N.712;  29L.J.,Ex  93. 

(j?)  Philips  v.  Biroti,  1  Stra.  609 : 
Codrtnntnn  v.  Z%vf,  8  A.  &  E.  449: 
lUancuenaij  v.  Burt,  4  Q  B  707  • 
Jones  V.  Williams,  8  M.  &  W.  349' 

9  Dowl.  702 :  Prmtice  v.  Harrison' 


!  Ji 


I  ! 
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Taet  X. 


Irregular  exe- 
cution, how 
far  operative. 


Executivii  (jinnalhj, 

for  nn  arrest  or  seizure  made  under  it  (//).   When  tlio  writ  ia  regular, 
but  IS  founded  on  a  jud-;niont  or  order  Mhich  is  afterwards  got 
aside,  but  not  as  irregular,  it  is  a  protection  to  all  parties  (i);  and  so 
It  IS  It  the  judgment  bo  reversed  or  sot  aside  as  erroneous  (A-),  for 
the  wrong  is  then  tho  act  of  the  Court :  but  if  the  judgment  be  set 
aside  for  irregularity,  or  as  signed  in  bad  faith,  it  is  still  a  protec- 
tion to  the  sheritf,  or  his  officer,  or  a  gaoler  (/),  who  need  not  rely  on 
the  judgment  to  support  the  justification ;  but  it  is  no  protection  to 
tho  party  (m),  or  his  solicitor  («),  who  cannot  rely  on  the  writ 
without  showing  a  judgment  to  support  it.     Tho  party  against 
whom  the  execution  issued  is  not  estopped,  as  against  the  party 
who  sued  It  out,  from  showing  that  the  writ  has  been  so  set  aside, 
by  afterwards  giving  the  sheriff  notice  to  return  it,  as  the  writ  may 
be  good  as  to  the  sheriit'  and  all  persons  acting  under  him,  and  bad  as. 
to  the  party  who  sued  it  out;  and  this  though  the  writ  be  returned 
and  filed  of  record  (o).     Whether  sot  aside  or  not,  tho  sheriff  and 
his  ofiicer,  and  all  persons  acting  under  the  sheriff,  are,  in  general, 
protected  by  it,  hmrover  irregular  (;>),  provided  it  bo  not  void  on 
the  face  of  it,  or  did  not  issue  from  a  Court  without  jurisdiction, 
and  provided  he  or  they  do  not  join  in  tho  same  plea  with  the 
"^^^'^U'li-  ,  ^  *",'"«  M-  purchaser  also  will  gain  a  title  under  the 
sheriff  unless  the  writ  be  void,  or  tho  goods  were  the  goods  of  a 
stranger  and  not  of  the  party  against  whom  the  execution  issued  (r)  • 


4  Q.  B.  852 :  Rankin  v.  Dc  Medina, 
1  C.  B.  183 ;  2  D.  &  L.  813 :  CoHett 
V.  Fostvr,  2  H.  &  N.  356 ;  26  L.  J., 
Ex.  412 :  Williams  v.  Smith,  14  C.  B., 
N.  S.  696:  Smith  v.  Sydney,  L.  R., 
6  Q.  B.  203 ;  39  L.  J.,  Q.  B.  144.  If 
the  writ  is  only  irroneaus,  a  party 
may  justify  under  it  after  it  has  been 
set  aside  for  an  act  done  under  it  be- 
fore it  is  set  aside.  *.  C. :  JVilnon  v. 
Tmnnion,  6  Sc.  N.  R.  894  ;  6  M.  &  G. 
236  ;  1  D.  &  L.  513  •  Green  v.  Elqic, 
5Q.  B.  99;  14  L.  J.,  Q.  B.  102. 

(/<)  Codrii/t/ion  v.  JJoyd,  8  A.  & 
E.  449  :  Barker  v.  Braham,  3  Wils. 
368  :  Bates  v.  I'illinq,  6  B.  &  C.  38  ; 
9  D.  &  R.  44.  See  (}rcen  v.  Elgic,  6 
Q.  B.  99.  A  sohcitor  is  not  liable  in 
trespass,  jointly  with  a  bailiff,  for 
executing  a  precept  out  of  the  juris- 
diction oi  a  local  court.  Soivell  v. 
Champion,  2  N.  &  P.  627 ;  6  A.  &  E. 
4()7.  See  further  as  to  a  solicitor's 
liability,  ante,  p.  118. 

(i)  Smithy.  Sydney,  L.  R.,  5  Q.  B. 
203  ;  39  L.  J.,  Q.  B.  144. 

(Jc)  Williami  v.  Smith,  14  C.  B., 
N.  S.  596,  623  :  Bank  of  United  States 
V.  Bank  of  Washington,  6  Peters, 
XJ.  S.  8. 

(/)  Brown  v.  Watson,  23  L.  T,  74.^> ; 
Parsons  v.  lloyd,  3  Wils.  at  p.  345: 
iV'asA  V.  Swinburn,  4  Sc.  N.  R.  562 ; 
2  M.  &  Gr.  853 :  Greaves  v.  Keene, 


4  C.  P.  D.  73. 

(»0  I'arsons  v.  Z/oi/d,  3  Wils.  341  • 
//  il/iams  V.  Smith,  14  C.  B..  N  S 
596,619.  •,!>■". 

()i)  Barker  v.  Braham,  3  Wils.  3GS  ■ 
Ji  il/tams  V.  Smith,  14  C.  B..  N  S 
696,619.  -c-.,  i>.o. 

(u)  Junes  V.  Williams,  8  M.  &  W 

349 ;  9  Dowl.  702  ;  10  L.  J.,  Ex.  253' 

(p)   Woolley  V.  Clark,  6  B.  &  Aid 

744,  746,  per  Best,  J. :  /m-  v.  Lueas, 
1  Car.  &  P.  7 :  Junes  v.  Williams,  8 
M.  &  W.  356;  9  Dowl.  710,  per 
I'arke,  B. :  Butcher  v.  Sfeim-t,  U 
M.  &  W.  857;  1  D.  &  L.  308;  1 
Srni  h  L.  C.  219b:  12  L.  J.,  Ex. 
oi91 :  Brotvn  v.    Watson,   23  L.   T. 

745.  As  to  when  it  is  necessary  for 
a  sheriff  in  an  action  against  him  to 
prove  the  judgment,  see  White  v. 
Morns.  11  U.  B.  1015 ;  21  L.  J.,  C.  P. 
185.  As  to  the  sheriff's  warrant 
being  evidence  of  the  writ,  see  S.  C. 
and  Bessey  v.  Wyndham,  6  Q.  b' 
166 ;  14  L.  J.,  Q.  B.  7 :  Uaylock  v. 
iSpwAtf,  22L.  J.,M.  C.  67. 

(?)  I'hilips  V.  Biron,  1  Str.  509' 
It.  V.  Harrison,  15  East,  615 :  Ba/ea 
V.  Tilliny,  6  B.  &  C.  38 ;  9  D.  &  E. 
44  :  Hooper  v.  lane,  10  Q.  B.  546 

M.  &  Sel.  110:  Doe  v.  Thorn,  1  M 
&  Sel.  425.-  ^w«..  Dyer,  363,  pi. 
24;  6  Rep.  90;  post,  p.  840. 


V^hcn  tlio  writ  is  regular, 
vLiuh  is  al'tcrwiirds  sot 
to  all  parties  (i);  and  so 
ide  as  erroneous  {k),  for 
t  if  the  judgment  be  set 
aith,  it  IS  still  a  protec- 
'),  who  need  not  rely  on 
ut  it  is  no  protection  to 
anot  rely  on  the  writ 
it.  The  party  against 
id,  as  against  the  party 
t  has  been  so  set  aside. 
;urn  it,  as  the  writ  may 
J  under  him,  and  bad  as. 
;h  the  writ  be  returned 
or  not,  the  sheriff  and 
sheriff,  are,  in  general, 
ided  it  bo  not  void  on 
•t  without  jurisdiction, 
be  same  plea  with  the 
gain  a  title  under  the 
Is  were  the  goods  of  a 
he  execution  issued  (r) ; 
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mis  V.  Iloi/d,  3  Wils.  341  : 

V.  Smith,  14  C.  B.,  N.  S. 

■ery.  Braham,  3  Wils.  368: 
f.  Smith,  14  C.  B.,  N.  S. 

»  V.  Williamn,  8  M.  &  W 
ivl.  702;  10  L.  J,  Ex.253.' 
<Ueij  V.  CJark,  6  B.  &  Aid. 
er  Best,  J. :  Iron  v.  LuatH, 
'.  7 :  Jones  v.  WilUanis,  8 

356;  9  Dowl.  710,  per 
:  Butcher  v.   Steimrt,   11 

857;  1  D.  &  L.  308;  1 
C.  219b:  12  L.  J.,  Ex, 
n  V.  Watson,  23  L.  T. 
)  when  it  is  necessnry  for 

an  action  against  him  to 
judgment,  see  White  v. 
a.  B.  1016;  21  L.J,,  C.  P. 
o  the  sheriff's  warrant 
nee  of  the  writ,  see  S.  C, 

V.   Wytidham,  6   Q.   B, 

J.,  Q.  B.  7 :  Uaylock  v. 
L.  J.,  M.  C.  67. 
ps  V.  Biron,  1  Str.  509: 
son,  15  East,  615 :  Bates 
i  B.  &  C.  38  ;  9  D.  &  E, 

V.  Lane,  10  Q.  B.  540. 
!.  105  :  I)r,e  v.  Mnrlc,,,  6 
[10:  Doe  v.  Thorn,  1  M, 
;  Anon.,  Dyer,  363,  pi, 
90;  post,  p.  840. 


Irregular  Executiun.  g,, 

purtlt't^arS"  °™  "''  --ver  even  against  a  lona  Me    Ch.  LXXIV. 

norp°r:feSTi'Skin JIS  1^'^'^^  ^^^^^^  '^  ^°  "^  "'•  -'•  (0-  does  If  writ  set 
wi'it  r^r  Piamtiff    from  issuing    and  oxocuting    another  >^^^^<  another 

^  •'■  may  be  issued. 

28.  Amendment  of  Writ.l~1]iQ  R   of  ^  r    fu,i   wirrrT       ,„  no    . 
[ante,  p.  442),  gives^ery  eieaXVpotfs  to  th^e'tu;!  /f  j^di    ment^'^SV 

Under  fif  P^r'''^'"f '  ^^'^  ^^^^^^^^  *°  ^'^^'  ^^  oxecuioL^         ° 
Under  the  above  rule,  amendments  will  be  illnwo,!  \v  di 

where  they  would  have  been  before  the  CW  Za.rp^ori  185.  3 
in  many  other  cases.  Eefore  the  Com.  Law  Proc  Act  ii-J  '^, 
of  execution  might  be  amended  for  a  misprisfon'of^to'crorkrt 
8  //.  h,  c.  12  and  the  Court  or  a  Jud^o  inisht  nllnw  ^wT  V 
amended  in  the  teste  (,.),  the  return  (.)XSues  o  °tle  iSies^.Y 
the  sum  rocoyered  by  the  udgment(«),  the  form  of  Son  ^' 
and  the  like  (c)  even  after  they  haVbeeu  executed  and  lo- 
turned  (rf  ,  or  aft«-  a  day  and  a  year  had  elapsed  (e),  and  tWs  even 
as  against  bail  (/).  _An  amendment  was  also  frequently  aUowed 
even  after  a  rule  nisi  obtained  to  set  the  writ  aside  MTho 
amendment  might,  be  made  by  the  award  of  execut  o^on  tho 
ro  (A)  (and  for  this  purpose  the  entry  of  the  award  of  it  on  the 
roll  must  have  been  made,  and  tho  roll  produced  in  Coi°rt  o? 
™t*Vi"'^?''i''*  the  time  the  application  was  made),  o?  by  the 
record  of  the  judgment (i).  An  amendment,  however  would  be 
refused  where  It  would  prejudice  the  rights  of  third  peSoSs  as 
where  the  party  against  whom  the  execution  issued  subseoueAtlv 
became  bankrupt  (fc).    Where,  by  allowing  the  amendmenrof  a 


(.?)  Farrant  v.  Thompson,  2  D.  & 
R.  1 :  Tancrvd  v.  Athjood,  4  H.  &  N. 
438 ;  28  L.  J.,  Ex.  362. 

(0  Collins  V.  Beaumont,  10  A.  &  E. 
22.5. 

00  Com.  Dig.  "Execution"  (H) : 
Fish'x  case,  Godb.  372 ;  Latch,  193 ; 
Gilb.  Execution,  54 :  M'Cormac/c  v. 
Melton,  1  C,  M.  &  R.  625  ;  3  Dowl. 
215 :  Mackie  v.  Warren,  2  M.  &  P. 
279;  6Bing.  176. 

(.)•)  Emjleheart  v.  Bunhar,  2  Dowl. 
202:  Campbell  v.  Ciimminy,  2  Burr. 
1188.  See  Bradlei/  v.  Bu'illie,  1  Sc. 
78;  3  Dowl.  111. 

(//)  Thorpe  v.  Hook,  1  Dowl.  501 : 
Hunt  V.  Kendriok,  2  W.  BI.  830: 
Atkinson  v.  Newton,  2  B.  &  P.  330, 
As  to  amending  the  writ  by  enlarging 
tlie  time  for  its  return,  see  liildiiard 
V.  Baker,  2  Dowl.  16 ;  1  C.  &  M.'611. 

{i)  Thorpe  v.  Hook,  1  Dowl.  501 : 
Mackie  v.  Smith,  4  Taunt.  322: 
Kewnham  v.  Law,  5  T.  R.  577. 
^J^i)  Larochc  v.  Wasliroiir/h,  2  T.  R, 
737:  Arncll  v.  Wcathcrby,  3  Dowl. 
4G4  :  I  C,  M.  &  R.  831 :  M'Cormack 
V.  Melton,  1  A.  &  E.  331 ;  3  N.  &  M. 
801.     And  see  Moiii/a  v.  Leake,  8 

C.A.P.— VOL.  I. 


T.  R,  416,  n. :  Wchber  v.  Ilntchins 
^f.&W.3l9:Bicknelly.We!he>^^^^^^^^^^ 
mfra.  ' 

(A)  Bicknell  v.  Wetherell,  1  Q.  B. 
914  ;  1  G.  &  D.  460. 

ic)  See  Shaw  v.  Maxwell,  6  T.  R. 
450. 

{d)  Thorpe  v.  Hook,  M'Connaek 
•V.  Melton,  Arncll  v.  Weatherby, 
Bicknell  V.  Wetherell,  supra. 

is)  Bicknell  v.  Wetherell,  supra. 

(y)  Engleheart  y.  Bunhar,  2  Dowl. 

Ig)  Arncll  v.  Weatherby,  Enqle- 
heart  y.  Dunbar,  supra. 

(/()  Atkinson  y.  Xcivton,  2  B.  &  P. 
330.  Tho  Courts  can  nov/  allow  of 
an  amendment  although  there  is 
nothing  in  writing  to  amend  by.  See 
R.  of  S.  C,  Ord.  XXVIIL  r.  P 
supra,  and  C.  L.  P.  Act,  1852,  s,  222* 

{i)  Thorpe  v.  Hook,  1  Dowl.  501 : 
Browne  y.  Hammond,  Banics.  10. 

{k)  Webber  v.  Hatchins,  8  M.  & 
W.  319 :  Brooks  y.  Hodson,  8  So.  N. 
It.  22o:  llnnl  v.  Fas/nan,  4  M.  &  Sel. 
329 :  Fhillips  y.  Tanner,  6  Buig.  327 ; 
3  M.  &  P.  562.  °         ' 
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Paet  X. 


Amendment  of 
indorsement. 

29.  Eestitu- 
tiou. 


30.  Fraudulent 
execution. 


Execution  generally, 

ca.  sa.,  the  bail  would  be  fixed,  the  Court  would  give  them  an 
opportunity  of  freeing  themselves  (;)■ 

It  may  be  added,  that  the  statutes  of  jeofails  did  not  extend  to 
writs  of  execution. 

As  to  amending  the  indorsement  when  the  sheriff  has  been 
directed  to  levy  too  large  or  too  small  a  sum,  see  ante,  p.  803. 

29.  Restitution. 2— li,  after  money  is  levied  under  a  writ  of  execu- 
tion, the  judgment  bo  reversed  or  set  aside,  the  party  against  whom 
the  execution  was  sued  out  shall  have  restitution.  If  a  term  or 
goods  be  sold  under  a  fi.  fa.  it  is  only  the  money  for  which  they 
were  sold,  and  not  the  term  or  goods  themselves,  which  shall  be 
restored  (to);  but  if  the  judgment  be  reversed  before  the  term  or 
goods  are  sold,  the  term  or  goods  must  be  delivered  back  to  the 
party  (w).  So,  if  lands  be  extended,  under  an  elegit,  and  the  judg- 
ment be  afterwards  reversed,  the  lands  shall  be  restored  (o).  Where 
the  judgment  is  set  aside  for  irregularity,  &c.,  restitution  (when 
necessary)  forms  part  of  the  order;  and  if  the  goods  or  money  be 
not  restored,  the  Court  will  grant  an  attachment.  Where  restitu- 
tion of  the  sums  paid  by  defendant  is  awarded,  the  plaintiff  is  bound 
only  to  repay  defendant  what  has  been  properly  paid  by  him  (p) 
As  to  the  mode  of  restitution,  where  the  judgment  has  been 
reversed  on  appeal,  see  post,  Ch.  LXXX  V.  If  the  writ  of  execution 
bas  been  indorsed  to  levy  too  large  a  sum,  and  the  levy  has  been 
made  accordingly,  as  we  have  seen  ante,  p.  804,  the  Court  will 
order  the  overplus  to  be  refunded. 

30.  Fraudulent  ^a:ecM<iow.]— Although  there  is  strong  reason  to 
believe  that  a/,  fa.  has  been  issued  in  order  to  defraud  a  hand  fide 
creditor,  and  that  the  sheriff  is  a  party  to  the  fraud,  the  Court  will 
not,  m  general,  interfere  summarily  to  compel  the  sheriff  to  pay 
over  the  proceeds  of  the  levy  to  tho  bond  fide  creditor,  but  the 
question  of  fraud  must  be  left  to  a  jury  (q).  Perhaps,  however,  in 
a  clear  case,  the  Coui-t  might  interfere  summarily  (r).  If  the  right 
of  nocreditor  intervenes,  the  sheriff  is  bound  to  sell  under  a  writ 
on  a  judgment  fraudulent  as  against  creditors,  for  such  judgment 
18  good  between  the  parties,  and  void  only  as  against  creditors ;  and 
it  he  sells  under  such  a  judgment  to  a  bond  fide  purchaser,  he  can- 
not be  compelled  to  re-seize  the  same  goods,  for  the  purchaser 
has  a  good  title  («).  See  Vol.  2,  Oh.  CXIV.,  as  to  a  fraudulent 
warrant  oi  attorney. 

Money  levied  by  a  regular  execution,  under  a  judgment  valid  on 
the  Jaco  of  it,  cannot  be  recovered  back  in  an  action  for  money  had 


(0  Bradley  v.  Baillie,  1  Sc.  78 ;  3 
Dowl.  111.  See  £naleheart  v.  Dun- 
bar, Arnell  v.  WeatJierhy,  supra. 

(«0  Ro.  Abr.  778;  8  Co.  19,  143: 
Eyre  V.  Woodfme,  Cro.  El.  278 ;  2 
Bac.  Abr.  "Execution"  (Q) ;  Doe -v. 
Thorn,  1  M.  &  Sel.  425. 

in)  See2Eo.  Abr.  491. 

(o)  lie.  Ahr.  778 :  flr^ndyere  v. 
Due,  Cro.  Jac.  246;  Yelv.  179;  2 
Bac.  Abr.  "Execution"  (Q). 

{p)  Whalley  v.  Harnett,  2  Dowl.  33, 


((?)  Darbcr  v.  MitcheU,  2  Dowl. 
574.  See  Meimwtt  v.  Laurence,  15 
Q.  B.  1004;  20  L.  J.,  Q.  B.  25: 
Vhristophcrson  v.  Burton,  3  Ex.  160: 
18  L.  J.,  Ex.  60. 

(r)  Per  Battcson,  J.,  Id.  See  Im- 
ray  v.  May  nay,  11  M.  &  W.  276 ;  12 
L.J.,  Ex.  188,  per  PwAr,  B. 

(v)  Im?-ay  v.  Magnuy,  11  M.  &  W, 
276,  per  Barke,  B. :  Christophcrson  v, 
Burton,  supra. 
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and  received,  on  the  ground  that  judgment  was  signed,  or  oxecu-    Ch.  LXXrv. 

tion  issued,  fraudulently,  for  the  whole  sum  named  in  the  judg- 

ment,  where  part  had  been  already  paid.  The  remedy,  in  case 
of  such  fraud,  is  by  application  to  the  Court  in  which  the  action 
was  brought,  or  to  a  Master  at  Chambers,  to  sot  aside  the  judgment 
and  execution  (<).  The  application  should  be  to  set  aside  the  latter 
only,  if  there  was  no  fraud  so  far  as  the  judgment  is  concerned. 


(0  De  Medina  v.  Grove,  10  Q.  B.  152 ;  15  L.  J,,  Q.  B.  287. 
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Part  X. 


CHAPTEE  LXXV. 


WRIT  OF  FIERI  FACIAS. 


PAaE 
JFfiat 836 

In  what  Cases  and  when  to 

be  sued  out   836 

Form  of 836 

Mow  sued  out  and  indorsed .  837 
Delivery  of,  to  Sheriff,  ^-c. .  837 
By  whom,  when,  where,  and 

hotv  executed    '. . . . .   837 

Payment  of  Rent  and  Taxes 

on  Seizure  under 841 

What  SO)  i  of  Property  may 

be  taken  and  how  disposed  cf  845 

9.    Whose  Property  may  be  fa/cen  850 

10.  SeveralWrits,Priorityof,^-c.  860 


1. 

2. 

3. 
4. 
6. 
6. 


8. 


7A0E 

11.  From  what  Time  u   binds 
Defendant's  Property    ....   863 

12.  When  and  how  returned   . .   863 

13.  Venditioni  Exponas  and  Dis- 

tringas Vicccomitem    ....   865 

14.  Alias  or  Plurics  Writs,  ^-c. .  868 

15.  What  other  kinds  of  Execu- 

tion may  issue  after  Fi.  Fa.  868 

16.  How  far  a  Discharge    of 

Judgment     869 

17.  Bemedy  for  Amount  levied . .  869 

18.  Irregular  Execution 871 

\^.  Amendment  of  871 

20.  Restitution 871 


l;.  n7m«.]--The  writ  of  fieri  facias  is  a  judicial  writ,  that  lieth  for 

1   Whaf  5.™  "^^°  '^'"^  recovered  any  debt  or  damages  in  the  Queen's 

.  fTiicn.  Courts. 

Hy  Ord.  XLIIL  r.  1,  "Writs  oi  fieri  facias  and  of  elegit  shall 
have  the  same  force  and  effect  as  the  Hke  writs  have  heretofore 
had,  and  shall  be  executed  in  the  same  manner  in  which  the  like 
writs  have  heretofore  been  executed." 

2.  In  what  2.  In  luhal  Cases  and  when  to  be  sued  out.l—By  Ord  XLII  r   1  "7 

Co'lbe  SdtuT  "  ^^^P  PT'^  ^^^"^^«"\  ^"^y  f'"^  °f  -^"^  or  any  costs  shall  be 

out.  payable  under  a  judgment  or  order,  shall,  so  soon  as  the  money  or  costs 

snail  be  payable,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of 

fieri  facias  or  one  or  more  writ  or  writs  of  elegit  to  enforce  payment 

thereof,  subject  nevertheless  as  follows: — 

(a)  If  the  judgment  or  order  is  for  paj-ment  within  a  period 

therein  mentioned,  no  such  writ  as  aforesaid  shall  bo  issued 
until  after  the  expiration  of  such  period. 

(b)  The  Court  or  a  Judge  may  at  or  after  the  time  of  givins 

judgment  or  making  an  order,  stay  execution  until  sucli 
time  as  they  or  ho  shall  think  lit." 
As  to  the  time  when  the  writ  may  be  issued,  see  ante,  p.  789. 

3.  Fonnof.  3.  prmo/.^-I'ormBoi-  -it  are  given  in  Appendix  H.  to  tho 

li.  Of  to.  c,   ISiid,  and  their  use  is  prescribed  by  Ord.  XLII 
r.  14  (a). 


(a)  See  forms,  Chit.  F.  p.  319  et  aeq. 


How  sued  out,  dx. 
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e  ante,  p.  789. 


The  writ  must  be  so  moulded  as  to  follow  the  substance  of  the  Chap.  LXXV. 
judgment  or  order.  

As  to  the  direction,  teste,  and  return  of  the  writ,  sec  ante,  pp.  797  Direc.ion, 
— 800.     This  writ,  like  other  writs  of  execution,  must  strictly  pursue  teste,  return, 
the  judgment,  and  be  warranted  by  it,  or  it  will  be  irregular,  and  ^^^  *°™^  "*• 
in  some  cases  void,  aee  ante,  p.  79G. 

4.  Hoiu  sued  out  and  indorsed.']— Oet  a  Hank  form  of  ivrit,  and  4.  How  sued 
fill  it  up  in  accordance  ivith  the  judgment  or  order.     Then  procure  a  out  and  in- 
pro^c.ipe  (h)  stamped  luith  a  5s.  impressed  fee  stamp  (see  Orders  in  App.,  <^orsed. 
l)ost.  Vol.  2),  and  having  filled  it  up,  attend  at  the  writ  office  with  the 
ivrit  or  office  copy  of  the  judgment,  or  the  order  and,  the  praxipe.     The 
officer  ivill  compare  the  ivrit  with  the  office  copy,  judgment  or  order, 
and  ivill  then  seal  the  ivrit  and  return  it  and  the  office  copy,  judgment 
or  order  to  you,  and  he  will  retain  the  pra;ci})e.     Indorse  the  ivrit 
thus:  '■'■Levy  the  whole  [or         /.  the  sum  you  are  entitled  to  levy 
for](c),  and  interest  thereon  at  the  rate  of  -il.  per  cent,  per  annum, 

from  the day  of 18 —  [the  day  when  the  judgment  was 

entered  up,  or  day  on  which  money  directed  to  be  paid,  or  day 
from  which  interest  is  directed  by  tho  order  to  run,  as  the  case 
maj"-  be]  {d) ;  besides  sheriff's  poundage,  officer's  fees,  costs  of  levying 
and  all  other  legal  incidental  expenses, — This  writ  was  issued  by  P.  S., 
No.  20,  Oray's  Inn  Square,  London,  solicitor  for  the  plaintiff, 
1st  Jan,  18 — ."  It  may  here  bo  observed,  that  a  sheriff  may  levy 
under  a  ^.  fa.  the  amount  of  his  fees  authorized  by  7  W.  4  *  1  F. 
c.  55,  although  not  indorsed  on  tho  writ  (e).  It  is  as  well  to  in- 
dorse on  the  writ  the  place  of  abode  and  addition  of  the  piarty  against 
whom  it  is  issued,  or  such  other  description  of  him  as  you  may  be  able 
to  give{f).  As  to  the  indorsement  of  the  solicitor's  name  and 
place  of  abode,  &c.,  and  as  to  the  indorsements  in  general  upon 
writs  of  execution,  see  ante,  p.  800. 


'  i 


5.  Delivery  of  Writ  to  be  executed.'] — As  to  this,  see  ante,  p.  806. 

G.  By  whom,  ivhen,  where,  and  how  executed.] — By  whom  the  writ 
is  to  be  executed,  see  ante,  p.  807 ;  and  as  to  the  warrant  for  its 
execution  and  the  bailiff,  appointed  by  it,  see  ante,  p.  808 ;  and  as  to 
when  and  where  writs  of  execution  may  in  general  be  executed, 
see  ante,  p.  809.  As  to  how  far  doors  may  be  broken  open,  see  ante, 
p.  812.  As  to  the  necessity  for  showing  the  warrant,  &c.  see  ante, 
p.  813. 

The  officer,  in  execution  of  this  writ,  enters  upon  the  premises  in 
which  the  defendant's  goods  are,  and  leaves  one  of  his  assistants  in 
possession  of  them  ((/).    Seizing  part  of  tho  goods  in  the  name  of 


5.  Delivery  to 
sheriff,  &c. 

6.  By  whom, 
when,  where, 
and  how 
executed. 


Seizure  of  the 
goods,  &c. 


fl 


(Ji)  See  form  of  prcecipe.  Chit.  F. 
p.  389. 

(p)  See  ante,  p.  801.  As  tho  wiit 
directs  the  sheriff  to  levy  for  the 
whole  sum  and  the  indorsement  is 
merely  restrictive,  the  sheriff  is  bound 
to  levy  the  full  amount  indorsed  ; 
provided  it  do  not  exceed  tho  sum 
mentioned  in  the  writ ;  and  he  may 
justify  under  it,  though  in  tact  there 
be  not  so  much  due  to  the  plaintiff 
at  the  time.    As  to  maintaining  an 


action  against  the  plaintiff  for  an 
excessive  indorsement,  &c.,  see  ante, 
p.  803. 

(rf)  See  Ord.  XLII.  r.  14,  ante, 
p.  799,  and  note  to  form  of  writ. 

((■)  Curtis  v.  Mayne,  2  Dowl.,  N. 
S.  37. 

(/)  Sec  ante,  p.  801. 

{(j)  See  Blades  v.  Arundale,  1  M. 
&  Sel.  711 :  Ackland  v.  Fayhton,  8 
Price,  95 :  Boker  v.  Easier,  2  Bing. 
479 :  Bird  v.  Bass,  6  M.  &  G.  143. 
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tLe  whole  is  a  good  seizure  of  the  -n'holo  (/«).     Only  such  quantity 
ot  goodsshould  be  seized  as  is  reasonably  sufficient  to  satisfy  the 
amount  indorsed  on  the  writ  and  expenses  (/).     After  the  seizure 
the  officer  gets  an  auctioneer  to  make  an  inventory  of  the  goods 
and  to  remove  and  sell  them,  or  to  sell  them  on  the  premises,  if  the 
defendant,  or  the  person  on  whose  premises  the  goods  are,  consent 
toit(^).    Ho  is  allowed  to  remain  on  the  promises  a  reasonable 
time  to  remove  the  goods  (k).    If  he  remains  longer,  without  the 
leave  ot  the  occupier,  he  is  liable  to  an  action  of  trespass  (/).    It  is 
his  duty  to  remove  the  goods  to  a  place  of  safe  custody  until  they 
can  be  sold ;  for  if  they  bo  rescued,  he  is  liable  to  the  plaintiff  for 
their  value  (m).    And  it  is  said,  if  the  sheriff  take  cattle,  and  return 
that  ho  has  taken  cattle  to  the  value  of  100?.,  and  afterwards  the 
cattle  die  for  want  of  moat,  he  is  answerable  for  the  value  re- 
turned (n).    If  there  be  several  writs  of  Ji.  fa.  in  the  sheriff's  hands 
at  the  time  of  the  seizure,  he  is  considered  to  seize  under  all  of 
them(o).    Immediately  upon  the  seizure  of  the  goods,  the  sheriff 
acquires  such  a  special  property  in  them  that  he  may  maintain 
trover  or  trespass  against  any  person  who  takes  them  ( «).    But  the 
seizure  of  them  does  not  divest  the  defendant  of  his  property  in 
them(q).     It  confers  only  a  right  to  sell,  and  the  defendant  may, 
after  the  seizure,  sell  the  goods  subject  to  the  right  of  the  execution 
creditor  (r).    As  to  how  far  the  seizure  operates  as  a  discharge  of 
the  jud^ent,  s«e  post,  p.  896  (s).    The  judgment  creditor  or  his 
solicitor  in  the  action  may  direct  the  sheriff  to  withdraw  from  pos- 
session [t),  ^ 


As  to  what  amounts  to  n  izure,  see 
also  A'ash  v.  Bivkeihwii,  L.  R.,  2 
C.  P.  252 :  Mortimore  v.  Urana,  3 
C.  P.  p.  216,  219.  The  seizure  is  not 
good  if  the  warrant  is  not  produced, 
and  the  seizure  in  uo  way  made 
public.  Ex  p.  Jones,  Re  Williams, 
42  L.  T.  167,  Bk.  ;  but  see  ante, 
p.  813.  No  action  lies  against  a  party 
for  shutting  the  doors  of  his  house 
against  the  plaintiff  who  comes  to  do 
execution  of  the  goods  of  another, 
which  arB  in  his  house.  fScm<ii/)ie's 
case,  5  Co.  91 ;  Com.  Dig.  Action  on 
the  Case,  B.  3. 

(A)  Cole  V.  Lavies,  1  Ld.  Raym. 
724:  Gladstone  v.  PadwicJc,  L.  K.,  6 
Ex.  203  ;  40  L.  J.,  Ex.  154. 

(0  Gaivler  v.  Chaplin,  2  Ex.  603 ; 
Noy's  Rep.  59 ;  Com.  Dig.  Ex.  c.  5 : 
18  L.  J.,  Ex.  42. 

0')  See  Aikenhcad  v.  Blades,  5 
Taunt.  198. 

{k)  See  Flat/fair  v.  Musgrove,  14 
M.  &  W.  239;  15  L.  J.,  Ex.  26, 
where  a  term  of  years  was  taken  in 
execution.    See  ante,  p.  812. 

(0  Ash  V.  Dawnaij,  8  Ex.  237 ;  22 
L.  J.,  Ex.  59. 

(m)  Sly  V.  Finch,  Cro.  Jac.  614. 

(nV  Id.  615 :  Clerk  v.  Withers,  2 
Ld.  Raym.  1075;  1  Salk.  322.    See 


Stat.  12  &  13  Vict.  c.  92  :  cp.  Larmoi. 
V.  Davies,  2  Q.  B.  D.  118  ;  4G  L.  J.. 
M.  C.  122.  ' 

(o)  See  post,  p.  861. 

(p)  Wilbraham  v.  Snow,  2  Sauud. 
47  ;  1  Sid.  438. 

(i?)  Giles  V.  Grovcr,  9  Bing.  128- 
Bimiell  V.  Hunt,  5  Jur.  6.j0  :  Wood- 
land V.  Fidln;  11  A.  &  E.  8.')!)  • 
Flat/fair  v.  Musgrove,  14  M.  &  Vv" 
239;  16L.  J.,  Ex.  26. 

(>•)  Union  Bank  of  London  v.  I.c- 
nanton  (C.  A.),  3  C.  P.  D.  243  •  47 
L.  J.,  Ex.  409:  Woodland  v.  Fulkr 
supra,  per  Litlledale,  J.  ' 

(.'•■)  Goods  in  the  possession  of  the 
sheriff  under   an    execution,  issued 
either  by  the  grantee  of  a  bill  of 
sale  or  by  a  third  person,  are  not  in 
the  apparent  possession  of  the  grantor 
withm  the  Bills  of  Sale  Act,  LS78 
Fx  p.  Saffery,  In  re  Brenner,  IC  Ch. 
D.  668.    As  to  the  order  and  dis- 
position clause  in  the  repealed  Bunk 
Act  (12  &  13  V.  c.  106,  8.  125)  applv- 
ing  after  seizure,  see  Barrow  v.  Jkll 
5_EI.  &B1.  540;  25  L.  J.,  Q.B.  2; 
I'letchcr  v.  Manning,  12  M.  &  W. 
571. 

(0  Levi  V.  Abbott,  4  Ex.  688 ;  19 
L.  J.,  Ex.  62:  Walker  v.  Uankr,  2 
C.  B.  324,  ante,  p.  811. 
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Sale  of  the 
goods. 


Tho  sheriff  cannot  keep  tho  goods  himself  and  pay  the  plaintiff  Chap.  LXXV. 
his  dobt(«),  nor  deliver  them  to  tho  plaintilt'  in  satisfaction  of  his 
debt,  as  was  formerly  done  on  an  elicit  (j;) :  but  they  must  bo  sold, 
if  the  defendant  do  not  immediately  satisfy  tho  plaintiff  for  tho 
debt,  costs  and  expenses. 

By  tho  BanJcriiutcy  Act,  1883  (46  &  47  V.  c.  52),  s.  145,  "  Where 
tho  sheriff  sells  tne  goods  of  a  debtor  under  an  execution  for  a  sum 
exceeding  twenty  pounds  (including  legal  incidental  expenses),  tho 
sale  shall,  unless  the  Court  from  which  the  process  issued  otherwise 
orders,  bo  made  by  public  auction,  and  not  by  bill  of  sale  or  private 
contract,  and  shall  be  pubhcly  advertised  by  tho  sheriff  on  and 
during  three  days  next  preceding  the  day  of  sale."  The  Court  has 
a  discretionary  power  to  order  a  sale  by  private  contract,  and  may 
do  so  on  an  ex  imrie  application  by  tho  judgment  creditor  in  the 
absence  of  the  other  creditors  of  tho  judgment  debtor  (t/).  The 
order  may  bo  made  by  a  Master  at  Chambers  {z). 

The  goods  must  first  be  seized,  because  the  sheriff  cannot  make  a 
valid  contract  for  sale  until  ho  has  actually  seized  tho  goods  (a). 

There  is  no  objection  to  his  selling  them  to  the  execution  creditor, 
or  to  any  person  in  trust  for  him,  at  their  real  value  (&),  provided  the 
sale  be  by  auction  (c).  The  sheriff  may  sell  the  goods  after  he  is 
out  of  office  (rf).  The  sheriff  must  sell  in  a  reasonable  time,  and  if 
ho  neglects  to  do  so,  and  the  execution  creditor  thereby  sustains 
damage,  an  action  may  bo  maintained  against  him  for  his  breach 
of  duty  (e).  If  the  sh'iriff  sell  more  goods  than  are  sufficient  to 
satisfy  the  writ,  he  is  liable  in  trover  for  the  goods  unnecessarily 
sold(/).  If  the  amount  to  be  levied  does  not  exceed  twenty 
pounds  the  sheriff  is  not  obliged  to  sell  them  by  public  auction  (</) ; 
indeed,  if  before  7  W.  4  tfc  1  V.  c.  bb  (the  Act  for  better  regulating 
the  fees  payable  to  sheriffs  on  the  execution  of  civil  process),  he 
sold  them  by  auction,  the  expense  attending  it  would  have  fallen 
on  himself,  unless  the  plaintiff  or  defendant  expressly  required  the 
auction  (/().  By  the  table  of  fees  sanctioned  by  the  Judges  under 
the  statute  (t),  a  percentage,  graduated  according  to  the  amount  of 
the  sum  levied,  is  allowed  for  every  sale  by  auction.  The  sheriff 
should  sell  for  the  best  price  that  can  be  reasonably  obtained  [k). 
It  seems  that,  if  a  very  inadequate  price  be  offered  for  the  goods, 


ill)  Noy,  107. 

{x)  Thompson  v.  Clerk,  Cro.  El. 
501;  Lanr/don  v.  Wallis,  1  Lutw. 
689 :  Bcaiy  v.  Sampson,  2  Veut.  95. 

(y)  Hwit  V.  Fensham,  12  Q.  B.  D. 
162 ;  32  W.  11.  316. 

(£)  Hunt  V.  Cliford,  W.  N.  1884, 
86 ;  Bitt.  Ch.  Cas.  136. 

(a)  Ex  p.  Uall,  In  re  Toivntend, 
14  Ch.  D.  132 ;  42  L.  T.  162. 

(b)  Ex  p.  Villara,  In  re  Rogers, 
L.  E.,  9  Ch.  432 ;  43  L.  J.,  Bk.  76 
(C.  A.) :  Petit  v.  Benson,  Comb. 
452:  Stratfl>:i\.  Twymn,  Jac.  418; 
per  Cur.  Leader  v.  Danvers,  1  B.  & 
p,  Rao. 

(c)  Bank.  Act,  1883,  s.  145,  supra. 
la)  Doe  v.   Donston,  1  B.  &  Aid. 

230:  Ayre  v.  Aden,  Cro.  Jac.  73; 


Yelv.  44 ;  Wats.  Sheriff,  188.  But 
see  LangdoH  v.  Wallis,  1  Lutw.  589 ; 
2  Saund.  47  ee. 

(c)  Bales  v.  Wit^gfleld,  4  Q.  B.  580, 
n. :  Jacobs  v.  Humphrey,  2  C.  &  M. 
413. 

(/)  Aldred  v.  Constable,  6  Q.  B. 
370.  See  Gawler  v.  Chaplin,  2  Ex. 
503. 

{g)  Bankruptcy  Act,  1883,  s.  145 : 
Ex  p.  Villars,  supra. 

ill)  Woodgate  v.  KnatohbuU,  2  T. 
E.  167. 

(t)  See  ante,  p.  36.  See  the  Ap- 
pendix at  the  end  of  the  Second 
Volume. 

(k)  See  Mulleli  v.  Challis,  20  L.  J., 
Q.  B.  161 ;  16  Q.  B.  239  :  Gawler  v. 
afl;)/i«,2Ex.503;  18  L.  J.,  Ex.  42. 
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Part  X. 


Sale  of  a  term 


Iievj'ing 
poundage,  &c, 

Eetuming 
Burplua. 

Effect  of  sale 
by  sheriff. 


Writ  of  Fieri  Facias. 

tho  shoriff  should  not  soil  them  ;  but,  if  nocessary  to  make  a  return 
ehould  return  that  thoy  remain  in  his  hands  for  want  of  buyers! 
ami  wait  until  ho  sliall  bo  served  with  a  venditioni  exponas,  under 

nS  n'^'^Tf^  "-W  *i°/°H  *^°"^  for  whatever  prico  may  bo 
oflorcd(/)  If  he  wilfully  delay  to  sell  for  an  unreasonable  time, 
and  thereby  injure  the  defendant,  ho  will  be  liable  to  an  action  (m) 
A  sale  by  the  shorilf  is  for  ready  money  and  immediate  delivery. 
A  sheritf,  after  selling  enough  to  satisfy  an  execution,  is  not 
justihed  in  selling  more,  on  tho  supposition  that  by  accident,  for 
which  ho  IS  not  answerable,  tho  amount  levied  may  become  in- 
sumcientf«).  An  assignment  of  a  term  of  years  must  be  in 
wi-iting(o) ;  but  subject  to  the  Bankruptcy  Act,  s.  145  {ante,  p.  839), 
goodsmaybosoldbytheshoritYinanyway(»).  ' 

Ihe  receipt  given  W  the  sheriff  is  not  a  bill  of  sale,  and  does  not 
require  registration  (q).  Tho  Bills  of  Sale  Act,  1882,  only  appHes  to 
biJls  oi  sale  given  as   security  for  money,  and  does  not  affect 

etampocl  (r)         '  "^""^  ''^''  ^^  "  ^'^^  °^  "'^^^  '^  "^"^^  ^'^ 

Besides  the  amount  of  the  debt,  the  sheriff  also  levies  his  poundaeo 
and  expenses,  as  mentioned  ante,  p.  826.  ^ 

^.llu^I  ''rCl"'  •^'"''',"'  f°  '^°Fiff  i^  "ot  tound  to  search  for  tho 
execution  debtor  in  order  to  pay  it  to  him,  but  he  may  retain  it  in 
his  hands  until  it  be  demanded  (s).  ^ 

The  sale  or  assignment  by  the  sheriff  of  the  goods  or  chattels 
of  the  defendant  taken  on  a  /I.  fa.  convoys  an  indefeasible  title  to 
.A^."  ^,eii<ioo;    so  much  so,  that  if  tho  wiit  bo  afterwir,. 
vacated,  the  defendant  shall  not  b^  restored  to  S  goods  oln, 
air-'lTT^rWl  ;^^-'  .^til^delivering  the  judgment  of  tie  Cou 
Sn/fA      1?     '  ^}"'  "^^*-?*  ^°  ^"^'li*"^  intervenes,  the  sheriff  is 
bound  to  sell  under  a  writ  on  a  fraudulent  judgment,  fc-  such 
judgment  is  good  between  tho  parties,   android  on  y  aeaTnsi 
creditors;  and  if  he  sells  under  s^ch  a  judgment  to  a  J|  £ 
purchaser,  and  not  to  the  fraudulent  plaintift' himself  he  cannot  bo 

tTtSlf  VT7/.^''"T^°°'^^'*°^  tho  purchaser  hrageoS 
title  (m).  But,  if  the  writ  were  void,  or  if  the  goods  were  the 
goods  of  a  stranger,  and  not  of  the  defendant,  tho  sale  of  tho 


(0  Eeightlcij  v.  Birch,  3  Camp. 
521.  But  see  Burnard  v.  Leigh,  1 
Stark.  43.  "  ' 

(in)  Carlilc  v.  Parkins,  3  Stark. 
163:  Airt'ton  v.  Ilavift,  9  Bing.  740- 
3  M.  &  So.  138 :  Doker  v.  Jluskr,  2 
Bing.  479;  10  Moore,  210:  Jacobs  v. 
Humphriij,  2  C.  &  M.  413.  It  seems 
from  those  cases  that  the  action 
might  be  brought  before  the  sheriff 
makes  his  return  or  is  given  notice  to 
m.ike  it.  See  Roive  v.  Ames,  6  M.  & 
W.  747 ;  8  Dowl.  750 :  Slade  v.  llawley, 
D.  &L.  700;  13M.  &W.  757. 

(n)  Aldred  v.  Constable,  6  Q.  B. 
370. 

(o)  Doe  d.  Hughes  v.  Jones,  9  M.  & 
W.  372  ;  post,  p.  847. 
„  {p)  Ilernainan  v.  liowker,  11  Ex. 
<60;  25  L.  J.,  Ex.  09,  where  there 
was  no  public  auction  or  bill  of  sale. 


((?)  7/  oodgate  v.  Godfret,,  4  Ex.  D. 
o9,  affirmed  in  C.  A.,  5  Ex.  D  ''4- 
Marsdni  v.  Meadnvs,  7  Q.  B.  D  SO  ' 

W33   &31  V.  c.  97,  s.  57";  see 

i^''""'"!{  Y;  ^/'i'll,  •!  B.  &  S.  205 ;  32 
■L/.  J.,  Q.  B.  3G6. 

3^:^Sd.V''^'^""^-''''^^^'''-''' 

(0  Uoc    v.   Thorn,   1  M.  &  Sel. 

t '•  nn^i!""-,' .Py^""'   363,  pi.  24;   5 
Hep.  90  b  ;  1  Ves.  195  :  J)oc  v.  Mur. 
less,  6  M    &  Sel.  110:  ante,  p.  832. 
?,?®  P-i"  "•  ^I"plies  V.  Jones,  9  M.  & 
W.  3. '6,  per  Ald^-rson,  B. :  Giles  v. 
Grover,J)  Bmg.  159  ;  2  M.  &  Sc.  197, 
per  Alderson,  B.    See  form  of  a  bill 
of  sale.  Chit.  Forms,  p.  418. 
,,  («)  Imray  v.  Magnay,   11  M.  & 
W.  276;  2  Dow!,  N.  .S^'.'^Sl :  12  L 
J., Ex.  188;  Christophersonv.  Burton 
3Ex.  160;  18L.J.,Ex.60.  ' 


How  executed,  Ac, 
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vies  his  poundage 


rcries  v.  SheppanI, 


sheriff  wouUl  convey  no  property  Ix) ;    and  the  real  owner  may  Chap.  LXXV. 
recover  oven  against  a  bond  fide  purchaser  for  value  (y). 

A  hond  to  the  shorilf  conditioned  to  pay  the  money  into  Court  (z),  Indemnity 
or  to  indemnity  the  shurift'  from  any  procoodings  for  his  return  to  bond, 
the  ■n'nt(f/),  or  for  any  irregularity  in  executing  it  lb),  is  valid, 
notwithstanding  the  statute  23  77.  G,  c,  9,  relative  to  bonds  to 
eheriflB. 

The  defendant,  instead  of  allowing  the  writ  to  he  executed,  may  Payment  of 
pay  the  debt  and  costs,  &c.  as  directed  to  be  levied,  to  tho  sheriff  debt,  &c.  to 
or  officer ;  and  this  will  bo  deemed  a  good  discharge  tc  tho  defcn-  officer, 
dant  of  the  execution,  and  he  might  plead  it  in  bar  to  t,n  action  on 
the  judgment  (c).     If  the  sheriff  seize  or  sell  the  goods  after  a 
tender  of  tho  debt  and  costs,  ho  would,  it  seems,  bo  a  trespasser  {d). 


7.  Payment  of 
rent  and  taxes. 


7.  Fayment  of  Rent  and  Taxes,']— V>y  8  Anne,  c,  14  (e),  a.  1,  "  No 
goods  or  chattels  whatsoever,  lying  or  being  in  or  upon  any 
messuage,  bnds  or  tenements,  which  are  or  shall  bo  leased  for  life 
or  lives,  term  of  years,  at  will,  or  otherwise,  shall  bo  liable  to  bo 
taken  by  virtue  of  any  execution  on  any  pretence  whatsoever,  unless 
the  party  at  whose  suit  tho  said  execution  is  sued  out  shall,  before 
the  removal  of  such  goods  from  off  the  said  premises,  by  virtue  of 
such  execution  or  extent,  pay  to  tho  landlord  of  tho  said  premises, 
or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due 
for  rent  for  the  said  premises  at  the  time  of  taking  such  goods  or 
chattels  by  virtue  of  such  execution ;  provided  the  said  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent ;  and  in  case  tho 
said  arrear  shall  exceed  ono  year's  rent,  then  the  said,  party,  at 
whose  suit  such  execution  is  sued  out,  paying  the  said  landlord,  or  his 
bailiff,  one  year's  rent,  may  proceed  to  execute  his  judgment,  as  he 
might  have  done  before  the  making  of  this  Act ;  and  the  sheriff'  or 
other  officer  (/)  is  hereby  empowered  and  required  to  levy  and  pay 
to  the  plaintiff  as  well  the  money  so  paid  for  rent,  as  the  execution 
money."  By  1  &  S  V.  c,  96,  s,  67,  "  No  landlord  of  any  tenement, 
let  at  a  weekly  rent,  shall  have  any  claim  or  lien  upon  any  goods 
taken  in  execution  under  tho  process  of  any  Court  of  law  for  more 
than  four  weeks'  arrears  of  rent ;  and  if  such  tenement  shall  be  let 
for  any  other  tei-m  less  than  a  year,  the  landlord  shall  not  have  any 
claim  or  lien  on  such  goods  for  more  than  the  arrears  of  rent 
accruing  during  four  such  terms  or  times  of  payment."  See  the 
enactment  as  to  growing  crops,  post,  p.  844. 

The  statute  of  Anne  contemplates  a  tenancy  subsisting  at  the  Cases  within 


7  &  8  Vict, 
c.  96. 


(x)  Ante,  p, 


832. 

V.  Thompson, 


2  D.  & 


()/)  Farrarit 
E.  1 ;  6  B.  &  Aid.  826. ' 

(:)  Beawf age's  case,  10  Co.  99  b. 

(r)  1  Saund.  161,  n.  But  see 
Wright  v.  Lord  Verney,  3  Doug.  240. 
See  form  of  bond,  Chit.  Forms,  p. 
422. 

(b)  Rogers  v.  Reeves,  1  T.  R.  421. 

(c)  Taylor  v.  lickoii,  2  Lev.  203 ; 
T.  John.  97 :  Swinstead  v.  Lydal, 
5  Mod.  296 :  Rook  v.  Wihnot,  Cro. 
Eliz.  209;  Bac.  Ab.  "Execution" 
(D).    See  Gregory  v.  Cotterell,  6  EI. 


&  Bl.  571 ;  25  L.  J.,  Q.  B.  33,  noticed 
ante,  p.  809,  where  the  payment  was 
made  at  the  bailiff's  office  in  his  ab- 
sence. As  to  the  sheriff's  right  to 
poundage  after,  see  ante,  p.  828. 

(d)  See  Lefans  v.  Moreqrceu,  1 
Keb.  655.  ' 

(«)  Chap.  14  in  Euffhead's  edition, 
chap.  18  in  the  revised  edition.  The 
statute  is  generally  known  as  c.  14. 

(/)  It  extends  to  a  bailiff  of  a 
liberty,  see  ralgrme  v.  Windham, 
1  Str.  212.  ' 
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Paiit  X. 

the  stat.  of 
Anno, 


To  what  goods 
tho  statute 
applies. 


Effect  of  in- 

terveniug 

bankruptcy. 


fVrit  of  Fitri  Facias. 

timo  of  tho  oxociition  (,7),  at  a  rent  certain  (/<).  It  does  not  apply 
whciO  tho  landlord  is  himself  tho  cxocutiou  creditor  (/).  It  must 
also  1)0  undorstood  as  extending  only  to  tho  fmmediato  landlord ; 
and,  thoroforo,  a  ground  landlord  has  no  claim  for  his  rout  under  an 
exouution  against  tho  under-lessee  (A).  It  extends,  however,  to  tho 
case  of  lessee  and  under-tenant  (?) ;  also  to  that  of  the  trusteo  of  an 
outstanding  satisfied  tonn  in  trust  for  mortgagees,  and  to  attend 
the  inhoritaiico  (»/).  And  an  executor  or  administrator  '.'-.  entitled 
to  tho  benefit  of  tho  statute,  as  to  arrears  due  to  the  testator  in  his 
lifetime  («).  Also,  whore,  on  the  sale  of  land,  it  was  agreed  tliut 
tho  vondeo  should  pay  tho  vendor  100^.  a-year  until  tho  purchase 
was  completed,  it  was  held,  that  tho  vendor  was  a  landlord,  and 
entitled  to  tho  benefit  of  tho  statute  (oV  Forehand  rent  duo  at  the 
timo  of  scix.me  is  within  tho  statute  (p).  It  ai)plio8  to  executions 
idsucd  by  defendants  for  costs  (</). 

It  is  said  that  this  statute  is  not  confined  to  goods  and  chattels 
which  are  distrainable  in  point  of  law  (r).  "Whore  to  an  action  on 
tho  case  against  tho  sheriff,  under  tho  statute,  for  taking,  "  by 
virtue  of  a  Jl  /a.  afrainst  S.,"  goods  which  were  on  premises 
demised  by  tho  plaintiff  to  J.,  and  for  which  promises  a  quarter's 
rent  was  duo,  and  removing  the  goods  after  notice,  without  paying 
the  rent,  the  defendant  i)loaded  that  he  did  not  tako  modo  etfurmil ; 
tho  goods  taken  were  not  the  property  of  S. ;  and  the  sheriff 
accounted  for  thorn  to  tho  real  owner ;  tho  Court  held,  that,  on  this 
issue,  tho  plaintiff  was  nevertheless  entitled  to  tho  verdict :  and  per 
Patteson,  J.,  "  The  landlord  here  might  have  distrained  tho  goods  to 
whomsoever  thv  •  belonged ;  and  the  sheriff,  by  seizing,  has  dono 
him  all  tho  har.-m  against  which  tho  statute  rieant  to  protect  land- 
lords" (,s). 

Where  tho  sheriff  had  seized  under  a  fi.  fa.,  and  afterwards 
received  notice  before  sale  of  tho  landlord's  claim  for  rent  in  arrear, 
and  afterwards  a  fiat  of  bankruptcy,  overreaching  tho  execution,' 
issued,  the  assignees  were  held  entitled  to  tho  goods,  unless  tho 
landlord  had  made  a  distress  for  rent  (<). 


(17)  Cox  V.  Zfiif/h,  L.  E.,  9  Q.  B. 
333  ;  43  L.  J.,  Q.  B.  123.  Therefore 
tho  sheriff  is  not  liable  for  removing 
the  goods  without  first  paying  the 
rent  where  tho  tenancy  detennined 
before  tho  seizure,  though  within  six 
months  before  it.  Id.  SeeJiisv/ci/v. 
Jit/lc,  10  M.  &  W.  101 :  1  Dowl.,  N. 
S.  G60  :  and  Riselei/  v.  lii/le,  11  M.  & 
W.  16 :  Hodgson  v.  Gascoioue,  5  B. 
&  A.  88,  where  tho  landlord  had 
brought  ejectment. 

(/O  JiUeh'!/  V.  Iti/le,  11  M.  &  \V.  16. 

(i)  Taylor  v.  Jjinyo)i,  6  Bing.  536. 

(k)  lieiincCs  case,  2  Str.  787. 

(0  Thwgood  V.  Richanhoyi,  7 
Bing.  428. 

(h/)  Cohier  v.  Spccr,  4  Moore,  473  : 
2B.  &B.  67. 

(«)  I'ulyrave  v.  n'tiur/uim,  I  Str. 
212.  But  it  seems  that  letters  of 
administration  have  not  relation  for 


that  purpose  (1  Str.  97}. 

(0)  Saunders  v.  Mucgravc,  6  B.  & 
C.  624  ;  9  D.  &  K.  529. 

{p)  Harrison  v.  Barr>i,  7  Price, 
690.  See  Cook  v.  Harris,  1  Ld. 
Eaym.  367 :  Yates  v.  Itadtledqe,  5  H. 
&  N.  249;  29  L.  J.,  Ex.  117,  where 
mortgagor  was  tenant  to  mortgagee. 

(<?)  Henchett  v.  Kimpson,  2  Wils. 
140. 

(r)  See  Riseley  v.  Ryle,  il  M.  & 

{s)  Forster  v.  Cookson,  1  Q.  B. 
419;  1  G.  &  D.  ,58,  sed  quaere.  See 
Lee  V.  Lopes,  15  East,  230  :  Whitt-  v. 
Jiimtead,mira,.  SeeJicardy.  Kninht, 
8  El.  &  Bl.  865  ;  27  L.  J.,  Q.  B.  359! 
where  the  bailiff  of  a  County  Court 
Bt  'zed  Koods  belonaing  to  a  stranwr. 
0  Gethin  V.  (yilkes,  2  Dowl.  IsO. 
3e6  .now  Bank.  Act,  1883,  s.  42. 


li).  It  doca  not  apply 
t  creditor  (/).  It  muHt 
3  fiuinodiato  landlord ; 
11  for  his  rout  uiulor  an 
:toiids,  howovor,  to  tho 
lat  of  the  tnisteo  of  an 
gagoos,  and  to  iittond 
Iministrator  :■:  entitled 
)  to  tho  testator  in  his 
id,  it  wos  agreed  that 
ar  until  tho  purchase 
I*  ■was  a  landlord,  and 
ohand  rent  duo  at  the 
k  applies  to  executions 

to  goods  and  chattels 
Whore  to  an  action  on 
uto,  for  taking,  "  by 
ch  were  on  premises 

premises  a  quarter's 
lotico,  without  paying 
it  take  modo  et  furm/1 ; 

S. ;  and  tho  sheritT 
urt  held,  that,  on  Una 
•  tho  verdict :  and  per 
istrainod  tho  goods  to 

by  seizing,  has  dono 
lOant  to  protect  land- 

/a.,  and  afterwards 
im  for  rent  in  arrear, 
.ching  the  execution, 
he  goods,  unless  tho 
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What  amount 
landlord  on- 
titled  to. 


Duty  and 
liability  of 
sheriff. 


The  landlord  cannot  claim  for  more  rent  than  was  duo  at  tho  Chap.  LXXV. 
timo  tho  goods  wore  first  taken  possession  of  under  tho  writ(((). 
IIo  is  entitled  to  tho  full  year's  rent,  though  ho  lias  boon  used  to 
remit  a  portion  of  it  to  tho  tenant  (a;).  If  two  years'  rent  bo  duo, 
and  one  year's  ront  bo  paid  under  one  execution,  ho  cannot  claim 
tho  second  year's  rent  under  a  second  execution  in  tho  sheritf'a 
hands  at  tho  same  timo  as  tho  first  execution  {ij).  IIo  is  not  obliged 
to  pay  tho  shorill  poundage  on  tho  amount  of  tho  rent  levied  by 
him(2), 

Tho  present  practice  is  for  tho  sheriff  to  take  enough  to  satisfy 
both  tho  landlord  and  tho  execution  creditor,  and  to  make  tho 
payment  to  each  of  thorn  («().  If  a  slioriff,  on  executing  a  jl.  fa., 
receive  notice  of,  or  know  of,  a  year's  rent  being  due,  and  tho  party 
suing  out  tho  execution  does  not  choose  to  pay  tho  year's  rent,  tho 
former  should  witlidraw  without  selling  (/*).  If  he  remove  any  part 
of  the  goods  without  tho  runt  duo  being  paid,  ho  will  be  liable  to  an 
action  (c).  A  bill  of  sale  by  him  is  not  a  removal  of  tho  goods 
within  tho  meaning  of  tho  Act  {d ).  Unless  there  bo  such  a  removal, 
tho  landlord  has  no  claim  upon  tho  sheriff  ;  therefore,  tho  landlord 
has  no  such  claim  if  tlio  dofendant  pay  the  debt  boforo  the  goods 
are  removed  or  the  like  («).  So,  if  there  be  any  irregularity  in  tho 
execution  of  tho  writ,  so  as  to  render  it  void  (./'),  or  if  the  landlord 
consent  to  tho  removal,  though  such  consent  bo  founded  on  re- 
ceiving an  undertaking  for  the  rent,  which  afterwards  turns  out  to 
bo  void  (.y),  tho  sheriff'  is  not  liable  to  tho  landlord.  Whore  tho 
sheriff  seized  the  goods  of  A.  \uidor  an  execution  against  the  goods 
of  B.,  and  after  tho  making  of  an  interpleader  order,  and  boforo  the 
trial  of  tho  issue,  paid  tho  landlord  a  quarter's  rent  out  of  the 
proceeds  of  tho  goods,  it  was  held,  that  tho  sheriff"  was  bound  to 
pay  over  tho  amount  of  tho  quarter's  rent,  as  well  as  the  rest  of 
tho  proceeds  of  tho  sale,  to  A.,  after  the  decision  of  the  issue  in  his 
favour  (/(). 

The  landlord's  remedy  against  tho  sheriff  under  the  Act  is  either  Landlord's 


(IStr.  97;. 

':rs  V.  Miicgrave,  6  B.  & 
.  &  E.  529. 

son  V.  Barr;/,  7  Price, 
Vook  v.  Harris,  1  Ld. 
I'atea  v.  liadtledge,  5  H. 
9  L.  J.,  Ex.  117,  where 
as  tenant  to  mortgagee. 
itt  v.  Kiiiij'mt,  2  Wils. 

iselei/  v.  lii/le,  xl  M.  & 

'  V.  Cool-son,  1  Q.  B. 
D.  58,  sed  quajre.  See 
,15  East,  230:  mUi-v. 
ra.  SeeJitiardy.Kninlit, 
63;  27  L.  J.,  Q.  B.  369, 
liliff  of  a  County  Court 
beloneinff  to  a  strancer, 
V.  Ml/ces,  2  Dowl.  189. 
k.  Act,  1883,  s.  42. 


(ii)  Uoskitis  V.  Kitiyht,  1  M.  &  Sel. 
21o,  where  the  Court  intimated,  that 
if  the  sheriff  remains  beyond  a 
reasonable  timo  on  the  premises,  so 
as  to  inj  uro  the  rights  of  the  laud- 
lord,  the  latter  could  miiintain  an 
action  on  the  case  (at  p.  247).  And 
see  Keiyhtleii  v.  Birch.  3  Camp.  521: 
lliKcley  V.  It'jlc,  il  M.  &  W.  16: 
Aur/ustin  V.  C/iidlis,  1  Ex.  279;  17 
L.  J.,  Ex.  73 :  lici/nokh  v.  Barford, 
7  M.  &  Gr.  449 ;  8  So.  N.  E.  233  ;  2 
D.  &  L.  449. 

(j)  Williams  V.  Leivsey,  1  M.  & 
Sc.  92  ;  8  Biug.  28. 

(y)  Boddv.  Saxbti,  2  Str.  1024. 

h)  Gore  v.  Gnjloh,  1  Str.  643. 

la)  Will  tie  V.  Freeman,  11  A.  &E. 
548,  per  Pattesou,  J.:  Gawler  v. 
Ckapliii.  2  Ex.  503  :  18  L.  J.,  Ex.  42. 
And  see  post,  p.  863,  as  to  sherifE's 
return. 


(b)  Foster  v.  Hilton,  1  Dowl.  35 : 
Calvert  V.  JoUffe,  2  B.  &  Ad.  418. 
And  see  Gdyer  v.  Speer,  4  Moore, 
473  ;  2  B.  &  B.  67  :  Itiseley  v.  Hull 
11  M.  &  W.  16,  per  Parke,  B. :  Cocker 
V.  Mxsyrovc,  9  Q.  B.  223;  15  L.  J., 
Q.  B.  365. 

((■)  Colyer  v.  Speer,  4  Moore,  473  ; 
2  B.  &  B.  67  :  Calvert  v.  Joliffe,  2  B. 
&  Ad.  418,  supra. 

(rf)  iSmaUman  v.  Pollard,  7  Sc.  N. 
R.  911 ;  1  D.  &  L.  901.  See  West  v. 
L'.cuycs,  Barnes,  211 :  Ucnchett  v. 
Kimpson,  2  Wil.  140. 

((-■)  1  Sellon,  535 :  White  v.  Bin- 
stead,  13  C.  B.  304;  22  L.  J.,  0.  P. 
115. 

(/)  Hann  v.  Capell,  Barnes,  199. 
But  see  Forster  v.  Cooksoii,  1  G.  &  D, 
58  :  1 Q.  B.  419. 

(g)  Jiotherey  v.  Wood,  3  Camp.  24. 

(A)  White  V.  Bmstead,  13  0.  B. 
304 ;  22  L.  J.,  C.  P.  115. 
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remedy  n  gainst 
the  cheriu. 


Agolnot  execu- 
tiou  creditor. 

Cannot 
dii  train. 

Growing 
crops. 


Taxes. 


1 

■   i 

Writ  of  FUri  Facial. 

by  action  (i),  or  by  motion  to  tho  Court.  An  action  for  money  bnil 
and  rccoivod  will  not  lio  for  tbo  yoar'n  rent,  ov(3n  aftor  nalo  (A-).  If 
(lio  landlord  niovt's,  tho  Court  iniiy  stay  tho  proccedinRS  on  tho 
slu'rilV  jiiiyinK  ovc^r  tlio  [)rocecd8  of  tho  sa'lo,  which  tlio  Court  would 
not  do  ii  tho  landlord  brought  an  action  (/).  Formerly,  it  was  bold, 
that  t(j  entitle  tho  landhjrd  to  either  remedy,  bo  munt  have  made  a 
demand,  and  given  notice  to  tho  shorill'  of  tho  rent  duo  before  tho 
goods  wero  removed  {in),  l>ut  this  has  Hinco  boon  decided  otherwise  : 
and  a  notice  to  tho  sberitV,  oven  after  tho  removal  of  tbo  goodn,  jiro- 
vidod  it  bebeforohobasactually  paid  over  tbemcmoy,  will  bo  Huffleient 
to  ground  a  motion  to  tho  Court  (/.);  and,  in  tho  caHo  of  an  action, 
it  \H  not  necessary  to  prove  a  formal  notice  ;  if  it  can  bo  shown  that 
tho  sheriff  or  bis  oflicer  knew,  previously  to  tho  removal  of  the 
goods,  that  there  was  rent  duo  to  tho  landlord,  it  will  bo  sulll- 
cient  (o).  In  such  an  action,  no  averment  of  notice  to  tbo  execution 
creditor  is  necessary  ( ;*). 

It  scorns  doubtful  whether  any  action  lies  for  tho  landlord,  under 
this  Act,  against  tho  execution  creditor  (/)). 

Goods  taken  in  execution  cannot  be  ilistrainod  on  for  tho  year's 
rent,  as  they  are  //;  cusUiiliu  Ivijis  [(/) ;  and  this  is  so  even  where  the 
goods  are  in  tlie  hands  of  the  shenlf's  vendeo  (7). 

By  14  (ft  15  r.  c.  '2d,  s,  2,  "In  case  all  or  anv  part  of  tbo  growing 
croi)s  of  the  tonant  of  any  farm  or  lands  sluill  be  seizc'd  and  sold 
by  any  slierilf  or  other  olllcer  by  virtue  of  any  writ  of  fieri  /'acins, 
or  other  writ  of  execution,  such  crops,  so  long  as  tho  same  shall 
remain  on  tbo  farms  or  lands,  shall,  m  default  of  sullicient  distress 
of  tho  goods  and  chattels  of  tho  tenant,  bo  liable  to  the  rent  which 
may  accrue  and  become  duo  to  tho  landlord  after  any  such  seizure 
and  sale,  and  to  flu  rem(Klii>s  Ly  distress  for  recovery  of  such  rent, 
and  that  notwithstanding  wjiy  bargain  and  sale  or  assignment  whicli 
may  l.ave  been  made  or  executed  of  sucli  growing  crops  by  any  such 
eberitf  or  other  ollicer"  (r). 

Bystut.  43  (&  44  V.  c.  19  (Tho  Taxes  Management  Act,  18S0), 
a.  88  (1],  "No  goods  or  chattels  whatever  belonging  to  any  person 
at  the  time  any  of  ♦  ho  duties  or  tho  land  tax  became  in  arrear  shall 
bo  liable  to  bo  taken  by  virtue  of  any  execution  or  other  process, 
warrant  or  authority  whatever,  or  by  virtue  of  any  assignment 


(0  liiselei/  V.  Riile,  11  M.  &  W. 
16.  And  per  yVrm',  H.,  in  tliis  case 
—"Tho  provision  of  the  statute  i», 
that  till!  sheriff  shall  not  take  the 
goods  unless  the  landlord's  rent  bo 
paid  before  their  remoial;  that  is, 
shall  not  remove  them  unless  the 
rent  be  first  paid.  That  may  well 
bo  translated  as  directing  that  the 
sheriff  slmll  pay  tho  rent  to  the  land- 
lord before  the  removal  of  the  goods, 
or  else  »liall  bo  liable  for  damages." 
(jlrcen  v.  Aiinthi,  3  Camp.  260:  l)itck 
V.  Braddull,  M'Clel.  217;  13  Price, 
455:  liothenii  \.  /roor/,  3  Camp.  24 : 
Fair/rave  v.  Windham,  1  Str.  212. 
Aii'J  see  Wihitf  T.  FtevMun,  11  A.  & 
E.  539,  per  Faiteson,  J. 


a)  Green  v.  AiiHin,  3  Camp.  200. 

(/)  I'uster  V.  llUto)i,  1  Dowl.  35 : 
IIcHchctl  V.  Kimpsuii,  2  Wils.  141. 

(ill)   irarififf  v.  Jkuberni,  1  Str.  97. 

('0  MS.  H.  1820 :  Ariiitt  v.  Om: 
Ml,  3  B.  &  Aid.  440:  Va/r.'i  v 
Jttidlledyc,  5  H.  &  N.  249;  29  L.  J., 
Ex.  117. 

(0)  Misclci)  v.Fylc,  11  M.  &  W.  20, 
per  Parke,  B. :  Aiidreivii  v.  Dij-on,  3 
B.  &  Aid.  645. 

(p)  Itiscky  V.  FyJc,  11  M.  &  W. 
16. 

{q)  Wharton  v.  Kai//or,  12  Q.  B. 
673;  17L.  J.,  Q.B.278. 

(>■)  SeeJ'eacock  v.  Farrls,  2  B.  & 
B.  oOi; ;  o  Muuie,  79;  H'riaht  V. 
Bewes,  3  IST.  &  M.  790;  1  Ad.  &  EI. 
641. 
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the  landlord,  under 


liyJc,  11  M.  &  V\'. 


on  any  account  or  nrotonco  whatovor,  oxcopt  at  tho  suit  of  tho  Chap.  LXXV. 

landlord  for  rout,  iuiIohs  tho  jxirty  at  whose  suit  tho  said  execution 

or  seizure  shiill  bo  sued  or  inado,  or  to  whom  such  assignment  shall 
bo  mado,  shall,  boforo  tho  salo  or  removal  of  such  goods  or  chattels, 
payor  cause  to  bo  i)aid  to  the  collector  all  arrears  of  tho  said  duties 
or  land  tax  which  shall  bo  duo  at  tho  timo  of  seizing  such  goods  or 
chattels,  or  wliich  shall  bo  payable  for  tho  yoar  in  which  such 
seizure  shall  bo  mado,  provided  such  duties  anil  land  tax  shall  not 
bo  claimed  for  more  than  ono  year. 

"  (2).  In  case  tho  duties  and  land  tax  shall  bo  claimed  for  more 
than  ono  yoar,  thon  tho  said  jiarty  at  whoso  instance  such  soizuro 
shall  have  been  mado,  paying  tho  said  collector  tho  aforesaid  duties 
and  land  tax  due  for  one  whole  yoar,  may  jjrocood  in  his  seizure  as 
ho  might  havo  dono  if  no  duties  and  land  tax  had  boon  so  claimed ; 
but  in  case  of  refusal  to  pay  tho  said  duties  and  land  tax  tho  said 
collector  is  hereby  authori/od  and  reiiuirod  to  distrain  such  goods 
and  chattels,  notwithstanding  such  seizure  or  assignment,  and  to 
proceed  to  the  salo  thereof  according  to  this  Act,  in  order  to  obtain 
payment  of  tho  wholo  of  tho  said  duties  and  laud  tax  so  assessed, 
together  with  tho  reasonable  costs  and  charges  attending  such 
distress  and  salo ;  and  every  such  collector  so  doing  shall  be  in- 
demnified by  virtue  of  this  Act."  The  statute  extends  to  land  tax, 
inhabited  house  duty,  property  and  incomo  taxes  [a). 


8.  What  !^<n-f  <>f  Property  may  he  tnken,  and  how  dispose''  -;/■.] — 
Boforo  8  ci  t'.  1:; ,,  tho  general  rule  of  law  was  that  tho  sheriff 

might  SOI.  id  sell  all  tho  personal  goods  and  chattels  belonging 
to  tho  ili'fendant  that  ho  could  find  [t],  and  which  eould  be  sohl  («), 
with  tho  nxcoption  of  wearing  apparel  actually  in  use(.i'),  aiul 
perhaps  goods  m  tho  personal  possession  of  the  dofi'iidant(//\  By 
that  Act,  s.  8,  after  reciting  that  "it  is  expedient  to  protect  the 
actual  necessaries  of  or  belonging  to  judgment  debtors  from  being 
seized  in  execution,"  it  is  enacted,  "that,  from  and  after  the  passing 
of  this  Act,  the  wearing  apparel  and  bedding  of  any  judgment 
debtor,  or  his  familj',  and  tho  tools  and  implements  of  his  trade, 
tho  value  of  such  apparel,  bedding,  tools  and  inii)loments  not  ex- 
ceeding in  the  wholo  the  value  of  5/,,  slmll  not  be  liable  to  seizure 
under  any  execution  or  order  of  any  Court  against  his  goods  and 
chattels.' 

The  1  ((;  2  V.  c.  110,  s.  12,  enacts,  "  That,  by  virtue  of  any  writ 
oi  fieri  faciaa  to  bo  sued  out  of  any  superior  or  inferior  Court  [after 
the  time  aiipointed  for  the  commencemon"  of  this  Act]  (2),  or  any 
precept  in  pursuance  thereof,  tho  sheritf  or  other  olhcor  having 
the  execution  thereof  may  and  shall  seize  ad  take  any  money 
or  bank  notes  (whether  of  tho  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank  or  bankers),  and  any 
cheques  (a),  bills  of  exchange,  promissory  notes,  bonds,  specialties, 


8.  What  sort 
of  property 
may  bn  taken, 
and  how  dis- 
posed of. 

Wearinr; 
apparel,  tools, 
&c. 


1  &  2  V.  0.  no, 

3.  12. 


(,i)  The  Btat.  43  G.  3,  c.  09,  s.  37, 
is  repealed  by  43  &  44  V.  c.  i'J,  a.  4. 

(0  3  Co.  12. 

00  Com.  Dig.  "  Execution"  (C)  4. 
See  £eaae  v,  Means,  6  M.  &  W.  36  ; 
8  Dowl.  177. 

{x)  Hardiatey  v.  Barney,  Comb. 


356:  S,(ibolfv.Alford,Z-SL.&\Y.2M. 

{>/)  See  i^er  Parke,  B.,  Id. 

(i)  I.  e.,  Ist  October,  1838.  The 
■synrd!; in  hr.Tckrt"  ;irn  rojwalod  by stat. 
37  &  38  V.  c.  96,  sched. 

(rt)  See  Watls  v.  Jiffereyn,  3  Mac. 
&  Gord.  422 ;  15  Jur.  435,  Ch.,  where 
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Money,  bank 
notes,  secu- 
rities, &c. 


What  deeds, 
writings,  &c. 
may  be  taken. 


Writ  of  Fieri  Faciaa. 

orother  securities  for  money  (i),  belonging  to  the  person  against 
whose  effects  such  writ  of  fieri  fadas  shall  bo  sued  out:  and  may 
and  shall  pay  or  deliver  to  the  party  suing  out  such  execution  any 
money  or  bank  notes  which  shaU  be  so  seized,  or  a  sufficient  part 
thereof;  and  may  and  shall  hold  any  such  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties,  or  other  securities  for 
money  as  a  security  or  securities  for  the  amount  by  such  writ  of 
fien^  facias  directed  to  be  levied,  or  so  much  thereof  as  shaU  not 
have  been  otherwise  levied  and  raised;  and  may  sue  in  the  name 
of  such  sheriff  or  other  officer  for  the  recovery  of  the  sum  or  sums 
secured  thereby,  if  and  when  the  time  of  payment  thereof  shaU 
have  arrived  (c);  and  that  the  payment  to  such  sheriff  or  other 
otfacor  by  the  party  liable  on  any  such  cheque,  biU  of  exchange 
promissory  note,  bond,  specialty  or  other  security,  with  or  without 
suit,  or  the  recovery  and  levying  execution  against  the  party  so 
Lable,  shaU  cbscharge  him  to  the  extent  of  such  payment,  or  of  such 
recovery  and  levy  m  execution,  as  the  case  may  be,  from  his  lia- 
bility on  any  such  cheque,  bill  of  exchange,  promissory  note,  bond 
specialty  or  other  security ;  and  such  sheriff  or  other  officer  may 
and  shall  pay  over  to  the  party  suing  out  such  writ,  the  money  so 
to  be  recovered,  or  such  part  thereof  as  shall  be  sufficient  to  dis- 
charge the  amount  by  such  writ  directed  to  bo  levied ;  and  if,  after 
satislaction  of  the  amount  so  to  be  levied,  together  with  sheriff's 
poundage  and  expenses,  any  surplus  shall  remain  in  the  hands  of 
such  sheriff  or  other  officer,  the  same  shall  be  paid  to  the  party 
against  whom  such  writ  shall  be  so  issued :  provided,  that  no  such 
sheriff  or  other  officer  shall  bo  bound  to  sue  any  party  liable  upon 
any  such  cheque,  bill  of  exchange,  promissory  note,  bond,  specialty 
or  other  security,  unless  the  party  suing  out  such  execution  shall 
enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifying  him 
from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  such 
action,  or  to  which  he  may  become  liable  in  consequence  thereof 
the  expense  of  such  bond  to  bo  deducted  out  of  any  money  to  bo 
recovered  m  such  action."  j       "" 

Previously  to  this  Act,  nothing  could  have  been  taken  in  execu- 
tion that  could  not  be  sold;  therefore,  deeds,  writings,  &c.,  could 
not  have  been  taken  in  execution  (d)  ■  nor  can  thoy  even  since  that 
Act,  unless  theybe  securities  for  money,  within  the  meaning  of  it 
lor  instance,  a  title  deed  (even,  it  would  seem,  if  pledged  with  tlio 
debtor),  or  a  letter,  or  a  guarantee,  for  some  collateral  act,  or  aiiv 
other  deed  or  wnting,  which  could  not  form  the  foundation  of  aii 
action  by  the  debtor  hunself  for  a  specific  sum  of  money,  cannot  l)o 
taken.     But  it  would  seem  that  all  instruments  containing  an  un- 


tho  Court  of  Chancery  allowed  a 
cheque  in  the  hands  of  the  Ac- 
countant-General  to  be  taken  in 
execution.  But  see  Courtoy  v.  Vin- 
cent, 15  Beav.  486;  21  L.  J.,  Ch.'291. 
(fi)  As  to  whether  this  includes 
Exchequer  bills,  sec  Ex  p.  Chaplin, 
3  Y.  &  C.  397.  In  Stokoe  v.  Cowan, 
29  Beav.  637;  30  L.  J.,  Ch.  882,  it 
was  held  that  a  policy  of  assurance 
on  the  life  of  the  debtor  was  a  secu- 
rity for  money  under  this  section, 


sed  qutere.  The  contrary  has  been 
held  in  Ireland.  AUeyne  v.  iJarcii 
(L.  C),  5  Ir.  Ch.  E.  55  :  In  re  Sr,/- 
geant'a  I'olicy  (M.  E.,  June,  187&), 
/  L.  E.,  Ir.  66,  where  Stokoe  v. 
Coican  was  cited  but  not  followed. 
Jc)  See  Mutton  v.  Young,  4  C.  B 
371;  llJur.414,  C.  P. 

(d)  Com.  Dig,  "Execution"  (0> 
4:  Francis  v.  Xash,  Hardw.  .53:' 
Legge  v.  Evan.s,  6  M.  &  W.  30;  S 
Dowl.  177. 
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conditional  covenant  or  agreement  for  payment  of  a  specific  sum  of  Chap.  LXXV. 
money  to  the  execution  debtor  for  his  own  benefit,  are  within  the 
words  "  other  securities  for  money,"  and  may  bo  taken. 

The  word  "  money,"  used  in  the  above  enactment,  means  specific  Money, 
gold  and  silver  coin,  or  bank  notes,  and  not  debts  due  to  the  Debts, 
debtor  (e).     Therefore,  money  in  the  sheriff's  liands,  taken  in  exe- 
cution by  him  at  the  suit  of  the  debtor  (/),  or  the  prodiico  of  an 
execution  at  his  suit  {<j),  or  the  surplus  of  a  former  execution 
against  him  {h),  even  at  the  suit  of  the  same  execution  creditor  (i), 
cannot  be  taken  in  execution  under  the  above  enactment.    Nor  will 
the  Court  stay  such  money  in  the  sheriff's  hands,  to  satisfy  a 
present  execution  (/.•).     Nor  does  the  above  enactment  give  power  to 
seize  money  in  execution  while  in  the  hands  of  a  third  person  as 
trustee  for  the  debtor  (<).      And  where  a  party,  privileged  from 
arrest,  having  been  taken  on  a  ca.  sa.  by  the  sheriff  of  G.,  paid  the 
money  to  the  sheriff,  and  obtained  a  Judge's  order  to  have  it  re- 
funded, but,  when  the  town  agent  was  about  to  do  so,  the  money 
was  claimed  by  the  sheriff  of  M.,  under  a  Ji,  fa.  directed  to  him,  it 
was  held  that  the  money  could  not  be  taken  under  the  /(".  fa.  (m). 
Debts  due  to  the  debtor  must  bo  got  at,  if  at  all,  by  the  process  of 
attachment,  noticed  post,  Ch.  LXXXII,    A  question  may  arise.  Money  in 
whether  money,  &c.  m  the  actual  possession  of  the  debtor,  in  his  debtors' 
pockets,  or  the  like,  &c.,  can  bo  taken.     It  would  seem  that  it  can-  Packets,  4cc. 
not,  any  more  than  wearing  apparel  on  a  man's  person  can  bo  («). 

The  sheriff,  under  a,  Ji,  fa,,  cannot  sell  an  estate  in  foe  or  for  Terms  for 
life(2>),  unless,  perhaps,  an  estate  jjht  autre  vie{q) ;  but  he  may  sell  years,  &c.  (o), 
a  lease  or  term  for  years  belonging  to  tho  defendant,  and  execute 
an  assignment  of  it  (r),  under  his  seal  of  office,  to  tho  purchaser  (s) ; 


(c)  See  per  Aldersoii,  B.,  iu  ITarri- 
no.:  V.  raynter,  6  M.  &  W.  387;  8 
Dowl.  349.  See  Brown  v.  I'crrot, 
4  Beav.  585.  Money,  bank  notes, 
and  other  valuable  things  cui-rent  as 
cash,  could  not  be  taken  under  a 
fi.  fa.  before  the  Act,  evCii,  per- 
haps, if  in  the  debtor's  own  desk. 
Armisted  v.  T/ii/pot,  1  Doug.  231 ; 
Tidd,  9th  ed.  1002.  As  to  attaching 
debts  due  or  accruing  due  to  the  judg- 
ment debtor,  see  post,  Ch.  LXXXII. 

(/)  ColUmridgc  v.  Faxtoii,  11  C. 
B.  083;  21  L.  J.,  C.  P.  39. 

iq)  Wood  v.  iVood,  4  Q.  B.  397 ; 
12  L.  J.,  Q.  B.  141 :  Knight  v. 
Vriddic,  9  East,  48:  I'adjicld  v. 
Briue,  3  B.  &  B.  294  ;  7  Moore,  127. 

(//)  HarriaoH  v.  I'tii/nicr,  supra. 
And  see  Robimon  v.  I'eace,  7  Dowl. 
94 :  Masters  y.  titaidcij,  8  Dowl.  1C9. 

(i)  FieldhoHse  v.  Uroft,  4  East,  510. 
See  Staple  V.  Bird,  Barnes,  214. 

(k)  milows  V.  Bait,  2  New  Rep. 
370. 

(/)  EohinsuH  Y.  Feace,  7  Dowl.  94, 
per  FarAc,  B. :  Bell  v.  Hutchison,  8 
Jur.  895,  B.  C. :  France  v.  Campbell 
and   Winter  v.   Campbell,  9  Dowl. 


914,  where  under  the  old  practice 
money  had  been  deposited  iu  Court 
in  lieu  of  bail. 

(»0  Masters  v.  Stanley,  1  Dowl.  1G9. 

{n)  See  per  Farke,  B.,  Sunbolf  v. 
Alford,  3  M.  &  W.  254  ;  ante,  p.  815. 
See  Viu.  Abr.  "  Necessity"  (B),  3. 

(o)  See  as  to  extending  a  tcnn  for 
years  under  an  elegit,  post,  Ch. 
LXXVI. 

(ji;)  3  Co.  13. 

((/)  Johnson  v.  Strcete,  Comb.  291, 
qua;re. 

((•)  Until  assignment  tho  term  re- 
mains in  the  debtor.  Doe  d.  Knghcs 
V.  Jones,  1  Dowl.,  N.  S.  352. 

(«)  3  Co.  13;  8  Co.  172;  4  Co.  74: 
Taylor  v.  Cole,  3  T.  E.  294.  And 
see  2  Saund.  C8  c:  Doc  v.  Donstoii, 
1  B.  &  Aid.  230:  Mother  v.  0' Grady, 
41  L.  T.  502,  Ir.  Q.  B.  And  F)oe  d. 
Westmoreland  v.  Smith,  1  M.  &  K. 
137,  where  tho  term  seized  was  a 
tenancy  from  year  to  year.  The 
term  is  a  chattel  within  the  bailiwick 
only  whero  tho  bnrl  is,  aiid  nnt  wlirrn 
the  lease  is ;  at  least  this  would  seem 
to  be  so  in  analogy  to  the  case  of  its 
being  bona  notabilia  where  the  land 
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_  and  the  same  of  a  term  for  years  acquired  by  marriage  (the  execu- 
tion having  the  same  effect  as  a  disposal  by  the  husband  (<)),  and 
tiie  same  of  an  annuity  for  years  (m).     Where  an  outgoing  tenant 
had  agreed  to  assign  the  residue  of  his  term  to  the  incoming  tenant, 
It  was  held,  that  the  sheriff,  before  any  actual  assignment  made, 
might  sell  the  residue  under  a  ft.  fa.  against  the  tenant,  and  put 
upon  it  the  value  agreed  to  be  given  by  the  incoming  tenant  (x). 
Ine   sheriff  cannot,  however,   sell   an  equity  of  redemption  (v) 
or  an  equitable  estate  in  leaseholds  (z).     When  he  sells  a  term  for 
years,  he  cannot  turn  the  tenant  in  possession  out,  in  order  to 
give  possession  to  the  purchaser  («),  unless,  perhaps,  where  the 
detendant  himself  is  in  possession  (ft).    If  the  tenant,  however,  will 
voluntarily  relinquish  possession,  the  sheriff,  of  course,  may  give 
possession  to  the  purchaser  (c).    If  the  sheriff  sell  a  term  'before 
the  return  of  the  writ,  he  may  execute  the  assignment  after  the 
return  [d).    The  assignment  may  be  made  by  the  under-sheriff  in 
the  name  and  under  the  seal  of  office  of  the  sheriff  (e).     It  must  be 
in  writing  (/).     Where  it  was  made  by  parol,  the  Court  held,  that 
the  estate  remained  in  the  debtor  {g).    The  term  is  not  vested  in 
the  sheriff  by  seizure  (A). 

The  sheriff,  under  the  writ,  cannot  sell  things  fixed  to  the 
treehold,  and  which  go  to  the  heir  and  not  to  the  execute-  (0  ;  such 
as  furnaces,  ovens,  doors,  windows,  &c.  (k),  hearths,  chimney-pieces, 
&c.(/;},  faxed  machinery  (?n),  even  though  the  freehold  is  in  the 
clebtor  («).  Where  a  mill,  with  mill  machinery,  was  demised  for  a 
term,  and  the  tenant,  without  leave,  severed  the  machinery,  it  was 
held,  that  the  property  in  the  machinery  reverted  to  the  landlord 


is.  See  Com.  Dig.  "Administrator" 
(B),4;  1  Wma.  Exors.  194.  As  to 
its  not  being  necessary  to  seize  the 
lease  itself,  see  Coleman  v.  Karper- 
so»,  1  F.  &  F.  330. 

(0  Per li idler ,  J.,  Farr  v.  Kewman, 
4  T.  R.  638. 

(«)  York  V.  Twine,  Cro.  Jac.  79  ; 
Com.  Dig.  "  Execution  "(C),  4.  As 
to  an  annuity  out  of  coal  duty  de- 
scendible to  heii-s,  see  Eadburn  v. 
Jarvis,  3  Beav.  450. 

(a-)  Sparrow  v.  Bristol,  1  Marsh. 
10. 

(y)  See  3  Atk.  739:  Scott  v. 
Scholey,  8  East,  467 :  Metcalfe  v. 
Scholeij,  2  New.  Eep.  461  ;  Tidd,  9th 
ed.  1003.  As  to  an  execution  credi- 
tor being  entitled  to  an  equitable 
tenn  belonging  to  his  debtor,  Gore 
V.  Bowser,  24  L.  J.,  Ch.  316,  440. 
As  to  seizing  au  outstanding  term 
vested  in  a  trustee  upon  'rust  to 
attend  the  inheritance  upon  an  exe- 
cution against  the  owner  of  the  in- 
heritance, see  Doe  d.  rhiUips  v. 
Evans,  1  C.  &  M.  450. 

(j)  In  re  Duke  of  Xcwcastle,  Ex  u. 
radivick, 'i9  L.  J .i Ch.  bS. 

M  R.   V.    Beam;    2    Show.    85 : 
Taylor  v.   Cole,  3  T.  K.  292.    See 


Bac.  Abr.  "  Execution "  (C),  iu 
which  it  is  said,  that  the  purchaser 
to  obtain  the  actual  possession  must 
bring  ejectment.  And  see  I'hii/fair 
V.  Musgrove,  infra. 

{h)  Taylor  v.  Cole,  3  T.  R.  298. 
(V)  Id.  292. 

(a)  Doe  d.  Stephens  v.  Boiiston, 
1  B.  &  Aid.  230.  ' 

(e)  Doe  d.  James  v.  Braicn,  5  B.  & 
Aid.  243. 
(/)  29  C.  2,  c.  3,  s.  3. 
((/)  l)oe  d.  Hughes  v.  Jones,  9  M.  & 
W.  372  ;  1  DowL,  N.  S.  352 ;  11  L.  J., 
Ex.50.  ' 

{h)  Playfair  v.  Musgrove,  14  M. 
&\V.  239;  3  D.  &  L.  72;  15  L.  J.. 
Ex.  26.  ' 

(0  Winn  V.  Ingilbi/,  5  B.  &  Aid. 
625 ;  1  D.  &  R.  247.  And  see  Steward 
x.lombe,  iM.00Te,28l;  IB.  &B.500: 
Scorall  V.  Boxall,  1  Y.  &  J.  398. 

(A)  Com.  Dig.  "Execution."  As 
to  tramplates  fixed  to  iron  or  wooduu 
sleepei-s,  see  Bake  of  Beaufort  v. 
Bates,  31  L.  J.,  Ch.  481. 

(/)  Boole's  case,  1  Salk.  368  :  Ihm 
V.  Mawc,  3  East.  38. 

(w)  Cross  V.  Barnes,  46  L.  J.,  Q. 
B.  479;  36L.  T.  693. 
(»)  Blace  v.  Fagg,  4  M.  &  R.  277. 
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fixed  bv  the  defeTi.]ir,f  fn,  fi,T  . ,  •  ^^^"^  ^^y  sell  utens  Is 

m  execution;  but  thintcs  which  vinlrl^^'  i^  may  be  taken 
are  produced  withoTthekW  of  inan  "^^^^^  ^  «' '^'^^'^^ 
they  go  to  the  heir,  and  cannot  be  t^nin  exeeut  on  M  "m'~ 
the  tenant  continues  in  possession  after  a  feSure  or'is  oTw' 
wise  a  trespasser,  the  crops  cannot  bo  seized  under  a  5.  /«  7^ 

ss£be^;°S(r»  th:st-^?iisif£E' 
ppffW^ssxfftrCifHS: 

demands  possession,  but  not  oth  rwisn (,A      a.  V°  "      •  ^ 

+i;nf  +1,^:    '    ;•     '   ;  -  •     ,  ^'^"'  ^^^^^'  I'ecitmg  that  it  is  expedient  contracts,  &o. 

that  the  execution  of  legal  process  should  be  so  regulated  as  to  be 

consistent  with  good  husbandry,  and  the  effect  andlntent  of  cove 

nants  and  agrcenients  entered  into  between  the  owners  and  Sccu 

piers  of  land  let  to  farm,  enacts,  that  no  sheriff  or  othor  nm^^ 

England  or  Wales  shall,  by  virtue  of  any  ^ess  of  anv  Ponrt  )ff 

law  carry  off  or  sell  or  disp'ose  of  for  the^^p^^J^re  o    Sg  ca    ied 

off,  from  any  lands  let  to  farm,  any  straw  threshed  or  unthreshTd 

or  any  straw  of  crops  growing,  or  any  chaff,  colder,  or  any  tm  nips 

or  any  manure,  compost,  ashes,  or  seaweed,  in  any  casJ  whSl 

ever;  nor  any  hay,  grass,  or  grasses  (whether  natural  OTaS- 

ficial),  nor  any  tares  or  vetches,  nor  any  Voots  or  vegetables  be  ng 

produce  of  such  lands,  m  any  case  where,  accordinf  to  any  co  e? 

nant  or  written  agreement  entered  into,  and  made  for  the  benefit  of 

the  owner  or  landlord  of  any  farm,  such  hay,  grass,  or  grasses 

tares  and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or 


I 


(o)  Farraiit  v.  Thompson,  5  B.  & 
Aid.  826.  See  Steward  v.  Lombe, 
ubi  supra. 

(p)  Com.  Dig.  "Execution"  (C), 
4;  3  Atk.  13.  And  see  Duel  v. 
Braddyl,  M'Clel.  217:  Storer  v. 
Hunter,  3  B.  &  C.  368 ;  6  D.  &  E. 
210 :  Minshall  v.  Lloyd,  2  M.  &  W. 
450,  per  Farke,  B. :  Bumergue  v. 
Bumsey,  33  L.  J.,  Ex.  88,  where, 
upon  the  construction  of  an  agree- 
ment, it  was  held  that  the  tenant  had 
no  power  to  remove  fixtures  during 
the  term. 

(?)  Barnard  ■<T.  Leigh,  1  Stark.  43. 

('•)  Gilb.   Execution,   19:    Tomp- 

C.A.P.— VOL.  I. 


kmson  v.  Russell,  9  Price,  287:  Poole's 
east,  1  balk.  368:  Scurall  v.  Boxall, 
1  Y.  ic  J.  398.  As  to  what  are  em- 
blements, see  1  Williams  on  Execu- 
tors, 1 1th  ed.  709:  Gravest.  Weld,  5 
B.  &  Ad.  10.5,  120 ;  2N.  &M.  725: 
Auigsbury  v.  Colli i,s,  4  Bing.  202- 
Bodwdl  V.  Fhillips,  9  M.  &  W.  505, 
where  per  Cur.  growing  fruit  goes 
to  the  heir. 

(*)  |fo«!!7W'i  V.  Gascoigne,  5  B.  & 
Aid.  88. 

(-')  56  G.  3,  e.  GO,  3.  7,  see  post,  p. 

(«)  See  Bagnally.  Villar,  12  Ch. 
D.  812 ;  48  L.  J.,  Ch.  695. 
3l 
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•withholden  from  sucli  lands,  or  -whicli  by  the  tenor  or  effect  of  such 
covenants  or  agreements  ought  to  ho  used  or  expended  thereon, 
and  of  which  covenants  or  agreements  such  sheriff  or  other  officer 
shall  have  received  a  written  notice  before  he  shall  have  proceeded 
to  sale.  Sect.  2,  in  substance  enacts,  that  the  tenant  shall  give 
notice  to  the  sheriff  of  the  existence  of  such  covenants,  and  of  the 
name  and  residence  of  the  landlord;  that  the  sheriff  shall  give 
notice  to  the  landlord  and  his  steward  of  the  seizure,  and,  in  case 
of  their  absence  or  silence,  shall  postpone  the  sale  as  long  as  he 
lawfully  can.  By  sect.  3,  it  is  provided,  that  the  sheriff  may  sell 
such  produce,  subject  to  an  agreement  to  expend  it  upon  the  land 
according  to  the  custom  of  the  country,  where  no  covenant  or 
agreement,  and  according  to  such  covenant  or  agreement  if  shown, 
and  the  vendee  is  to  have  the  use  of  all  such  necessary  barns,  &c., 
as  the  tenant  would  have  been  entitled  to,  and  the  sheriff  shall 
assign  for  that  purpose  {x)_.  The  sheriff,  on  being  indemnified,  is 
to  allow  the  landlord  to  bi'ing  actions  in  his  name  for  breach  of  tho 
agreement  (»/).  And  the  sheriff",  before  sale  of  any  crops  or  pro- 
duce, shall  by  all  ways  and  means  make  inquiry  as  to  the  name 
and  residence  of  the  landlord  {z).  Also,  no  clover,  rj'e-grass,  or 
artificial  grass  newly  sown,  and  growing  under  any  crop  of  stand- 
ing corn,  shall  be  sold  under  process  (a).  Provided,  that  the  Act 
is  not  to  extend  to  articles  which  the  tenant  may  remove  consis- 
tently with  some  contract  in  wi'iting  (h).  The  Act  also  enacts  that 
the  sheriff  shall  not  be  liable  for  any  breach  or  omission  of  its  pro- 
visions, unless  wilful  (c),  and  indemnifies  all  persons  acting  under 
it{d). 

As  to  distraining  growing  crops  taken  in  execution  for  rent,  see 
14  *  15  V.  c.  25,  s.  2,  ante,  p.  844. 

As  to  the  restriction  on  execution  against  the  railway  stock  and 
plant  of  a  company,  see  Vol.  2,  Oh.  XCII. 

9.  Whose  Property  may  he  talcen,"] — In  all  cases  the  sheriff  must  at 
his  peril  execute  the  writ  only  on  the  goods  of  the  party  therein 
mentioned;  for,  if  he  seize  the  goods  of  a  stranger,  he  will  bo 
liable  to  an  action  (e) ;  and  this  although  they  are  in  the  possession 
of,  and  apparentlj'  belong  to  the  defendant  (/). 


(«)  56  G.  3,  c.  50,  8.  3.  See,  as  to 
the  right  to  sell  a  distress  subiect  to 
such  conditions,  Frusher  v.  Lcc,  10 
M.  &  W.  709. 

4. 


(«)  56  G.  3,  c. 
Yz)  Id.  8.  5. 
\a)  Id.  s.  7. 
(ft)  Id.  8.  8. 
(6)  Id.  s.  9. 
\d)  Id.  s.   10. 


60,  8. 


Sect.  II  provides 
that' bill  of  sale  holders,  &c.  shall 
not  take  produce,  manure,  &c.  in  any 
other  way  than  tho  bankrupt,  &c. 
would  have  been  entitled  to  do.  See 
Wilmot  V.  Itosc,  3  El.  &  Bl.  663 ;  23 
L.  J.,  Q.  B.  281.  So  far  as  this 
section  relntes  to  an  .ossitrnne  of  nn 
insolvent  debtor,  it  is  repealed  by  tho 
Stat.  Law  Eev.  Act,  1873,  36  &  37  V. 

C    91     8CllG(i. 

'(f)' Bro.    Abr.    "Trespass,"   99: 


Anon.,  Keilw.  119:  Ackworth  v. 
Kcmpc,  1  Doug.  40 :  Sanderson  v. 
Maker,  2  \V.  Bl.  832 ;  3  Wils.  3(10. 
And  see  Dawson  v.  JFood,  3  Taunt. 
256 :  Smith  v.  Flomer,  15  East,  00" : 
Ladbrokc  v.  Cvickctt,  2  T.  E.  649: 
Davies  v.  Jenkins,  11  M.  &  W.  7y5; 
1  D.  &  L.  321 :  Jarinain  v.  Hooper, 
6  M.  &  G.  827 :  Varnaby  v.  Welhii, 
8  A.  &  E.  872;  1  P.  &  D.  98:  Locldy 
V.  Pye,  8  M.  &  W.  133;  9  Dowl.  744: 
Harrison  v.  Dixon,  12  M.  &  \V.  142 ; 
13  L.  J.,  Ex.  247:  Gattcrall  v.  Ken- 
yon,  3  Q.  B  311.  Pending  an  inter- 
pleader application,  an  injuuctioa 
restraining  the  sheriff  from  retainin),' 
possession  will  not  bo  Krantod. 
ILilliurd  V.  Hanson,  21  Ch.  iJ.  G'J;  47 
L.  T.  342  ;  31  W.  E.  151. 

(/)  See  Dawson  v.  irood,  3  Taunt. 
250:  Edwards  v.  Bridges,  2  Stark. 
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119 :   AckwortU   v. 

40 :  Sanderson  v. 
,  832 ;  3  Wils.  30!). 

V.  Wood,  3  Taunt. 
nmcr,  15  East,  007 : 
^kctt,  2  T.  E.  649: 
.-,  U  M.  &  W.  755; 
Tarinain  v.  Hooper, 
Carnabu  v,  Wethii, 
P.  &D.  98:  Loekiy 
'.  133;9Dowl.  744: 
H,  12  M.  &  W.  142 ; 
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Whote  Property  may  le  taken.  gfil 

B}^lm\oTJ^?Jl^,^^''  ""'i^'^  '°1''^''  <^^«<=t  °^-  i'^<l"ce  the  Chap.  LXXV. 

sneritt  to  seize  particular  goods  as  the  goods  of  the  execution 

debtor,  which  are  in  fact  the  goods  of  a  third  party,  and  the  sheriff 
accordingly  seizes  hem,  the  sohcitor  and  tho  L?cutir^credSr  iJ 

wilfbe  liahltf '""^  ^^"?'1(.*^'^  authorizes  his  soUcitor  tS  ^  o  (', 
will  be  hable  m  trespass  to  the  person  whose  goods  are  seized  }/A 
and  will  also  be  hable  to  compensate  the  sheriff  for  anrdamSSo 
C^b^fn?'?  held  liable  to  pay  in  conseauencf  of  ?he  seTzS^^^ 
But  the  sohcitor  of  the  execution  creditor  has  no  impHed  authontv 
to  give  any  direction  to  seize  particular  goods^and  Ft  is  a  questtS 
of  fact  m  each  case  whether  such  authority  was  given  frS  In  the 
absence  of  such  authority  the  execution  crechtor  if  not  liable     The 

usual  indorsement  that  "the  defendant  is  a and  res  des  at 

nTT^     amounts  to  no  more  than  a  statement  for  the  convenience 
or  the  sheriff,  and  does  not  render  the  execution  creditor  or  W a 

fmuduTenS  \utl  S.^*!  ^°T*  ^'K""^''''  -^eeT  itL  m 'd 
=w,-^  +  ^  •'  .i  ^  ^P^';'''^  "^^"^  ^P<^cifi°  indorsement,  leadin"  the 
sheriff  to  seize  the  goods  of  tho  wrong  person  will  rendor  Ihl 
execution  creditor  liable  to  the  person  ^^0^^^^  are  seized  n 
In  the  absence  of  any  express  direction  or  inducement,  nefther  the 
oxecution  creditor  nor  tho  sohcitor  is  liable  for  the  S  of  the 
sheriff  m  seizing  (m) ;  nor  does  the  execution  creditor,  by  appea^ng 
on  an  inteipieaxler  summons,  and  taking  an  issue,  renL  himsoH 
liable  lor  the  act  of  the  sheriff  in  seizing,  should  it  be  found  that 
the  goods  belong  to  a  third  party  (h). 


396 :  Saunderson  v.  liaker,  2  W.  Bl 
832:  Mandcrs  v.  WUliams,  4  Ex. 
339 ;  18  L.  J.,  Ex.  437 :  liradto/  v. 
Cooper,  1  C.  B.  685,  See  post,  p.  "857, 
as  to  when  possession  of  goods  by 
the  defendant,  after  a  sale  of  them 
by  him,  is  evidence  of  the  sale  being 
fraudulent.  A  judgment  creditor  is 
not  bound  by  an  estoppel  precluding 
the  judgment  debtor  from  claiming 
the  goods  seized  under  the  judgment. 
liickards  v.  Johnson,  4  H.  &  N.  660  : 
28  L.  J.,  Ex.  322. 

{(l)  Smith  v.  Keal  (C.  A.),  9  Q.  B. 
D.  340;  51  L.  J.,  Q.  B.  487  ;  47  L.  T. 
142. 

(A)  Per  Cur.  Wilson  v.  Tumman, 
6  M.  &  Gr.  236 :  lioivles  v.  Senior, 
8  Q.  B.  677  ;  15  L.  J.,  Q.  B.  231 : 
Sedman  v.  Walker,  1  Ex.  589 :  Broicn 
V.  Lndham,  6  M.  &  P.  169 ;  6  Sc.  N. 
R.  934:  Buchanan  y.  Kiuning,  2  L. 
M.  &  P.  526,  537  :  I'ower  v.  F'teming, 
4  Ir.  It.,  C.  L.  J04. 

(i)  Ilumphrys  v.  Pratt,  5  Bli.,  N. 
S.  154  :  Evans  v.  Collins,  5  Q.  B.  804. 
In  Caldbuck  v.  Boon,  7  Ir.  E.,  C. 
L.  32,  where  a  sheriff,  sued  for  a 
■wrongful  arrest,  defended  the  action 
without  communicating  with  the  exe- 

3l 


cution  creditor,  who  was  liable  to 
indemnify  him,  it  was  held,  in  a  sub- 
sequent action  by  the  sheriff  against 
the  execution  creditor,  that,  to  en- 
title tlie  sheriff  to  recover  the  costs 
of  defending  the  fomer  action,  it 
should  be  submitted  to  the  jury  to 
say  whether  the  course  pursued  in 
defendmg  the  former  action  was 
I'sasonable  under  all  tho  circum- 
stances of  the  case. 

(/•)  Childersv.  Wooler,2E\.  &EI. 
287;  29L.J.,  Q.B.  129;  2L.T.49: 
Leans  v.  Collins,  supra. 

(0  Jarmait;  v.  Hooper,  6  M.  &  Gr 
827.  See  ])er  Cur.  Childers  v.  Wooler, 
supra.  And  see  Smith  v.  KeaL 
supra.  • 

Un)^Sowell  V.  Champion,  6  Ad.  & 
El.  'idl.  If  he  had  received  the  pro- 
ceeds of  the  levy  he  could  probably 
be  compelled  to  return  them.  See 
per  Cur.  Woollen  v.  Wright,  1  H.  &  0. 
at  p.  502. 

(«)  Wilson  V.  Tiimman,  0  M.  & 
Gr.  236  ;  6  Sc.  N.  R.  894 :  Wooler  v. 
Wright,  1  H.  &  C.  554 :  31  L.  J., 
Ex.  613 :  cp.  Walker  y.  aiding,  1  H. 
&  C.  621 ;  32  L.  J.,  Exch.  142. 
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property  is  vested  (o),  which  will  have  the  effect  of  indemnifying 
the  sheriff  in  making  a  return  of  nulla  loiia  {p),  or  will  mitigate 
the  damages  in  an  action  of  trespass,  if  he  have  seized  and  sold  the 
goods  {</).  The  Court  will  not  sot  aside  such  an  inquisition  (r). 
Or  if,  after  the  sheriff  has  seized  the  goods,  a  third  person  claim 
them,  and  the  execution  creditor  still  insist  on  his  right  to  have 
them  sold,  the  sheriff  may  interplead,  and  so  get  rid  of  his  respon- 
sibility {a),  , 

As  to  a  third  person  taking  his  goods  out  of  the  sheriff  s  pos- 
session, after  they  have  been  improperly  seized,  see  Cooper  v. 
Aspretj  (<). 

The  following  are  the  cases  in  which  questions  as  to  the  rights  of 
third  parties  to  the  goods  are  most  likely  to  arise  : — 

It  seems  that  the  goods  of  a  woman  cohabiting  with  the  defen- 
dant cannot  bo  taken  in  execution,  although  she  passes  for  his 
wifo(i'),  unless  the  circumstances  would  warrant  a  jury  in  finding 
that  the  property  was  given  up  bj'  the  woman  to  the  defendant  (j). 

The  shoiitf  may  sell  a  term  vested  in  a  husband  in  right  of  his 
wife,  upon  an  execution  against  the  husband  (yy),  unless  it  have 
been  vested  in  trustees  for  the  benefit  of  the  wife  before  luaniage. 
But  goods  vested  in  trustees  before  marriage,  for  the  benefit  of  the 
wife,  cannot  bo  taken  in  execution  for  the  husband's  debt(3). 
Property  settled  to  the  separate  use  of  a  married  woman  cannot  be 
taken  under  an  execution  against  her  husband's  goods  («).  And 
the  savings  and  investments  of  a  Biarried  woman,  like  the  income 
itself,  become  her  separate  estate,  and  are  protected  (a).  Where 
fui-nituro  was  settled  upon  a  married  woman,  and  she,  with  the 
income  of  property  which  was  also  settled  to  her  separate  use,  pur- 
chased new  furniture  from  time  to  time  as  the  original  wore  out, 
and  the  whole  was  seized  under  an  execution  against  her  husband, 
it  was  held  that  no  part  of  it  was  liable  (a).    Where  a  testator 


(o)  Bro.  Abr.  "Trespass,"  99: 
Ano)!.,  Keilw.  119:  Fun- \.  Ncw- 
viaii,  4  T.  K.  C33,  641.  As  to  the 
-osts  of  tlio  iTiquisition,  see  Doc  d. 
Holt  V.  Moe,  4  M.  &  P.  177  ;  6  Bing. 
447,  where  a  party  ^avo  a  cognovit 
ior  357/.  and  a  mortgage  for  pay- 
ment of  the  sum  due,  and  costs  of 
the  judgment,  and  all  other  costs  and 
charges  uttendinij  the  same  ;  and  an 
execution  being  issued,  an  imiuisi- 
tiou  became  necessary  in  consequence 
of  the  debtor  denying  certain  goods 
to  be  his,  which  denial  turned  out 
to  be  false ;  the  mortgagee,  having 
paid  the  sheriff  the  costs  of  the  in- 
quisition, was  held  entitled  to  claim 
them  as  against  the  debtor. 

(p)  Roberts  v.  Thomas,  6  T.  E.  P« 
But  see  Glossop  v.  Foolo,  3  M.  &  Sei. 
175,  contra. 

Iq)  Dalt.  146:  Ackworthy.  Kempe, 
1  Doug.  40. 

(>■)  liulicr/s  V.  T/ioiiius,  C  T.  R.  88: 
Aylwin  V.  Evans,  52  L.  J.,  Ch.  105; 
47  L.  T.  568.  See  fully,  post.  Vol.  2, 
Ch.  CXV. 

(«)  Post,  Ch.  CXXI. 


(0  3  B.  &  S.  932  ;  32  L.  J.,  Q.  B. 
209;  8  L.  T.  355;  11  W.  R.  641 ;  9 
Jur.,  N.  S.  1198. 

{u)  As  to  the  effect  of  the  Married 
Women's  Property  Acts,  and  as  to 
the  effect  of  a  judicial  separiitiou, 
or  ail  order  for  protection  obtained 
under  the  Divorce  Acts,  see  Vol.  2, 
Ch.  CI. 

(r)  Edwards  v.  Bridges,  2  Stark. 
Hep.  396.  See  Glasspoole  v.  Young, 
9  B.  &  C.  696 ;  4  M.  &  Ryl.  533,  m 
■\vliich  case  there  was  a  void  mar- 
riage. 

(,r)  Edwards  v.  Farehrother,  3  Car. 
&  P.  524  ;  2  M.  &  P.  293.  And  see 
Lang  ford  v.  Foot,  2  M.  &  Sc.  349. 

(y)  Farr  v.  Ncivman,  4  T.  R.  638. 

\z)  Cadogan  v.  Koinett,  Cowp. 
432 :  Jarman  v.  WooUoio)i,  3  T.  II. 
618.  And  see  2  Vern.  239:  Ilarby 
V.  Smith,  8  T.  R.  82:  Kmrn  v.  Wils- 
morc,  Id.  521 :  Dewey  v.  Bayntun,  6 
East,  257 :  I~od  v.  Lamb,  1  C.  i;  J. 
35  :  Duncan  y.  Cashin,  infra. 

(n)  Duncan  v.  Cashin,  L.  E,,  10 
C.  P.  554  ;  44  L.  J.,  C.  P.  396. 


to  tlie  riglits  of 
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bequeathed  oil  bis  property  to  bis  daughter  (a  single  woman),  in  Chap.  LXXV. 

terms  amounting  to  a  gift  to  hor,  for  her  separate  use,  and  appointed ■ 

her  sole  executrix  ;  sho  married  after  hor  father's  death ;  and  a  sum 
of  stock,  part  ot  the  property  bequeathed  to  her,  was  assigned  to 
trustees,  in  trust  for  her  separate  use  for  life,  and  if  sho  survived 
her  husband,  m  trust  for  hor  absolutely,  and  if  not,  then  in  trust 
as  she  should  appoint  by  will,  and  subject  thereto  in  trust  for  her 
husband ;  but  the  sottlonient  did  not  notice  any  other  part  of  the 
property :  it  was  held  that  the  husband  did  not  become  entitled  in 
his  marital  right  to  tlio  property  remaining  unsettled,  but  was  a 
trustee  jf  it  for  liis  wife,  and,  therefore,  it  could  not  be  taken  in 
execution  under  a  judgment  recovered  against  him(/;).  Where  a 
husband  and  wife  lived  apart,  and  at  the  death  of  the  wife  she  was 
possessed  of  cash  and  bank-notes  arising  from  property  settled  to 
her  separate  use :  it  was  held,  that  the  husband  was  entitled  to 
them  111  his  marital  right  (c).  It  may  be  added,  that,  on  a  fi.  fa. 
against  the  ^.•lfe,  who  marries  pending  the  action,  tJio  husband's 
goods  cannot  bo  taken  {d). 

As  to  execution  against  tho  separate  estate  of  a  married  woman 
sec  post,  Vol.  2,  C/i.  VI.  ,  ' 

_  The  goods  of  a  testator  or  intestate  cannot,  in  general,  be  taken 
m  execution  for  the  personal  debt  of  tho  executor  or  admiuistrator 
unless  the  executor  or  administrator  lias  made  the  goods  his 
own  ((').  Where  an  executrix  used  the  goods  of  her  testator  as  her 
own,  and  afterwards  married,  and  then  treated  tliem  as  her 
husband's,  it  was  hold,  that,  as  they  had  mado  tho  goods  thoir  own, 
they  could  not  object  to  the  same  being  taken  in  execution  for  the 
husband's  debt  (/). 

Under  afi.  fa.  against  one  of  two  partners,  the  sheriff  may  and  Goods  of 
should  seize  sufficient  of  tho  goods  of  both  (A),  and  sell  the  defen-  partners  (s). 
dant  s  undivided  moiety  (/)  irrespective  of  tho  state  of  the  accounts 
between  them :  in  which  case  the  vendee  will,  it  is  said,  be  tenant 
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of  married 
woman. 
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(i)  Keivlands  v.  Taynter,  10  Sim. 
377  ;  4  M.  &  Cr.  408. 

(c)  Molonti  V.  Kennedy,  10  Sim. 
254.  See  Ulnper  v.  Cottnil,  G  E.  & 
B.  497  ;  20  L.  J.,  Q.  B.  7:  Came  v. 
Brice,  7  at.  &  W.  183  ;  8  Dowl.  881: 
Tugman  v.  Hopkins,  5  Sc.  N.  11.  404 ; 

4  M.  &  G.  389.  But  see  Duncan  v. 
Cashin,  supra.  As  to  tho  effect  of 
the  Married  Women's  Property  Acts, 
see  Vol.  2,  Ch.  CI. 

{d)  Doe  d.  Taggatt  v.  Iii(tchcr,  3 
M.  k  Sel.  557.  As  to  tho  liability  of 
a  hu.sb.ind  for  his  wife's  debts  before 
marriage,  see  Vol.  2,  Cli.  CI. 

{c)  Fatr  V.  Newman,  4  T.  K.  021 : 
Quick  V.  titaines,  I  B.  &  P.  293;  2 
Esp.  Bep.  057.  See  1  Wms.  Exors. 
11th  od.  p.  039  :  I'mwiek  v.  Laycock, 
1  G.  &  D.  532 :  Sykcs  v.  Hykvs,  L.  R., 

5  C.  r.  113;  39  L.  J.,  C.  r.  179, 
where  tho  goods  were  iu  tlio  hands  of 
a  person  who  was  carrying  on  the 
testator's  business  as  aguut  for  the 


executor. 

U)  Qi'ick  V.  Staines,  1  B.  &  P. 
293.  See  1  Wms.  Exors.  11th  ed.  639: 
Gat.kctl  V.  Marshall,  1  M.  &  Bob. 
132;  5Car.  &P.  31. 

(y)  See  Liudley  on  Partnership, 
4th  ed.  018  et  seq.  As  to  tho  maimer 
iu  which  execution  may  issue  against 
partners,  sou  Ord.  XLII.  r.  10,  post. 
Vol.  2,  Ch.  XCIII. 

(/()  Johnson  v.  Evans,  7  Sc.  N.  R. 
1035 ;  1  D.  &  L.  935 ;  7  M.  &  G. 
210 ;  Farrar  v.  JJeswick,  1  JI.  &  W. 
082. 

(()  Holmes  v.  Mentz,  4  Ad.  &  El. 
131 :  Johnson  v.  Evans,  supra :  Jacky 
V.  Butler.  2  Ld.  Raym.  871.  As  to 
the  sheriff  not  being  liable  iu  trover 
for  the  mere  sale  of  the  whole,  see 
Jlai/hew  V.  Herrick,  7  C.  B.  229; 
IS  L.  J.,  C.  P.  17'j.  See  Eraser  v. 
Kershaw,  To  L.  J.,  Ch.  445,  where 
one  partner  had  become  bankrupt, 
and  aji.fa.  issued  against  the  other. 
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in  common  with  the  other  partner  (fc).  The  seizure  does  not  divest 
the  other  partner  of  his  property  or  possession  in  the  goods  seized  {I), 
nor  has  the  sheriff  any  right  to  romovo  or  take  the  property  out  of 
the  possession'  of  the  other  partner  (?») ;  therefore,  -when  the  sheriff 
enters  and  takes  possession  of  partntrship  property,  he  seizes  m 
execution  only  the  interest  of  the  defendant  in  the  goods  (/) ;  and 
BO,  if  after  ho 'has  seized  under  a  -writ  of  fi.  fa.  against  one  partner, 
a  second  writ  of  fi.  fa.  be  delivered  to  him  against  both  partners, 
he  cannot  bo  considered  to  have  seized  under  it  until  he  has  actually 
done  so  [1).  iind  so,  if  the  sheriff,  after  seizing  the  joint  effects  of 
two  partners  for  the  separate  debt  of  one,  should  receive  a  fi.  fa. 
requiring  him  to  levy  for  the  separate  debt  of  the  other,  he  cannot 
return  nulla  bona  to  the  second  writ  without  rendering  himself  liable 
to  an  action  for  a  false  return  (?).  There  appears  to  be  much  doubt 
as  to  what  interest  in  the  partnership  property  can  be  sold  by  the 
sheriff  and  what  is  the  proper  course  to  be  adopted  (h).  According 
to  the  modern  practice  at  law  the  sheriff  should  sell  for  such  interest 
as  the  defendant  has  as  partner  ;  not  for  the  degree  of  right  which 
he  may  be  found  to  have  on  a  winding  up  of  the  affairs,  because  if 
the  sheriff  waited  till  that  could  be  ascertained,  the  goods  might 
remain  unsold  for  an  indefinite  time;  he  must,  however  incon- 
venient it  may  be,  sell  the  share  of  the  defendant  partner,  and 
make  the  purchaser  tenant  in  common  with  the  other  partners, 
and  the  purchaser  must  do  the  best  he  can  to  ascertain  what 
interest  there  is  (o). 

If  no  objection  be  raised  by  the  co-partners  this  course  may  still 
be  adopted.  But  the  Court  of  Chancery  would  formerly,  on  a  bill 
filed  by  the  judgment  debtor's  co-partner  against  the  judgment 
debtor,  the  judgment  creditor  and  the  sheriff  for  that  purpose, 
have  restrained  the  sheriff  from  selling,  and  appointed  a  receiver, 
and  directed  the  partnership  accounts  to  be  taken  {p) ;  and  under 
the  present  system  somo  analogous  process  could  no  doubt  be 
adopted.  It  appears  that  tho  sheriff  could  not,  strictly  speaking, 
interplead  in  such  a  case  (7).  But  possibly,  on  an  interpleader 
summons,  an  order  could  be  made,  at  all  events  by  consent,  ap- 
pointing a  receiver  (say  one  of  the  co-partners,  if  solvent),  ordering 
the  sheriff  to  withdraw,  dissolving  the  partnership,  and  directing 
the  partnership  accounts  to  be  taken  before  a  Master,  and  ad- 


(^-)  :Eadie  v.  Davidson,  2  Doug. 
650:  Fope  v.  Jfai/man,  Comb.  217: 
Heydon  v.  Heydon,  1  Salk.  392.  And 
see  Morlcy  v.  Strombom,  3  B.  &  P. 
254,  238:  Bachwst  v.  Clmkard,  1 
Show.  169  :  Oarbett  v.  Veale,  5  Q.  B. 
408 ;  I  D.  &  M.  458 ;  13  L.  J.,  Q.  B. 
98  :  Johnson  v.  Evans,  supra  :  But- 
ton V.  Morrison,  17  Ves.  193:  Tayhr 
V.  Fields,  4  Ves.  396 ;  Tidd,  9tli  ed. 
1807. 

II)  Johnson  v.  Evans,  supra. 

(m)  Per  Fatteson,  J.,  in  Burnell  v. 
Eunt,  5  Jur.  650,  at  p.  651. 

in)  Sec  Lindley  on  Fartnersliip, 
4th  ed.  687,  692,  693.  See  Burton  v. 
Green,  3  Car.  &  P.  306.  And  see  the 
note  there. 


(0)  See  per  Lord  Denman,  C.  J., 
in  Holmes  v.  3feiitz,  4  A.  &  E.  131 : 
Heydon  v.  Heydon,  1  Salk.  392: 
Chapman  v.  Koo^s,  3  B.  &  P.  289 : 
per  Fatteson,  J.,  in  Burnell  v.  Hunt, 
0  Jur.  650;  Lindley  on  Partnership, 
4th  ed.  689. 

(j»)  Seton  on  Decrees,  4th  cJ. 
1214 ;  Lindley,  4th  ed.  690,  691 : 
Bevan  v.  Lewis,  1  Sim.  376. 

(5)  Because  the  sheriff  can  only 
seize  the  debtor's  interest  in  the 
assets,  and  the  co-partners  can  have 
no  claim  to  that :  Holmes  v.  Mentz, 
supra :  Anon.,  W.  >T.  1875, 204  ;  Bitt. 
No.  xlix  ;  Lindley,  4th  ed.  693.  See 
a  note  by  the  learned  L.  J.  in  Seton 
on  Decrees,  4th  ed.  1214. 
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journing  the  further  hearing  until  this  wa.^  done.  After  the 
accountH  wcro  taiion,  the  rocoivor  (should  Ijo  directed  to  soil  the 
debtor  s  Hhare  ot  the  pavtuership,  and  out  of  the  proceeds  to  pay 
the  debts  and  costs,  and  to  pay  the  balance,  if  any,  to  the  iudgmont 
debtor.  .1  ho  other  p  rtnor  might  buy  in  the  debtor' d  share  if  ho 
were  able  and  wilhng  to  do  so.  In  view  of  tho  difficulty  as  to  the 
power  of  the  shonfl  to  interplead  and  tho  power  to  make  such  an 
order,  it  will  probably  be  necessary,  in  the  absence  of  consent,  fo- 
the  co-partner  to  commence  an  action  for  the  purpose,  the  sheriff's 
time  for  returning  the  writ  being  meantime  enlarged;  but,  con- 
sidering tho  expense,  delay  and  inconvenience  of  such  a  course 
tho  parties  should,  in  most  cases,  consent  to  an  order  being  made. 

Where  a  Ji.  fa.  was  issued  against  ono  of  two  partners,  and, 
while  the  sheriff  was  in  possession,  a  fiat  in  bankruptcy  issued 
against  tho  firm,  the  sheritf,  under  an  arrangement  (tho  validity  of 
which  was  afterwards  questioned),  allowed  the  messenger  under  the 
commission  to  take  possession  of  the  goods ;  tho  messenger  kept 
possession  accordingly,  and  the  goods  were  sold  by  the  assignees, 
who  received  tho  proceeds ;  tho  execution  creditor  sued  them  for 
money  ha,d  and  received  :  it  was  held,  that  even  if  the  sheriff  had 
sold  the  interest  of  the  partner  aga'inst  whom  execution  issued,  an 
account  of  the  partnership  liabilities  must  have  been  taken  before 
the  execution  creditor  could  have  sued  for  money  had  and  received, 
and  that  he  had  no  right  of  action  (>•). 

As  to  tho  effect  of  bankruptcy  on  an  execution,  and  as  to  execu- 
tion against  tho  goods  of  bankrupts,  see  Vol.  2,  Gh.  CII. 

As  to  when  executions  against  tho  property  of  a  company  being 
wound  up  under  25  &  2(j  V.  c,  S9,  are  void,  see  that  Act,  Vol.  2, 
Ch.XGII. 

If  there  bo  two  or  more  defendants,  and  one  of  them  die  after 
final  judgment,  and  before  the  issuing  of  the  fi.  fa.,  it  can  be 
executed  on  tho  goods  of  the  survivors  only  (s).  As  to  execution 
after  tho  death  of  a  solo  plaintiff  or  defendant,  see  Vol,  2.  Ch. 
LXXXVIII. 

The  goods  or  chattels  of  ambassadors  and  other  envoys  of  foreign 
princes  or  states  at  this  Court,  and  of  their  domestics  and  domestic 
servants,  are  privileged  from  being  taken  in  execution  {t). 

The  goods  ecclesiastical  of  clergymen  cannot  be  seized  by  the 
sheriff  (((). 

Goods  distrained,  being  in  the  custody  of  the  law,  cannot  be 
seized  in  execution  {x). 

When  a  receiver  hasbeen  appointed  by  the  Court  and  has  taken 
possession,  his  possession  is  the  possession  of  the  Court,  and  the 
sheriff  has  no  light,  without  leave  of  tho  Court,  to  seize  goods 


8dfi 
CuAP.  LXXV. 


()•)  Garbett  v.  Veale,  6  Q.  B.  408. 
See  Frascr  v.  Kershaw,  25  L.  J., 
Ch.  445,  whero  ono  of  two  partners 
became  haukrupt,  and  af.  fa.  issued 
against  the  other. 

(s)  2  Saund.  50  a,  72  k,  o.  As  to 
the  form  of  the  writ  iu  such  a  case, 
see  ante,  p,  79'>'.  As  to  obtaininpr 
leave  to  issue  execution  against  a 
person  not  a  party  to  the  judgment, 
see  Vol.  2,  Ch.  LXXXIV. 
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viving de- 
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Goods  of  am- 
bassadors. 

Goods  of 
clergymen. 

Goods  dis- 
trained. 

Goods  in  pos- 
session of 
receiver. 


(0  7  Anne,  o.  12,  s.  3.  See  Ch. 
CXXVII. 

(«)  2  Int.  472 :  Walioyn  v.  Aw- 
berry,  2  Mod.  257,  Case  146.  See 
further,  Vol.  2,  Ch.  CIII. 

(i-)  Bro.  Abr.  "  Pledges,"  28;  By. 
07  b,  in  marg. ;  Com.  Dig.  "  Execu- 
tion" (C),  3:  Iteddell  v.  S.tnwe'j,  2 
M.  &  Rob.  358.  And  see  Turner  v. 
Ford,  15  M.  &  W.  212 ;  15  L.  J.,  Ex. 
215. 
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in  his  possession  {y),  and  will  bo  guilty  of  a  contempt  of  Court  if 
he  (jo  so  after  iKjtico  of  tho  rocoivor's  appointment  (z).  If  tho 
recoivor,  although  nominated,  has  not  taken  possession,  the  sheriff 
may  soizo  \vitliout  being  guilty  of  any  contempt  (a).  Before  tho 
Judicature  Acta  it  was  hold  that  tho  sheriff  could  not  call  on  tho 
receiver  and  the  creditor  to  intei'.load  either  at  law(/0  or  in 
equity  (r).  In  one  case  (i)  where  ixo  attempted  to  do  so  ho  was 
restraiiM  1  from  doing  so  and  ordered  to  withdraw  and  pay  the 
costs,  and  tho  creditor  was  restrained  from  proceeding  against  him. 
bince  tho  Judicature  Acts,  the  slieriff  has  in  some  cases  been  allowed 
to  mtorplead  by  taking  out  a  summons  in  the  Division  of  tho  Court 
by  whom  (he  receiver  was  appointed  ^d).  Tho  execution  creditor 
may  in  pro]iur  cases  obtain  leave  from  tho  Court  appointing  tho 
receiver  to  proceed  with  his  execution  (p). 

Tho  sheriff  may  seize  goods  which  are  let  to  the  defendant,  but 
can  only  sell  his  interest  therein.  If  ho  sell  tho  same  absolutely  so 
as  to  deternuno  tho  bailment  ho  will  bo  liable  to  an  action  of  trover 
and  this  before  the  lotting  has  expired  (/).  Goods  upon  which  the 
detendant  lias  a  hen  cannot  bo  taken  in  execution  against  his 
goods  (f/).  Goods  of  tho  defendant,  pawned  or  leased  to  another, 
may  bo  sold,  subject  to  the  right  of  tho  pawneo  or  lessee,  but  cannot 
bo  seized  beloro  the  end  of  the  bailment  or  term  (h).  And  if  a  party 
having  a  lieu  on  goods  causes  them  to  bo  taken  in  execution  at  his 
own  suit,  ho  loses  his  lien  thereby,  although  tho  goods  are  sold 
to  lum  undo-  the  execution,  and  are  never  removed  off  his  pre- 
mises (i).  ^ 

I3y  the  terms  of  a  railway  contractor's  contract,  tho  plant  and 
materials  brought  by  him  upon  tho  railway  company's  land  were 
immediately  to  become  tho  absolute  property  of  the  company,  but 
they  were  to  remain  under  the  dominion  of  the  contractor,  and  if 
he  duly  completed  his  contract,  the  company  were  to  give  to  him, 


(y)  Mimellv.  East' Anglian  It.  Co., 
3  Mac.  &  G.  104  ,  30  L.  If.,  Ch.  257. 

(z)  Id. :  Lane  v.  Htcrne,  3  Giff. 
629.  ' 

(a)  Dcfries  v.  Creed.  34  L.  J.,  Ch. 
607. 

{!))  Mussell  V.  £ast  Anglian  B.  Co., 
BU])ra. 

\r)  Eock  V.  Cook,  2  Phil.  691 :  True 
V.  Tryc,  13  Beav.  422  ,  20  L.  J.,  Ch. 

(d)  Cp.  Ord.  LVII.  r.  14. 

(«■)  liimcll  V.  East  Anylicin  R.  Co., 
supra. 

(/')  Fam  V.  Bitth'ston,  7  Ex.  152; 
21  L.  J.,  Ex.  41  :  Bradley  v.  Coplev, 
1  C.  B.  685;  14  L.  J.,  C.  P.  222 ! 
Cooper  V.  Willomatt,  1  C.  B.  672 ;  14 
L.  J.,  C.  P.  219,  sed  qua;re.  An 
action  dofis  not  lie  against  the  sheriff 
for  selling  the  reversionary  interest 
in  goods  let  to  tho  execution  debtor, 
unless  actual  damage  has  been  sus- 
tained. Tawrid  V.  AUnovd,  4  II  & 
N.  438;  28  L.  J.,  Ex.  362:  Lan- 
cashire Waggon  Co.  v.  Fitzhugh,  6 


H.  &N.  502;  30  L.  J.,  Ex,  231. 

{g)  leggey.  Evans,  6  M.  &  W.  38; 
8  Dowl.  177.  See  Squire  v.  Httetson, 
1  Q.  B.  308:  Balls  v.  Thick,  9  Jurl 
304,  Q.  B.,  H.  T.  1845.  As  to  goods 
pawned  with  the  defendant  being 
taken  in  execution,  see  Legge  v. 
Ei-aiix,  6  M.  &  \V.  36,  per  I'arke.  B.: 
tS/jiiire  V.  Ihwtson,  supra,  per  Litth.. 
dale,  J.:  Com.  Dig.  "Execution" 
(C),4.  As  to  the  pawnee  of  a  chatfd 
losing  his  property  in  it  by  parting 
with  tho  possession  of  it,  sio  Reem 
V.  Capper,  6  Sc.  877 ;  6  Bing.  N.  0. 
136,  per  Cur.  As  to  a  pledgee  im- 
pliedly contracting  to  return  the  pro- 
perty  to  the  pledgor,  see  Cheesman  v. 
Exa/l,  6  Ex.  341 ;  20  L.  J.,  Ex.  209. 
It  seems  that  goods  pawned  with  a 
defendant,  and  which  he  has  power 
to  sell,  may  be  seized  and  sold. 

(A)  Rogers  v.  Kennay,  9  Q.  B.  592: 
Scott  v.  Scholey,  8  East,  476 :  I'roctor 
V.  Nicholson,  7  Car.  &  P.  U7. 

(0  Jacobs  V.  Latour,  5  Bing.  130; 
2M.  &P.  201, 


Whole  Property  may  be  taken, 

n?  T.^f  ?''  paynionts,  tho  unconsumod  materials;  and  if  instead 
of  tho  contractor  tho  compuuy  used  tho  plant  and  materials  thov 
were  to  componsato  him  I'u  respect  of  tlLm ;  the  sdSs  of  the 
company  ohtamedjudRmont  againnt  the  company  for  t£  costs 
and  issued  fxecution,  and  tho  sheriff  levird  upon  the  Sit  and 
materia  s  provided  l.y  tho  contractor:  hold,  tEa"  to  ^  an  and 
materials  were  not,  l.y  tho  terms  of  tho  contract.  oabsoCtoly  the 
property  of  tho  company  as  to  bo  h.  i/ablo  by  the  sheriff  under  the 
execution  issued  by  tho  company's  solicitors  ( /) 

Where  a  ship  has  boon  moil^Mged  for  a  debt,  a  creditor  who  has 
got  judgment  against  tho  rogistored  owner  ,f  tho  ship  cannot 
take  and  soil  tho  ship  in  oxocntion,  for  to  do  so  would  fefeat  ho 
rights  of  tho  mortgagee  to  mako  tho  .hip  available  as  sccuritv 
for  hi.  debt,  given  him  by  the  mrchant  J/-y);„«ncM85VS     ^ 

Goods  which  tho  execution  debtor  has  validly  assigned  to  Another 
person  bond  Jn/e,  and  without  notice  of  tho  writ'being  in  ho  shoriifs 
Was.  cannot  bo  seized,  though  tho  assignment  bo  by  way  of  mort- 
gage only:  nor  can  t  „.  sheriff  bo  compelled  to  sef/o  such  goods 
even  though  thoir  value  oxc.cds  tho  sum  secured  by  the  mort- 
gage, and  the  execution  creditor  might  realise  something  it  a  sale 
were  ordered  under  Ore/.  LVIJ.  r.  12,  on  an  interplead erfssue/ 

Tho  sheriff  may  in  somo  cases  when  tho  defendant  has  sold  or 
assignor!  his  goods  and  chattels  before  tho  writ  is  executed,  sei/J 
and  sell  them  notwithstand  ng  such  sale  or  assignment.  As  S 
when  ho  c'an  do  this,  when  tho  sale  is  after  the  testo  of  tho  writ 
or  alter  the  delivery  of  the  same  to  tho  sheriff  to  bo  executed 
see  ante,  p  804.  It  the  assignment.  &c.  wero  made  of  ore  the 
delivery  ot  the  writ  to  the  sheriff,  but  fraudukuUy  for  the  purpose 
of  delaying,  hindering  or  defrauding  present  or  future  Ini)  creditors 

-T\  r?,J"/'^/.\'l^T'*  ^^^^  ""'^e''  t^e  statute  13  KHz. 
c.  o  («).  Ihe  fact,  that  there  was  no  consideration,  or  no  valuable 
ono.  for  the  assignment,  as,  if  it  was  made  in  consideration  of 
natural  love  and  affection,  is  ovidenco  of  fraud  (o).    So,  continuance 


661 

Chap.  LXXV. 


Ship  mort- 
ROged. 


Goods  ORsigned 
or  mortgaged. 


Goods  fraudu- 
lently as- 
signed. 


(,/)  Beeston  v.  Maniott,  9  .Tur., 
N.  S.  9G0;  8  L.  T.,  N.  8.  690-V.-cI 
S. ;  4  Giflf.  lliO.  See  Brown  v.  Bate- 
mail,  3U  L.  J.,  C.  P.  134 :  Beenn  v. 
Barhu;  12  Q.  B.  D.  436. 

(X)  JJir/iiiisoii  v.  Kitchm,  8  El.  & 
Bl.  789 :  S.  C.  nom.  Kitchoi  v.  Irvine, 
28  L.  J.,  Q.  B.  4G  ;  6  Jur..  N.  S.  118. 

(0  Scarlett  v.  llansou  (C.  A.),  12 
Q.  B.  D.  213;  53  L.  J.,  Q.  B.  02 ; 
50  L.  T.  75  ;  32  W.  R.  310. 

(jii)  Graham  v.  Fitrbcr,  14  C.  B. 
134 ;  23  L.  J.,  C.  P.  51 :  Barhw  v. 
Bishopp,  29  Beav.  417  ;  6  Jur.,  >f.  S. 
812  :  Ware  v.  Gard,  Freeman  v.  Pope, 
L.  11.,  5  Ch.  638  ;  39  L.  J..  Ch.  089  .' 
In  re  Pearson,  Ex  p.  Utepheiis,  3  Ch. 
D.  807. 

(«)  13  Eliz.  c.  5 ;  29  Eliz.  c.  5 ;  3 
H.  7.  0.  4  ;  60  Ed.  3.  c.  6 ;  2  K.  2,  st. 
2,  c.  3 :  Gale  v.  Witliainson,  8  M.  & 
W.  406 :  Scctrfe  v.  Halifax,  7  M.  k 
W.  288:  Reed\.  Thoyts,  6  M.  &  W. 


410:  Imrni/  v.  Magnay,  11  M.  &\V. 
-'/.),  per  iVr/e,  B.:  Bensei/v.  Wind- 
ham, 6  Q.  B.  166 :  Bulmer  v.  Hunter, 
L.  R.,  8  Eq.  40,  auto-nuptial  settle- 
ment:  II  are  V.  Gardner,  L.  R.,  ^ 
Eq.  317,  post  nuptial  settlement: 
Cm-ni.'ih  V.  Clark,  t.  R.,  14  Eq.  184. 
And  see  Tivyne's  ease,  3  Coke,  80 ; 
1  bmiths  Leading  Cases,  and  cases 
there  cilcd.  As  to  what  indebted- 
ness will  jai.se  the  presumption  of 
fraudulent  intention,  see  Freeman  v. 
Fvpe,  supra  :  Crossleyv.  Fl worthy,  L 

r\]'^  ^^-J^^'-  ^"(f'"y  V.  Bouulas, 
L.  II.,  14  Eq.  106:  Kent  v.  Itiley,  L 
E.,  13  Eq.  190 :  Taylor  v.  CoVnen, 
1  Ch.  D.  (j36 ;  cp.  Middleton  v.  Pol- 
lock,  2  Ch.  D.  104. 

(o)  Freeman  v.  Pope,  L.  R..  5  Ch. 
538 ;  39  L.  J..  Ch.  689 :  Gale  v.  Wil- 
liamson,  8  M.  &  W.  405.  If  it  does 
not  appear  upon  ihe  assignment  that 
there  was  a  valuable  consideration 
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Past  X.  in  poasesaion  of  pfoods  and  chattels  by  a  vondor,  after  tho  oxociition 
of  a  1)111  of  H;ilii,  is  a  biulfjio  and  nvidonco  of  fraud  ^;')>  ^"it  ■'"* 
conclu.sivo  oviilunco  of  it  (7);  thoroforo,  if  tlio  possosMion  bo  cou- 
siHtoiit  with  tho  dood  (r),  as,  if  it  bo  a  mortf^aKO,  and,  by  its  torms, 
tho  debtor  is  to  remiim  in  possession  until  dofa\ilt  (.•*),  or  a  mar- 
riago  sottlonioiit  under  which  tiio  debtor  takes  an  equitable  iuterosfc 
for  life  U),  or  if  tho  sale  bo  notorious,  as,  if  it  be  made  publicly  by 
a  shorift  under  an  exooution  (i«).  or  by  public  auction  (j.),  or  if  it  bo 
made  with  tho  knowledge  and  assent  of  tho  person  who  seeks  to 
impugn  it{y),  tho  assignment  is  iu  general  valid,  though  tho  vondor 
or  original  owner  remain  lor  some  timo  in  possession  (z).  A  salo 
for  valuable  consideration  is  m  >t  fraudulent  and  void,  merely  because 
it  is  made  witii  tho  intoni'  1  to  defeat  an  expected  execution  («), 
Wliere  A.  iiuulo  a  frauduk  ,  t  bill  of  hiIo  of  goods  to  IJ.,  who  sub- 
seciuentiy  in  tho  prosenco  and  with  tho  sanction  of  A.,  but  without 
hia  being  a  party  to  it,  assigned  to  0.,  bond  fide,  and  for  a  valuable 
consideration ;  and  tho  actual  possession  of  the  goods  throughout  re- 
mained in  A.,  it  was  lield  that  tho  soi'i)ud  bill  of  salo  was  not  affected 
by  the  fraud  in  tho  first,  and  that  therefore  C.'s  assignment  was 
protected  against  the  creditors  of  A.  {b).     Whore  tho  plaintiff  with 


for  making  it,  eyiilenco  may  bo  given 
aliunde  to  prove  such  fact,  for  the 
jmrpoHo  of  rebutting  tho  prosump- 
tiou  of  fraud.  And  hoc  per  ItotJ'e,  U. 
(.y.  6'.):— "  It  is  a  mistiiko  to  sup- 
pose tliat  tho  statute  makes  void,  as 
against  creditors,  all  voluntary  derds. 
All  that  it  says  is,  that  a  practice 
of  making  covinous  and  fraudulent 
deeds  had  prevailed,  and,  therefore, 
that  all  feolfmonts,  gifts,  ka.  of  any 
lauds  or  goods  and  chattels,  as  against 
tho  person  whoso  actions,  debts,  iic. 
hy  such  covinous  and  fraudulent 
devices  and  practices,  shall  be  dis- 
turbed, hindered,  delayed,  or  de- 
frauded, shall  bo  void.  Tho  Courts, 
in  construing  tho  statute,  have  held 
it  to  include  deeds  made  without 
consideration,  as  beiny  prima  facie 
fraudulent,  because  necessarily  tend- 
ing to  delay  creditors.  But  the 
question  in  eacli  case  is,  wliether  the 
deed  is  fraudulent  or  not :  and  to 
rebut  the  presumption  of  fraud,  the 
party  is  surely  at  liberty  to  give  in 
evidence  all  the  circuraatanccs  of  the 
transaction :  not  to  contradict  tho 
consideration  stated  in  tho  deed,  but 
to  take  it  out  of  the  operation  of  the 
statute."  See  Tivi/neh  case,  3  Co. 
80 ;  1  Smith,  Leading  Cases,  and  tho 
cases  there  cited.  As  to  what  con- 
veyances are  voluntary,  see  Smith  v. 
Cher- ill,  L.  R.,  4  Eq.  300,  collateral 
rektions:  Ware  v.  Gardner,  L.  R., 
7  £q.  317,  post  nuptial  settlement. 

(//)    Tii'yHc^S     CdSr,      3      Rop.      80  '. 

Edwards   v.  Harben,  2  T.  R.  587 : 


WooMl  V.  Smith,  1  Camp.  333: 
ro'/et  V.  Perchartl,  1  Esp.  2()o. 

(q)  Martimtale  v.  liooth,  3  D.  &  A. 
498 :  Cum  v.  JJardimi,  1  C.  M.  &  R. 
787:  Eiiativood  v.  Jlrowii,  R.  &  M.  312. 

Q-)  Id.  And  800  Jieed  v.  IVibmt, 
7  Bnig.  ")77.  See  lieeres  v.  Capper, 
6  Bing.  N.  C.  130 ;  0  So.  877,  per 
Ttiidat,  C.  J. 

(«)  Martiudah  v.  Booth,  3  B.  & 
Ad.  \<M :  MiiishaU  v.  Lloi/d,  2  M.  <fe 
W.  450:  Wuodertnaa  v.  liaUlock,  8 
Taunt.  070:  Alton  v.  Harriion,  L.R., 
4  Ch.  022,  020 ;  38  L.  J.,  Ch.  GG'J. 

it)  Cadogan  v.  Keiinctt,  Cowp.  432. 

hi)  Latimer  v.  liatson,  4  B.  &  C. 
652  ;  7  D.  &  R.  100  :  Kidd  v.  Itaw- 
liimn,  2  B.  &  P.  ."iO. 

{x)  Leonard  v.  Jtaker,  1  M.  &  Sol. 
251 :  Jezeph  v.  Ingram,  1  Moore, 
189.  And  see  Guthrie  v.  Wood,  1 
Stark.  307. 

(y)  Steele  v.  Brown,  1  Tainit.  381. 

{z)  See  tho  cases  above  cited.  And 
see  the  notes  to  Twyne^s  case,  3  Rep, 
80,  Smith's  Loading  Cases,  L 

{a)  Wood  V.  Dixie,  7  Q.  B.  892 : 
Hale  V.  Metropolitan  Saloon  Omnihus 
Co.,  4  Drew.  490 ;  28  L.  J.,  Ch.  777: 
Darvill  v.  Terry,  6  H.  &  N.  807  ;  30 
L.  J.,  Ex.  355:  Alton  y.  Harrison, 
L.  R.,  4  Ch.  022;  38  L.  J.,  Ch.  OGi): 
Johnson  v.  Oseuton,  L.  R.,  4  Ex.  107, 
114.  See  Kv  p.  Stiibbins,  In  re 
Wilkinson,  17  Ch.  D.  68. 

(i)  Morewood  and  Bayne  v.  South 
Yorkshire  Hail,  and  liiver  Bun  Co., 
3  H.  &  N.  801 ;  28  L.  J.,  Ex.  114. 
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tho  privity  of  tho  dofondant,  who  was  ono  of  his  creditors,  assigned  CnAP.  LXXV. 

and  dohvorod  cortaui  goods  to  A.  in  order  to  dofoat  his  croihtors  -—■ 

gonorally,  and  hodolondant,  without  tho  knowledgo  of  tho  plain- 
tiff,  obtainod  a  bill  of  salo  of  tho  goods  from  A.,  and  undur  tliis  bill 
ot  salo  took  possession  ot  tho  goods,  and  bi^Coro  any  fraud  was 
accomulishud  upon  tho  creditors,  (ho  i)luintilf  claimed  tlio  goods 
from  the  d.>tomlant :  it  was  hold  that  lio  was  not  (•stoi)pod  bv  his 
fraudulent  assignmont  from  claiming  the  property  in  tho  goods  (0^ 

An  existing  debt  will  form  a  sutliciont  cousideral  ou  to  Rui)port 
a  bona  ji,h  CO  V,  nco  of  tho  whole  of  a  debtor's  property  as 
against  an  o.v:..ntien  -.editor,  though  Mich  cunvoyanco  operate  as 
an  act  ot  b,  ukvuptcy  r  ').  So  a  hill  of  salo  of  tho  whole  of  tho 
grantor  s  pr  pf;i',V,  Pi'ov  '.t  as  well  as  future,  to  soouro  an  oxistinn- 
debt,  and  pr  'er,  advanr  >s  (e),  or  future  advances  {d),  is  not,  in  tho 
absonco  of  an  iru-utior,  .j  defeat  tho  grantor's  creditor,  void  under 
tho  statute  {d ). 

Tho  statute  ot  AVi'z.  docs  not  affect  a  bonA  fide  assjo-nmont  to 
certain  creditors  (/),  or  to  a  trustuu  for  tho  benefit  of  his  creditors 
made  by  the  debtor  or  his  personal  roprosuntativos  (7\  so  as  to  givo 
them  a  preforouco  (//),  oven  tliough  it  provides  for  the  debtor 
retaining  possession  of  tho  property  (»).  whatever  tho  olfect  of 
such  a  couvoyanco  may  bo  in  bankruptcy  (/.•).  Such  an  assi<'n- 
inent  was  not  provonted  from  operating  as  a  convoyaiico  by  the  l^ict 
that  it  was  intended  to  tako  olfoot  under  sect.  192  of  the  Bank- 
ruptcy Act,  1801,  but  was  ineffectual  for  that  purpose  by  reason  of 
tho  want  of  tho  retjuisito  assents  (/). 

Whoro  debtors  in  insolyont  circumstances  executed  a  deed  1)y 
which  they  conveyed  all  their  estate  to  trustees,  on  trust  to  sell  in 
such  manner  as  they  miglit  think  proper,  and  to  divide  the  residue 
of  the  procoods,  after  paying  expeu~cs,  rateably  among  the  creditors 
parties  to  tho  deed,  and,  if  the  trustees  thought  fit,  creditors  who 
refused  or  nogloctod  to  execute,  and  if  tho  trustees  thought  proper 
but  not  othorwisn,  to  pay  tho  dividends  on  debts  duo  to  non- 
assenting  creditors  to  tho  debtors,  and  tho  deed  provided  for  tho 
payment  of  maintouanco  to  tho  debtors  if  tho  trustees  thought  fit, 
and  the  executing  creditors  respccti\ely  indomnitied  tho  debtors 
and  the  trustees  in  respect  of  tho  bills  of  exchange  and  promissory 


{c)  Taylor  v.  Bowers,  46  L.  J.,  Q. 
B.  39. 

(d)  Ex  p.  Games,  In  re  Bamford 
(C.  A.),  12  *  'h.  I).  314  ;  42  L.  T.  789  ; 
27  \V.  R.  7  i  1 :  A  Ikn  v.  Bonnet t,  infra : 
Alton  V.  Harnton,  L.  R.,  4  Ch.  022, 
620;  38  L.  J.,  Ch.  669. 

(e)  Allen  v.  Bonnctt,  L.  R.,  6  Ch. 
577 ;  23  L.  T.  437. 

(/)  Alton  V.  Harrison,  supra. 

(g)  Wolverhampton,  ^-c.  lianking 
Co.  V.  Marston,  7  H.  &  N.  148. 

(A)  Alton  V.  Harrison,  L.  R.,  4  Ch. 
622;  38  L.  J.,  Ch.  609:  Middlcton 
v.l'olloek,  2  Ch.  D.  101:  Bickstock 
V.  Lyster,  3  M.  &  S.  371 :  Boldero  v. 

Lo}idoyi    O-Vd     J^estmit^ti-r     Tiiacnunt 

Co.,  6  Ex.  D.  47:  Johnson  v.  Osniton, 
L.  R.,  4  Ex.  107.  See  S.  C.  in  bank., 
L.  R.,  4  Ch.  690.  See  Uartlaiid  v. 
Binks,  16  Q.  B.  713 ;  20  L.  J.,  Q.  B. 


126,  where  A.  executed  bond  fide  a 
deed  of  assiguineut  of  all  his  property 
to  B.,  in  trust  for  such  of  A.^s  credi- 
tors as  sliould  come  in  and  execute 
tho  docd;  and  B.  (who  was  not  a 
creditor  of  A.)  took  possession,  and 
C,  a  creditor  of  A.,  applied  to  B. 
for  an  explanation,  ..ucl,  having  re- 
ceived ono,  said  he  was  satisfied,  and 
took  no  stup  to  obtain  payment ;  and 
it  was  held,  tliat  enough  had  taken 
place  to  create  tho  relation  01  trustee 
and  cestui  que  trust  between  B.  and 
C,  and  consequently  that  the  deed 
was  not  void  against  an  execution 
creditor  as  being  voluntary. 
^0  Alton  V.  Flarrison  su^^r.i 
(A)  Id.  Sci  Ex  p.  Oscnter,  In  re 
Prior,  L.  R.,  4  Ch.  690. 
{I)  Johnson  v.  Osenton,  supra. 
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Paet  X. 


Assignment  of 
interest  in 
future 
chattels. 


Eegistration 
under  Bills  of 
Sale  Act. 


10.  Several 
writs,  priority 
of,  &c. 


Writ  of  Fieri  Facias. 

notes  made  or  indorsed  to  th.      respectively  by  the  debtors  in  respect 
•  of  the  scheduled  debts,  it  \,as  held  that  the  deed  was  not  void 
under  13  Eliz.  c.  o{l). 

But  in  a  case  where  a  debtor  in  insolvent  circumstances  executed 
a  deed  by  which  he  conveyed  all  his  estate  to  trustees  on  trust  to 
^arry  on  his  business,  or  got  in  and  realize  his  estate  in  the  manner 
they  might  deem  expedient,  and  apportion  the  residue  of  the 
proceeds,  after  payment  of  expenses,  &c.,  according  to  an  equal 
pound  rate  among  his  creditors,  and  it  was  provided  by  the  deed  that 
a  dividend  should  only  bo  payable  to  a  creditor  on  his  executing  or 
assenting  to  the  deed ;  and  that,  if  within  a  certain  time  any  creditor 
did  not  execute  or  assent,  his  dividend  should  bo  paid  by  the 
trustees  to  the  debtor,  and  the  deed  also  provided  that  the  executing 
and  assenting  creditors  should  indemnify  the  trustees  against  imy 
personal  loss  or  risk  they  might  sustain,  otherwise  than  by  their 
own  wilful  negligence  or  default,  by  reason  of  the  proceedings 
under  the  deed :  it  was  held,  that  the  deed  was  fraudulent  and  void 
under  the  statute,  as  tending  to  defeat  or  delay  creditors  (m). 

After- acquired  chattels  may  be  assigned,  and  a  contract  to  assign 
operates  as  an  actual  assignment  (») ;  but  in  order  that  a  mere 
contract  should  amoxint  to  an  actual  assignment,  it  must  purport 
to  confer  an  interest  in  the  future  chattels  immediately  by  its  own 
force,  and  without  the  necessity  of  any  further  act  on  tho  part  of 
the  assignee  upon  the  future  chattels  coming  into  existence;  tnul, 
therefore,  an  assignment  of  existing  chattels,  coupled  with  words 
which  amount  to  a  more  lice;  3  to  seize  after-acquired  property, 
will  not  be  construed  as  an  eq\  'table  assignment  of  tlio  latter  [o]. 

In  cases  of  assignments,  being  bills  of  sale  within  the  meaning 
of  the  Ellis  of  Sale  Acts,  1S7«  and  18S2  (41  &  42  F.  c.  31,  and 
45  &  46  V.  c.  43),  the  assignment  must  be  registered  as  required  by 
the  provisions  of  those  statutes.  It  does  not  fall  within  the  province 
of  the  present  work  to  discuss  those  provisions,  and  the  practitioner 
is  referred  to  the  excellent  work  of  Mr.  Herbert  Eeed  on  the 
subject,  and  the  various  other  editions  of  the  Acts. 

10.  Several  Writs— Priority  of,  cfcc.]— If  two  or  more  writs  of 
fi.  fa.  against  the  same  person  are  delivered  to  the  sheriff,  he  must 
epcecii*-'.  them  all,  giving  priority  to  each  in  the  order  in  which  they 
came  mto  his  hands  (p).    So  that  when  three  writs  were  delivered 


II 


(/)  Boldero  v.  London  and  West- 
minster Loan,  i'C.  Co.,  5  Ex.  D.  47 ; 
42  L.  T.  56  ;  28  W.  R.  161. 

{ill)  Spencer  v.  Slater,  4  Q.  B.  D. 
13  ;  48  L.  J.,  Q.  B.  204.  It  will  be 
observed,  that  the  deed  in  this  case 
was  very  special  and  unusual  in  its 
terms,  and  it  was  distinguished  on 
these  grounds  in  the  preceding  case. 

(«)  llolroyd  v.  Marshall,  10  H.  L. 
191 ;  33  L.  J.,  Ch.  193:  Lcathain  v. 
Amor,  47  L.  J.,  Q.  B.  581. 

(o)  Eeeve  v.  WliUniore,  Martin  v. 
W/iifmorr,  4  De  .J.  &  S.  I ;  03  L.  J., 
Oh.  63.  But  the  chattels  must  be 
fjpcciiically  described.  Bctding  v. 
Mead,  3  H.  &  C.  955  ;  34  L.  J.,  Ex. 
212,  where  after-acquired  property 


was  held  not  to  pass.  In  re  Count 
!>' Epineuil,  20  Ch.  D.  768  ;  47  L.  'J'. 
157:  Lazarus  v.  Andrade,  5  C.  P.  D. 
318;  49  L.  J.,  C.  P.  847:  Leatham 
V.  Amer,  38 L.  T.  785;  47 L.  J.,  Q.  B. 
581 :  Clements  v.  MalJiews,  47  L.  T. 
251 ;  reversed  on  another  point,  )  1 
Q.  B.  D.  808;  52  L.  J,,  Q.  B.  772: 
Mcevcs  V.  Barlow,  12  Q.  B.  D.  430: 
Brown  v.  Batcman,  L.  It.,  2  C.  P. 
272  ;  36  L.  J.,  0.  P.  135. 

{p)  Dennis  v.  Whethdm,  L.  II.,  9 
Q.  B.  345;  43  L.  J.,  Q.  B.  129.  Sco 
pur  Coclcburn,  C.  J.,  L.  E.,  0  Q.  B. 
at  p.  347.  See  further,  Ilobsoii  v. 
Thelluson,  and  cases  cited  auto,  p. 
810.  ' 
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'),  12  Q.  B.  D.  436: 
<an,  L.  li.,  2  C.  P. 
.  P.  135. 

Whctham,  L.  E.,  9 
.  J.,  Q.  B.  129.  Sco 
.  J.,  L.  E.,  9  Q.  C. 

further,  llobsuii  v. 
^ases  cited  autc,  p. 


to  the  sheriff,  and  the  amount  to  be  levied  on  the  first  two  exceeded  Chap.  LXXV. 

the  value  of  the  goods  seizable,  but  they  were  both  set  aside,  he  was  

held  liable  for  not  seizing  under  the  third  ('/).  He  must  give  priority 
to  that  which  was  first  delivered  to  him,  although  tho  delivery  took 
place  upon  tho  same  day  (r) ;  that  is  to  say,  ho  must  apply  the  pro- 
ceeds of  any  sale  under  them  in  satisfaction  of  that  writ  first  which 
was  first  delivered  to  him  [s) ;  for  when  tho  sherilf  seizes  the  goods, 
they  are  in  point  of  law  in  his  custody  undr ,  all  the  writs  which  he 
then  has ;  and  when  he  sells,  he  does  so  aLj  in  point  of  law  under 
all  such  writs  {t).  If  tho  sheriff,  when  tho  second  writ  is  delivered 
to  him,  has  seized  goods  under  the  first,  ho  may  bo  said,  imme- 
diately upon  the  delivery  of  the  latter  writ,  to  have  seized  tho 
goods  under  that  also(it)'  But  if  the  first  writ,  or  the  possession 
hold  under  it,  bo  fraudulent,  or  be  set  aside  (x),  or  withdrawn  (//), 
or  suspended  («),  or  be  void  as  against  assignees  under  tho  baiik- 
rupt  laws  (rt),  the  second  should  have  priority  (i).  So,  where  goods 
seized  under  a  writ,  founded  upon  a  judgment  fraudulent  against 
creditors,  remain  in  the  hands  of  the  sheriff,  or  are  capable  of  being 
seized  by  him,  he  is  compellable,  under  the  13  Eliz.  c.  6,  to  seize 
and  sell  such  goods,  under  a  writ  afterwards  received  by  him,  and 
founded  on  a  bond  fide  debt ;  and  if  ho  neglect  to  do  so,  having 
notice  (c)  of  the  fraud,  and  return  nulla  bona  to  the  latter  writ,  Lo 
's  liable  to  an  action  for  a  false  return  {d).    And  so,  where  a  writ 


(q)  See  note  (^p),  supra. 

(r)  HnlchiiisoH  v.  Joluiston,  1  T.  R. 
729.  See  Sawle  v.  Fayntcr,  1  D.  & 
E.  307 :  Hunt  v.  Hooper,  1  D.  &  L. 
626. 

(s)  Brewe  v.  Lainson,  11  A.  &  E. 
629 ;  3  P.  &  D.  245.  And  see  Barrack 
v.  Newton,  1  Q.  B.  525 ;  1  G.  &  D. 
163. 

(i)  Brewe  v.  La  bison,  supra.  And 
see  Hccnan  v.  Evans,  4  Sc.  N.  R.  2  ; 

1  Dowl.,  N.  S.  204 :  Wintle  v.  Free- 
man, 11  A.  &  E.  648,  T^evJ'tilieson,  J. : 
IVintle  V.  Lord  Ckctwynd,  7  Uowl. 
6.54  :  Hutchinson  v.  Johnston,  1  T.  R. 
729  :  Jones  v.  Athcrton,  7  Tauut.  5(j; 

2  Marsh.  376.  If  the  sheriff  sells 
goods  seized  under  the  same  writ  on 
different  days,  all  tho  sales  will  bo 
considered  as  one  transaction.  Ex  p. 
Villars,  Jn  re  Rogers,  L.  R.,  9  Ch. 
432;  43L.  J.,  Bk.  7C. 

(m)  Chambers  v.  Coleman,  9  Dowl. 
588.  See  Bachurst  y.  Ctinlcard,  1 
Show.  169.  And  see  Johnson  v. 
Evans,  ante,  p.  833,  as  to  seizure  of 
partnership  goods. 

(.1-)  Saunders  v.  Sheriff  of  Middle- 
sex, 3  B.  &  Aid.  95.  See  Ootdschmidt 
V.  Hamlet,  6  Sc.  N.  R.  962  :  Con- 
greve  v.  Evetts,  10  Ex.  298  ;  23  L.  J., 
Ex.  273. 

( w)  See  Burr  v.  Freethy,  1  Bmg.  71 . 

(s)  Hunt  V.  Hooper,  12  M.  &  W. 
664;   1  D.  &  L.  626:    Withers  v. 


Farker,  28  L.  J.,  Ex.  292  ;  29  L.  J., 
Ex.  3iO. 

(«)  See  Vol.  2,  Ch.  CII.  See  Con- 
greve  v.  Evetts,  supra. 

(A)  Bradley  v.  Wyndham,  1  Wils. 
44 :  Lovick  v.  Crowdcr,  8  B.  &  C.  182  ; 
2  M.  &  Rob.  84  :  Frinyle  v.  Isaac,  11 
Price,  445:  Keinpland  v.  M'Cauley, 
Peake,  65 :  Warmoll  v.  Young,  5  B. 
&  C.  660  ;  8  D.  &  R.  442  :  Chambers 
V.  Coleman,  9  Dowl.  593.  See  Fayne 
V.  Drew,  4  East,  623 :  Barber  v. 
Mitchell,  2  Dowl.  577 :  Dennis  v. 
Whvlham,  43  L.  J.,  Q.  B.  129.  A 
creditor  allowing  goods  seized  uudar 
a./?,  fa.  to  remain  long  in  the  debtor's 
hands,  is  evidence  of  fraud,  li'est  v. 
Skip,  1  Ves.  sen.  244 :  Imrai/  v. 
Mugnay,  11  M  &W.  272,  per  Farkc, 
B.  As  to  the  Court  interfering  sum- 
marily in  case  of  a  fraudulent  exe- 
cution, sef>  ante,  p.  834. 

((')  Notice  to  the  sheriff's  ofRcer 
after  the  delivery  of  the  writ  to  him 
is  notice  to  tho  sheriff.  Imray  v. 
Magnay,  11  M.  &  W.  272,  per 
Farkc,  Ji. 

(d)  Imray  y.  Magnay,  11  M.  &\V. 
276 ;  2  Dowl.,  N.  S.  631 ;  and  per 
Farke,  B.— "  The  judgment  is  by  the 
statute  made  void  against  creditors, 
but  by  imjilication  is  void  nufuinst  a 
sheriff  who  acts  in  right  of  a  creditor, 
as  a  deed  which  is  fraudulent  against 
creditors."  Christophcrsony.  Burton, 
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PaetX. 


When  execu- 
tion from  a 
County  Court. 


of  Ji.  fa.  is  delivered  to  the  sheriff,  -with  directions  to  suspend  the 
execution,  and  in  the  meantime  another  writ  is  delivered  hj  another 
creditor,  the  sheriff  is  hound  to  levy  under  the  latter  writ  in  pre- 
ference to  the  former,  although  the  former  writ  was  not  delivered 
with  any  fraudulent  intent  to  protect  the  goods  of  the  debtor  (e). 
Where  a  writ  of  execution  was  delivered  to  the  sheriff  at  the  suit 
of  A.,  but  was  not  executed  before  it  was  returnable,  and  A.  there- 
fore sued  out  an  alias,  but  before  it  could  be  delivered  to  the 
sheriff,  an  execution  against  the  same  party  at  the  suit  of  B.  was 
left  at  the  sheriff's  office ;  the  Coui't  held  that  B.'s  writ  was  entitled 
to  priority  (/).  The  goods  are  bound  by  the  second  writ  from  the 
date  of  the  delivery  of  it  to  the  sheriff,  subject,  of  course,  to  the 
first  execution  {;/),  If  the  sheriff,  contrary  to  his  duty,  execute 
the  second  writ  first,  the  execution  and  sale  will  be  valid,  and  bind 
the  sheriff' ;  and  the  party  who  sued  out  the  first  must  have  recourse 
to  his  action  against  the  sheriff,  if  he  be  thereby  damnified  {/i).  If 
two  writs  against  the  same  defendant  are,  at  different  times,  deli- 
vered to  the  sheriff,  and  ho  sell  under  the  same,  and  the  defendant 
then  apply  to  the  Court  that  the  money  produced  by  the  sale  bo 
paid  over  to  him  upon  the  ground  of  the  first  execution  being  bad, 
the  sheriff,  in  showing  cause  against  the  application,  should  inform 
the  Court  of  the  fact  of  his  having  the  second  writ  in  his  possession ; 
otherwise,  if  he  be  ordered  to  pay  over  the  money  to  the  defendant, 
and  do  so,  he  will  bo  liable  to  the  party  v/ho  sued  out  the  second 
execution  for  the  money  so  paid  over  (/).  Where  one  solicitor  was 
employed  by  six  several  plaintiffs  in  various  actions  against  ono 
defendant,  in  each  of  which  judgment  was  obtained,  and  a  writ 
of  execution  issued,  and  the  whole  of  the  writs  were  delivered  to  tho 
sheriff  for  execution  at  one  time,  and  in  one  bundle ;  the  Court 
refused,  upon  application  by  the  sheriff,  to  compel  the  plaintiffs  or 
their  solicitor  to  direct  in  what  priority  the  writs  should  be  exe- 
cuted {k).  As  to  the  sheriff's  return  to  aji.  fa.,  when  he  has  seized 
under  several  writs,  see  post,  p.  864. 

By  19  cfe  20  V.  c.  108,  s.  47,  "  When  a  writ  against  the  goods  of 
V  party  has  issued  from  a  superior  Court,  and  a  warrant  against 
the  goods  of  the  same  party  has  issued  from  a  County  Court,  tlio 
right  to  the  goods  seized  shall  bo  determined  by  the  priority  of  the 
timo  of  tho  delivery  of  the  writ  to  the  sheriff"  to  be  executed,  or  of 
tho  application  to  the  registrar  for  tho  issue  of  the  warrant  to  bo 
executed,  and  the  sheriff,  on  demand,  shall,  by  writing,  signed  l)y 
any  clerk  in  the  office  of  tho  under-shoritf,  inform  tho  high  bailiit 
of  tho  precise  time  of  such  delivery  of  tho  writ,  and  the  bailiff,  on 


3  Ex.  160  ;  18  L.  J.,  Ex.  60  :  Shat- 
took  V.  Cardcn,  G  Ex.  7'26 ;  2  L.  M.  & 
P.  406;  21  L.  J.,  Ex.  200.  But  see 
liemmctt  v.  Lawrence,  15  Q.  B.  100-1; 
20  L.  J.,  Q.  B.  25 :  Turccl  v.  Tijipcr, 
Latch,  222.  See  Warmoll  v.  loioiff, 
6B.  icC  060 :  Kvmpland  v.  Macau- 
lei/,  I'eake,  05. 

■  ((•)  HiDit  V.  Hooper,  1  D.  &  L.  626 ; 
12  M.  &  W.  001 ;  13  L.  J.,  Ex.  183  ; 
and  cases  there  cited. 

(J)  MS.,  M.  1815. 


(<;)  Chambers  v.  Coleman,  9  Dowl. 
593;  Jo)ies  v.  Atherton,  7  Taunt,  ."jii; 
2  Marsh.  735.  And  see  Cleghorn  v. 
Desauges,  3  Moore,  83 ;  Gow,  0(i. 

(A)  Smalcoiubv. Buckingham,  Garth. 
419:  Fai/iie  v.  Drew,  4  East,  523;  1 
Salk.  319:  Jli/bot  v.  Feckham,  1  T.  li, 
731,  11.;  2  Bac.  Abr.,  "Executiou" 
\U) :  Hunt  V.  Hooper,  supra,  n.  (c). 

(i)  Saunders  v.  Bridges,  3  B.  & 
Aid.  UJ. 

{IS)  Ashworth  v.  The  Earl  of  Ux- 
bridge,  2  Dowl.,  N.  S.  377. 
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demand,  shall  show  his  warrant  to  any  sheriff's  officer,  and  such  Ciup.  LXXV. 

writing  purporting  to  be  so  signed,  and  the  indorsement  on  the 

warrant,  shall  respectively  bo  sufficient  justification  to  any  high 
bailiff  or  sheriff  acting  thereon." 


11.  From  what  Time  it  hinda  Defendant* a  Properly. "}- 
see  ante,  p.  804. 


-As  to  this,   11-  From  what 
time  it  binds, 


12.  When  and  how  returned.']— "^q  have  already  noticed  {ante,  12.  Wbcn  and 
pp.  815  et  seq.)  when  it  is  necessary  to  return  a  writ  of  execution,  ^'^^  returned, 
and  when  and  how  tho  sheriff  may  be  compelled  to  return  it  in 
general,  and  how  the  return  is  to  be  made.  As  to  how  tho  sheriff" 
should  act  in  the  caso  of  adverse  claim,  see  Vol.  2,  Ch.  CXXL 
Pending  an  interpleader  issue  as  to  tho  property  in  goods  seized  by 
a  sheiiff  under  a  writ  of  fi.  fa.,  the  execution  creditor  has  no  abso- 
lute right  to  an  immediate  return  of  the  writ  {I). 

The  sheriff"  should  make  a  true  return.  If  tho  party  against  What  return 
whom,  theyt.  fa.  issued  has  no  goods  in  tho  sheriff's  bailiwick  liable  sheriff  should 
to  be  levied  under  it,  or  if  the  sheriff"  has  Jio  knowledge  of  any,  '"'^''®- 
he  should  return  nidla  bona  {m).  So,  if  the  party  has  no  goods, 
whereof  the  sheriff  can  cause  to  be  levied  any  part  of  tho  amount 
of  the  execution,  ho  may  make  that  return.  So,  he  should  return 
nulla  bona  if  tho  proceeds  of  tho  goods  seized  under  the  writ  havo 
been  exhauyted  by  payment  of  rent  under  8  Ann.  c.  14(?(),  or  by 
satisfying  a  prior  writ  (o),  or  the  expenses  of  execution  and  sheriff's 
poundage ;  for  there  are  in  these  cases  no  goods  to  satisfy  the  writ 
which  he  has  to  execute.  If  the  proceeds  are  more  than  sufficient 
to  satisfy  tho  year's  rent,  or  tho  prior  writ,  then  a  special  return 
can  be  luade  as  to  tho  residue  {p).  It  seems  a  rctum  of  nidla  bona 
is  good,  if  tho  debtor  was  a  bankrupt  at  the  time  of  tho  issuing  of 
the  fi.  fa.,  although  tho  bankruptcy  was  superseded  after  the  return 
for  some  ground  which  did  not  render  it  originally  void  (7).     If 


(0  AiigcU  V.  Badddoi,  3  Ex.  D. 
49 ;  47  L.  J.,  Q.  B.  80.  A  slicriff 
having  seized  certain  goods  uuikr  a 
writ  oifi.fa.,  three  diiferent  jiersons 
put  in  claims  to  separate  portions  of 
the  goods.  The  sheriff  iutcipleudcd, 
and  tliree  separate  interpleader  or- 
ders were  made.  One  of  tho  claim- 
ants in  pursuance  of  tho  order  paid 
into  Court  the  value  of  the  goods 
claimed  by  him  to  an  amount  sutti- 
cient  to  answer  the  debt.  Tho  other 
two  claimants  disobeyed  tho  order, 
but  the  sheriff,  instead  of  selling  the 
goods  claimed  by  them,  abandoned 
possession  of  the  whole.  The  plain- 
tiff thereupon  obtained  a  side-bnr 
rule  calling  011  tho  eheritf  to  return 
the  writ :— Held,  affirming  the  judg- 
ment of  the  Queen's  Bench  Division, 
that  tho  plaintiff"  had  no  right  to  such 
return,  and  that  the  side-bar  rule 
ought  to  be  set  aside. 

(m)  See  II  iiitte  \.  Freeman,  mira: 
Hccnan  v.  .£'t'a«s,  infra:  JJrewe  v. 
luinson,  11  A.  &  E.  529 ;  3  P.  &  D. 


245.    See  foi-m.  Chit.  Forms,  p.  409. 

(»)  irinthi  V.  Freeman,  11  A.  &  E. 
539;  10.i:D.93:  Jhriiaiiv.  FJrans, 
4  Sc.  N.  R.  2;  1  Dowl.,  N.  S.  204. 
See  llci/nij/ds  v.  Bar  ford,  7  M.  &;  Gr. 
449;  13  L.  J.,  C.  1'.  177:  Lett/  v. 
Jftde,  29  L.  J.,  C.  P.  127.  Tho  stat. 
is  0.  IS  in  tlie  lieviscd  Statutes. 

{0)  ll'intk  V.  Freeman,  supra: 
Ilcciinn  V.  Fvann,  supra :  Brcwe  v. 
Labmn,  11  A.  &  E.  529;  2  P.  &  D. 
245 :  iShuttock  v.  Cardvn.  G  Ex.  725  ; 
2  L.  M.  &  P.  4CG  ;  21  L.  J.,  Ex.  200. 

{p)  Winllc  V.  'Fn email,  supra,  per 
T'atlcson,  J.  See  tho  form  of  a  re- 
turn in  sucli  a  ca.so,  Impey's  I'rac- 
tice  of  tlie  Oflico  of  Slieriff,  397,  Gth 
ed.  The  return  slioulj  sliow  with 
reasonable  ccrtiiinty  thiit  the  reut 
was  due  at  the  time  of  the  seizure. 
See  lici/nohh  v.  Barford,  8  Sc.  N.  E. 
233;  2'D.  &L.  327;  7M.  &G.  449; 
13L.  J.,  C.  P.  177. 

((?)  Umatlcombe  v.  Olivier,  13  M.  & 
W.  77;  2D.  &L.217;  13L.  J.,  Ex. 
305.    Seo  Bridge  v.  Tattersull,  29  L. 
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monoy  ready  &c  rrf     Tf  tSf   ^^^'^^,  ^vied,  and  that  he  has  the 

and  „„to  lona  as  to  tTe  Se7i)    'ho^^^^^^^ 
return  the  particular  ^00^  taken    .wl  ''''}  ^P^cify  in  bis 

article  was  sold(0.  It  is  a  snfflH^nf  ,S^  '"S  i°i  ^^'^^  ^^^^ 
goods  by  virtue  U  sevora  previous  writs  S'lS  Y  t  ^^'^^^^^ 
their  priority"  (u).     If  the  l>nnX^  ■     /'  •''*•»     according  to 

lie  be^uled  to  return  the  se^conrl  hT  ''If '^  ^?^"^'  ^^^  ^"ts.  and 
should  return,  t^t  «ie  fi?S^  °  f  '  ?f  «  f  f  •  °^  ^'^^  S'^''^^^'  ^° 
amount  duo  upon  it  t  at  ho  .Xfl  ?  ^f  *  dohvored  to  him,  the 
of  the  goods  sS^edU    ifZeJi  wS^^  "^^  '^'  '''^^' 

the  same  defendant  are  deUvS  to  thhh.--<?  "^'^^^   actions  against 
of  time,  and  the  goods  seizedTnlr  fi^„         "^  ?*  *^°  ^^"^^  moment 
them,  it  has  beerdoubter^hnA«f,     "iif'°,!'°  sufficient  to  satisfy 
If  he  has  taken  goods  butTannof««lf  .?°  «^f  ^^  sl^ould  make  (y). 
fact  and  their  yafue?.)  and  that  the  i^^rf""'  ^'  ■'^'^'^'^  ^^^urn  that 
want  of  buyers.    Bu    the  oSsion  t!.  «?/'T^^'^  '^  ^''  ^'^^'^^  f°r 
n-regularity  which  mw  be  wS  bv  7.W  ,'^  ?'  ^^^'  ^«  "^'^  ^^ 
dant  has  goods,  but  tS  SaS  1 5„      f  {'')•    ^^^'^  ^^^'^  ^efen- 
an  appeal  against  the  jufcnt  on  wh,T  ^'^  ^'""^  l^^^'^S  ^^^"^  ^y 
an  order  staying  execution  ^hesher^.?  ^^^  execution  issued  and 
cause  for  not  le^ng,  S'not ,  Slt°S^  ^V'™  ""^'^  ^'^^^^^  ^«  '^ 
rescue  (c).     Nor  can  he  ret-^n  thif  tZ    ^^'  ■  ^^  ^^"^°^  ^''^tii™  a 
are  so  krricaded  that  he  Is   V-ttL       P^'^'^^^^of  the  defendant 
dant  has  goods  wiSin  th,     ^.'if J\'''''''*T  ^^^^^^^  ^^^  defen- 
xnade(ci).   %e  nsS  not  pa '  .cukrTze  in  ""fhr^'?  ^  I^^  "^^^  ^'^ 

^mllv  S'?-'  ^^^''^  *^e  debtor  was 
piotected  from  process  under  5  &  6 

L'held'good'''''^^' ""'''' *''«'' 


92  1^®/°™' Cliit.  Forms,  p.  408. 
(»)  See  form,  lb.    And  see  n'ineti 

13  M.  &  w772?""'^'  ^^-  ^^-  "Of^; 

(t)  milett  V.' Sparrow,  s-  pra. 
588      ^'*'^'"*^'"*  ^-  Coleman,  i  Dowl. 

^J^%^i"^^" V.  2^mm^«,supra, n. («). 
«««,. supra;  see  the  fo»-m  of  retu    • 

2  ^Ih,  nT  37;-.  ^"'^  "-^  ^•^*'-''^^^. 
W  See  Chambers  v.  Coleman,  per 

oiii,iji.&-L.bm;  12 M  &v'  ■'•7: 

^•„1"  J^^r'"^.  ^'''*e'l  's  not  mate- 
rial for  tho  sheriff  may  scU  tL 
goods  on  a  vend.  exp.  fo/less,  and 


?rfonnfr°*,,'??°'?«'^"«fled  to  the 

leTs  thL  thr'^'i'^  *^«y  ''re  «old,  if 
sheriff  rT^^V'''^"^T''^'"''"«d  l^y  the 
27fi  •  J,f  •  '  r?"-  J'^°-  515;  Godb. 
f  ^o; .  but  m  li.  V.  Bird  2  .shnw  h? 

Jt  is  said  that  if  the  sheriff  value! 
them  too  high,  and  nobody  will  buy 
«:um  at  that  rate,  the  shcWmust^ 
At  all  events,  if  the  goods  after  such 
tV/'T  .^^•^'■escued  from  or  lost  bv 
Xlm'Dl  ^  f^^^^'^^We  to  thi 
Piamtiff  for  the  va  ue  returned.    Per 

^«    -.'jys.  2  Ld.Eaym.  1075.    And 

-  ■' '  ft  P.  359   '^^  ^<^«''^"' V.  -0««f^/-«, 
^1)  ^f  fite,pp.820etseq. 

37;ante,p.36.     ^    "^°''^-'^-^- 


amount  of  the  sum  to 
i,  and  that  lie  has  the 
not  sufficient  to  satisfy 
fieri  feci  as  to  so  much, 
leetl  not  specify  in  his 
sum  for  which  each 
rn  that  he  has  seized 
fi-  /«.,  "  according  to 
I  under  two  writs,  and 
sale  of  the  goods,  he 
dehvered  to  him,  the 
h  writs,  and  the  value 
fferent  actions  against 
S  at  the  same  moment 
lot  sufficient  to  satisfy 
eriff  should  make  (?/). 
he  should  return  that 
mam  in  his  hands  for 
the  value  is  only  an 
^).    When  the  defon- 
from  taking  them  by 
execution  issued  and 
return  such  facts  as  a 
.  He  cannot  return  a 
ises  of  the  defendant 
a  whether  the  defen- 
lich  a  levy  may  be 
-eturn  the  respective 
ke  by  7  W.  i  dt  1  V. 
Jrnto  a /I.  fa.,  that 
3n  money  more  than 


isonlysatisfled  to  the 
hich  they  are  sold,  if 
value  returned  by  the 
-ro.  Jac.  615;    Godb. 
i.  y  Jiird,  2  Show.  87, 
t  If  the  sheriff  value 
>  and  nobody  will  buv 
rate,  the  sheriff  must, 
f  the  goods  after  such 
scued  from  or  lost  by 
18  answerable  to  the 
!  value  returned.    Per 
I  CM  V.  TFithers,  6 
d.  Eaym.  1075.    And 
■itei/uotds,  Cowp.  406, 
see  Leader  \.  .Danvers, 

pp.  820  et  seq. 
v.i><;sa«y^s,  SMoore, 

9:  White  V.  Chappie, 

^ass,  9  Dowl.  332. 
^«i'«(;,2DowI.,N.S. 


When  and  how  returned. 
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lie  is  entitled  to  charge  to  the  execution  creditor  under  the  terms  of  Chap.  LXXV. 
an  interpleader  rule(/).  The  sheriff  may  return  that  he  seized 
the  defendant's  goods  and  kept  possession  until  he  received  from 
the  solicitor  of  the  plaintiff  an  order  to  withdraw  from  possession  (g) ; 
but  it  appears  that  he  cannot  return  that  he  seized  certain  goods, 
which  were  claimed  by  a  third  party,  and  thereupon  he  applied  to 
the  Court  under  the  Interpleader  Act,  and  an  order  was  made  for 
the  trial  of  an  issue,  whether  the  goods  were  the  property  of  the 
claimant ;  and  that,  afterwards,  the  plaintiff  directed  him  to  deliver 
up  possession  of  the  goods  to  the  claimant  (A).  As  to  his  return  of 
mandavi  hallivo,  see  ante,  p.  819.  As  to  his  return  to  a  ^.  fa.  against 
an  executor,  see  Fo?.  2,  Oh.  XCVII. ;  or  to  afi.  fa.  against  a  clergy- 
man, see  Vol.  2,  CIt.  CIII.  As  to  his  return  to  a  writ  of  execution 
in  general,  see  an<e,  pp.  815  c<  se(2'- 

If  the  return  be  false,  the  execution  creditor,  if  he  has  sustained  False  return, 
any  damage  thereby  («'),  but  not  otherwise  (i),  '^ay  maintain  an 
action  against  the  sheriff  for  it  (k).  A  writ  of  fi.  fa.  having  been 
lodged  with  the  sheriff  after  a  debtor  had  been  declared  bankrupt 
and  assignees  appointed,  the  sheriff  returned  nulla  bona:  before 
the  return  was  made,  the  Court  of  Review  had  ordered  that  the  fiat 
bo  annulled,  if  the  Lord  Chancellor  should  think  fit ;  and  after  the 
return  the  Lord  Chancellor  made  an  order  accordingly :  it  was  held, 
that  the  return  was  not  false,  since  the  annulling  of  the  fiat  had 
not  a  retrospective  effect;  and  that,  oven  if  .t  had,  the  sheriff, 
being  a  public  officer  and  having  made  the  only  return  which  he 
could  at  the  time  have  made,  ought  to  be  protected  [1).  As  to  the 
remedy  against  the  sheriff  for  a  false  return,  see  ante,  p.  820. 

13.  Venditioni  exponas— Distringas  Vicecomitem.']—lt  the  sheriff  13.  Venditioni 
return  that  he  has  taken  goods,  but  that  they  remain  in  his  hands  exponas, 
for  want  of  buyers,  the  person  by  whom  the  fieri  facias  was  sued 
out  may,  if  the  sheriff  be  still  in  office,  sue  out  a  writ  of  venditioni 
exponas,  in  order  to  compel  a  sale  of  the  goods  (m) ;  though,  indeed, 
the  sheriff  may  and  ought  to  sell  without  it  (n),  and  an  action  on 
the  case  may  bo  maintained  against  him,  if  h(;  omit  selling  m  a 
reasonable  time,  whereby  any  damage  is  sustairiod  by  the  party 
suing  out  the  fi.  fa.  {o).  This  writ  is  not  a  process  distinct  from 
the  fi    fa.,  but  a  branch  of  it;  it  is  a  writ  directing  the  sheriff  to 


( f)  Reynolds  v.  Barfurd,  8  Sc.  N. 
R.  '233. 

(-7)  Icvi  V.  Abbott,  4  Ex.  588  ;  19 
L.  iT.,  Ex.  62.  See  the  form  of  the 
return  in  this  case. 

(h)  Cleat  er  v.  Fisher,  2  Dowl.,  ^. 
S.  292 :  cp.  Anffd  v.  Baddeley,  cited 
ante,  p.  863.  _    ^„^ 

(0  mjlie  V.  Birch,  4  Q.  B.  560 ; 
12  L.  J.,  Q.  B.  260  :  Levy  v.  Hale,  29 
L.  J.,  C.  P.  127  :  Lloyd  v.  Harrison, 
L.R;,  1  Q.  B.  502;  31!L.J.,Q.  B. 
lot:  Stimson  v.  Farnham,  L.  R.,  7 
Q.B.  176;  -11  L.  J.,  Q.  B.  5" 


ante,  p.  820:  jumiyer  v.  Maclean, 
L.  R.,6  P.  C.  398;  A4  L.  J.,  P.  C. 
79:  Ti..iHis  v.  Whet^am,  L.  R.,  9 
Q.B.  a  16;  43  L.  J.,  Q.  B.  129. 

(0  Smallcombe  v.  Vlvier,  2  !•.  ;■: 
L.  217 ;  13  M.  &  W.  77. 

(in)  See  Cameron  v.  Reynolds, 
Cowp.  406.  See  the  form,  Chit.  F. 
P-  402. 

()/)  1  Roll.  Abr.  893;  Com.  Dig. 
"Executiou"  (C),  8. 

(o)  Jacobs  V.  Humphrey,  2  C.  &  M. 
413 :  Bales  v.  Winyfeld,  2  N.  &  M. 
831 :  Rowe  v.  Ames,  6  M.  &  W.  747. 


(A)   Wordall  y 


332 :  Dale  v.  Birch,  3  Camp.  347 
C.A.P.— VOL.  I, 


%mith,   1    Camp.       And  see  ante,  p.  810. 
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Part  X. 


Proceedings 
on  venditioni 
exponas. 


Writ  0/ Fieri  Facias. 


i'i   a  parti'.ukr  nianne;  ,    it 


specioa  of 


oxocuto  tho  fi.   fa. 

By  It.  of  S.^  a.  Ord.  XLIII.  r.  2.,  "  Whoro  it  appears,  upon  tho 
roturn  of  any  wnt  oi  fieri  farJas,  that  tho  sheriff  or  other  office?  has 
by  vjrtuo  of  ^,u^:n  ^wit  seized,  but  not  sold,  any  goods  of  the  person 
chrooted  to  pa.v  ,..,  .mm  of  money  or  cn.ts,  the  Jersnu  to  v;hom  'u?h 
^im  of  money  or  costs  is  payable  shall,  imm.,.(li,!(oI .-  af te  •  such  writ 
with  such  return  -.ha  ..vo  l^oca  filed  as  of  rucov-i;  bo  at  Uborty  to 
sue  on{  a  writ  of  icuditi  mi  exuonas."  ^^^ny  lo 

By  Ord.XLlH.r.  b,  "  V^iits  of  vendiHoyi  exr-ouas,  distrimaa 
nuper  vtce  comitem.  fieri  jacic^,  .le  boni.  adeaiaatim,  'seovetrarifacZ 
iU  horns  ecclcsiasticis,  and  ,11  oi^er  ^vvlu  In  aid  of  a  writ  oi  fieri fiSs 
or  ol  elegit,  may  be  issued  and  executed  in  tho  same  cases  and  Tn 
iKo  samo  manner  as  heretofore." 

J''-ocure  a  prcecipe  impressed  luitli  a  6s.  fee  stamp  {see  Orders  in  Ann 
Vol.  2)(r).  Take  it  and  the  ^;rit  to  the  proper  office.  Get  the  writ 
^t'^nped  and  leave  theprcecip,  there.  Leave  the  ^Sit  at  the  2rirl 
office  to  be  returned.  If  goo.ls  to  tho  amount  of  part  of  tho  dfbt 
only  be  seized  under  the  fi.  /:.„  and  the  above  ret Jrn  be  made,  the 
plaintift  may  have  a  vendition'  exponas  for  that  part,  and  a  fi  fu 
for  the  residue,  in  one  writ  (s).  It  is  in  general  prudent  to  sue  out 
his  writ  without  delay ;  foiVw.hore  the  sheriff  mS  his  Xm  ?o 
thoy^^^/«  in  Michaelmas  Term,  and  the  plaintiff  did  not  sue  ouUho 
venditioni  exponas  until  the  Trinity  Term  following,  3  ii  the 
moantimo  tho  goods  woro  seized  under  an  extent,  tlfe  Court  held 
that  the  sheriff  was  not  compellable  to  make  good  ho  loss,  although 
the  delay  was  occasionGd  by  indulgence  given  to  the  defendanrby 
the  advice  and  with  tho  concurrence  of  the  sheriff 's  officer  m  If 
the  debtor  committed  an  act  of  bankruptcy  prior  to  the  se^iL  on 
th6^./a  which  avoided  the  execution,  the  slieriff  is  not  concluded 
by  his  return  of  tho  goods  remaining  in  his  hands  for  want  of 
buyers  (tO  :  unless,  indeed,  he  was  aware  of  the  bankruptcy  at  the 
time  of  making  his  return  (x).  ^  ^  ^  ^'^^ 

After  the  delivery  of  tho  venditioni  exponas  to  the  sheriff,  he  is 
iTfAtA  '^1  e^^'^^'^^d  ^^^°  tl^o  ^o"^°y  in  Court  on  the  return 
i.  rnf  T,.,?\'  ,^'\f^ki°/  a  sfilo  of  goods  undor  it,  the  sheriff 
the  i  r  A  \*?°  7/^l"°.s'5t  "Pon  the  goods  in  his  return  to 
\hl  &/  H'  f "l*  otli<3rwise  If  they  be  rescued  from  him,  or 
tlio  like,  so  that  ho  cannot  make  sale  of  them  (a).    The  sheriff 


('/)  Hxrihcs  V.  Jiccs,   4  M.  &  W. 
468;  TDowl.oG. 

0)  Sco  tho  form.  Chit.  F.  p.  402. 

W  See  tho  form.  Chit.  F.  p.  403. 

(0  IhustoH  V.  IMfivM,  3  B.  &  A'  . 
201 ;  1  Chit.  Rep.   613 :  Cliittcrim 
V.  Jo)ws,  15  East,  78. 

{)()  Bnjdgcs  v.   Walford    ")  M. 
Sel.  52.    See  further,  as  to    if   .•  •;  ■ 
tlie  return  is  conclusive,  an<-    ■>.  (i 
As  to  wlien  the  execution  Ci     ':f 
entitled  to  tho  benefit  of  his  ex  ^ci . 
notwithstanding  such  an  act  O)'  i 
rupto}',  p.ee  Vnl.  2,  Ch.  CII. 

CO  "See  Field  \.  SiiiUh,  2'jM.  &  W 


-r  IS 


388.  See  ante,  p.  820. 
,„(.'/)  Cameron  v.  Jiei/mhh,  Cowp 
493  :  Aeightk;/  v.  Birch,  3  Cam.  405, 
on.  In  the  form  given  in  App.  H. 
*o  the  R.  of  S.  C.  1883,  this  writ  is 
lade  returnable  immediately  after 
I  le  execution  thereof. 

,„(")  ^'h>'^"\7-  .^'''"•.  Cro.  Eliz. 
698:  <S///  V.  IiHc/i,  Cro.  Jao.  514; 
Godb.  276:  JFinlk  v.  Zor/^  C'hetl 
m»d,  7  Dowl.  554,  per  Patteson.  J.  • 
Chamoers  v.  Coleman,  9  Dowl.  J88  • 
ante,  p.  864.  ' 

(a)  Clerk  v.  Withers,  2  Ld.  Eaym. 
■0(0  ;  ante,  p.  804. 


?•;    it  rj  ;a  specioa  of 

0  it  appears,  upon  tho 
iff  or  other  officer  has 
ly  goods  of  the  person 
person  to  vhom  such 
Iwtol;'  afte  '  such  writ 
JCov<l,  bo  at  liberty  to 

i  exi.ou<i9,  distringaa 
'icia,  mjv.estrari  faciaa 
of  a  writ  ot, fieri  facias 
10  same  cases  and  in 

np  [see  Orders  in  App,, 
r  office,  Oct  the  lorit 
e  writ  at  the  sheriff's 
t  of  part  of  the  debt 
3  return  be  made,  the 
it  part,  and  a,  fi.  fa. 
il  prudent  to  sue  out 
■  made  his  rotum  to 
ff  did  not  sue  out  tho 
llowing,  and  in  the 
tent,  the  Court  held, 
3od  the  loss,  although 
to  the  defendant,  by 
tieriff's  officer  {t).  If 
ior  to  tho  seizure  on 
ariif  is  not  concluded 
J  hands  for  want  of 
lO  bankruptcy  at  tho 

to  the  sheriff,  he  is 
Court  on  tho  return 
mdor  it,  the  sheriff 
ids  in  his  return  to 
icued  from  him,  or 
cm  (a).     The  sheriff 


e,  p.  820. 

n  V.  Mcijnohh,  Cowp. 
'!/y.  Birch,  3  Cam.  405, 
form  given  in  App.  H. 
3.  0.1883,  this  writ  is 
ble  immediately  after 
thereof. 
V.  Fvtcr,  Cro.  Eliz. 
^•'iHc/i,  Cro.  Jao.  514; 
Vint/c  V.  Zortf  C'/tet- 
.  554,  per  Pattesoii,  J. : 
'olcimn,  9  Dowl.  088  ; 

Withers,  2  Ld.  Eaym. 
8G1, 


Venditioni  E.i'poiutii. 
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may  bo  given  notice  to  return  this  writ,  and  ho  may  bo  attached  Chap.  LXXV. 

for  disobodicnco,  as  moii'ionod  ante,  pp.  81(j,  822  (Z/).     After  the  

sberift'  has  returned  a  levy  under  ay?,  fa.,  ho  cannot  return  to  tho 
venditioni  that  he  has  sold  tho  goods,  but  detains  the  money  for 
another  party  who  was  a  plaintiff  under  a  prior  writ  of  execution  (c) ; 
and  if  ho  do  so  return,  tho  Court  will  quash  it  on  motion  (c). 
Whoro  several  writs  of  fi.  fa.,  at  tho  suit  of  different  persons 
against  the  same  defendant,  were  successively  delivered  to  the  same 
sheriff',  to  the  last  of  which  ho  returned  that  he  had  seized  goods, 
tho  value  of  which  was  unknown,  which  remained  in  his  hands  for 
want  of  buyers,  but  stated  nothing  about  tho  previous  writs ;  tho 
Court  afterwards  rnliovcd  the  sheriff  from  an  attachment  for  not 
returning  the  venditioni  exponas,  on  his  paying  over  the  balance 
remaining  in  his  hands  after  satisfying  the  former  writs  of  fi.  fa., 
and  on  the  payment  by  him  of  all  the  costs  incurred  by  the  plain- 
tiff' since  the  rule  to  return  the  writ  of  fi.  fa.,  and  of  the  applica- 
tion for  relief  (c/).    lie  must  not  a  second  time  return  that  tlie  goods 
remain  in  his  hands  for  want  of  buyers  :  althouKh,  if  ho  do  make 
such  a  return,  the  Court  will  not  on  that  account  grant  an  attach- 
ment against  him  (e).     One  way  of  proceeding  against  tho  sheriff, 
if  he  do  not  sell  and  pay  over  the  money  on  or  before  tho  return  of 
tho  venditioni,  is  to  sue  out  a  distriwjas  against  him,  directed  to  tho 
coroner ;  and  if  ho  do  not  sell  tho  goods  and  pay  over  the  money 
before  the  return  of  the  writ,  he  shall  forfeit  issues  to  tho  amount 
of  the  debt  (/).     It  would  seem  that,  previously  to  applying  for  tho 
distringas,  the  sheriff  shoiild  be  given  notice  to  return  the  venditioni, 
and  if  he  do  not  return  that  writ,  an  attachment  should  bo  moved 
for ;  but  if  ho  again  return  that  the  goods  are  in  his  hands  for 
want  of  buyers,  the  distringas  above  mentioned  may  be  resorted 
to.    If  there  be  laches  on  tho  part  of  the  execution  creditor,  or 
collusion  between  him  and  the  officer,  tho  Court  will  not  grant  tho 
distringas  {g). 

Where  a  sheriff  goes  out  of  office,  after  returning  that  ho  has  Distringas 
levied,  but  that  the  goods  remain  in  his  hands  for  want  of  buyers,  nupor  vice- 
instead  of  suing  out  a  venditioni  exponas,  the  jjlaintiff  may  sue  out  coniJtem(/(). 
a  distringas  nuper  vicecomitem,  directed  to  tho  present  sheriff,  com- 
manding him  to  distrain  the  lato  sheriff  to  sell  tho  goods  {i).     Or, 
if  only  a  part  of  the  goods  were  seized  under  the  first  writ,  the 
plaintiff  may  have  a  distringas  for  that  part,  and  a  fi.  fa.  for  the 
residue  in  one  writ  (/c).    Tho  former  sheriff  must  thereupon  sell  the 


(/;)  Eitffhes  v.  lin-s,  4  M.  &  \V. 
4G8 ;  7  Dowl.  66 :  li.  v.  Shcrif  of 
Mirks,  8  Dowl.  97. 

((■)  Itoive  V.  'T<ipp,  9  Price,  317: 
Dod  V.  Coleman,  9  Dowl.  919,  per 
Coleridge,  J.  As  to  the  return  when 
rent  is  due  to  the  landlord,  see  I.cv>/ 
V.  Hale,  29  L.  J.,  C.  P.  127;  ante, 
p.  8G5,  u.  0). 

(d)  Dod  V.  Coleman,  9  Dowl.  91C. 

(e)  leader  v.  JJanvcrs,  1  B.  &  P. 
359. 

(/)  2  Saund.  47  p;  Bac.  Abr. 
"Execution"  (M).    See  per  Crokc, 


J.,  Cro.  Jac.  515. 

(y)  JiMsUm  V.  Hatfield,  3  B.  &  Aid, 
204;  1  Chit.  Ecp.  013. 

{h)  Tho  Rules  of  tho  Supremo 
Court  do  not  affect  the  cases  or 
mamior  in  which  this  writ  may  be 
issued  and  executed.  Ord.  XLIII. 
r.  5,  ante,  p.  8G6. 

(i)  Cleric  v.  Withers,  G  Mod.  299 ; 
2  Saund.  471.  And  see  Clutterbitek 
V.  Jones,  15  East,  78.  Beo  the  form, 
Chit.  Fomis,  p.  404. 

(/)  See  the  furni,  Chit.  Forms,  id. 
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When  a  mis- 
take in  levy- 
ing for  too 
little. 

15.  What 
other  kinds  of 
execution  may 
issue  after 
fi.  fa. 


Writofiieri  Facias. 

goods  and  pay  oyor  tho  money,  otherwise  he  will  forfeit  issues  to 
the  amount  of  the  debt  (n.  Whore,  on  the  dmringas,  tho  now 
sheriff  returned  that  ho  tad  distrained  issues  to  tho  valuo  ^ 
405.,  and  11  consequence  of  tho  delay  further  costs  had  been 
incurred,  the  Court  increased  tho  issues  to  100/.  to  meet  the 
costs  incurred  (m).  The  application  to  increase  tho  issues  should 
now  bo  made  on  a  notice  of  motion  or  summons.  Formerly 
tho  rule  was  generally  made  absolute  in  tho  first  instance,  but  in 
a  case  whore  the  sum  to  which  it  was  desired  to  increase  the 

iSncr^O.''""^    ^''^''  ""  ""'''  """^^  ^""^  S™^^^'^  '"^  t^°  first 

14.  AUaa  or  Pluries  Fi.  Fa.]-Ii  nulla  bona  be  returned  to  tho 
.J. /a.,  the  party  may  sue  out  an  alias  fi.  fa.,  and  upon  tho  return 
of  nulla  bona  to  that,  ti  pluries  fi.  fa.  may  be  issued  In  mS" 
m  the  above  cases,  where  nothing  has 'been  in  fact  levied  i  £ 
usual  to  issue  the  subsequent  writ  without  getting  the  return 
previously  made;  and  so  long  as  the  return  is  mad!  n  time  tS 
be  used  on  an  apphcation  to  set  aside  tho  subsequent  writ  fo? 

ante,  p.    94.    If  the  sheriff  has  levied  part  of  the  debt,  the  execu- 
tion creditor,  upon  the  writ  be  ng  returned,  may  sue  out  a  fi    fl 
for  the  residue  (;,)  J  but  in  this  case  it  is  absolutely  necessa;v  to 
get  the  return  made  before  issuing  tho  subsequent  writ  (^     When 
the  sheriff  levies  only  part,  you  must  get  the  writ  returned  fbv 
giving  him  no  ice  to  do  so,  as  directed  ante,  p.  817,  if  ho  will  not 
do  It  voluntarily)  bofoi^e  you  can  sue  out  any  writ  for  the  So 
because  the  second  writ  recites  the  first,  and  the  sheriff 's  return  to 
it{q).    These  writs  need  not,  since  2  W.  4,  c.  39  and  3  &Tw  4 
c.  67,  be  tested  on  the  return  day  of  the  previous  writ  (,A   n,iri  r>!„ 
lo  .ucd  out  attow.rd8  mftout  enl^rin/coXua™,';',;  ft„  f^ 

a,  firKt,t;!'?»r ""  "'"■  '"'°"'  ""'  ■"'  '^°  '°'W  ™*^ 

Where  a  plaintiff  from  mistake  has  indorsed  afi.  fa.  for  less  thin 

nll'^  V  *' . '^.  t°'  *^'  ^.^"5*  ^^J'-  ^^  ''^^^  cases.'^on  conditions 
allow  him  to  take  out  a  fi.  fa.  for  the  residue  (s).  --""luiions, 

15.  What  other  Kinds  of  Execution  may  issue  after  Fi.  Fa  l~Jt 

be  rSnPd  ?n ',-?°  f^^°'\^^S  '^  ^''  ^"•'  «°  ^'^'^^ '"'^^«  J^.u.  might 
be  returned  to  it,  the  plaintiff  may  sue  out  an  elegit  or  a  ca.sa. 


(I)  Clerk    V.    Withers,    6    Mod. 
295. 

_  (»!)  Phillips  V.  Morgan,  4  B.  &  Aid. 
652.  And  see  Noxvell  v.  Underwood, 
5  Dowl.  229. 
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(«)  Monins  v.  Smith,  5  Jur.  294, 


(o)  See  R.  of  S.  C,  Ord.  XLIII. 
r.  5,  ante,  p.  8GG. 

(/;)  See  ante,  p.  794.  See  tho 
forms,  Chit,  Forms,  p.  399. 

il)  Ante,  p.  794. 


W  336;3D.&L.38;14'l.J.  E.t 
292.  A  writ  must  now  bear  date  on 
the  day  on  which  it  is  issued.  Ord. 
XLII.r  14,  anto.p.  799. 

W  litint  V.  Fassmore,  2 Dowl.  414 
bQB  Smth  V.  Dickenso,,,  13  L.  J. 
W.  a.  loi     As  to  amending  the  in- 

^TJZf  "^  ?«T"*  °*  execution 
where  the  sheriff  has  been  dirpcted 
to  lovy  too  small  a  sum,  see  ante, 


What  Writs  may  issue  after. 


■when  it  will  lio.    So,  \i  fieri  fed  bo  returned  as  to  part,  tho  plaintiff  Ciup.  LXXV. 
may  suo  out  an  elegit  for  the  residue  (<). 

IG.  Ihw  far  a  Diacharge  of  Jtidgment."] — As  soon  as  tho  slierifl  16.  How  far  a 
seizes  the  debtor's  goods  under  the  -writ,  he  is  thereby  absolutely  discharge  of 
discharged  to  tho  extent  of  tho  levy,  whether  the  sheriff  sell  the  judgment, 
goods  or  return  tho  writ,  or  not  (m),  or  though  they  afterwards  bo 
rescued  from  him  (x) ;  and  the  debtor  may  plead  this  to  an  action  on 
the  judgment ;  or,  if  another  writ  bo  sued  out  against  him  for  tho 
same  debt,  ho  may  bo  relieved  upon  motion.    But  if  two  bo  jointly 
and  severally  bound  by  a  bond  or  otherwise,  and  an  action  is 
brought  and  execution  issued  against  one  of  them,  and  his  goods 
be  seized  but  not  sold,  this  will  not  discharge  the  other  obligor, 
because  it  is  no  actual  satisfaction  (y).    Wo  have  just  seen,  that,  in 
case  of  a  mistake  in  indorsing  the  writ  for  too  little,  the  Court  may 
grant  relief  (z). 

17.    Remedy  for  the  Amount  levied.']— Tha  sheriff  is  liable  to  17.  Eemedy 
tho  execution  creditor  for  tho  amount  of  tho  levy.     If  fieri  feci  for  amount 
bo  returned,  the  latter  may  proceed  against  tho  former  for  tho    ®^'®  ' 
money  by  a  summons  at  chambers  or  an  order  of  the  Court  (n), 
which  latter  must  be  applied  for  on  notice  of  moti  n  (6)  ;   or 


(f)  See   ante,    p.    794.    And   see 
Bennett  v.  Thompson,  2  Dowl.  137; 

1  C.  &  M.  857:  Exp.  Duke  of  Bruns- 
wick, 3  Ex.  829  ;  6  Ex.  22 :  Jones  v. 
Young,  32  L.  J.,  Ex.  254. 

(»)  Taylor  v.  Bcker,  2  Mod.  214 ; 

2  Bac.  Abr.  "Execution"  (D) :  me 
V.  Finch,  2  Rol.  R.  67:  Mitler  v. 
Parnell,  6  Taunt.  370 ;  2  Marshall, 
78 ;  Gilbert  on  Executions,  24.  But 
see  Peploe  v.  Galliers,  4  Moore,  163, 
in  which,  to  a  declaration  in  scire 
facias  on  a  judgment  in  replevin, 
damages  473^.  Vis.  id.,  the  defendant 
pleaded,  that  before  the  suing  out 
of  the  scire  facias  the  plaintiff  sued 
out  afi.  fa.,  commanding  the  sheriff 
to  levy  274;.  13s.  id.,  and  which  writ 
was  delivered  to  the  sheriff,  who, 
before  the  return  thereof,  seized  and 
took  in  execution  goods  of  the  defen- 
dant to  the  value  of  37/.  I'is. :  and  it 
was  held,  that  this  plea  was  bad,  as 
it  did  not  state  that  the  sheriff  had 
returned  the  writ.  It  seems,  also, 
that  such  plea  afforded  no  answer  to 
tho  whole  of  the  declaration,  as  the 
sum  levied  was  only  sufficient  to 
satisfy  part  of  the  judgment,  and 
that  it  was  therefore  bad  on  special 
demurrer.  It  should  be  remarked, 
that  in  this  case  there  was  no  allega- 
tion in  the  plea  that  the  sheriff  was 
still  in  possession  of  the  goods  seized, 


so  that  the  goods  might  have  '.  'jon 
restored.  See  tho  judgment.  See 
also  Oregory  v.  Cotterell,  5  E.  &  B. 
571 ;  25  L.  J.,  Q.  B.  33,  where  the 
clerk  of  tho  bailiff  to  whom  tho 
warrant  was  directed  made  the  levy, 
and  the  amount  for  which  execution 
issued  was  paid  at  the  bailiff's  office, 
and  it  was  held  that  the  seizure  and 
payment  were  good  as  against  the 
sheriff. 

(x)  2  Saund.  243. 

ly)  Dyke  v.  Mercer,  2  Show.  394  ; 
2  Ld.  Raym.  1072,  per  Oould,  J. 

(i)  See  ante,  n.  («). 

(a)  Woodv.  ]Food,'t  'AT  Q.B. 
H.  T.  1843,  where  tho  c^urt  ordered 
the  money  to  be  paid  over  to  the 
plaintiff  without  regarding  the  lien 
of  his  solicitor  on  the  judgment  for 
his  costs.  Bottcn  v.  Tomlinson,  10 
L.  J.,  C.  P.  138.  It  seems  that 
before  the  Jud.  Acts  the  application 
could  not  be  made  at  Chambers. 
Stockdale  v.  Ilansard,  11  A.  &  E. 
2G3 ;  3  P.  &  D.  330 ;  8  Dowl.  522, 
per  Denman,  C.  J.  See  Hatfield  v. 
Eaverfield,  7  Sc.  N.  E.  430;  1  D.  & 
L.  809.  It  is  now  often  made  at 
Chambers. 

(b)  Ord.  LII.  r.  2,  post.  Vol.  2, 
Ch.  CXXII.  See  Dclmar  v.  Free- 
wwjiJW,  3Ex.  D.  237;  47  L.  J.,  Ex. 
767. 


I. 


870 
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V>l 


PabtX.       by  action  •which  will  Ho  against  him,  or  his  oxocutora,  for  the 
money  levied,  thongh  no  return  has  been  made  (b) ;    for  though 
there  is  no  actual  contract  botweon  the  Hhorift'  and  the  execu- 
tion cr^r''*^""       *■  the  levying  of  the  monoy  creates  a  contract  in 
law    j;,\.cu.  .aoiJi.(c).      Such  action  is  maintainable,  though  thoro 
has  been  no  demand  of  payment  of  the  monoy  (t^).     But  if  the 
action  bo  brought  before  such  demand,  the  Court  or  a  Judge,  upon 
application,  may  stay  the  proceedings  upon  payment .''.'  the  monoy 
levied,  -without  costs  (c).     And  it  seems  such  action  ought  not  to  bo 
brought  before  the  return  day  of  the  writ  (/) ;  which,  however,  it) 
now,  in  general,  immediately  after  it  is  executed.    In  sut  li  action 
the  sheritt'  may  deduct  his  poundage  (g).     Where  a  sheritt'  returned 
that  he  had  soiz(Hl  goods  under  aji,  fa.,  had  sold  part,  and  that  the 
residue  remained  in  his  hands  for  want  of  buyers;  it  was  held,  in 
an  action  brought  against  him  for  the  amount  levied,  that  L.  might 
show  that  the  defendant  in  the  original  action  was  in  fact  a  bank- 
rupt at  the  time  of  the  seizure  and  of  the  sale,  and  that  the  goods 
wore  the  property  of  his  assignees  {h).    Where  a  slierifE's  oilicer  had 
seized  nnder  a  Ji.  fa:  goods  of  a  trader,  more  than  sufficient  to 
satisfy  the  levy,  and  tho  trader  having  become  ban'mipt,   and 
assignees  chosen  before  the  good.s  ..   .e  sold,  tho  assign    s  autho- 
rized the  offiror  to  deliver  the  whole  of  the  goods  to  A,  ]      and  to 
receive  from  him  a  certain  sum  as  tho  full  value  of  the  gee       which 
he  did  accordingly,  and  out  of  that  monoy  f-ntisfiedthe  execution 
creditor,  but  never  paid  over  the  residuo  to  tho  assignees ;  it  ttos 
held,  that  they  could  not  suo  the  sheriff  for  this  money,  the  of     or 
not  having  derived  his  authority  to  sell  the  whole  of  the  goods 
from  the  sheriff,  but  fruiu  the  phiinj'fTs,  the  assignees  (»').     So, 
whore  the  plaintiff  had  appointed  a  special  bailiff  and  agent  to 
manage  tho  sale  of  goods,  under  a  Ji,  fa.,  it  was  held,  that  the 
sheriff  ^    is  dischaiged;   although,  on  being  ruled  to  return  the 
writ,  h     returned  that  ho  had  sold,  and  that  ho  had  mad'   de- 
ductions,   which  hu  had  no  right  to  mako  in  point  of  law  (A;). 
An  action  for  treble  damages  may  be  ma  utained  against  him 
on  28  Eliz,^  c  4,  if  ho  retain  tho  money  to  cover  illegal  charges 
for  executing  the  wnt(Z).     An  action  does  not  lie  against  the 
sheriff,  ";   he  has  not   been  given  notice  to  return  tho  writ,  for 
neglectiiig  to  have  the  money  in  Cou'-t  according  to  the  exigency 
of  theji.fa,(m). 


410; 


Perkini'n  v.   Guildford,  Cro. 
39;  W.  Jon.  430;  Eol.   Al.r 
.:  C      ••amv.  Wcll>!/e,2  &h   s\ . 
ilod       i:  Speakev.  Mlcharfls, 
.7.  2SU  ;  ilob.  206 ;  2  Rol.  Abr. 
2Saund.  344,n.  (2). 
Bac.  Abr.  "Execution"  (Iji. 
As" to  pleading  the  Statute  of  Limi- 
tatior«  in  suon  an  action,  see  Cockram 
V.  Welbye,  supra. 
(d)  Bate  v.  Birch,  3  Camp.  346. 
(*)  Jeffries  v.  Shephard,  2  B.   & 
Aid.  696.    And  see  iJale  v.  Birch, 
Bupra. 

"(/)  Per   Parke,  J.,  Morland  v. 
Peitatt,  8  B.  &  C.  727 ;  2  M.  &  E. 


411. 

(a)  L<»ir/:/ill  V.  Jo>ies,  1  Stark.  346. 

(h)  B>  ulges  v.  Walford,  6  M.  &  S. 
42.    Au<l  srd  TomlinsoH  v.  Shynn,  2 

B.  &  B.  77  ;  4  Moore,  605. 

(i)  Cook  V.  Palmer,  6  B.  &  C.  739. 

(A)  Pallistcr  v.  Pa.uster,  Tidd, 
0th  ed.  1019  ;  1  Chit.  Eep.  614,  n, : 
liii/gins  V.  M'Adnm^  3  Y.  &  J.  14. 
See  Botten  v.  TomhmviK  16  L.  J.. 

C.  P.  138 

(0  Buckle  V.  Bewes,  „  B.  &  C. 
688.    See  ante,  pp.  667  and  828. 

U'.i)  Urn-land  v.  /■.-=--*,  1  ^tark. 
389. 
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'./ill  V.  Jones,  1  Stark.  346, 
jes  V.  Jralford,  6  M.  &  S. 
fi  Tomlinson  v.  Shynn,  2 
■i  Moore,  505. 
r.  Falmer,  6  n.  &  0.  739. 
iter  V.  jPa^iiski,  Tidd, 
) ;  1  Chit.  Eep  G14,  n. : 
M'Adam,  3  Y.  &  J.  14, 
V,   Tonihmoii,   16  L.  J., 

e  V.  Jiewes,  .,  B.  &  C, 
ite,  pp.  667  and  828. 
7fjd  V,  /--='-■*,  1   stark. 


Irregular  Execution,  ih.  871 

18,  Irregular  Execution.l—Aa  to  this,  tee  ante,  p.  830,  Chat,  LXXV. 

19.  Amendment  o/.l— As  to  this,  see  ante,  p.  833.  ^^'  ^"pgMlav 

•JO,  llc;ititution.1—A.fi  to  this,  see  ante,  p.  834,     Goods  taken  in  ^^-  Ameua- 
execution  on   a   judgment  of   a  superior  Court  cannot  be  re-  ™''°  **  ' 

plovied(n),  Uou^'"'*'"' 

00  Georr/e  v.  Chambers,  11  M.  &  \V.  149 ;  2  Dowl,,  N.  S.  783. 
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